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Page  81,  col.  1,  line  21,  and  col.  2,  line  88,  for  **Th»Chetdh, 
19  L.  T.  Bep.  N.  S.  622,"  read  **  The  Clariaae,  12  Moore  P.  C.  C. 

Page  82,  line  2,  for  "  H.  F.  Pubcsll  "  read  "  J.  P.  Abpimall." 

Page  38,  ool.  1,  line  26,  for  **  De  Jure  CiTlli,  1.  zri.,  c  11, 
p.  619,"  read  «*De  Jure  CiTili,  1.  zri.,  o.  6,  §§  11, 12." 

Page  40,  ool.  1,  line  11,  after  «•  Emerigon,"  read  **  (Traits  dea 
Aaanranoeaet  dea  Contrata  a  la  Qroaae,  par  Bonlaj-Paty,  Tit  1, 
oh.  18,  aect.  81,  §  1.)" 

lb.,  line  16,  after  "  Partiea,"  for  "  ▼."  read  "  No." 

Page  186,  ool.  1,  line  43,  for  "  ohance  "  read  **  balance." 

Page  184,  ool.  2,  line  37,  read  "  L.  Bep.  1  Adm.  &  Eoc.  336," 
■lid  line  88,  read  '*  16  L.  T.  Bep.  N.  S.  125." 

Page  200,  col.  2,  linea  11  and  15,  for  **  olaaiea  "  read  '*  daima." 

Page  886, note, for  «< 25  &  26  Viot. o. 01,"  read  *'25&26  Vict. 
0.63?* 

Page 885, col.  8,  line  16,  for  "plaintiff"  read  "defendant; 
line  88,  for  «*  jpjalntifl  "  read  "  defendant,"  and  for  ••  defendant 
read**plaint£^ 


•* 


Page  268,  ool.  2,  lino  53  (head  note),  aftor  "contract  of 
a£Ereightment,"  read  '*  containing  the  exception,  routraints  of 
princea  and  rulera." 

Page  347,  col.  2,  line  4  from  bottom,  for  "  if  delay  "  read  "  o£ 
delay." 

Page  855,  ool.  1,  line  13,  for  "  L.  Eep.  4  C.  P. "  read  "  L.  Rep. 

Page  361,  col.  8,  line  1,  for  **  appellanta  "  read  **  respondents." 

Page  862,  ool.  1,  line  42,  for  *'  reapondenta  "  read  **  appel- 
lanta." 

Page  363,  ool.  8,  line  48.  for  *'  L.  Bep.  Adm.  &  Ecc.  1 "  read 
**L.  Bep.  1  Adm.  &  Eoc.  1." 

Page  377,  col.  1,  Une  15  from  bottom,  for  "  defendant  was 
entitled  "  read  "  defendant  was  not  entitled." 

Page  807,  ool.  1,  line  42,  for  "  landed  "  read  "  loaded." 

Page  401,  ool.  1,  laat  line  of  head  note,  for  **  3101."  read  *'  4101." 

Page  503,  col.  1,  line  14  ftrom  bottom,  for  **  1861 "  read  **  1866." 

Page  504,  ool.  1,  note,  line  4  from  bottom,  for  "  contentions  " 
xead^'  oonventioiui." 
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The  Esk  and  the  Niord. 


[Pbiy.  Oo. 


JUDZCIAZi  COmCZTTES  OF  THE 
FBIVT  COUVCZL. 

B«ported  by  Dovcilas  KnoevoBD,  Esq.,  Barriater-at-Law. 


Nov.  28  and  29,  1870. 

(Present :  the  Bight  Hon.  Sir  James  W.  Colvile, 
Lord  Justice  James,  and  Lord  Justice  Melush.) 

The  Owners  of  the  Steamship  Esk  (apps.),  y.  The 
Owners  of  the  Steamship  Nioro  (resps.) 

The  Esk  and  The  Niord. 

CoJUticn — Damage — Change  of  coiirse-^Judgment 

in  the  ea«0  of  the  Velocity  explained. 
Tfttf'Esk  was  going  down  the  Thames  while  the 
Niiord  was  coming  up.     The  Esk  was  coming 
round  a  point  on  a  port  heim.    As  the  vesseU  ap- 
proached each  other,  the  Niord  first  ported  her 
nehn,  and  then  ptU  it  hard  a^port,  till  she  had  paid 
off  about  fine  points.     The  Esk,  on  seeing  this 
manoeuvre  of  the  Niord,  stopped,  und  reversed  her 
engines,  and  put  her  heim  hard  a-stnrhoard.     The 
resuU  was  a  collision : 
Held  (affirming  the  jridgment  of  the  Court  of  Adtni- 
raUy),  that  the  Esk  was  to  blame  for  the  collision  ; 
svAee,  dealing  with  the  question  as  one  of  general 
navigaHon,  the  Esk  was  infauU,  either  in  not  dis- 
covering,   from  insuMcieney  of  the  outlook,  the 
course  that  the  Niora  was  taking,  or  in  failing, 
from,  some  other  cause,  to  port  her  hehn  as  she 
ought  to  have  done. 
The  decision  vn  the  ease  of  The  Velocity  (21  L.  T. 
Rep.  N.  8.  686)  does  not  justify  one  of  two  vessels 
{which  would  go  dear  of  each  other  if  each  held 
her  own  course)  in  crossing  the  course  of  the  other, 
mnee  such  an  act  would  be  a  violaiion  of  the 
**  Regidaiions  for  preventing  Collisions  at  8ea.** 
But  vessds  are  generally  free  to  pass  from  one 
side  of  the  mid-CMUMMl  to  the  other. 
This  was  an  appeal  from  a  judgment  of  the  C!ourt 
of  Admiralty,  m  cross  causes  (S  damage,  civil  and 
maritime,  between  the  appellants  and  respondents, 
on  aocomit  of  a  collision  which  occurred  between 
the  two  Teesels  in  Uie  Thames  on  Nov.  12, 1869, 
under  drcnmstanoeB  stated  in  the  judgment  post. 

Sir  Robert  Phillimore  found  that  the  Esk  was 
solely  to  bUune  for  the  collision,  and  condemned 
the  appelkiits  in  damages  and  costs.  His  judg- 
ment (not  reported),  after  a  statement  of  the  tacts, 
proceeded: — ^Tbe  cpeetum  which  vessel  was  to 
olamft  fat  thit  eoHiaion  has  been  much  and  care- 
fti^y  eomidnivd  hy  tho  ocmri  and  its  nautical 
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assessors.  It  appears  that  both  these  vessels  were 
in  the  same  reach,  steering  nearly  opposite  courses; 
the  river  seems  not  to  have  been  m  any  material 
degree  crowded  with  shippinj^,  or  to  have  pre- 
sented any  circumstances  of  difficulty  to  a  naviga- 
tion conducted  with  ordinary  skill  ana  care.  After 
the  recent  decision  of  the  Privy  Council  in  the 
case  of  the  Velonfy  (21  L.  T.  Rep.  N.  S.  686; 
39  L.  J.  21,  Ad.),  I  think  I  am  bound  to  hold  that 
it  was  competent  to  either  veRsel  to  p)aR8  on  either 
shore.  The  Nimd  availing  herself  of  this  right, 
ported  her  helm  and  attempted  to  pass  on  the 
north  shore;  and  I  am  informed  by  the  Trinity 
Masters  that  this  was  her  proper  course  according 
to  the  custom  of  the  river.  While  the  Niord  was 
taking  this  course,  the  two  vessels  came  into 
collision.  On  the  part  of  the  Niord,  it  is  asserted 
that  she'commenced  the  manceuvre  of  porting  her 
helm  when  sufficiently  far  apart  from  the  Esk  for 
the  latter  vessel  to  have  seen  her  intention,  and  to 
have  taken  steps  to  avoid  the  collision,  which  she 
ought  to  have  done.  The  jE?^^  contends  that  this  man- 
oeuvre on  the  part  of  the  Niord  was  executed  when  it 
was  too  late  for  the  Esk  to  take  any  other  step  than 
that  of  starboarding  her  helm  and  reversing  her 
engines.  The  question,  therefore,  which  the  court 
has  to  determine  is  narrowed  to  a  small  compass. 
The  Niord,  according  to  the  evidence,  went  off  under 
her  port  helm  five  points,  and  this  is  corroborated 
by  tne  evidence  that  the  blow  was  nearly  a  right- 
angled  one.  From  the  evidence  on  the  part  of  the 
Esk,  it  appears  that  only  one  minute,  or  less  than 
that  time,  elapsed  between  the  order  to  starboard 
and  reverse  and  the  collision.  The  court  is  of 
opinion  that  the  porting  of  the  helm  of  the  Niord 
was  not  seen  as  soon  as  it  should  have  been  by  the 
Esk,  and  it  appears  in  evidence  that  neither  the 
master  nor  the  chief  officer  of  the  Esk  were  on  the 
bridge  superintending  the  navigation  of  the  vessel, 
but  Uiat  she  was  left  to  the  sole  charge  of  a  water- 
man. And  the  Trinity  Masters  are  fturther  of 
opinion  that  the  starboarding  of  the  helm  of  the 
Esk  was  an  improper  manceuvre.  Upon  the  whole 
the  court  has,  under  the  advice  or  the  Trinity 
Masters,  arrived  at  the  conclusion  that  the  Esk  was 
solely  to  blame  for  this  collision,  and  I  pronounce 
accordingly." 
Mikoard,  Q.O.,  and  Clarkson,  for  the  appellants. 
BtUt,  Q.C.,  and  PhiUimore,  for  the  respondents 
Judgment  was  delivered  by  Sir  Jamis  W. 
CoLviLB. — ^The  collision  which  has  given  rise  to 
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the  suit  and  cross-suit  which  are  now  brought  on 
appeal  before  their  Lordships  took  place  in  that 

Sortion  of  the  river  Thames  which  is  known  as  the 
[alfway  Reach  on  the  12th  Nov.  1869,  about 
half-past  nine  on  that  morning.  The  screw 
steamer  Esk,  a  collier  in  ballast,  was  proceeding 
down  the  river,  and  the  Niord,  Sweaish  screw 
steamer  laden  with  a  crop  of  oats,  was  coming  up 
the  river.  Near  the  place  of  collision  is  a  not 
very  well  defined  point  on  the  southern  or  Kentish 
side  of  the  river,  which  divides  the  Halfway 
Eeach  from  the  Barking  reach.  The  vessels  ap- 
pear to  have  first  sighted  each  other  across  this 
point,  whilst  the  Esk  was  coming  down  the  Bark- 
ing Beach;  and  as  they  approached  each  other, 
the  Niord  which  was  in  charge  of  a  licensed  pilot 
first  ported  her  helm  and  then  put  it  hard  a-port 
until  she  had  paid  ofi*  about  five  points.  The  Eak, 
on  the  other  hand,  upon  seeing  this  manoeuvre  of 
Niord,  stopped  and  reversed  her  engines,  and  put 
her  helm  hard  a  starboard.  The  result  was  a 
collision,  the  Esk  running  almost  at  a  ri^ht 
angle  into  the  Niord,  nearly  amidships,  cuttmg 
dean  into  her  boiler,  and  compelling  her,  in 
order  to  avoid  sinking  in  deep  water,  to  run 
ashore  on  the  northern  side  of  the  river. 
These  facts  seem  to  be  undisputed.  The  evidence 
as  to  the  precise  time  at  which  the  manoeuvres 
were  executed,  the  circumstances  which  preceded 
them,  and  the  relative  positions  of  the  vessels 
when  the  Esk  first  roundea  the  point,  is  conflicting, 
and  in  many  respects  even  more  loose  and  un- 
satiflfactory  than  nautical  evidence  in  cases  of 
collision  almost  proverbially  is.  Upon  that  evi- 
dence, however,  the  learned  judge  of  the  Admi- 
ralty Court,  assisted  by  two  Mder  Brethren  of  the 
Trinity  House,  came  to  the  conclusion  that  the 
Esk  was  solely  in  fault ;  and  upon  the  principles 
which  imiformly  guide  this  board,  and  which  are 
more  particularly  laid  down  and  enforced  in  the 
case  cf  the  Julia  (14  Moo.  P.  C.  210),  it  will  be 
their  Lordships'  duty  to  affirm  that  decision  upon 
auestions  of  fact,  unless  they  are  clearly  satisfied 
tnat  it  is  erroneous.  Before,  however,  they  pro- 
ceed to  consider  the  effect  of  the  evidence  and  of 
the  arguments  which  have  been  founded  upon  it, 
their  Lordships  deem  it  right  to  make  a  few  ob- 
sesvations  upon  the  case  ca  the  Velocity  (21  L.  T. 
Bep.  N.  S.  686 ;  39  L.  J.  21,  Adm.),  which  was  cited 
hj  the  learned  judge  of  the  Admiralty  Court  in 
his  judgment,  and  has  also  been  cited  at  the  bar, 
in  order  to  remove  any  possible  misapprehension 
which  may  exist  concerning  its  effect.  In  that 
case  the  Admiralty  Court  nad  held  that  the  case 
was  one  which  fell  within  the  14th  of  the  Steering 
and  Sailing  Bules;  that  the  two  steamers  in 
ouestion  were  crossing  each  other ;  that  it  was  the 
duty  of  the  Velocity  to  keep  her  course,  and  the 
duty  of  the  other  vessel  (the  Carhon)  to  get  out  of 
the  way ;  that  the  Carbon  by  porting  her  helm, 
which  brought  her  across  the  river,  had  executed 
the  manoeuvre  which  the  performance  of  her  duty 
required ;  and  that  the  Velocity  had  failed  to  keep 
her  course  and  was,  therefore,  solely  in  fault.  The 
appeUate  court,  on  the  other  hand,  held  that  the 
case  was  not  one  of  two  vessels  crossing  within 
the  meaning  of  the  14th  rule ;  that  the  course  of 
the  Velocity  was,  after  rounding  the  Millwall  Pier, 
to  nm  down  the  river  on  the  north  shore;  that  the 
Carbon  was  not  justified  in  assuming  that  the  Felo- 
eiiy  was  crossing  the  river,  but  should  have  pursued 
hmrown  oaune  on  ^a  south  of  the  mid  chumel,  in 


which  case  the  two  veRsels  would  have  passed  free 
starboard  to  starboard.  It  held  further  that  if 
the  case  was  one  within  the  18th  rule,  the  Carhan 
was  still  to  blame,  inasmuch  as  she  had  not  got 
out  of  the  way  of  the  Vdvcity,  which  hiul  **  kept 
her  course,'*  their  Lordships  holding  that  accord- 
ing to  the  true  interpretation  of  the  term  "  keeping 
her  course"  she  was  at  liberty  to  hold  on  upon  the 
course  which  she  would  have  pursued,  had  no 
vessel  been  in  sight,  and  was  not  bound  to  follow 
the  direction  in  which  her  head,  as  she  rounded 
the  point,  happened  to  be  at  the  moment  when 
she  was  first  sighted.  In  the  course  of  the  argu- 
ment, however,  it  had  been  brought  to  their  Lord- 
ships* notice  that  whilst  the  Merchant  Shipping 
Act  of  1854  was  in  force,  the  Velocity  would,  under 
its  provisions,  have  been  bound  to  keep  on  the 
south  side  of  the  mid  channel.  But  their  Lord- 
ships, adverting  to  the  repeal  of  the  297th  section 
of  that  Act,  observed  that  "  vessels  navigating  the 
river  were  now  at  liberty  to  go  on  whichever  side 
of  it  they  pleased,  t£udng  care,  of  course,  to 
observe  the  regulations  for  preventing  collisions." 
This  ruling  seems  to  their  Lordships  to  be  by 
no  means  so  broad  as  the  summary  of  it  whicn 
appears  in  the  shorthand  writer's  note  of  the 
judgment  in  the  Admiralty  Court.  If,  for  instance, 
it  were  clear  upon  the  evidence,  that  the  two 
vessels  would  have  gone  clear  of  each  other  if  each 
had  held  on  upon  her  own  course,  then  the  ruling 
wo  Id  not  have  justified  the  Niord  in  crossing  the 
course  of  the  Esk,  and  so  by  her  own  act  bringing 
the  two  vessels  into  the  category  of  crossing  vessels, 
since  by  such  an  act  she  would  liave  viofeted  the 
regulations  for  preventing  coUisions,  and  would 
have  done  that  which,  it  was  held  in  the  case  of 
the  Velociiy,  she  ought  not  to  have  done.  It  is 
probable,  however,  that  the  learned  judge  of  the 
Admiralty  Court  only  meant  to  say  that  in  shaping 
her  course  up  the  river,  the  Niord,  under  the  aeci- 
sion  in  the  case  of  the  Velocity,  was  generally  free 
to  pass  from  the  one  side  of  the  mid  channel  to  the 
other.  Again,  something  has  been  said  in  argu- 
ment of  the  neghgence  of  the  master  of  the  Esk,  in 
leaving  his  vessel  in  charge  of  the  licensed  water- 
man, Mr.  Braine,  and  of  the  insufficiency  of  the 
look-out,  in  consequence  of  the  mate  quitting  the 
forecastle.  As  to  the  first  point,  it  is  sufficient  to 
observe  that  whatever  blame  may  attach  to  the 
master  for  leaving  the  steerage  and  manoeuvres  of 
the  vessel  in  charge  of  the  waterman,  that  circum- 
stance cannot  affect  the  decision  of  this  appeal, 
since  the  owners  of  the  Esk  are  clearly  respon- 
sible for  the  acts  and  omissions  of  the  waterman  as 
one  of  the  crew.  The  insufficiency  of  the  outlook, 
which  their  Lordships  think  is  established  by  the 
evidence,  is  a  very  material  consideration,  if  the 
evidence  really  affords  ground  for  believing  that 
had  there  been  a  proper  outlook  on  board  the 
Esk,  the  accident  would  have  been  avoided. 
The  real  question,  as  it  seems  to  their  Lordships, 
is  this, — was  the  Niord  justified  in  coming  across 
the  river  under  a  port  helm  ?  If  she  was,  then  if 
the  efiect  of  that  manoeuvre  was  to  make  the  ves- 
sels crossing  vessels  within  the  14th  of  the  Sailing 
and  Steering  Bules,  it  seems  to  have  been  the  duty 
of  the  Esk  to  get  out  of  the  way ;  and  she  failed 
to  do  so.  On  the  other  hand,  if  whilst  executing 
that  manoeuvre  the  Niord  was  still  in  such  a 
position  that  the  two  vessels,  keeping  each  its 
proper  course,  mig^ht  have  passed  each  other  free 
port  side  to  port  side,  it  was  the  duty  of  the  Esk,hj 
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porting  her  helm,  to  ensure  tliat  8afc  passage, 
whereas  by  starboarding  she  brought  about  tno 
collision.  Their  Lordships  do  not  think  it  neces- 
sary to  affirm  that  these  vessels  were,  at  the 
moment  at  wbich  they  first  sighted  each  othor. 
crossing  vessels  within  the  meaning  of  the  rulc^ ; 
they  wul  assume  that  the  case  does  not  strict'lv 
fall  within  the  rule,  and  will  then  consider  w1ii(*h 
vessel  was  in  fault,  dealing  with  that  question  as 
one  of  general  navigation.  They  hate  had  the 
benefit  of  consulting  their  nautical  assessors,  and 
those  gentlemen  entirely  concur  with  the  Trinity 
Masters,  and  with  the  learned  Judge  of  the  Admi- 
ralty Court,  in  the  conclusion  to  which  they  came, 
that  the  Esk  was  solely  in  fiftult.  The  Etik  unques- 
tionably, in  roundine  that  point,  must  have  ooeii 
under  the  port  helm  for  a  time.  The  other  vessel  had 
been  huggmg  the  south  shore,  and  would,  in  the  ordi  - 
nary  course  of  navigation,  have  gone  under  a  port 
helm  to  the  other  side  of  the  river  about  the  point 
at  which  she  did  go.  On  the  other  hand,  there 
seems  to  be  no  reason  why  the  Esk  coming  round 
the  point  under  a  port  helm,  should  not  have  fol- 
lowed the  southward  shore,  continuing  to  port  her 
helm.  At  all  events,  whatever  may  have  been  her 
rights  or  whatever  course  she  might  have  taken 
had  no  other  vessel  been  in  the  way,  it  was  clearly 
her  duty  to  observe  the  Ninrd,  to  see  whether  she 
was  taking  that  course  which  persons  acquainted 
with  the  navigation  of  the  river  must  have  known 
to  be  the  ordinary  course,  viz.,  that  of  crossing  the 
river,  and  to  conduct  her  own  manceuvres  ac- 
oordixigly.  She  seems  to  their  Lordships  not  to 
have  £>ne  this.  Whether  in  consequence  of  the 
iii8nfilcien<7  of  the  outlook  she  did  not  dinoover 
early  enough  what  the  Niord  was  doing,  or 
whether  fix)m  any  other  cause  she  failed  to  take 
theoonrse  which  their  Lordships,  as  advised  \iy 
their  nautical  assessors,  conceive  was  the 
right  course,  namely,  that  of  porting  her  helm, 
she  must  be  held  responsible  for  the  collision. 
Their  Lordships  do  not  consider  it  necessary  to  go 
ibrther  into  the  discrepancies  in  the  evidence  upon 
various  points  which  have  been  commented  upon 
at  the  bar.  They  will,  however,  mention  that  in 
their  opinion,  tne  place  of  the  collision  cannot 
have  been  below  the  lower  creek  marked  in  the 
chart,  and'therefore  must  have  taken  place  shortly 
after  the  rounding  of  the  point  by  tno  Eak.  On 
the  whole  case,  looking  at  the  question  as  one  of 
navigation  on  which  four  professional  persons 
concur  in  supporting  the  judgment  of  the  court 
below,  their  Lordships  feel  it  to  be  their  duty  to 
advise  Her  M^esty  to  dismiss  this  appeal  with 
ooets. 

Judgment  affi^nned. 

Proctors  for  the  appellants,  Ctarkson,  Son,  and 
Oreenwell. 

Proctors  for  the  respondents,  H.  O.  Stokes. 

WOULB  COUBT. 

Baportad  hj  H.  Pxat,  Eaq.,  Barriater-at-Law. 
Dec.  7,  8, 16, 1870,  and  Jan.  13, 1871. 

COXSBRVATOBS  Of  THE  THAMES  V.  ThE   SOUTH- 
EASTERN Railway  Compant. 

Floating  pier — TdlU — Bevoeahle  licence — Bill  to 
obtain  poueuum — JuriidieHon  in  eqtiity. 

The  City  of  lAmdon  by  Ueence  granted  a  company 
penMsmon  to  form  a  fiooHng  pier  on  the  River 
TkamMt  muihpier  to  r^mam  during  plecmire,  and 


to  tnhe  t-oUs  on  nil  pasftengers  landed  at  the  pier. 
Under  the  powers  conferred  upon  th^m  by  tJie 
Thames  Embankment  Act  1802,  the  Board  of 
Works  took  the  floating  pier  from  the  company ^ 
and  a^freed  to  pay  them  a  certain  sum  and  to  con- 
strffct  a  n^c  lanAing  stage  in  lieu  of  the  old  pier, 
and  to  ajiprnjyriatp  it  in  perpetuity  to  the  benefit 
of  tin'  company.  The  Thmnes  Embank m^mt  Act 
IS68 purported  to  give  validity  to  this  agreements 

On  a  bill  by  the  Conservators  of  tne  Thames  (in  whom 
nU  the  estate,  Sfc,  of  tfte  City  of  London  in  the  bed, 
soil,  and  shoros  of  the  river  had  beco}ne  vested  by 
the  TJiamns  Conservancy  Act  1857)  to  restrain  the 
comvany  from  continuing  in  possession  of  the 
lanaing  stage  constructed  in  lien  of  the  old  pier : 

Held,  that  the  company  were  entitled  to  the  use  of 
the  pier  only  on  sufferance,  and  at  the  pleasure  of 
the  phiintiffs ;  thai  th'  Board  of  Works  had  no 
power  to  convert  th  licence  at  i)lea4fure  into  an 
irrevocohle  license;  and  that  the  Act  which  pur- 
ported to  give  a  validity  to  the  agree)nent  bettveen 
the  company  and  Hie  Board  oj  Works  did  not 
affect  the  rights  of  the  plaintiffs : 

Held,  also,  that  the  proper  remedy  of  the  plaintiffs 
toas  by  bill  in  equity,  ajid  not  by  ejex-tnicnt. 

This  was  a  suit  by  the  Conservators  of  the  Biver 
Thames,  who  claimed,  under  the  Thames  Con- 
servancy Act  1857,  to  be  owners  of  the  foreshore 
and  soil  of  the  river,  to  restmu  the  South-Eastern 
Railway  Company  from  continuing  in  possession 
of  the  floating  pier  known  as  the  Chiu-ing-cross 
Pier.  The  bill  asked  for  an  injunction  and  an 
account  of  the  tolls. 

On  the  2nd  Aug.  1844,  the  navigation  conmiittee 
of  the  river  Thames,  duly  appointed  by  and  acting 
for  the  mayor,  commonalty,  and  citizens  of  the 
City  of  London,  did,  by  licence  not  under  seal, 
grant  permission  to  the  Hungerford  Suspension 
Bridge  Company  to  form  a  floating  pier  on  the 
east  side  of  the  north  pier  of  the  bridge,  such  pier 
to  remain  during  pleasure  only.  The  pier  was 
soon  afterwards  constructed  in  conformity  with 
the  licence,  and  was  subseouently,  by  Act  of  Par- 
liament, vested  in  the  Charing-cross  Railwav 
Company,  and  Anally  in  the  South-Eastern  Rail- 
way Company. 

By  an  indenture  dated  the  24fth  Feb.  1857,  all 
the  estate,  right,  title,  and  interest  of  Her  Ms^e^tj 
in  right  of  the  Crown  of  in  and  to  the  bed,  soil,  and 
shores  of  the  Thames,  within  flux  and  reflux  of  the 
tides  bounded  eastwards  by  an  imaginary  line  to 
be  drawn  from  the  entrance  to  Yantlett  Creek,  in 
the  county  of  Kent,  on  the  southern  shore  of  the 
river,  to  tne  city  stone,  opposite  Canvey  Island,  in 
the  county  of  Essex,  on  the  northern  side  of  the 
river,  were  conveyed  unto  and  to  the  use  of 
Corporation  of  London  and  their  successors  as 
conservators  of  the  river. 

By  the  Thames  Conservancy  Act  1857,  all  the 
estate,  &c.,  of  the  Corporation  of  London  in  the 
bed,  soil,  and  shores  of  the  river,  and  all  powers, 
authorities,  &c.,  belonging  to  them  in  relation  to 
the  conservancy  of  the  river  were  vested  in  the 
plaintifl*s,  who  were  incorporated  by  the  Act.  the 

The  Thames  Embankment  Act  1862  authorised 
the  Metropolitan  Board  of  Works  to  construct  the 
embankment,  and  to  make  all  necessary  walls, 
piers,  Ac.  Sect.  27  of  the  Act  was  in  the  foUow- 
mg  words : 

Sabjcot  to  the  providcm  \icwwi  qohXaSoa^  \\i  ^M2QL'^a 
lawful  for  the  hoazd,  b^  «ggt«cmftTi^,  \»  %\reta^f^va^^\fj 
way  of  grant  or  dfinoM,  ot  lot  «suj  ^AomoJl  -^^M^ot 
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r  mbjeot  to  it  Dominal  or  any  other 

>iit,  my  reclaimed  land  or  any  absolot* 

or  partial  oi  qnalified  lioenoe  or  right  of  luer  or  enjioj- 


oonaideratioii,  or  rnnt,  any  reclaimed  land  c 

SmJified  lioenoo  or  right  of  ^  _ 

'  waj,  rinht  of  tractage,  or  othflr  nfht 


n  relation  to  any  reclaimet 
....  and  laading- places  to  be  ooDatraoted  or  pro- 
vided by  the  board  nnder  the  poiren  of  this  Aot,  and  the 
a^roBohiw,  oonTeniencflB,  and  works  ommeated  tbere- 
mth  to  uiy  owner  ot  landi  now  aitnated  on  the  present 
left  bank  and  river  frontage  of  the  river  Thamea,  in  front 
whereof  the  >aid  intended  embankments  and  roadway 
ahall  pais  aa  aforei>Did.  in  oonsideration  of,  and  in  liea  in 
whole  or  in  put  of  tba  oompeniiation  which 


son  may  be  entitled  to  claim  for  the  dama^  (if 
■ay)  to  be  anitained  by  him,  by  loia  of  river  frontage  or 
OUerwile,  by  roaaon  of  noh  flmbankmant  and  madwaj, 
or  other  the  eietoisa  of  an;  of  the  powers  of  this  Aot. 

Bj  an  agreement,  dated  the  19th  Julv  1867.  and 
mada  between  the  Soath-EaHtem  Railway  Coiu- 
'  ■■     ■'  ■        'tan  Board 

_     ...  d  that  the 

Board  of  Works  should  pay  the  railway  company 
16,500{.  bv  way  of  compenHStiou  for  takine  their 
pier  at  Cnaring-croHS,  and  that  they  Bhould  con- 
stract  a  new  landing  Htagc  instead  at  the  old  one, 
and  ahonld  appropnat«  such  new  landing-atage  in 


Viot.  0. 111\  R.  16,  it  waa  provided  that  as  soon  a.s 
the  landiug  btage  to  be  conatructed  by  the  board 
nnder  the  agreement  with  the  Soath-EaHtern  Rail- 
way Company  had  been  conatmcted,  the  railway 
company  ahonld  have  and  might  exercise  and  enjoy 
the  game  rights,  powers,  and  authorities  for  taking 
tolls  and  i£ie8,  and  all  other  rights,  advantages, 
powers,  Jtc,,  and  should  be  subject  to  the  same  duties 
and  obligations  affecting  the  public  in  respect  of 
the  landing  stage  to  be  provided  as  aforesaid  as 
they  had  exercised  and  enjoyed  and  were  subject 
to  as  regarded  the  old  landing  stage. 

On  t£e  4th  Uarch  1870  the  plaintiffs  served 
notice  on  the  defendant  company,  determining  the 
licence  of  the  Qnd  Aug.  1844. 

BouthgiUe,  Q.  C,  and  Montagait  Coofcton,  for  the 
plaintiffs,  contended  that  licence  granted  by  their 
predeoeasors  in  title,  being  only  at  pleasure,  they 
nad  a  right  by  giving  notice,  aa  they  had  done,  to 
determine  the  licence  and  to  resume  possession  of 
the  pier.  The  Board  of  Works  hod  no  power  to 
grant  an  irrevocable  licence  aa  against  tbe  plain- 
tifCs,  and  the  Thames  Embankment  Acts  did  not 
deprive  the  plaintifTe  of  their  right  to  possession 
of  the  pier. 

JettA,  Q.G.  and  PKear,  for  the  defendant  com- 
pany, contended  that  their  agreement  with  the 
Boi^  of  Works  was  valid,  and  that  the  plaintiffs 
had  no  right  to  disturb  them  in  their  possession ; 
and  that,  asenming  the  plaintiffs  to  be  entitled  to 
reanme  jMSsession  of  the  pier,  their  proper  remedy 
was  bv  crjectmeut,  as  they  could  not  oring  a  bill,  on 
a  legal  title,  to  turn  the  defendant  company  out  of 
possession. 

The  following  cases  were  cited ; — 

ComraHon  of  Smttr  t.  Sari  qfDtvon,  33  L.  T.  B«p. 

JltMiiw  Omtnit  v.  Tht  Conwrvaton  qftht  Thamei, 

lH.lv.ls 

AtteniM   Ovntral    v.    Th»    MaimwHitan    Board   of 

Werlt,  1  H.  *  H.  ase. 

Jan.  18. — Lord  Bohillt.^TIus  suit  was  insti- 

tatsd  by  the  Conservators  of  the  River  Thames  for 

Uie  pnipOBe  of  obtuning  an  injunction  to  restrain 

Uw  danndanta  from  continuing  in  poHsession  of 

"     "    [  pier  known    by  the    name    of  th« 


Cliaring-crces  pier,  which  possession,  in  point  of 
fact,  is  nothing  more  than  the  receipt  of  tolls.  The 
defendants  claim  the  right  of  takine  tolls  for 
passengers,  luggage,  or  ffoods  landed^  from  aov 
vessel  at  this  pier.  The  plaintiffs  only  take  tolls 
from  steumboats.  The  plaintiffs,  under  tbe  Act  of 
1867,  claim  to  be  owners  of  the  foreshore  and  soil 
of  the  river.  The  defendants  cluim  the  floating 
pier  by  virtue  of  certain  statutes  and  agreements 
unaffected  hy  the  Acts  creating  the  plaintiffs- 
[His  Lordship  examined  at  great  length  the 
statutes  above  referred  to  and  the  agreement 
between  the  defendant  company  and  the  Board  of 
Works,  and  then  continued:]  The  question  I  have 
to  determine  is  this.  Do  this  agreement  and  this  Act 
deprive  the  plaintiffs  of  their  power  to  take  posses- 
sion of  this  pier  P  What  I  have  first  to  consider  is, 
what  was  the  position  of  the  defendants  as  regards 
the  pier  at  the  passing  of  this  Act  of  1868,  and  what 
effect  has  been  produced  by  the  provisions  of  the 
Act  upon  them  P  I  think  it  clear  that  prior  to  the 
^sing  of  this  Act  the  South-Eastem  Railway 
Company  were  only  occupants  of  this  landing  pier 
during  the  pleasure  originally  of  the  City  of 
London,  and  that  under  the  Act  which  1  have  fully 
stated  all  the  powers,  rights,  and  privileges  of  tM 
City  of  London  relating  to  thiH  matter,  and  inclnd- 
iug  the  power  of  resuming  this  pier,  were  for  this 
pui-pose  vested  in  the  Conservators  of  the  River 
Tliamcs.  I  am  also  of  opinion  that  these  rights 
and  powers  are  not  affected  or  abrogated  by  any 
of  the  subsequent  Acts.  The  only  one  that  can  be 
said  to  deal  with  the  matter  is  the  Thairea 
Embankment  Act  1862,  but  it  contains  nothing  to 
abridge  or  destroy  the  powers  of  the  conserTatorB 
over  the  floating  piororlanding-placeatHungerford. 
At  the  time  when  this  Act  (;n  &  32  Vict.  c.  Ill) 
passed,  I  am  of  opinion  that  the  South-Eastem 
Railway  Company  held  the  pier  solely  on  sofTer- 
ance  at  the  pleasure  of  the  Conservators  of  the 
River  Thames,  who  might  at  any  time  have  given 
them  notice  to  conclude  the  occupancy.  I  iaf  that 
after  eipressly  referring  to  a  clause  which  I  read 
at  length  in  the  Thames  Embankment  Act,  which 
is  the  only  one  that  can  have  any  reference  to  the 
subject,  and  which  does  not  at  all  appear  to  me  to 
deal   with  this  particular  point.     If  this  view  is 


correct,  I  look  in  vain  for  any  power  conferred  on 
the  Board  of  Works  to  interfere  with  the  powers 
nd  rights  of  the  Conservators  of  the  River  Iliames. 


On  the  contrary  they  are  all  preserved  to  them  by 
the  Act  except  so  far  as  they  are  expressly  taken 
away.  This  floating  pier  is  not  within  tlie  scope  er 
range  of  the  powers  of  the  Board  ofWork«.  It  is  truo 
they  may  and  probably  have  seriously  affected  and 
destroyed  the  pier  in  the  occupation  of  the  Soutb- 
Eastein  Railway  Company,  for  which  they  may  ba 
liable  to  compensate  them.  But  I  am  unable  to 
see  in  what  way  it  can  reasonably  be  said  that  tbe 
Board  of  Works  have  power  to  deal  with  or 
destroy  the  povrer  of  resumption  which  was 
vested  in  the  conservators,  and  which  ha.s  not 
in  express  words  been  taken  away  by  the  Act  of 
Parliament.  The  deed  certainly  does  assume  to 
convert  into  a  perpetuity  the  licence  to  u.^e  during 
pleasnre  the  landing  pier  which  is  given  in  lieu  at 
the  old  one  which  is  taken  away.  But  if  that  was 
the  intention  of  the  Board  of  Works  it  was  clearly, 
in  my  opinion,  vUrn  uire*.  The  27th  section  of  the 
Thames  Embankment  Ad,  is  that  which  is  relied 
iwon  fbr  thia  purpose,  but  it  is  to  my  mind  clear 
toat  tliia  HOtion  naa  no  refbrence  to  the  subject 


MARITIME  LAW  CASES. 


Bolls.] 


Leather  v.  Suifson. 


[V.O.  M. 


at  all  80  far  as  regards  the  power  of  the  plaintiffs, 
and  that  under  it  no  power  is  given  to  tne  Board 
of  Works  to  convert  a  mere  licence  to  use 
and  occupy  during  pleasure  a  landing  pier  granted 
by  a  third  person  without  the  concurrence  or 
sanction  of  that  third  person  who  is  the  owner  of 
the  property,  and  the  person  who  al  ne  had  the 
power  to  give  such  a  licence.  I  am  of  opinion  that 
such  was  not  the  intention  of  the  Board  of  Works 
or  the  proper  construction  to  be  put  upon  their 
conduct.  Their  contract  and  deeds  relate  solely  to 
the  acts  and  deeds  of  the  Board  of  Works,  and 
consequently  reading  the  agreement  as  if  the 
words  "  80  far  as  the  Board  of  Works  had  power 
to  do,"  were  introduced,  I  am  of  opinion  that  the 
Board  of  Works  had  no  such  power,  and  that  the 
licence  they  gave  is  confined  to  their  own  acts, 
and  they  had  no  power  to  give  a  licence  at  all.  I 
am  of  opinion  that  if  they  had,  the  grant  of  a  per- 
petual licence  would  not  be  valid.  I  concur  in 
the  observation  that  upon  such  a  state  of  things 
no  security  could  be  siven  for  the  pier  being 
properly  supplied  with  lights,  gangways,  and  at- 
tendance, and  the  case  ot  the  Attorney-Central  v. 
Hie  Conservators  of  the  River  Thames  (1  H.  &  M.  1), 
seems  to  me  to  establish  that  such  a  licence  granted 
in  perpetuity  would  be  illegal  and  invalid.  The 
railway  company  could  only  sell  what  they  had, 
which  was  a  revocable  licence.  Tlie  Board  of  Works 
did  not,  in  my  opinion,  intend,  and  if  they  did  so 
intend,  they  had  not  the  power  to  buy  such 
licence,  nor  nad  they  the  power,  if  they  so  intended, 
to  diminish  the  amount  tney  had  to  pay  the  South- 
Eastern  Bailway  Company,  as  the  value  for  what 
they  took,  by  altering  the  character  of  the  property 
they  took,  or  giving  instead  other  property  in 
another  place  under  the  control  of  others  and 
belonging  to  other  persons,  or  to  convey  a  fresh 
power  upon  the  spot  so  given  in  exchange.  The 
Board  or  Works  took  the  site  of  a  floating  landing 
stage,  held  by  the  South-Eastern  Bailway  Company 
upon  a  licence  revocable  at  pleasure ;  the  Board 
oi  Works  gave  them  another  floating  landing  place 
near  to  it,  and  it  may  well  be  that  the  South- 
EUistem  Bailway  Company  is  not  prejudiced 
thereby,  and  that  it  takes  tne  new  floating  stage 
upon  the  same  terms  as  the  one  taken.  'Die  Board 
of  Works  had  no  power  to  grant  anything  further, 
and  their  licence  in  perpetuity  solely  iSects  the 
acts  of  the  Board  of  Works,  which  may  be  thereby 
debarred  from  taking  any  active  steps  to  deprive 
the  South-EU»tom  Bailway  Company  of  such  float- 
ing landing  stage,  but  loaves  the  rights  and  privi- 
leges of  the  plaintiffs  untouched.  This,  however,  docs 
not  dispose  of  the  whole  case.  An  objection  was 
raised  to  this  suit,  which  applies  to  the  jurisdic- 
tion, and  this  is  said  to  oe  the  more  material 
because,  if  the  defendants  fail,  they  will  have  a 
right  to  maintain  an  action  for  damages  against 
the  Metropolitan  Board  of  Works.  The  court  may 
hold  that  the  railway  company  have  been  im- 
properly deprived  of  their  possession,  that  they 
are  still  entitled  to  it,  and  therefore,  if  their  right 
is  disposed  of  by  a  court  acting  ultra  vi/rest  it  will 
have  no  effect  u^on  the  d^endants'  rights ;  and, 
therefbre,  it  is  said  that  some  proceeding  at  law, 
either  by  qjeotment  or  by  trespass,  and  not  by  bill 
in  Ohanoery,  is  the  proper  remedy  for  the  plaintiff's 
to  irarsne.  I  hmve  considered  this  question  well, 
ana  I  am  ci  opinion  that  this  is  a  case  strictly 
hftUiwginap  to  this  court,  and  that  the  plaintiffs  are 
enti^edlo  oome  here  lor  a  dedarstion  of  their 


rights,  and  for  an  injunction  to  compel  the  defen- 
dants to  abstain  for  the  future  from  levying  tolls 
or  doing  an^  other  act  belonging  to  the  occupancy 
of  this  floating  pier,  and  that  as  the  plaintiffs  have 
given  the  proper  notice  determining  the  tenancy, 
or  rather  the  occupancy,  of  this  pier,  they  are 
entitled  to  such  a  declaration,  and  to  the  iiyunction 
consequent  upon  it,  and  also  to  an  account  of  the 
tolls  from  the  filing  of  the  bill. 

Solicitors  for  the  plaintifis,    Frere,  Chohneley, 
Forsfer,  and  Frere. 

Solicitor  for  the  defendant,  Oearns, 


V.  C.  KALZITS'  COUBT. 

Reported  by  O.  I.  F.  Ck)OKB  and  T.  H.  Cauov,  Eiqn., 

Bftrristers-at-Law. 


Thursday,  Jan,  26, 1871. 

Leather  v.  Sdifson. 

Docuvient  bills — Forged  bills  of  lading — Repre' 

sentation. 
A  London  bank  received  two  bills  of  exchange  droMti 
by  8.,  a  merchant  in  America,  iq>on  B,,  his  correS' 
jpondent  in  Liverpool,  agaitist  two  lots  of  cotton, 
each  bill  of  exchange  having  attached  ^o  it  a  docu* 
inent  purporting  to  be  the  bill  of  lading  for  the 
cotton,  agai)ist  xohich  the  bill  of  exchange  was 
drawn.  Tfie  bank  attached  to  each  biU  of  eX' 
change  a  m>einora7idum  in  the  following  form : — 
"  The  Unio7i  Bank  of  Londan  holds  bUl  of  lading 
and  policy  for  251  bales  cotton,  per  Willia/m  Cwn* 
mings ;"  a^id,  retaining  the  buls  of  lading  a/nd 
policies,  tliey  presented  the  bills  of  exchange  to  B. 
for  acceptance  thraugh  their  Liverpool  apent,  B., 
havi^ig  been  advised  by  8.  of  tne  shtpmenbs  of 
cotton,  a>ccepted  tlie  bills  of  exaumge  on  the  faith 
of  tlie  statements  in  the  menwranaa.  Before  the 
bills  fell  dne  lie  retired  them  by  paying  to  the  bamk 
their  value  less  a  rebate  of  interest,  and  obtained 
'possession  <yf  the  bills  of  lading.  The  loiter 
proving  to  be  forged,  B.  filed  a  bUl  against  (he 
bank  to  have  the  money  returned : 
Held,  thai  tlie  statemeiUs  contained  in  the  memo 
randa  did  not  amounl  to  a  representaiion  or  a 
gtuLrantee  on  the  part  of  the  ba/nk  thai  the  biile  of 
ladiyuf  were  genuine,  and  tlial  B,  had  no  equity  to 
Ivave  the  numey  returned, 
Thiedemann  v,  Groldschmidt  (1  De  0,  F.^  J.  4 ; 

1  L,  T.  Bep.  N.  8,  60)  Mlawed. 
In  the  year  1870  John  Newton  Beach  was  carrying 
on  the  business  of  a  merchant  in  Liverpool,  under 
the  style  or  firm  of  J.  N.  Beach  and  Co,  and  Geoi^ 
B.  Shute  was  his  correspondent  in  New  Orleans. 

On  the  23rd  May  1870  Shute  wrote  to  Beach  and 
Co.,  advising  them  that  he  was  about  to  consign  to 
them  by  a  vessel  named  the  William  Cummings 
two  lots  of  cotton,  consisting  of  251  bales  and  253 
Ixilcs  respectively. 

In  June  1870  two  bills  of  exchange  came  into 
the  hands  of  the  Union  Bank  of  London.  One  was 
dated  the  23rd  May  1870,  and  was  drawn  against 
251  bales  of  cotton  per  WQUam  Cummings  by 
Shute  upon  Beach  and  Co.  for  3925L  9«.  Zd,,  pay* 
able  sixty  days  after  sight ;  the  other  was  dated 
the  25th  May  1870;  ana  was  drawn  aainst  253 
bales  of  cotton  per  William  Cummings,Dj  Shute, 
upon  the  same  fiirm  for  40541.  ISs.  7d,,  payable  also 
sixty  days  after  sight.  Each  of  the  Duls  of  ex- 
change had  a  document  attached  purportinjj;  to  be 
a  biU  of  lading  for  tlie  ocAtoii  «ysKma\i^\:S^  'Oci^ 
bill  of  exchange  yras  drawiv. 


MABITIMB  hAW  CASES. 
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AocordinK  bo  the  usual  practice  of  the  TJiuoii 
Bank  in  dealing  with  such  bills  of  exchange  (which 
are  called  document  bills),  a  printed  form  of 
momoiaDdum  waa  filled  up  and  pinned  to  each  of 
the  bills.  The  memoraudum  attached  to  the  bill 
of  exchange  of  the  SUrd  May  1870  waa  ae  follows  : 
"  The  Umpa  Bank  of  London  holdx  bill  of  lading 
and  polio]'  (or  251  bales  cotton  per  William  Cum- 
minyt."  A  memorandum  in  a  similar  form  were 
atticbed  bo  the  bill  of  exchaose  of  the  25th 
May  1870. 

On  the  13th  Jnne  1870  the  bills  of  exchange, 
with  these  memoranda  attached  to  them,  were 
preeented  to  Beach  for  aoceptanco  by  the  Bank 
of  LiTerpod,  aa  ^ente  for  the  Union  Bank  of 
London.  Beach  did  not  see  the  docnmenta  re- 
ferred to  in  the  memoranda,  but  believing  (aa 
he  alleged)  that  the  Union  Bank  of  London  were 
then  in  poeaesaion  of  the  genuine  bHla  of  lading 
for  the  cotton,  he  aooepted  the  hille. 

llie  WiUiam  Cu/nminga  arrived  in  LivenKml  in 
the  beginning  of  Angoat,  and  Beach  being  aeairoos 
of  poesesBins  Mmaelf  of  the  cotton,  applied  to 
Joaefdi  LeatSer  and  William  Uaniott  (who  were 
oanring  on  businesa  as  cotton  brokers  in  Liver- 
pool) to  assist  him  in  retiring  the  bills  of  exchange. 
Acoordin^y, on  the  2ndAuK'  1870  Beach,  Leather, 
and  Harriott  paid  to  the  Bank  of  Liverpool  the 
BOm  of  79691.,  of  which  4500(.  waa  found  by  Beach, 
and  the  remainder  was  supplied  by  Leather  and 
Uftrriott.  Tho  bills  of  ezcnanee,  and  two  docu- 
ments wiiicb  purported  to  be  biSa  of  lading  for  the 
cotton,  were  tiien  handed  over  by  the  bonk.  On 
theae  two  documents  being  presented  to  the 
captain  of  the  WiUiam  O-ammi^igt,  be  stated  that 
th^y  were  fbrgeries,  and  that  the  cotton  had  been 
deuvered  to  the  holders  of  the  genuine  bills  of 
lading.  Beach,  Leather,  and  Muriott,  immedi- 
atdy  g^ve  notice  to  the  Bank  of  Liverpool  not 
to  part  with  the  money,  and  offered  to  return 
the  bills  of  exchange  and  documenta  which 
they  had  reoeived,  npon  havingrepayment  of  the 
amount  which  they  had  ptud.  The  bank,  however, 
rofhAd  to  repa^  any  part  of  the  money;  and 
on  the  4th  Aug.  1870  a  bill  was  filed  by  Beach, 
Leather,  and  Uarriott  against  the  Bank  of  Liver- 
pool and  the  Union  Bank  of  London,  who  were 
ened  in  the  name  of  their  reapective  public  officers. 
The  bill  prayed  for  a  declaration  that,  nnder  the 
oircnmatanoea,  the  defendanta  were  bound  in  equity 
to  repay  to  the  plaintiffs  the  imm  of  7f69l..  and  for 
an  order  for  sue*  repayment ;  it  also  prayed  for  an 
iq|niiOtion  to  restrom  the  defendants  tVom  paying 
the  said  sum  of  7969i.  except  to  the  plaintiffs  or  as 
the  ptaintiffB  might  direct.  An  interim  injunction 
was  obtained  in  Aug.  1870,  and  the  matter  now 
came  on  strictly  upon  motion;  but  all  portiea 
'    agreed  to  b«at  it  as  the  hearing  of  the  cause. 

CoIUm,  Q.  C,  Bardtwell,  and  Benjamin,  for  the 
pUntifls,  content^  that  Beach  had  only  accepted 
tbfl  lulls  on  the  faitli  of  the  Btatement  by  the  bank 
thst  tfaOT  had  the  biUa  of  lading  j  and  that  if  the 
bank  dia  nob  make  this  statement  good,  the  plain- 
""  entitled  to  have  th^  money  returned. 


Thar  refer 
fMia 


jTWM.  >.  IPoUtr,  8  B.  *  Add.  11* ; 
BUehaxk  r.  OiiMnai,  *  Prioa,  13S  i 
AhUm  T.  Bmm,  ll  a  B.  tfS ; 
Oitmpartt  v.  BartUtt,  2  EL  &  Bl.  SW  i 
0Nmw  T.  mmunlw,  4  EL  J(  BL  18S ; 

JK  &  JOS  J  ^ 


SoMuUn  T.ISouUini,  L.  Bep.  8  Eq.  2H;   U.  L.T. 
Bep.N.  S.  50; 

Knigh,  T.  Wiffen,  L.  R«p.  5  Q.  B.  660 ; 

HiU  T,  ZriHu,  1,  B«p.  llEq.SlS. 
Pollock,  Q.  C,  Peargon,  Q.  C,  and  Jacknon,  for 
the  defendants,  contended  that  the  bank  had  not 
made  any  representatian,  nor  given  any  guarantee, 
that  thcoiUa  of  ladins  were  genuine  documents; 
and  that  the  plaintiffa  had  no  equity  to  have  their 
money  returned.     They  referred  to 

RotnTUOn  v.  Aevnoldi,  2  Q.  B.  196 ; 

Thiedemann   t.   QaldieKmidl,  1    De  G.  F.   &  J.  4; 
1L.T.  B^.  N.S.  SO; 

fiour.  CIhm,  4H.  AS.  13; 

irilfcHum  T.  Johium,  3  B.  J(  Cr.  408 1 

Athmitel  *.  Bryan,  32  L,  J.  91,  0-  fi. ;   33  L.  J. 
^,q.B.;  TL.T.  Bep.  N.  S.  706; 

B;1m  on  Bills,  8tli  edit..  177. 
Cotton  in  reply. 

Ilie  Vic  ■■Chancellor  (after  stating  the  facts  of 
the  case).— The  clum  upon  the  part  of  Uessrs. 
Beach  and  Co.,  the  plaintiffs,  is  rested  upon  thia, 
that  they  aceepted  the  billa  on  the  faitli  of  the 
represeiitatioD  mode  by  the  Union  Bank  of  LondcHi. 
"  The  Union  Bank  of  London  holds  bill  of  lading 
and  policy  for  251  balea  of  cotton,  per  WlUiatn 
Cumyitirigt."  It  is  urged  that  this  is  a  representa- 
tion by  tne  Union  Bank  of  London  that  they  hold 
a  genuine  bill  of  lading,  and  therefore  that  the 
person  who  is  called  upon  to  accept  the  bill  will 
nave  the  security  of  a  document  which  will  insure 
to  him  the  delivery  of  251  bales  of  cotton.  Against 
that  it  is  aaid  there  ia  no  repreeentation  that  it  ia 
genuine,  and  no  guarantee.  The  bank  do  not 
undertake  to  say  whether  it  is  good  or  not ;  they 
only  say,  we  have  a  bill  of  lading,  and  the  fair 
meaning  of  that  may  possibly  bo,  we  hiive  a  docu- 
ment which  on  the  face  of  it  ia  a  bill  of  lading. 
Nothing  bad  occurred  to  excite  their  auapicion ; 
they  believed  it  to  be  a  bill  of  lading,  and  they 
called  it  a  bill  of  lading,  because  they  so  believed 
it.  Then  doea  this  amount  to  a  repreaentation  that 
it  was  a  genuine  bill  of  lading?  The  question  that 
arises  ie  whether  by  this  representation  the  posi- 
tion of  Messrs.  Beach  and  Co.  has  been  in  any  way 
altered.  I  put  the  case  to  the  learned  counsel 
in  the  course  of  the  argument,  "  Suppose  the  bill 
of  lading  bad  been  forwarded  with  the  bill  of  ex- 
change, which  ia  the  usual  course  of  buainess  P"  It 
is  perfectly  clear,  I  apprehend,  that  Uossri'.  Beach 
and  Co.  would  not  have  accepted  the  bill  without 
the  bill  of  lading  accompanying  it,  if  it  had  been 
in  the  hands  of  parties  unknown  to  them,  and  who 
are  not  so  responsible  aa  they  knew  the  Union  Bank 
to  be.  The  repreaentatioD  of  the  Union  Bank  that 
they  liad  the  bill  of  lading  wasasufficienl assurance 
to  Messrs.  Beach  and  Co.,  that  that  bill  of  lading 
would  be  forthcoming  in  proper  time.  They, 
therefore,  give  credence  to  their  representation 
and  act  upon  the  faith  of  it.  But  does  it  make 
the  case  different  from  what  it  would  have  been  if 
the  bill  of  lading  had  actually  been  forwarded  f  I 
cannot  myself,  after  all  that  I  have  heard  on  the 
subject,  oome  to  the  conclusbn  that  this  puts 
Meaars.  Beach  and  Co.  in  a  different  situation  &om 
what  they  would  hftve  been  in  if  the  bill  of  lading 
had  aooompanied  the  bill  of  exchange.  Now,  if 
the  bill  ol  bdias  had  accompanied  the  bill  of  ex- 
change, would  they  have  accepted  it  F  The  beet 
proof  that  they  woold  have  accepted  it  is  this,  that 
on  the  2nd  Aog.,  when  ther  aredasirooB  of  having 
die  oottcu.  the  bill  of  lading  ia  put  into  their 
handa,  tbej  pay  Qi»  money  on  the  foidi  c^  it,  aod 
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thev  take  the  bill  of  exchange  and  the  bill  of 
lading  in  the  perfect  belief  that  it  is  a  genuine 
document;    they  make  no  inquiry  with    re^rd 
to  it;    they  take  it  to  the  captam  of  the  ship, 
and  then  for  the  first  time  discover  that  they 
have  been  imposed  upon,  as  all  parties  engaged  in 
the  transaction  had  been.     Is  it,  then,  I  repeat,  a 
guarantee  by  the  Union  Bank?     It  would  be  a 
very  dangerous  thing  for  a  bank,  if  it  were  to  be 
said  that  because  they  say  they  have  a  document 
of  that  kind,  which  they  believe  to  be  Reouine, 
they  therefore  guarantee  it.    I  do  not  think  they 
do  anything  of  the  kind.     I  think  Messrs.  Beacn 
and  Co..  if  the  matter  had  been  the  subject  of  the 
fiUghtest  degree  of  suspicion,  ought  to  have  said, 
'*  X  ousay  you  have  a  bill  of  lading,  we  should  like  to 
look  at  it,  forward  it  to  us.  We  are  going  to  accept 
two  bills  of  exchange  for  a  very  large  amount,  more 
than  80XV.     Before  we  do  so  we  should  like  to  see 
the  bills  of  lading  to  test  the  signature,  and  see  that 
we  are  perfectly  safe."    That  is  the  course  which 
they  might  have  taken,  but  they  did  not.    In  my 
opinion  they  are  precisely  in  the  same  position  as 
they  would  have  oeen  if  they  had  seen  tne  bills  of 
exchange.    They  stand  precisely  in  that  situation, 
neither   better    nor  worse.    Tney    are    therefore 
precisely  in  the  same  situation  as  if  this  bill  of 
exchange  had  annexed  to  it  the  bill  of  lading,  and, 
having  looked  at  it,  thoy  accepted    the  bill  of 
exchange  in  the  belief  that  the  bill  of  lading  was  a 
genuine  document.    Now  it  certainly  is,  as  Lord 
Uampbell  has  pointed  out,  of  the  highest  import- 
ance to  the  conmiercial  interests  of  this  country, 
that  discredit  should  never  be  thrown  upon  a  bill 
of  exchange  if  it  be  possible  to  avoid  it.    N'o  doubt 
there  are  many  instances  in  which  this  court  has 
to  deal  with  biUs  of  exchange  which  yoimg  spend- 
thrifts are  in  the  habit  of  accepting.    This  court 
will  stay  an  action  on  a  bill  of  exchange,  where  a 
proper  case  is  made  for  doing  so,  but  it  must  be  a 
very  pNeculiar  case.    This  court  will  always  restrain 
an  action  on  a  bill  of  exchange  if  there  is  fraud  in 
the  person  who  holds  the  bill ;  but  as  against  such 
a  holder  there  can  be  no  remedy  unless  he  has  taken 
it  under  circumstances  which  this  court  regards  as 
amounting   to  notice.    If  he    takes    it    without 
giving  adequate  consideration ;  if  he  buys  it  at  a 
very  cheap  rate  or  takes  so  high  a  I'ate  of  interest 
that  the  court  attributes  notice  to  him,  it  is  on  such 
grounds  as  these  that  the  court  interferes  as  against 
the  legal  rights  of  the  holder  of  a  negotiable  instru- 
ment.   I  pressed  Mr.  Cotton  with  a  question,  what 
would  have  been  the  position  of  Messrs.  Beach  and 
Co.,  if  they  had  discovered  this  fraud  before  they 
wanted  the  cotton  F    They  would  have  said  this  : 
**  We  have  been  induced  to  accept  bills  of  exchange 
for  80007.  by  fraud ;  they  arc  not  binding  upon  us." 
And  it  is  perfectly  dear  that  if  they  arc  entitled  to 
get  back  tne  money  which  was  (mid  on  the  bills  of 
exchange,  as  they  now  seek  to  do  in  this  suit,  they 
would,  before  they  paid  the  money,  have  been 
entitled  to  get  the  bills  of  exchange  themselves 
back.  But  if  when  they  filed  a  bill  on  the  4th  Aug., 
they  had  not  then  paia  the  money,  and  the  bill  had 
been  filed  to  set  the  bills  of  excmuige  delivered  up 
to  them,  aa  naving  been  accented  under  a  misre- 
presentatum  of  fact,  it  is  settled  by  the  case  of 
Tkisdemamn  y.  Ooldtchmidi^  that  they  would  not 
have  been  entitled  to  have  the  bills  delivered  up. 
I  am  not  aUe  to  see  that  any  difference  between 
Thiedemawn  ▼.  CMdaekmidt  and  the  present  caae, 
ia  (MMued  faj  tiie  het  tbMt  here  the  money  was 


actually  i)aid  before  maturity,  and  on  a  rebate  of 
interest  on  the  bills,  instead  of  the  bills  remaining 
out.  Thi edema nn  v.  Croldschviidt  was  to  all  intents 
and  purposes  like  the  case  now  before  me.  The 
facts  were  these:  [His  Honour  stated  the  facts 
and  read  the  judgment  in  that  case.]  The  fall 
Court  of  Appeal  there  decided  that  the  plaintiff  had 
no  equity  to  have  the  bills  delivered  up.  Now 
if  in  that  case  there  was  iio  equity  to  have 
the  bills  delivered  up,  the  bills  must  have 
remained  out,  and  therefore  the  acceptor  was 
liable  upon  those  bills,  and  as  they  were  a  good 
firm  the  bills  were  undoubtedly  sure  to  be  honoured. 
The  decision  that  the  bills  were  not  to  be  delivered 
up,  is,  in  my  opinion,  a  decision  that  there  was  no 
equity  to  have  the  money  back,  or  restrain  the  whole 
rights  of  the  holder  of  tne  bill  against  the  acceptor 
under  such  circumstances.  In  the  case  of  Bobm' 
80ti  V.  Reynolds  precisely  the  same  question  arose: 
where  a  bill  of  exchange  had  been  accepted  on  the 
faith  of  a  bill  of  lading,  presented  by  the  bond  fide 
holder  who  had  not  been  guilty  of  any  improper 
conduct  whatever,  and  who,  when  he  presentisd  the 
bill  of  exchange  for  acceptance,  believed  the  bill  of 
lading  to  be  genuine ;  was  the  holder  of  the  bill  of 
exchange  precluded  from  recovering  under  that 
bill  ?  I  think  the  observations  of  Lord  Denman 
there,  are  very  applicable  to  the  present  case. 
Shutc,  the  man  who  has  probably  committed  the 
fraud,  was  the  correspondent  of  the  Liverpool  firm. 
He  told  them  by  the  letter  of  the  23rd  May  that 
he  was  going  to  send  the  251  bales  of  cotton  by 
the  William  Cwmmiyi^s ;  and  it  appears  that  the 
usual  course  of  dealing  with  the  Liverpool  firm 
was,  that  whenever  they  accepted  these  bills  drawn 
by  Shute  they  uniformly  had  the  bill  of  lading, 
lliere  was  no  instance  of  Messrs.  Beach  and  do. 
having  accepted  a  bill  of  exchange  without  the  bill 
of  lamng.  Therefore,  when  Shute  in  America, 
writing  on  the  25th  May  from  New  Orleans  to 
Messrs.  Beach  and  Co.  says,  "  I  am  going  to  con« 
sign  to  you  251  bales  of  cotton  by  the  WUUam 
Civmmiii^s,**  that  necessarily  led  the  mind  of  Beach 
and  Co.  to  this,  that  accompanying  the  acceptance 
which  will  represent  the  cotton  there  will  be  a  bill 
of  lading.  Then  if  they  expected  that  there  would 
be  a  bill  of  lading  coming  from  their  own  corre- 
spondent Shute,  what  could  they  understand 
from  the  memorandum  from  the  Union  Bank, 
"The  Union  Bank  of  London  hold  bills  of 
lading  and  policy  for  251  bales  of  cotton  P" 
So  far  from  the  Union  Bank  misleading  Beach  and 
Co.,  I  am  of  opinion  that  Beach  and  Co.  could 
only  have  understood  the  memorandum  in  one 
way,  "  Shute  has  transmitted  a  bill  of  lading;  we 
have  that  bill  of  lading.*'  The  meaning  of  that 
was,  "  You  accept  the  bill ;  if  you  want  to  see  the 
bill  of  lading  we  will  forward  it  for  your  inspec- 
tion ;  if  you  do  not  want  to  see  it,  you  need  not,  we 
tell  you  we  have  it.  If  you  accept  the  bill  it  will 
be  handed  to  you  when  tne  bill  arrives  at  maturity, 
and  when  you  are  called  on  to  pay  it."  Therefore, 
I  think  to  say  that  there  was  any  misleading  by 
the  Union  Bank  ia  attemptinjp;  to  carry  the  case 
i&T  beyond  anything  that  the  fitcts  warrant.  As  to 
the  general  law  of  misrepresentation,  the  rales  of 
this  court  are  settled  that  when  a  representation  in 
a  matter  of  business  is  made  by  one  xnan  to 
another,  calculated  to  induce  him  to  adant  his  con- 
duct to  it,  it  is  perfectly  \m\M*«^ttil'^^^E^«t  yjc^ 
former  makes  the  i^pTeaentafc\oii,ViiamTk%\\»\«'^ 
untrue,  or  wliet^ier  t©  taakea  \t  >aiS\afcTai%Vt^»>» 


8 


MABITIME  LAW  CASES. 


Q.B.] 


Ex  parte  Fskousom  akb  Hutcuinsom. 


[Q-B. 


true,  if,  in  fact,  it  was  untrue.    Because  every  man 
making  a  representation  and  inducing  another  to 
act  on  the  faith  of  that  representation  must  make  it 
good  if  he  takes  upon  himsolf  to  represent  that 
which  he  does  not  know  to  be  true,  and  he  is 
equally  bound  as  if  he  made  it  knowing  it  to  be 
untrue.    Therefore,  if  the  court  was  warranted  in 
any  way  in  treating  this  memorandum  as  a  repre- 
sentation that  the  document  was  genuine    or  a 
Soarantee,  the  consequence  would  be  plain ;  Messrs. 
>each  and  Go.  must  nave  been  indemnified  by  the 
Union  Bank  of  London,  and  the  money  received 
by  the  bank  must  have  been  returned,  as  having 
been  obtained  upon  a  representation  which  turns 
out  to  be  untrue.    But  after  what  I  have  said,  it  is 
unnecessary  for  me  to  go  into  this  doctrine.  K  there 
be  a  distinction  betewen  this  case  and  the  cases 
of   Thiedemann  v.  Goldschmidt,  and  Rohlnsoyi  v. 
Beynolda,  I  confess  this  case  appears  to  me  rather 
more  unfavourable  to  Messrs.  Beach  and  Co.    In 
Thdedema/rm  v.  Chldschmidt  the   money  had  not 
been  paid,  but  in  the  present  case  Messrs.  Beach  and 
Co.  elected  to  pay  the  money.    The  money  is  taken, 
and  it  is  much  on  the  same  principle  as  the  cases 
which  were  cited,  where  a  bank  havmg  presented  to 
them  a  forged  cheque,  of  course  can  reject  it ;  but 
if  it  be  presented,  it  is  their  duty  to  know  the  sig- 
nature of  their  own  customers,  and  if  they  pay  the 
money  they   cannot   get    it  back  a^ain.     Here 
Messrs.  B^h  and  Co.  trusted  to  theur  own  corre- 
spondent Shute  that  he  would  not  transmit  any- 
tning  but  a  ^nuine  bill  of  lading.    I  agree  with 
the  observation  made  by  Mr.  Jackson,  that  the 
e|(][uitieB  between  these  parties  are  equcJ,  the  par- 
ties are  equall]^  innocent  in  the  transaction.    Thev 
have  all  been  imposed  upon ;  but  there  is  this  dif- 
ference, that  one  of  them  oy  tiie  course  of  the  trans- 
action has  been  in  possession  of  the  money ;  and  I 
am  at  a  loss  to  see  any  ground  upon  which  I  can 
be  justified  in  making  a  decree  that  that  money 
should   be   restored.      I    quite   agree  with  Mr. 
Pollock's  argument,  that  the  case  really  depends 
on  Bobmson  v.  Reynolds  and  Tkiedemanvn  v.  Chid- 
BcknUdi,    I  can  see  no  distinction  between  a  bill 
filed  to  have  the  acceptance  delivered  up  before  it 
is  arrived  at  maturitv,  and  a  bill  filed  to  have  the 
money    restored    after    the    bill  has  arrived  at 
maturity,  or  has  been  treated  as  havingrarrived  at 
maturity,  and  the  amount  of  it  paid,     u  pon  these 
grounds  I  am  of  opinion  that  the  bill  fails,  and 
must  be  dismissed. 

Solicitors:    Chester   and    Urquhart;    Lyiie  and 
HolvMm, 


OOU&T  or   QUSEVS 

Beportod  \xj  T.  W.  Sauvdsbs,  and  J.  Smorxt,  Eaqra., 
BMrristers4it*lAw. 


Satwrda/yy  Jan.  28,  1871. 
E»  paaie  Fsbouson  and  Hutchinson. 

Merchant  Shvopmg  Ads  18H  1862  (17  ^  18  Vict 
c.  1U4,  <md  it  ^  26  Vict.  c.  63)— OoKwwm  between 
two  "  ships  " — Loss  of  life — Fatlu/re  of  person  in 
cha/rge  to  render  assistance — Jwrisdiction  of  justices 
---susfending  certificaies. 

A  eoUision  homing  occwrred  off  the  Yorkshire  coast 
between  a  steamship  and  a  fishing  coble,  whereby 
the  loiter  sank  and  three  men  on  board  were 
drowned,  a  coroner's  inquest  was  held,  to  which 
the  Board  of  Tirade  sent  a  derk,  who  took  notes  of 
the  emdence,  and  returned  iheni  to  the  Board. 


Acting  thereon,  the  Board  of  Trade  ordered  an 

investigaiion  into  the  circumstances  of  tlie  collision 

by  two  justices,  who  accordingly  sat.  as  a  court  of 

inquiry,  summoned  tJie  m>aster  and  m^ite  of  the 

sieamskip,  and  other  witnesses,  and  heard  a  marge 

pr^errea  against  the  master  and  mate  on  behalf 

of  the  Board  of  Trade,  wider  25  ^  26  Vict.  c.  63 

s.  33,  which  etmcts  thai  "  in  every  case  of  coUision 

between  two*  ships,^  .  .  .  the  person  in  charge  of  ea/:h 

ship  shaU  render  to  the  other  ship.  Iter  master,  crew, 

and  passenqers  (if  any)  such  assistonce  as  may 

be  practicable  ana  necessary  to  save  them  from 

danger,  and  if  he  fail  so  to  do  his  certificoie  may 

be  cancelled  or  suspended.** 

The  coble  was  a  vessel  of  ten  tons  burden,  twenty-fovr 

feet  in  length,  decked  forward  only.     She  had  two 

movahle  masts,  and  a  lug  sail  for  eaxih ;  was 

accustomed  to  go  twenty  myites  ovU  to  sea,  and  to 

remain  out  twelve  hours  at  a  time.     She  usually 

sailed,  but  was  sometimes  propelled  by  oars  when 

occasion  required. 

The  court  of  inquiry  having  heard  evidence,  found 

that  the  nuister  and  male  of  the  steamship  did  not 

render  assistance  to  save  the  crew  of  the  coble,  and 

made  an  order  suspending  their  certificaies.     On 

a  motion  for  a  certiorari  to  bnng  up  this  order  for 

the  purpose  of  quashino  it : 

Held,  that  the  justices  nod  jurisdiction,  and  their 

proceedings    were    regular  under   the    Merchant 

Shipping  Act  1854,  and  the  Amendment  Act  1862 

(17  ^  18  Vict.  c.  104,  ss.  241,  242,  432,  433; 

25  ^  26  Vict.  c.  63,  ss.  23,  33)  and  thai  the  coble, 

being  substantially  a  seagoing  vessel,  was  a  ship 

within  the  te^'ms  of  those  statutes. 

Motion  for  a  rule  calling  on  two  justices  of  the 

borough  of  Sunderland  to  show  cause  why  a  writ 

of  certiorari  should  not  issue  to  brins  up,  for  the 

purpose  of  quashing  it,  an  order  made  by  a  court 

of  inquiry,  imder  the  Merchant   Shipping    Act 

1854  and  the  Merchant  Shipping  Act  Amendment 

Act    1862,    suspending   the    certificate    of   John 

Ferguson,  the  master,  and  of  Lewis  Hutchinson, 

the  mate,  of  the  steamship  TJtames. 

It  appeared  from  affidavits  that,  on  the  21st 
Sept.  18/0  the  Thames  was  proceeding  on  a  voyage 
from  Sunderland  to  Cherbourg  under  steam,  and 
was  about  three  and  a  half  miles  ofi*  Saltbum,  when 
about  half-past  two  o'clock  a.m.  she  came  into 
collision  with  a  fishing  coble,  named  the  BcucheL 
In  consequence  of  the  collision  the  lt<u'1iel  sank 
directly,  and  three  men  on  board  of  her  were 
drowned. 

The  mate  of  the  TJuimes  was  keeping  his 
watch  when  this  happened,  and  the  master  came 
on  deck  immediately  afi^erwards.  They  made  no 
efibrt  to  save  the  crew  of  the  coble,  but  continued 
their  course.  No  damage  whatever  was  dene  to 
the  Thames,  nor  to  anyone  on  board  of  her. 

The  Baehel  was  a  vessel  of  the  kind  used  for  the 
herring  fishery  along  the  northern  coast  of  Eng- 
land, and  locally  termed  a  coble.  She  was  24fb. 
in  length,  of  ten  tons  burden,  was  decked  over 
about  eight  feet  of  her  length,  drew  about  ISin.  of 
water,  and  had  a  fiat  bottom  aft,  so  that  she  might 
be  easily  drawn  up  on  the  beach.  She  had  two 
movable  masts  fitting  into  holes  in  the  forethwart 
and  stem  sheets,  anoa  bowsprit,  and  was  fhmished 
with  a  lug  sail  for  each  mast,  and  a  jib.  She  had 
also  a  larije  rodder,  extending  below  her  keel, 
and  fbur  oars.  The  rudder  coiUd  be  readily 
shipped  or  unshipped,  and  required  to  be  un- 
shipped whenever  tne  vessel  was  In  shallow  wat^. 
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The  ooTB  were  commonlj  used  in  propelling  her  to 
or  from  the  shore  and  during  the  time  ube  itiu, 
engaged  in  shoutiug  her  axAs,  in  calm  weather  or 
light  airs,  or  on  some  part  of  her  course.  She 
was  accustomed  to  go  out  to  sea  for  a  diatunce  of 
twenty  miles  from  the  harbour  t^  the  £ahing 
ground,  and  stayed  out  sometimes  twelve  hours  at 
a  time.  Her  crew  consiated  of  three  men  and  a 
boy. 

A  oorooeHs  inqsest  having  been  held  on  the 
bodj  of  one  of  the  men  who  were  drowned,  the 
depositionB  of  Ferguson  and  Hutchinson  and  of 
Other  witnesses  were  taken.  The  jury  found  a 
Terdict  of  "  manslaughter  "  aeoinst  Hutchinson, 
who  was  aflerwards  arroignea  on  the  coroner's 
inqnisition  at  the  York  Assizes,  and  scquittcd. 

A  clerk,  sent  down  by  the  Board  of  Trade  to 
attend  the  inquest,  took  notes  of  the  evidence,  and 
forwarded  them  to  the  Board  of  Trade.  The  board 
thereupon  directed  a  formal  investigation  concern- 
ing the  mmune  down  of  the  fishing  vessel  and 
lou  of  life  to  be  neld  before  two  justices.  ('0 


(a)  17  ft  18  Vlot.  o.  IM  (The  Msrohant  Shipping  Aot 
18H)  1.  241,  maiAa  tbmt,  "  It  tbe.Bowd  of  Ttode  or  an; 
load  nMdne  boud  hu  rauon  to  belisve  tlut  an;  nia«tar 
ot  mate  ia,  bom  incomMteno;  or  nuKiondDot,  nnfit  to 
iW«j-li»Hp  fall  dntiei,  tha  Board  of  Trade  m&y  either  inati- 
tuts  on  inrntigatioi]  or  ma;  direct  the  local  tDKrine  board 
at  or  BMreat  to  tha  pkce  at  whinh  it  may  be  ooUTeaient 
for  tli»  partiM  and  witneaaea  to  attimd,  to  inatitDta 
Uia  nme,  and  thareapon  anoh  penona  aa  the  Board  of 
Ttadn  mar  appoint  for  the  p[trT>OM,  or  aa  the  oaae  mar 

Iw.    ftL.  1^I_>_ 1 \ 1    -1.-11     —it\.    AU- .--1. -«   1 


ba,  Oa  Vumi  marine  board  a) 


irith  the  auietanoa  ol 


■aeh  maoiabata,  of  a  ooinpeteut  legal  aaBiatant  to  be 
■^pointad  bj  the  Board  of  Trade,  oondnot  tlie  iuTeetiga- 
tKW,  and  tBmj  sommoiia  the  maater  oc  mate  to  appear, 


t  the  inTeatigatiDa, 
a  t«p«ti  npco  the  otue  to  the  Board  of  l>ade  i  and  in 
caaaa  when  than  ia  no  looal  marine  board  before  whioh 
Qm  parties  aod  witnOMea  can  oonvenientl;  attend,  or 
where  anah  looal  marine  board  i*  nnwilUni;  to  inatitnte 
•atlfatian,  the  Board  of    Trade  ma;  direct  the 


M  to  be  inatitated  before  two  jnstioa 


ma|riBti>te, 


niliai 


luta  thereof  reported, 

_._   .  ..  Hune  powoTB  in   and   with  whinh 

fermal  iBTMtigatiaaa  fnto  wraoka  and  caaualtios  are 
daautod  to  be  eondnoted,  aud  the  reanlta  thereof  repoitiid, 
nader  the  proTiaiona  oontained  in  the  aiglitli  part  uf  thia 
Act,  save  only  that,  if  the  Board  ot  Tlade  so  directs  the 
pmoau  brin^tiB  tM  charge  of  inoomMteniiy  or  miaeon- 
anot  to  tha  noliM  of  tha  Board  of  Trade  ahall  be  deemed 


ja  foDowiiig,  that  U  to  aajr,  whenerer  an;  ship  ia  lost, 

afaandonad,  or  materia]];  damaged  on  or  nsor  tha  ooaata 
of  the  United  Kingidom;  whenever  an;  ahip  oanaea  loas 
or  mateiial  damage  to  an;  other  ahip  on  or  near  aocb 
coaata;  whaMVer  b;  teaaon  of  an;  oaanalt;  happouins 
to  or  on  boofd  at  aa;  ship  on  or  near  anoh  ooasta  lois  <» 
lib  OMiua  ...  it  ahall  be  lawful  for  the  inapeeting 
oSeer  of  tha  eoaat  cnard  ...  or  for  an;  other  person 
appointadfortfaepupoaab;  the  Board  of  Ttade  tomake 
ioqidn  miiiiilliii  iiiiili  Ims,  abandonment,  damage,  tit 
ttmatitj."  8wik.48B:  "Tf  if  appnantnannh  nfflnnrnTpiimnn 
as  alocaMid,  nitW'  vpon  oi  without  anj  anoh  preliminai;; 
inqaiiy  aa  afiaiaall.  tkct  a  fonnM  invaatlgation  la 
reqnime  or  Mpadtaat,  or  the  Booed  of  "Aada  ao  diieota, 

i._i.« ^loM^t '—^ •-'- '■^ 


ha  dWOI  Molrlo  H 
■ad  waAGotm  . 
■adtqrOa  mm, 


■ad  ahall  tortkat  pnrpoae,  ao  far  aa 

— -Hig   of   ^iMm,  oompelling  the 

wd  tlu  lagnlalaQD  of  the  pn- 


Such  investigation  was  accordingly  held  by  two 

jubticcH,  assisted  by  two  nautical  assessors.  The 
master  and  mate  of  the  Thmaea  and  other  witDessea 
were  Hummonod  before  the  court  thus  conetitnted. 
The  proceedings  at  the  inquiry  took  the  form  of  a 
uhsrgo  preferred  on  behalf  of  the  Board  of  Trade 
aguiiistthc  master  and  mate,  of  having  been  guilty 
of  &  breach  of  the  provisions  of  the  3lird  section  of 
the  Merchant  Sf^hipping  Act  1862.(6) 

Objections  were  raised  by  the  attorney  acting 
for  Ferguson  and  Hutchinson  that  the  court  had 
no  jurisdiction,  and  that  the  proceedings  were 
irregiifar;  Imt  the  court  decided  that  the  inauirj 
should  go  on.  The  defendants  relied  on  the  above 
objections,  and  declined  to  make  any  other  defence. 
WitneRses  were  cxaminnl,  and  finely  the  justices 
gave  judgment  as  follows ;—"  The  court  is  of 
opinion  that,  although  the  master  could  not,  and 
the  mate  might  not  have  seen  the  collision,  both 
master  and  mate  hod  almost  immediate  evidence 
that  a  collision  had  taken  place,  and  that  men  were 
in  the  water.  It  also  finds  on  the  evidence  that 
neither  tlie  mate  before  the  maater  came  on  dock, 
nor  the  master  afterwards,  did  render  such  assist- 
ance as  was  necessary  and  practicable  to  save  the 
lives  ot  the  men  from  the  danger  caused  by  the 
collision,  which  could  have  been  done  without  any 
danger  to  their  own  ship  and  crew.  The  court 
therefore  orders  their  resptective  certificates  to  bo, 
and  they  are  hereby,  suspended  for  the  period  of 
three  calendar  months  from  this  date,  Deo.  22nd, 
18-0.- (!) 


„_, -hesome  woreapro- 

cocding  relating  to  on  ofienae  or  canae  of  oomplaint  npon 
whioh  the;  .  .  .  have  i>ower  to  male  a  aommar;  conTio- 
tion  or  order,  or  aa  ocar  thereto  oa  eironmetanoes 
permit ;  and  it  ahalt  be  the  Jut;  of  anoh  offloer  or  paraon 
aa  aforesaid  to  unperintend  the  mana^ment  of  tha  oaae, 
and  to  render  sncQ  aasiatanoe  to  the  aoid  jnetioea  ■  .  .  aa 
in  in  hin  power ;  and  npon  the  conotnsion  of  the  oaie  tlia 
naid  jnsticoa  .  ,  ,  Hholl  aond  a  report  to  the  Board  ot 
Traile,  containing  ■  fu])  etalement  of  the  oose  and  of 
their  .  ,  .  opinion  thereon,  aocompanied  b;  snoh  report 
of  or  tiitnuta  from  the  evidence,  and  ancb  obaarrationa 
(if  an?)  M  the;  .  .  ,  ma;  think  fit."  Saot.  134  gifea  the 
Board  of  Trade  a  power  to  appoint  nautical  oaBeaaora. 

{h)  35  A  26  Vict.  c.  Si,  a.  33 :  "  In  eter;  oaae  ot  collision 
betwoi'n  two  Bhipo,  it  tihall  be  the  dnt;  of  the  paraon  in 
charge  of  each  ship,  if  ami  no  far  oa  he  can  do  bo  withont 
danger  to  hia  own  Khip  and  crew,  to  render  to  the  other 
ehip.  ker  maater.  orew,  and  paaaengera  (if  an;!  loeh 
aiieiistance  aamay  be  prajttioable,  and  oamaybe  neoeaaar; 
in  order  to  aare  thi>ni  tram  an;  danger  oaoaed  b;  the 
collision ;  in  onae  ho  foila  so  to  do,  and  no  reaaonabla 
canBe  tor  auoli  fuiiuro  in  ahown,  the  colliaion  ahall,  in 
the  abwnoe  of  prmif  tu  the  oontraiTi  be  doomnl  to  have 
been  caneod  b;  hia  wrooetnl  aat.  neglect,  or  detaalt ;  and 
HQi^h  failure  ahall  also,  if  proved  npon  an;  inveatigation 
bnld  under  the  third  or  the  eighth  part  of  the  prinoipal 
Aot,  be  deemed  to  be  an  act  ot  miaoondnct  or  a  defaiilt 
tor  wbich  hia  certificate  (it  an;)  ma;  be  cancelled  or  eoa- 

(c)  bV  the  Merchant  Sliippin);  Act  IBM,  e.  242,  "  The 
Board  of  Trade  miy  Bu«pond  or  oanoul  the  oertiflcato 
(whether  ot  competeno;  or  Berrioe)  ot  on; maater  or  mate 
in  the  following  coaes  (that  ia  to  aa;},  (I,)  If  upon  any 
iDVeatigation  made  in  pnrBoance  of  "  aoot.  Sil,  "  he  ia 
reported  to  be  incompetent  or  to  have  been  guilt;  ot  an; 
groaa  act  of  miacondnct,  dmnkenneaa,  or  t;Tann;  i  (8.) 
If  npon  any  inreatiitation  aondncted  nnder  the  pioiiaiona 
contained  in  the  eighth  port  of  thia  Aot  ....  it  is 
roported  that  the  loia  or  abandonment  of  or  asripua 
damage  to  an;  ship  or  loaa  ot  lite  hoa  been  oanaed  b;  hia 
wnmgtnl  aot  or  defanlt.  ....  And  aver;  maater  oi 
mate  whoae  oertifioate  is  oanoelled  oi  anapandad  shall 
deliver  it  to  tha  Board  of  Trade  or  a«  it  directs^  V^^IT 
default  shall  tor  eaeh  oKesm  in 
fif^ponndsi  and Um Boaod d 


MARTTIME  t,AW  0A8B8. 


Q.B.] 


S»  parte  FiBGUBOx  Aim  HuTCRnuov. 


WB. 


Whsrenpon  the  certificate  of  service  of  Fer^aon 
and  the  oertifioate  of  competency  of  Hutchinson 
having  h««n  demanded  by,  were  Bnhseqnentl; 
dalivOTed  up  to,  the  juBtices,  but  under  protest, 
without  admitting  juriBdiction,(a) 

Gaim/ord  Bruce,  in  support  of  the  motion. — It 
is  clear  that  the  proceedings  were  under  sect.  241 
of  th«  Uerdiant  Shipping  Act  1854.  But  oe  there 
is  a  local  marine  board  at  Sunderland,  that  board 
WBB  the  |iroper  tribunal,  and  therefore  the  juHtices 
had  not  jnnadiction.  On  the  facts  proved  before 
the  justaoes,  it  was  evident  that  no  offenge  had 
been  oomtnitted  for  which  the  certiScatee  could  be 
Buapended  or  cancelled  under  itect.  24S  of  the  Act 
of  18&4;  there  wae  not  any  "gross  act  of  nuB- 
oonduct"  on  the  part  of  the  master  or  mate. 
[Blackburn,  J. — But  wae  there  not  "  loee  of  life 
....  caused  by  his  wrongful  act  or  de&ult" 
within  the  terms  of  sub-sect.  2  P  Those  words 
are  oomiirehensive.]  But  the  enactment,  for  a 
breach  of  which  the  justices  proceeded  to  suspend 
the  certifloates,  was  the  Amendment  Act  1862, 
B.  38,  which  provides,  that  in  cases  of  coUision 
between  two  snips,  one  ship  shall  assist  the  other. 
The  collision  in  this  case,  however,  was  not  be- 
tween two  ships,  but  between  one  ship  and  a 
flshiiw  boat.  [Blackbubn,  J.— Then  we  mnst 
consider  whether  a  coble  is  a  ship,  although  I 
should  have  thought  that  the  duty  to  save  life 
ooght  to  have  been  made  the  same  in  all  cases.] 
Tha  definition  of  the  word  "  ship  "  is  to  bo  found 
in  the  interpretation  clause  of  the  Act  of  1854 ; 
"  every  description  of  vessel  used  in  navigation, 
not  propelled  by  oars."  In  Evera/rd  v.  Kendal 
(32  L.  T.  Bep.  N.  S.  408  ;  L.  Rep.  5  0.  P.  428).  a 
dumb-bargBi  being  a  vessel  propelled  by  oars 
only,  was  ndd  not  to  be  within  the  County  Courts 
Admiralty  Joriadiction  Acts  (31  &  32  Vict.  o.  71 ; 
32  &  33  Vict.  0.  51).  The  Matvina  (6  L.  T.  Rep. 
X.  S,  3S9;  Lush.  Ad.  Bep.  4fi3),  was  a  case  of 
damage  done  by  a  ship  to  a  barge,  within  the 
body  of  a  county.    But  sect.  7  of  the  Admiralty 


qnent  tin*  grant  to  kny  penon  whose  oertifloate  has  been 
oanoell^d  a  new  ontiBoate  of  the  B>me,  or  of  any  lower 
grade."  Br  the  Merohant  Shipping  Act  Amendmaitt  Act 
1862,  wot.  38,  it  is  eiwotadt)uE  "...  (1.)  The  power  af 
oaciMlliiig  or  iiupendliiK  the  oertifloate  of  B  master  or  mala 
hj  ths  34Biid  Motioii  of  the  prinoipal  Aot  oonterred  on  the 
WMrd  of  Trade  shall  .  ,  .  Vest  in  and  be  «ieroiied  b;  the 
Looal  **«.Tin»  Board,  roagittniteB  ....  or  other  ooiui  or 
tribanal  bj  whioh  Uie  cam  is  investiRated  or  tried,  and 
shall  not  in  fntore  vMt  or  be  eieruieed  b;  ths  Board  of 

Trade (3.)  Eren    snoh    board,  oourt, 

■    ■    •\,*t  Sie  oonclni' 


□  of  the  o 


e  with  T 


MMIMBdinK  oenifiaates,  aod  shall  in  all  oases  send  a  foil 
repoit  apon  the  ease,  with  the  evidenoe  to  the  Boaid  of 
Trade,  and  shall  also,  if  the;  determine  to  oanoel  or  iuh- 
pend  an;  certifloate.  forwnrd  such  oertiflcate  to  the 
Board  a  Trade,  with  their  report.  (1.)  It  shall  be 
lawtnlfoT  the  Bimrd  of  Trade,  if  ue;  think  the  justioe  of 
the  oaae  reonire  it,  to  re-isine  and  retam  an;  oertiAoate 
whioh  h>a  bean  oanoelled  or  suspended,  or  shorten  the 
time  for  whiah  it  is  snspended,  or  grant  a  new  Dertifioate 
of  the  same,  or  any  lower  grade,  in  pLM«  of  any  oartJAoate 


('>.)Beot.24:  "  Brer;  master  or  mate  ....  whose  oer- 
tifloate  is  or  is  to  b«  suspended  or  oanoelled  in  punuooe 
of  tUs  Aot  shall,  npon  demand  of  the  board,  oonrtf  or 
tribmal  by  whioh  UiB  oase  is  Inreatinted  or  tried,  dehvee 
his  oertdfloate  to  them,  or  if  it  is  not  demanded  by  snah 
board,  ooort^  or  trilninal,  shalL  npon  demand,  deliver  it 
to  ths  Board  of  Trade,  or  as  it  direote,  and  In  debnlt 
shall  fee  eaA  oBsnot  Inonr  a  penalty  not  wooeding  flHgr 


Oourt  Act  1861  declares  eiprcssly  that  the  High 
Oourt  of  Admiralty  shnll  nave  jurisdiction  over 
any  cause  of  dam^e  done  by  any  ship.  The 
JSaboa  (H  L.  T.  Rep.  N.  S.  338;  1  Lush.  149) 
decided  that  "  ship  means  a  vessel  "  not  pro- 
peiled  by  oars."  The  coble  was  adapted  for  the 
use  of  oars,  and  they  were  ordinarily  used  in  some 
part  of  her  trip.  A  probable  reason  why  andi 
a  vessel  is  decked  over  the  forepart  only  is,  that  if 
the  decic  were  carried  further  art,  it  wonid  prevent 
the  men  sitting  on  the  thwarts  to  row.  An  cnai 
boat  of  this  kind  is  not  a  ship  in  ordinu7  bn- 
gui^.  [Blackburn,  J. — The  Aryo  was  "  propped 
By  oars,"  yet  was  always  called  a  ship.  LnsH,  J.— 
Suppose  this  coble  had  been  propelled  by  means 
of  steam  and  a  screw,  she  would  then  have  been 
strictly  within  the  definition  given  in  the  inteipre- 
tation  clause.  Buckburs,  J. — And  sect.  19  is 
worthy  of  notice ;  it  enacts  that  eveir  British  ship 
must  "be  registered,  eicept  .  ..."  (2)  Ships  not 
exceeding  fifteen  tons  bnrden,  employed  solely  in 
navigation  on  the  rivers  or  coasts  of  the  Umted 
Kingdom,"  Ac.,  thereby  clearly  implying  that  a 
vessel  under  fifteen  tons,  not  employeid  solely 
in  navigation  on  the  rivers  or  coasts,  would  M 
a  ship.]  Next,  the  master,  who  was  asleep  in  his 
berth  at  the  time  of  the  collision,  was  not  the 
"  person  in  charge  of  the  ship  "  within  sect.  33. 
[BLACKBUBir,  J.—Ii  be  weT«  not  in  &nlt  at  tiw 
moment  of  collision,  yet,  coming  on  deck  after- 
wards, was  in  fault  in  not  picking  up  the  drowned 
men,  he  would  be  within  the  terms  of  the  section.] 
The  duty  is  cast  upon  the  person  in  charge  at  the 
time  of  the  oollision. 

Cave  showed  cause  in  the  first  instance,  and  wai 
rec[ueBted  by  the  court  to  address  them  on  two 
points  only,  viz. ; — 1.  Whether  or  no  the  two  jns* 
tices  were  empowered  finally  to  decide  to  eospend 
the  certificates,  or  whether  their  doty  was  not 
confined  to  making  a  report  to  the  Board  of  Trade, 
who  would  have  power  if  the  iudgraent  were  too 
harsh  to  make  it  less  so  P  2.  Whether  sect.  33  is 
not  limited  to  collision  between  two  ships,  and 
whether  a  coble  like  the  one  in  question  ie  a  ship  t 
and,  further,  whether  it  was  not  a  ship  whidi 
drowned  the  men,  no  matter  whether  they  were  on 
hoarder  notP — Confining  the  argument  to  those 
points,  it  is  to  be  observed  in  the  first  place  that 
the  power  of  cancelling  the  certificates  was  given 
to  the  Board  of  Trade  by  the  Act  of  1854v  s.  242, 
after  an  investigation  had  been  ordered,  and  held 
under  eect,  241,  and  the  results  reported.  But  by 
sect.  23  of  the  Amendment  Act  1862,  the  power  of 

__ TOsmaUin- 

.     . .  local  tribunal  by  whitdi 

itigated.    And  an  express  power  of 
cancelling  or  snspcnding  certiAcatee  for  on  offence 
under  Beet.  33  is  given  by  that  section.     Secondly, 
necessary  that  the  justices  should  determine 


their  decision  was  right.  For  a  vessel  to  be  within 
the  words  of  the  interpretation  clause  ^aect.  2],  of  t^ 
Act  of  1854,  oars  must  be  the  prinoipal  means  of 
propuleion,  and  not  merely  secondiuy  means  or 
annliaty  to  bmIs.  In  part  3  of  the  same  AtA, 
B.109,  flub-seota.  1  and  2,  the  Legislature  treats  fishing 
vesBeU  aa  "  ships  "  within  the  meaning  of  the  Act. 
Then  tJte  Amandment  Aot  1862,  s.  25,  enacta  that 
certain  regnlatdona  oonoeming  li^ts,  Aa.,  ooa- 
taimd  in  table  0  in  tbe  schedule,  shall  oome  into 
operation.  Turning  to  that  table,  a  dUrase  is  found 


MABITDfE  LAW  OASES. 


11 


Q.B.] 


Ex  parte  Febgusov  avd  Hutchinson. 


[Q-B. 


(art.  9),  providing  that  '*  open  fishing  boats  and 
other  open  boats  shall  not  be  rcipiired  to  carry 
such  lights  provided  for  other  vessels/*  &c.  And 
sect.  27  enacts  that  "  all  owners  and  masters  shall 
be  bound  to  take  notice  of  all  such  regiilationH ; 
....  and  in  case  of  wilful  default  the  master  or 
owner  of  the  ship  .  .  .  ."  shall  be  deemed  to  be 
guilty  of  a  misdemeanor.  So  there  fishing 
vessels  and  boats  are  apparently  included  under 
the  term  "  ship."  Now  unless  the  master  of  a 
fishing  vessel  or  boat  is  master  of  a  '*  ship,"  he  is 
not  bound  to  carry  a  light.  [Lush,  J. — Sect.  29 
assists  that  view.]  Moreover,  bv  sect.  30,  sur- 
veyors appointed  by  the  Board  of  Trade  have  power 
to  inspect  any  "  ships  "  for  the  purpose  of  seeing 
that  such  ships  are  properly  provided  with  lights. 
It  would  be  strange  if  they  were  not  at  liberty  to 
inspect  fishing  vessels  and  boats.  The  conclusion 
to  be  drawn  from  the  wordine  of  these  sections  is, 
that  the  Legislature  intendea  that  fishing  vessels 
and  boats  should  be  included  in  the  word  "  ship.*' 
IS  so,  the  justices  who  were  assisted  by  nautical 
assessors,  and  who  heard  the  testimony  of  many 
witnesses,  have  come  to  the  right  conclusion. 

Ahbs  appeared  for  the  justices. 

GaiiMtford  Brttce,  in  reply,  referred  to 
Tlie  Sea  Fiiherios  Aot  19&  (31  A  32  Vict.  o.  45).  a.  5. 

Blackburn,  J. — I  think  we  must  discharge  this 
rule,  on  the  ground  that  the  justices  seem  to 
have  had  jurisdiction,  and  that  all  they  did  was 
perfectly  right.  The  original  Merchant  Shipping 
Act  of  1854  provided,  by  its  third  pait,  for  a 
variety  of  matters,  and,  amongst  other  things, 
it  was  enacted  that  where  there  was  an  offence 
eharsed  against  a  master,  &c.,  the  Board  of  Trade 
should  investigate;  and  then  sect.  242  enacted  that 
"  the  Board  of  Trade  may  suspend  or  cancel  the 
certificate  (whether  of  competency  or  service)  of 
any  master  or  mate  in  the  following  cases,  that  is 
to  say,  (1)  If  upon  any  investigation  the  master  is  re- 
ported ....  to  have  been  guilty  of  any  gross  act 
of  misoondoct ;  ....  (2)  If,  upon  any  investi^tion 
conducted  under  the  provisions  contained  m  the 
eighth  part  of  the  Act,  '  it  is  reported  that  the  loss 
or  abandonment  of,  or  serious  damage  to,  any  ship, 
or  loss  of  life  has  been  caused  by  his  wrongful  act 
or  de£aalt ; '  then  (5)  If,  upon  any  investigation 
made  by  any  court  or  tribunal  authorised  .... 
to  make  inquiry  into  charges  of  incompetency  or 
miscondnot  on  the  part  of  masters  or  mates  of 
ships,  or  as  to  shipwrecks  or  other  casualties 
afiectinff  ships,  a  report  is  made  by  such  court  or 
tribanal  to  the  effect  that  he  has  been  guilty  ai 
any  gross  act  of  misconduct,  drunkenness,  or 
tynumy,  or  that  the  loss  or  abandonment  of,  or 
perious  damage  to,  any  ship  or  loss  of  life  has  been 
caused  by  his  wrongful  act  or  default .  .  .  ."  Now, 
in  all  those  cases  the  Board  of  Trade  is  to 
cancel  the  certificate,  not  only  if  the  in- 
quiries are  made  when  a  charge  has  been  pre- 
ferred against  the  man,  but  al«)  when  a  report 
has  been  made  to  the  board  in  proceedings 
nnder  the  eighth  part  of  the  Act.  Turning 
to  that  division  of  the  Act,  we  find  sect.  4^ 
prorides  inUr  aUa  that:  "Whenever,  by  rea- 
son of  any  oaanaltj  happening  to,  or  on  board  of 
any  ship  on  or  near  the  ooasts  of  the  United  King- 
dom, low  of  lifewisned,  ....  it  shall  be  lawful  for 
the  inspecting  officer  of  the  coast  guard,  or  the 
principal  officer  of  onatoms  residing  at  or  near  the 
^aoa  when  enoh  ....  oasnalty  occurred,  ...  or 
lor  anj  otber  pflvwm  ^pointea  for  thepmpose  by  I 


the  Board  of  Trade,  to  make  inquiry  respecting 
such  ....  casualty."  Then  by  sect.  433 :  "  if  it  ap- 
pears to  such  officer  or  person  as  aforesaid,  that  a 
formal  investigation  is  requisite  or  expedient,  or 
if  the  Board  of  Trade  so  directs,  he  is  to  apply  to 
two  justices  to  hear  the  case."  They  are  merely  to 
hold  an  investigation  as  here,  and  report  to  the 
Boai*d  of  Trade.  And  sect.  438  enacts  that ''  such 
justices  ....  ma;^  ....  require  anv  master 
or  mate  possessing  a  certificate  of  compe- 
tency or  service,  whose  conduct  is  called  in 
question  or  appears  to  them,  ....  likely  to 
be  called  in  question  in  the  course  of  such 
investigation"  (it  being  quite  sufficient  if  they 
bring  him  before  them,  and  the  matter  arises  in 
the  course  of  the  investigation)  "  to  deliver  such 
certificate  to  them  ....  and  they  ....  shall  hold 
the  certificate  so  delivered  until  the  conclusion  of 
the  investigation,  and  shall  then  either  return  the 
same  to  such  master  or  mate,  or  if  their  report  is 
such  as  to  enable  the  Board  of  Trade  to  cancel  or 
suspend  sucli  certificate  under  the  powers  given 
to  such  board  by  the  third  part  of  tnis  Act,  shall 
forward  the  same  to  the  Board  of  Trade  to  be  dealt 
with  as  such  board  thinks  fit."  Under  the  Act  of 
1854,  therefore,  the  Board  of  Trade  had  power  to 
cancel  if  the  report  on  the  investigation  was  such 
as  to  enable  them  to  do  so.  But  under  Part  eight 
the  justices  liad  not  power  in  themselves  to  cancel 
the  certificates,  but  only  to  forward  them  to  the 
Board  of  Trade,  who  had  power  to  cancel  them. 
Then,  by  the  Merchant  Shipping  Act  Amendment 
Act  1862  (25  &  26  Vict.  c.  63),  it  is  provided 
(sect.  23,  sub-sect.  1),  that  "  the  power  of  cancelling 
or  suspending  the  certificate  of  a  master  or 
mate  oy  the  242iid  section  of  the  principal 
Act  conferred  on  the  Board  of  Trade  shall .  .  .  vest 
in  and  be  exercised  by  the  local  marine  board, 
magistrates,  naval  court,  admiralty  court,  or 
other  court  or  tribunal  by  which  the  case  is  inves- 
tigated or  tried,  and  shall  not  in  future  vest  in  or  be 
exerciwid  by  the  Board  of  Trade;"  so  that  the 
power  given  to  the  Board  of  Trade  to  cancel, 
which  was  the  only  power  which  enabled  them  to 
do  80,  is  there  taken  away,  wliich  was  clearly  no 
oversight,  for  the  Legislature,  remembering  that 
the  certificate  would  be  sent  up  to  the  Board  of 
Trade,  provided  expressly  by  the  4th  sub-section 
of  sect.  23  that  *'  it  shall  be  lawful  for  the  Board  of 
Trade,  if  they  think  the  justice  of  the  case  requires 
it,  to  reissue  and  return  any  certificate  which  has 
been  cancelled  or  suspended,  or  shorten  the  time 
for  which  it  is  suspended,  or  grant  a  new  certi- 
ficate of  the  same  or  any  lower  grade  in  place  of 
any  certificate  which  has  been  cancelled  or  sus- 
pended," thereby  giving  full  and  complete  power 
to  review  and  reverse  any  sentence  that  might  seem 
to  the  board  too  harsh  or  severe.  Now,  applying 
the  above  provision  to  the  facts  of  the  present 
case,  it  seems  that  this  steamship  did  oome  into 
contact  with  the  coble  (which,  I  think,  is  a  ship 
within  the  meaning  of  the  Act),  and  in  consequence 
of  the  collision  there  was  loss  of  life  to  the  crew  of 
the  coble,  and  therefore  the  calamity  was  a  case  of 
a  "  ship  occasioning  loss  to  another,"  and  also  a 
"casualty  occasionmg  loss  of  life."  It  was  a 
casusklty  to  both  vessels,  although  there  was  a  loss 
of  life  in  the  fishing  boat  exclusively.  Clearly 
it  was  a  case  to  be  investigated  under  the 
eighth  part  of  the  Merchant  Shipping  Act  1854, 
and  it  was  properly  aeni  to  t?io  -^Uca^  ^^^"^^ 
the  power  of  suBpend^mg  oir  gsao^XSoxvi^  c«i^A&s»kft^ 
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is  expressly  declared  to  Test  in  the  magistrates. 
It  therefore  vested  in,  and  was  correctly  exercised 
by  them.    Then  there  is  a  question  arising  upon 
the  terms  of  the  33rd  section  of  the  Merchant 
Shipping  Act  Amendment  Act  1862,  which  are 
these:    [Beads  it.]    What  then  the  justices  have 
found  and  said  in  effect,  is  this :    "  The  fishing 
vessel    was    a    ship.     *  There    was     a    collision 
between  the  two  snips.    The  two  men,  master, 
and  mate  of  the  steamer,  were  in  fault  in  not 
saving  life."     Whether  the  justices  were  right 
on  the  &cts  is  not  a  question  for  us.    If  they  came 
to  too  harsh  a  conclusion  the  Board  of  Trade  can 
review  and  mitif^ate  their  sentence.      But  it  is 
arffued  that  the  fishing  vessel  cannot  be  called 
a  Bmp,     She  is  24ft.  long,  is  only  partly  decked, 
has  two  masts,  which  may  be  struck,  and  sails. 
It  is  shown  that  she  is  fitted  for  and  propelled 
by  oars,  but  that  the  oars  are  only  used  m  calms, 
or  on  occasions  of  difficulty  arising  from  adverse 
winds  or  in  tending  the  nets.  Yet,  notwithstanding 
all  that,  it  is  said,  she  is  not  a  ship.    Let  us  next 
consider  the  argument  on  the  interpretation  clause 
of  the  Act  of  1854,  s.  2,  the  material  part  of  which 
runs  thus :  *'  Ship  shall  include  every  description 
of  vessel  used  in  navigation  not  propelled  by  oars." 
Now  these  words  have  been  regarded  as  if  they 
exclusively  applied  to  such  and  such  things.    But 
we  must  take  it  that  if  a  ship  is  shown  to  be  a  ship, 
she  shall  be  deemed  to  be  a  ship  within  the  Act 
whatever  her  character  may  be.     MoRt  of  these 
small  vessels  often  go  far  out  to  wrecks,  and  it  would 
be  monstrous  to  say  they  are  not  themselves  ships 
BO  as  to  be  within  the  protection  of  the  Merchant 
Shipping  Act.     As  to  the  oars,  it  must  be  remem- 
bered that  vessels  such  as  those  which  came  over 
in  the  Armada  with  a  thousand  men  on  board,  were 
"propelled  by  oars  "  worked  by  hundreds  of  slaves. 
X  et  could  it  be  said  they  were  not  ships  P    My 
own  definition  would  be  this,  viz.,  "  Every  vessel 
that  substantially  goes  to  sea  is  a  ship."    I  do  not 
mean  to  say  that  eveiy  little  boat  that  goes  a  mile 
or  two  outside  a  harbour  is  a  ship,  but  if  it  carries 
on  the  business  of  going  to  sea,  then  I  deem  it  to 
be  a  ship,  although  it  may  be  propelled  by  oars 
like  the  vessel  in  question.     The  Act  would  take 
in  the  case  of  river  steamers  if  the  abHence  of  oars 
were  the  test  of  a  *  ship  ;*  yet  they  never  go  to  sea. 
But  I  repeat,  whenever  the  vessel  is  substantially 
a  seagoing  vessel,  whether  it  be  decked  or  not 
decked,  it  would  be  a  ship,  and  as  such  would  be 
brought  within  the  Act,  if  mine  is  the  right  defini- 
tion.   No  one  can  doubt  that  this  coble  was  a  ship, 
although  of  only  ten  tons,  and  twenty-four  feet 
long,  when  it  was  accustomed  to  go  from  twenty 
to  thirty  miles  out  to  sea  almost  entirely  by  sails, 
and  to  stay  out  many  hours.     I  shoula  tnink  it 
impossible  to  say  that  the  justices  were  wronf^  in 
coming  to  the  conclusion  that  this  was  a  seagoing 
vessel,  and  consequently  a  ship,  without  reference 
to  the  interpretation  clauses.    Then,  as  there  was 
a  collision  between  two  ships,  and  default  in  the 
master  of  one  in  not  saving  the  crew  of  the  other, 
there  is  an  offence  within  the  terms  of  the  Act. 
The  other  conclusion — that  if  the  ship  run  down 
was  a  fishing-boat,  the  master  of  the  other  vessel 
would  be  firee  from  blame  or  liability — ^would  be 
simply  monstrous.    So  that  point  also  foils. 

Mellob,  J. — I  am  of  the  same  opinion.    For  the 

purpose  of  deciding  this  case  it  was  necessary  to 

go  throuffh  a  multitude  of  references  which  require 

oanjBodmJble  attentioiL    But  it  would  be  a  work  of 


supererogation  to  go  through  them  seriatim,  be- 
cause my  brother  BlaclNbum  has  not  only  shown 
very  clearly  how  the  matter  stands,  but  he  has  put 
a  reasonable  construction  on  them  in  which  I  agree. 
In  the  conclusion  he  has  arrived  at  with  regfud  to 
the  word  "  ship  "  I  entirely  concur.  It  was  not, 
so  to  speak,  the  place  of  the  Act  of  Parliament  to 
limit  tne  definition  of  that  word,  and  I  also  think 
the  rule  must  be  discharged. 

Lush,  J. — I  am  of  the  same  opinion,  and  have 
nothing  to  add  to  what  my  brother  Blackburn  hu 
said.  JBule  discharged. 

Attorneys :  for  applicants,  John  Scott ;  for  Board 
of  Trade,  Solicitor  to  Customs. 


VVITEB  STATES  BISTSZCT  COXTBT. 

Reported  by  Bobbbt  D.  Bxkbdict,  Prootor  in  Admiimlty. 


EASTERN  DISTRICT  OF  NEW  YORK 
The  Steamship  Westphalia. 

Collision  in  a  fog — Steamship  and  brig — Speed— 

Fog  horn. 

WJiere  a  steamship,  hound  to  tlie  westwardt  in  (he 
English  Channel,  tohen  off  the  Casketts,  and  ten 
miles  therefrom,  was  running  ai  a  speed  of  eight 
or  nine  kywts  an  hour  in  a  dense  fog  : 

Held,  that  tlie  rate  of  speed  was  unlawful, 

A  steamer  in  a  dense  fog  is  hound  to  go  as  slow  as  U 
is  possihle  for  her  to  go  and  maintain  steerage 
wa/y. 

In  tlie  locality  mentioned  the  omission  of  a  soAUng 
vessel  in  a  dense  fog  to  sound  her  fog  horn  untu 
she  heard  tlie  whistle  of  a  steamier  quite  near,  foas 
great  tieglect  on  lier  part.  The  horn  should  he 
continually  sounded  from  the  nwrnerUfog  sets  in. 

Benedict,  J. — This  action  is  brought  to  recover 
of  the  steamship  Westphalia  for  the  damages  oc- 
casioned by  the  sinking  of  the  Norwegian  brig 
Prods,  in  a  oollision  which  occurred  between  these 
two  vessels  in  the  day  time  on  the  9th  July  last, 
ofi*  the  Casketts  in  the  English  ChanneL  The 
brig  was  sailing  N.  by  E.,  close-hauled,  with  a  very 
light  breeze — just  enough  to  move  her  througn 
the  water.  The  Westphalia  was  steering  to  west- 
ward, bound  from  Havre  to  New  York.  The  sea 
was  calm.  The  evidence  on  the  part  of  the  steam- 
ship shows  that  at  half-past  twelve  o'clock,  when 
the  watch  changed  and  the  second  officer  took  his 
station  on  the  bridge,  the  weather  showed  sig^  of 
fo^,  which  by  one  o*clock  shut  in  so  thick  that 
objects  could  not  be  seen  at  any  considerable 
distance.  The  look-out  and  wheel  were  then 
doubled,  the  passengers,  of  which  some  one  hun- 
dred were  on  deck,  directed  to  keep  quiet,  and 
orders  given  to  whistle  every  fifteen  seconds.  At 
one  o'clock  p.m.  the  captain,  having  first  slowed 
the  speed  of  the  steamer,  went  on  the  bridge  and 
there  remained.  No  vessel  was  seen  or  heard  by 
those  on  the  steamship  until  a  few  minutes  after 
2  p.m.,  when  the  look-outs  reported  a  vessel  riffht 
ahead,  which  proved  to  be  tne  ,brig  Prods,  then 
from  150  to  160  feet  distant,  presenting  her  star- 
board side  to  the  steamship  and  moving  very 
slowly.  The  engine  of  the  steamship  was  at  once 
stopped  and  reversed  and  the  wheel  hove  hard 
apoit,  but  ^e  vessels  were  in  contact  before  the 
steamship  could  be  stopi)ed,  or  her  course  mate- 
rially changed.  The  brig  was  stmdk  by  hor 
forerigging  and  sank  almost  immediatoly.  For 
I  tonatdy,  however,  all  her  crew  were  saved,  being 
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picked  np  in  the  water  by  the  boats  of  the  steamer, 
borne  eleven  witnesses  from  the  steuiiior  have 
been  examined,  who  substantially  concur  as  to 
the  facts  above  stated,  and  all  say  that  no  fog- 
horn was  heard,  nor  was  any  notice  given  by 
the  brig  until  she  was  seen  riffht  under  the 
steamer  s  bows  and  outcries  were  heard  from  her 
crew.  On  the  part  of  the  briff  it  is  shown  that 
she  was  closehauled,  going  wout  lialf  a  milo 
an  hour  with  all  her  sails  set ;  that  she  had  a  man 
at  the  liX)koat  and  a  man  at  the  wheel;  that  the 
mate  and  captain  were  in  the  cabin  engaged  in 
working  out  the  ship's  position  until  nearly  2  p.m., 
when  they  came  on  deck,  and  sliortly  after  the 
steamer's  whistle  was  heard ;  whereupon  the  mate 
at  once  blew  the  fog-horn,  answering  the  blasts  of 
the  steamer's  whisUe^  and  also  blowing  between 
the  whistles,  until  the  steamship  came  out  of  the 
fog  close  upon  them  and  almost  immediately  ran 
them  down.  The  faults  charged  against  the  steam- 
ship are  that  she  was  running  at  too  high  speed  in 
sucn  a  fog  and  that  she  ported  her  helm  mstoml 
of  starboarding  when  the  brig  was  seen.  On  the  part 
of  the  claimants  it  is  contended  that  the  steamer 
was  running  at  a  proper  speed,  with  all  possible 
caation;  that  the  orig  was  seen  at  the  earliest 
possible  moment  and  Sll  efforts  made  to  avoid  her, 
out  it  was  then  impossible ;  and  that  the  sole  cause 
of  the  collision  was  the  omission  of  those  on  the 
brig  to  notify  *".he  steamer  of  their  presence  by 
blowing  a  fog-horn.  Upon  the  proofs,  I  consider 
it  clear  that  the  steamship  was  not  in  fault  for 
portinjg  when  she  did  inntead  of  starboarding,  but 
that  she  was  in  fault  for  running  at  a  speed  of  nine 
or  ten  knots  an  hour  in  a  dense  fog.  There  is 
some  evidence  tending  to  show  that  the  speed  of 
the  steamer  before  she  was  slowed  by  the  captain 
was  Uiirteen  miles  an  hour  over  the  ground,  but 
that  she  had  a  tide  with  her  running  some  three 
knots,  mining  her  speed  through  the  water  ten 
knots,  which  was  reduced  three  knots  when  she 
was  slowed ;  and  in  this  way  it  is  claimed  that  her 
speed  through  the  water  was  only  seven  knots. 
The  more  reliable  evidence  is,  however,  to  the 
effect  that  she  was  running  from  eight  to  ten 
knots  an  hour  through  the  water  when  the  brig 
was  seen.  The  log  showed  the  speed  through  the 
water,  and  the  man  who  hove  it  says  she  was 
running  ten  knots.  The  captain  says  at  that  time, 
'*  she  was  running  about  eight  to  nine  miles,  I 
believe,"  and  I  notice  that  the  log-book  which 
would  show  the  marking  of  the  log,  although 
called  for,  is  not  produced,  nor  is  the  engineer 
called  as  a  witness,  nor  is  his  absence  accounted 
for.  Such  a  rate  of  speed  in  such  a  fog  is  unlaw- 
ful. Indeed,  a  speed  of  seven  knots  could  nut  be 
justified.  I  have  not  overlooked  the  testimony 
which  has  been  introduced  to  show  that  this 
steamer  which  was  sailing  to  the  west,  the 
tide,  as  she  claims,  running  with  her  three  niiieM 
an  hour,  at  a  distance  ot  ten  miles  or  more 
off  the  Casketts,  in  the  English  Channel,  and 
which  stopped  for  half-an-hour  to  pick  up  the  crew 
of  the  bng,  was  compelled,  in  order  to  keep  her 
course,  to  maintain  a  speed  of  seven  or  eight  knots 
under  all  circomstances,  owing,  as  it  is  said,  to  the 
strong  currents  of  the  locality;  but  this  testimony 
has  failed  to  cxmvince  me  tfaiat  such  is  tlie  fact.  I 
know  tiiat  the  steamer  would  answer  her  helm 
more  qnioklj  when  going  at  eight  or  ton  knots  than 
at  nXf  bnfe  she  oooEl  not  stop  so  quickly,  and  in 
sndie  deoM  iog  wbBwati  hoani  to  bo  going aa  alow 


us  it  was  possible  for  her  to  go  consistent  with  steer- 
age-way, in  order  to  enable  her  to  stop  in  proper 
time.  This,  I  am  satisfied  she  was  not  doing,  and 
for  the  omission  I  hold  her  in  fault.  There  re- 
mains to  consider  the  fault  charged  upon  the  brig, 
that  she  omitted  to  blow  her  fog-horn.  It  cannot 
be  doubted  upon  the  evidence  that  no  horn  was 
heard  by  those  upon  the  steamer.  The  precautions 
taken  on  the  steamer  indicate  a  state  of  watchful- 
ness and  render  it  difficult  to  understand  how  a 
hoiTi  could  fail  to  liave  been  hoai*d,  if  blown,  while, 
on  the  other  hand,  to  hold  that  a  horn  was  not 
blown  is  to  disregard  the  positive  evidence  of  six 
different  witnesses  from  the  brig,  who  testify  afiir- 
inativcly  to  the  fact  that  their  horn  was  blown. 
Moreover,  the  brig  had  a  man  on  the  lookout  and 
a  man  at  the  wheel..  She  was  in  a  dangerous 
locality,  envelopoil  in  a  dense  fog,  and  under  such 
circumstances  it  seems  hardly  possible  that  a 
steamer's  whistle  would  not  have  attracted  their 
attention,  if  it  di<l  not  even  occasion  alarm.  The 
mjisttT  and  mate  were  also  on  deck  part  of  the  time 
of  the  fog,  and  all  say  that  the  whistle  did  attract 
their  attention,  and  that  it  was  at  once  replied  to 
by  the  horn.  To  omit  that  signal  would  be  to 
greatly  increase  their  peril,  and  no  reason  can  be 
assigned  for  such  an  omission.  It  secerns  impos- 
sible, therefore,  upon  the  evidence,  to  hold  that 
the  horn  was  not  blown  when  the  whistle 
was  heard.  But  it  is  admitted  that  the  horn 
was  not  blown  until  the  whistle  wjis  heard,  which 
was  some  time  after  the  fog  set  in  and  when 
the  steamer  was  quiU'  'ear.  The  evidence  for  the 
brig,  that  the  whistle  was  heard  from  three  to  five 
times,  only  shows  tliis.  The  evidence  of  the  num- 
ber of  times  the  horn  was  blown  tends  to  show  the 
same  thing.  According  to  the  account  given  by  the 
libelliuits  themselves,  flierefore,  the  steamship  was 
running  within  hearing  distance  of  the  bng  for 
some  minutes  before  the  horn  was  blown,  the  fog 
being  then  very  thick.  To  omit  sounding  the  horn 
until  they  heard  something,  when  in  such  a  fog 
and  in  that  locality,  was  great  neglect.  The  horn 
should  have  been  continually  sounded  from  the 
moment  the  fog  set  in.  It  is  true  that  when  the 
horn  was  sounded  it  was  not  heard  on  the  steamer, 
owing,  it  may  perhaps  be,  to  some  passing  current 
of  air  which  carried  the  sound  away ;  but  it  cannot 
be  inferred  from  that  circumstance  that  if  blown 
when  the  steamer  first  came  within  hearing  dis- 
tjmce  it  would  not  then  have  been  heard.  The  pre- 
sumption must  be  that  it  would  have  been  heard  at 
that  time.  My  conclusion  therefore  is,  that  this  is 
a  case  of  fault  in  both  the  colliding  vessels — the 
fault  in  the  steamer  being  that  of  running  at  too 
high  spewed  in  a  thick  fog ;  on  the  part  of  the  brig, 
that  of  omitting  to  blow  the  horn  from  the  time 
the  fog  set  in,  instead  of  from  the  time  of  hearing 
the  steamer's  whistle  at  no  very  great  distance. 
I  cannot  dismiss  the  case  without  remarking,  in 
addition,  that  if  the  not  very  unreasonable  sup- 

Eosition  bo  made  that  the  witnesses  for  the 
rig,  in  their  zeal  for  their  own  vessel  and  their 
own  case,  have  been  led  to  over-estimate  and 
over-state  the  time  which  elapsed  between  hear- 
ing the  whistle  and  the  collision,  the  fiiilure 
of  those  on  the  steamer  to  hear  the  horn  would 
be  explained.  Under  such  an  hypothesis  the 
case  would  show  the  master  and  mate  remaining 
in  the  cabin  while  the  vessel  waain  v^\t\vv:^^Q%^asA. 
coming  out  at  the  laat  luotnunX.  ot\;j  \ft  ^^^^ 
steamer  upon  tihem.    Tbe  Vioth  "VAown.  «fc  VJmX  Vmxa 
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wonld  Datnrally  be  unnoticed  on  the  steamer  in 
the  excitement  attendant  upon  the  discovery  of  the 
brig  dose  under  their  bows.  But  this  hypothesis 
would  impute  to  the  lookout  and  man  at  the  wheel 
of  the  bng,  who  were  both  on  deck  &om  the  com- 
mencement of  the  foe,  such  an  extraordinary 
neglect  of  duty — such  disregard  of  their  own  per- 
sonal safety  even — and  be  so  greatly  opposed  to 
the  whole  tenor  of  the  evidence  given  for  the  brig, 
that  I  hesitate  to  adopt  it  as  the  explanation  of  the 
case,  but  rest  my  decision  upon  the  other  grounds 
above  stated.  This  being  a  case  of  mutual  fault, 
the  damages  will  of  course  be  apportioned.  Let 
decrees  be  entered  accordingly,  and  a  reference 
ordered  to  ascertain  the  amount  due  to  the  libel- 
lants. 

8UFBBXS    OOU&T    OF   XISSOVBI. 

Collated  by  F.  O.  Cbuvp.  Esq.,  Burrister-at-Law. 


March  Temi,  1870. 

Thx  Phibnix  Insurance  Company  (apps.)  v.  Copeun 

(resp.) 
The  Benton  (ss.) 

MafHne  insurance — Abandonment —  When  justifiable 
— Expense  of  repairs — Partial  or  t^t(d  loss — Ship 
sircmded. 

On  Nov,  3,  1865,  a  steamiship,  when  proceeding 
down  the  Missouri,  was  driven  by  a  violent 
wind  upon  a  large  sna^  with  such  violence 
thai  the  snag  went  through  lier  into  her  huU, 
making  a  large  hole,  from  which  she  soon  fiMed 
with  water.  She  was  run  upon  a  bar  ana  at- 
tempts made  to  raise  her,  but  without  success.  She 
was  twisted  and  in  danger  of  breakina  in  two. 
On  the  2lst  the  plaintiff,  c^ynsidering  ike  ship  a 
total  loss,  ga/ve  notice  of  ahandonment.  The  de- 
fenydants,  on  the  27th,  raised  her ;  she  was  repaired 
and  tendered  to  tlie  plaintiff  on  the  9th  May,  1866. 
Tlie  actual  repairs  cost  17 64dol8.  76c. ;  the  expense 
of  raising  her  was  \2,\^f^dols.  82c.  When  ten- 
dered to  the  plaintiff  she  was  worth  12,000<io^. ; 
her  valuation  in  the  policy  was  45,000(2o2«  ; 

Held,  thai  the  plaintiff  was  entitled  to  recover  for  a 
total  loss. 

W/ten  it  appears  that  by  proper  exertions  a  stranded 
vessel  nM/ght  ha/oe  been  got  off  and  been  fully 
repaired  al  a  moderate  cost,  the  abandonment  \s 
void  and  a  partial  loss  only  can  be  recovered ;  and 
to  warrant  the  recovery  of  a  total  loss  it  m^ust  be 
proved  that  the  delivery  of  tJie  vessel  from  the  peril 
was,  upon  reasonable  grounds,  judged  to  be  im- 
practicable. 

Tne  right  to  abandon  must  be  detei*mined  by  the 
judgment  of  experts,  applied  to  the  condition  of  the 
vessel  al  the  time  of  cu)andonment. 

The  ouniers  of  a  vessel  are  not  bound  to  receive  her 
from  the  underwriters  if  tliere  is  any  inaierial 
deficiency  in  the  repairs.  She  must  be  as  good  as 
she  was  before,  and  be  returned  within  a  reason- 
able  time. 

If  fhe  wnderwriter  takes  possession  of  the  ship, 
cdthouah  under  protest,  and  gets  her  off  and  re- 
pairs her,  it  is  an  acceptance  of  the  abandonment 
if  he  does  not  return  Iter  in  a  reasonable  time. 

This  was  an  appeal. 
Wagner,  J. — This  was  an  action  brought  upon  a 

g>licy  of  insurance  against  the  underwriters  in 
vour  of  the  plaintiffs,  by  which  the  steamboat 
Benton  was  insured  for  5000dols.  for  one  year,  com- 
mmimng  on  the  26th  March  1865.    The  poiiGy  ia 


in  the  usual  form  of  marine  insurance.  The 
evidence  in  the  case  tends  to  show  that  on  the 
morning  of  the  3rd  Nov.  1866,  while  the  Benton 
was  descending  the  Missouri  river,  a  number  of 
miles  above  Omaha,  she  was  driven  by  a  heavy 
wind  upon  a  large  snag  with  such  violence  that  the 
snag  went  through  her  into  her  hull,  making  a 
large  hole,  from  which  she  soon  filled  with 
water,  and  that  she  was  run  upon  a  bar  as  far  as 
possible.  That  her  officers  immediately  erected 
pumps  and  bulkheads,  and  commenced  pump- 
mg  and  used  their  best  efforts  to  raise  her, 
aim  that  they  worked  for  several  days  without 
success.  That  all  the  time  the  water  was  washing 
out  from  under  midships  and  her  bow,  that  her 
bow  was  settling  down.  She  was  in  a  bad  condi- 
tion, bein^  twisted,  and  in  danger  of  breaking  in 
two.  While  in  this  condition  the  officers  con- 
cluded that  they  could  only  save  her  machinery, 
and  that  all  the  balance  would  be  a  total  loss. 
These  facts  they  tel^^phed  to  the  plaintiff,  at  St. 
Louis,  and  received  instructions  from  him,  and 
they  say  from  the  defendant  also,  to  proceed  to 
wreck  her  as  the  only  means  of  saving  anything. 
The  weather  at  that  time  was  cold,  and  the  river 
about  closing  with  ice ;  that  on  the  2l8t  Nov.  the 
defendant  took  possession  of  the  boat  or  wreck  for 
the  purpose  of  raisinfj^  or  repairing  her,  and  re- 
storing^ ner  to  the  plamtiff ;  that  on  that  day,  as 
plaintiff  considered  ner  a  total  loss,  he  made  a  for- 
mal written  abandonment  of  her  to  def^Hidants; 
that  on  the  27th  Nov.  defendant  succeeded  in 
raising  the  hull,  as  the  river  had  fidlen  ver^  much 
in  the  mean  time.  Defendant  started  with  her 
for  St.  Louis  on  the  20th  March  1866,  being  pre- 
vented from  going  earlier,  as  alleged,  on  account  of 
the  ice,  and  sne  arrived  at  that  port  on  tiie  12th 
April  thereafter.  She  was  then  put  upon  the 
docks  to  be  repaired,  and  on  the  9th  Mav  1866, 
she  was  tendered  to  the  plaintiff,  six  montns  after 
the  loss,  and  two  after  the  expiration  of  the  policy. 
The  actual  repairs  cost  17o4dols.  76o.,  and  the 
expense  of  raising  her  was  12132dols.  82c., 
and  she  was  worth  when  tendered  to  the 
plaintiff  12,000  dols.  only,  her  valuation  in  the 
policy  being  45,000.  There  was  further  evidence 
going  to  show  that  defendant  did  not  use  proper 
oiligence  in  making  the  repairs,  and  that  the  re- 
pairs could  all  have  been  done  that  were  done, 
within  four  days  after  the  boat  reached  St.  Louis. 
That  the  defendant  did  not  repair  the  ii^jniy 
done  by  the  sinking,  and  that  he  well  knew  this-' 
that,  in  fact,  it  would  have  cost  from  five  to  six 
thousand  dollars  additional  to  have  repaired  the 
boat  and  put  her  in  substantially  as  good  condition 
as  she  was  when  she  struck  the  snag,  and  that  she 
was  not  properly  repaired  or  tendered  within  a 
reasonable  time.  The  case  was  tried  before  the 
court,  and  upon  certain  declarations  of  law  the 
verdict  was  for  plaintiff.  Without  particularly, 
or  in  detail  noticing  the  instructions  g^ven 
for  the  respondent,  we  will  simply  state  the 
law  as  we  understand  it  in  reg^ard  to  the  ques- 
tion of  abandonment.  In  Norton  v.  The  Lex- 
ington Fire,  Life,  and  Marine  Insurance  Company, 
(16  lU.  235)  the  court,  after  a  very  free  discussion  of 
the  subject,  say  that  the  right  to  abandon  must  be 
determmed  by  the  judgment  of  experts,  ^pUed  to 
the  condition  of  the  vessel  at  the  time  of  abandon- 
ment ;«and  although  the  oost  of  saving  and  repabv 
ing  the  vessel  after  her  abandonment  may  bo  less 
tfaAii  60  pet  oenit.,  -^j^  if  a*,  the  time  the  flMte  i^ 
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parently  justified  an  abandonment,  it  will  bo  good. 
In  BuckmaH  v.  Merchants  LonisviU*'  Insurrancr 
Company  (5  Duer  3(>),  Diicr,  J.,  a  very  hi^^h  autho- 
rity on  the  law  of  insunuice,  declares  in  the 
opinion,  that,  '*  the  true  principle  upon  which  the 
whole  doctrine  of  abaiidonmout  may  be  said  to 
rest,  and  by  which  alone  itt*  application,  in  conveii;- 
ing  a  partial  into  a  to^Al  loss  can  be  justified,  is 
that  which  in  the  leatliug  case  of  Aiolt'i'mtn  v. 
TTfi///*  (2  M.  &  S.  2K0  is  stated  bj  Lord  Ellen- 
borough,  with  his  accustomed  brevity  mid  force. 
It  is.  that  an  abandonment  is  never  to  be  autho- 
rised, except  when,  at  the  time,  the  loss  was 
actually  total,  or  in  the  highest  degree  probable ; 
and  if  we  analyze  the  cases  that  have  settled  the 
law  that  now  prevails  in  England,  we  should  find 
that  it  is  this  principle  that  runs  through,  explains 
and  justifies  tnem  all.  To  select  an  example  from 
each  claes  of  cases :  When  the  vessel  insured  is 
captured,  there  is  an  actual  total  loss ;  but,  as  she 
may  be  recaptured  or  restored,  an  abandonment  if* 
necessary  to  warrant  its  recovery ;  a  title  must  \yo 
vested  in  the  insurers  to  give  them  the  l)enefit  of  the 
itufn  r*T»*^p**rnii4ii.  But  wlien  the  vessel  is  stranded, 
tnc  question  whether  the  loss  shall  be  deemed 
partial,  or  so  far  total  as  to  warrant  an  abandon- 
ment, will  depend  upon  the  nature  and  extent  of  the 
peril  in  whicn  the  vessel  is  involved,  and  the  pro- 
liable  difficulty,  hazard,  and  expense  of  attempt- 
ing to  deliver  and  repair  her.  When  it  appears 
that  by  proper  exertions  she  might  have  been 
gotten  off,  and  have  been  fully  repaired  nt  a 
moderate  cost,  the  abandonment  is  void,  and  a 
partial  loss  onlv  can  be  recovered ;  and  to  warrant 
the  recovery  of  a  total  loss,  it  must  be  proved  that 
the  delivery  of  the  vessel  from  the  peril  was,  upon 
reasonable  grounds,  judged  to  be  impracticable,  or 
not  to  be  efiected  unless  at  an  expense  that  would 
absorb  her  value.  In  other  words  it  must  be  pn)ved 
that  a  loss  actually  total  was  in  the  highest  degree 
probable :  (Fonimyie  v.  Phofiih  InHurcinre  Company, 
11  John.  295;  The  Sarah  Ann,  2  Sumn.  25.<) 
Judge  Story  distinctly  announces  the  rule,  that  in 
cose  of  stranding,  the  course  an  owner  uninsured, 
in  the  exercise  of  his  best  judgment,  would  have 
followed,  fbmishcs  the  correct  test  of  the  right  of  the 
aB8ur8dtoabandon:(2V(€  Sarah  Ann,  2  Sumu.,8/4/>.) 
Chancellor  Walworth  in  the  case  of  the  American 
Insurance  Company  v.  Otjden  (20  Wend.  302),  holds 
the  same  doctrine,  and  there  would  seem  to  be  no 
reason  why  the  same  test  might  not,  with  equal 
justioe,  be  applied  to  ever^  case  in  which  an 
absolute  right  to  abandon  is  not  established  by 
conclusive  proof  that  the  cost  of  repairs  would 
have  exceeded  the  value.  The  matter  resolves 
itself  into  a  question  of  &ct,  and  must  be  dett;r- 
mined  by  the  jury  upon  the  evidence  before  them. 
By  the  application  of  these  principles  we  cimnot 
say  that  tnere  was  sufficient  error  in  the  first  of  the 
inHtructions  ^ven  to  justify  a  reversal.  Although 
they  are  subject  to  some  verbal  criticism,  yet  they 
are  substantially  correct.  But  the  greatest  objec:- 
tion  is  made  to  the  instructions  given  by  the  court 
which  in  effect  declared,  that  if  the  defondant  on  or 
about  the  2l8t  Nov.  IS&v  took  iM)ssesKion  of  said 
boot  with  a  view  of  raising  and  repairing  her  and 
retained  her  till  the  9th  May  18(>(i,  before  offering  to 
return  her  to  the  plaintiff,  and  tha.  she  iK^vcr  was 
repaired  as  required  by  the  terms  of  the  policy, 
and  that  the  defendant  and  his  agents  knew  that 
■he  wa«  not  bo  rspaired,  and  that  it  would  have 
ncpdnd  » IviEV  aariitiflnai  Mam  cf  money  to  have  f 


boon  expended  upon  her,  to  have  put  her  in  such 
repair,  and  that  if  the  written  notice  of  abandon- 
ment given  by  plaintiff  was  served  on  the  do- 
t'endunt  on  the  '2'2nd  Nov,  1865,  then  the  plaintiff 
was  entitled  to  recover.  Another  instruction  in 
substance  told  the  jury  that  if  the  repairs  could 
have  been  reasonably  made  in  a  much  shorter 
time,  and  that  the  boat  wa.s  not  repaired  and  ten- 
dered in  a  reasoniible  time,  then  the  verdict  should 
be  for  the  plaintiff.  It  seemK  to  be  well  settled 
that  the  owners  of  a  vessel  are  not  bound  to  receive 
her  from  the  underwriters,  if  there  is  any  material 
defidency  in  the  repairs.  She  must  bo  made  as 
good  as  she  was  before.  Ah  to  the  return  of  the 
vessel  within  a  rejvsoniible  time,  the  cases  lay  down 
a  uniform  rule.  1  have  seen  but  one  authority  de- 
nying the  proposition,  and  that  is  an  acljudication 
of  an  inferior  court.  In  Norton  pt  aX.  v.  The  LeX' 
iinjUm  Fire,  Lift'  niul  ^tnrim'  Tntturance  Company, 
(^up.),  it  is  held,  that  if  after  an  abandonment,  the 
undfrrwriter  takes  jwsst^ssion  of  the  vessel  although 
he  does  it  under  protest,  and  gets  her  off  and  re- 
pairs her,  no  matter  at  how  small  or  great  a  cost, 
it  is  an  acceptance  of  the  abandonment,  if  he  does 
not  return  her  in  a  reasonable  time.  This  principle 
was  first  announced  in  Preh>  v.  Tlu'  Suffolk  lyisu- 
ranee  Compnny  (7  Peck.  254)  where  it  was  ex- 
plicitly adjudged  that  unless  the  repairs  are  made 
within  a  reasonable  time,  the  insurer  forfeits  his 
right  to  return  tho  vessel  and  he  must  be  con- 
sidered as  having  accepted  the  abandonment. 
In  this  last  ciise  the  reason  for  the  rule  is  thus 
stated  by  Parker,  C.  J . :  **  But  the  underwriter  has 
his  duties  as  well  as  his  rights ;  if  he  took  the 
vessel  into  his  possession  to  repair  her,  he  must  do 
it  lus  expeditiously  as  ix>ssible,  in  order  that  the 
voyage,  if  it  be  not  cDmpIcted,  may  not  be  destroyed. 
If  he  delay  the  repairs  beyond  a  reasonable  time,  he 
forfeits  liis  right  to  return  the  sliip,  and  must  be  con- 
sidered as  taking  her  to  himself  under  the  offer  to 
abandon.  This  principle  cannot  well  be  contested ; 
without  it,  the  underwriters  may  keep  the  assured 
entirely  uncert-ain  in  regard  to  his  rights  and  in- 
terests, and  put  his  property  in  jeopardy.  The 
right  of  the  msurer  to  take  into  his  custody  the 
vessel  of  the  assured  without  his  consent,  except 
under  the  abandonment,  cannot  exist  without  the 
con'elative  duty  to  keep  her  as  short  a  time  as 
possible  under  the  circumstances  in  which  she  may 
oe  placed."  The  same  principle  is  again  affirmed 
in  lieynolds  v.  Orean  Insurance  Company  (1  Met. 
160),  and  in  the  case  between  the  same  parties  in 
22  Pich.  101.  We  are  also  informed  by  the  counsel 
for  the  respondent  that  the  principle  has  recently 
been  examined  and  a])pTOvea  in  the  Supreme  Court 
of  the  United  States,  but  the  decision  lias  not  been 
published,  and  we  liave  not  yet  seen  it.  The  only 
cjiso  that  wo  have  seen  that  controverts  the  above 
authorities  is  the  Marine  Dork  and  Mniunl  Insur- 
nnc^  Compnny  v.  Gotxlman,  decided  in  the  Mobile 
Court  of  Chancery,  and  published  in  4  Am.  Law. 
Reg.  481 .  This  case  is  not  sufficient  to  overcome 
the  great  weight  of  authority  arrayed  against  it,  and 
its  reasoning  does  not  commend  itself  to  our  appro- 
bation. We  see  nothing  objectionable  in  the  a<*tion 
of  the  court  in  the  matter  of  giving  and  refusing 
instniction  on  behalf  of  the  appellant.  Our  con- 
clusion is  that  the  judgment  should  be  affirmed. 
The  other  judges  concur. 
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Aj>x.]      Tbb  Nuova  BAnABUNA.— John  Jatp  axd  Josepd  Eirbt  v.  Fkancuco  Dukaiitb.      [Adh. 


Ayrai9a>td25,  1871. 

Thb  Nuova  Bapfaelika. 

Joseph  Kirbt  (a 

BcKAJiTE  (rosp. 

Claim  ariiing  eml  of  the  use  or  hire  of  a  ihip — 

Broker'»  eommittlon — 32   ^  33  Viet.  r.  51,  «.  2, 

tuh-geet.  1 — Juritdiclion  of  County  Court. 
A  ekarier-paTty  made   belween  ivipttiiii   uiul  rfKir- 

lerert  emilaiyifd  (i.  rXauae  providina/or  payment  of 

fommuition  to  broker  for  negofiaiiii'j  titarter. 
Held,  that  th«  broker  could  not  tue  tit  rem  under 

32  ^  33  Viet.  c.  51,  t.  2,  tub-iecl.  1.  o»  kp  teat  not 

a  party  to  the  charier. 
Ten  was  an  appeal  from  a  decision  of  the  learned 
AsBeeaor  of  the  LiTerpool  Court  of  Fasaafre. 

On  the  3rd  Dec.  1870,  a.  cause  for  a  claim  alleged 
to  arise  out  of  an  agreement  made  in  r&ktion  to 
the  use  or  hire  of  a  ship,  namelv,  for  the  sum  of 
87E.  14«.  9d.,  for  commisBion  on  tne  effecting  by  a 
charter-party  of  the  ship  Niunia  Et^tu-Hnn  of  the 
appellanta  for  the  respondeat,  dated  the  Uth  Nov. 
1870,  was  instituted  in  the  Court  of  Passage  of  the 
borough  of  Liverpool  under  the  proiisioiiH  of  the 
Coun^  Courts  Admiralty  Jurisdirtion  Act  1868, 
and  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act  186!),  on  behalf  of  the  plaintiffs 
(now  appellants),  against  the  ship  Nuoph  ItnffaAiua 
and  tiie  master  and  owner  of  the  said  ship  the 
above-named  defendant  (now  respondent). 

On  the  7th  Dec.  the  defendant  served  the 
plointiffB  with  notice  of  a  motion  that  the  said 
oanse  might  bn  dismissed  on  the  ground  that 
the  claim  of  the  plaintiffs  was  not  a  cl^m 
arising  out  of  any  agreement  made  in  rela- 
tion bo  the  nse  or  hire  of  any  ship  within  the 
meaniug  of  the  County  Courts  Admiralty  Juris- 
diction Amendment  Act  1869,  and  that  the  said 
claim  waa  not  enforceable  by  proceedings  i'k  rem 
or  in  personam  or  otherwise  within  the  Admiralty 
jurisdiction  of  the  said  Court  of  Passage. 

The  learned  judge  dismissed  the  cause  on  the 
ground  that  under  the  32  &  38  Yict.  c.  51,  s.  2, 
Bub-sect.  1  (a),  the  court  bad  no  jurisdiction  over 
the  subject  matter  of  the  claim.  By  the  charter- 
party  made  between  Captain  Durante  (the  respon- 
deat) and  Messrs.  Shute  and  Hamilton,  the  char- 
terers, it  was  stipulated  thus  :  2^  per  cent,  com- 
mission is  due  on  the  eieention  of  this  charter- 
party  to  Japp  and  Kirb^,  Liverpool  (ship  lost  or 
not  lost),  by  whom  the  ship  is  to  be  reported  at  the 
Custom  House  on  her  arrival  at  Liverpool,  or  by 
their  agents,  if  at  any  other  port  of  discharge.  It 
was  for  this  amount  of  commission  that  the  plain- 
tiffs had  inHtituted  their  suit. 

Cliartea  Riigaell  for  the  appellants. — Tlie  question 
is  whether  the  plaintiffs'  claim  arises  out  of  the 
agreement  contained  in  the  charter-party.  It  was 
contended  by  the  other  side  in  the  court  below  that 
the  words  of  the  section  could  only  mean  that  the 
claim  must  be  one  between  the  shipowner  and  the 
charterers,  or  vice  vered,  and  could  not  extend  to  a 
collateral  claim  not  directly  arising  under  the 
agreement  itself.  But  even  if  this  were  so,  I 
Bhould  contend  that  this  claim  did  directly  arise 


fiven  to  the  Court  of  Admiralty  by  2*  Vict,  c  10, 
lit,  nevertheless,  it  is  reaaon^le  to  suppose 
that  the  L^islature,  by  32  &  33  Tict.  c.  51, 
intended  to  give  a  larger  power  than  existed 
under  that  statute.  Further,  having,  by  24  Vid. 
"   10,  given  a  remedy  by  process  I'li  rem  for  neces- 


S've  a  similar  remedy  in  a  contract  of  this  kind. 
ere  is  a  foreign  snip  in  the  port  of  Liverpool 
without  any  owners  in  this  country.  Before  it  can 
be  turned  to  any  account  in  the  earning  of  freight 
shipbrokers  must  be  employed.  Their  claim  to 
commission  arises,  ther^ore,  directly  out  of  the 
agreement  and  is  within  the  Act. 

OainKford  Brwe,  for  the  respondent. — First,  the 
right   to   commission   docs   not   arise    under    the 


(a)  This  Motion  giveg  the  Coontj  Conrt  p 
Hutr  aUa  "asT  olaim  ariaing  ont  ol-ajij  mp 
la  rtLUioM  to  a»  at  or  }^r»  otaaj  sUp." 


T  olaim  ariaiiig  ont  M'taj  agre— ont  nmia 


chart«r-party ;  secondly,  if  it  did,  it  is  still  nots 
clium  arising  out  of  an  ^reemcnt  relating  to  the 
hire  of  a  ship  within  the  meaning  of  the  Act.  (1) 
There  is  no  ^reement  contained  in  the  charter- 
party  made  b^  any  person  on  behalf  of  the  ship 
to  pay  commission  to  the  broker.  The  broker  is 
no  party  to  the  ^reement.  If  he  is  entitled  to 
commission  it  arises  out  of  a  distinct  agreement 
(2)  The  words  in  the  Act  must  bo  interpreted,  not 
in  all  their  latitude,  hut  must  hare  a  meaning 
attached  to  them  in  accordance  with  the  generd 
scope  of  the  Act.  In  the  case  of  the  Dmcie  (22 
L.  T.  Rep.  N.  S.  627 ;  L.  Hep.  3  Adm.  lai),  the 
claim  was  for  necessaries,  and  the  only  qaeeticm 
before  the  court  wfih  "  Li  it  a  claim  for  necessaries ?" 
and  the  conrt  said,  "No,"  The  court  put  a  limited 
meaning  on  the  words.  The  Legislature  muat  have 
intended  these  words  to  be  qualified  to  some  ex- 
tent when  it  is  considered  that  the  power  given 
by  the  Act  may  be  eiereised  in  rem.  It  is  unreason- 
able  to  sup|M)se  that  any  claim  having  any  relation, 
however  remote,  to  an  agreement  relating  to  the 
hire  of  a  ship,  is  a  claim  for  which  a  ship  may  he 
arrested.  [Sir  R.  PitiujMOiiE.^There  is  a  stipn- 
lation  for  the  commission  in  the  charter-party. 
Do  you  say  that  it  the  charterers  had  brought  the 
action,  they  would  have  had  no  hrnn  ttaiiiJi  ?]  Thai 
would  be  a  different  cane.  [Sir  R.  PiriLLiMOHK.— 
your  objoctioD  rather  goes  to  the  name  of  the  plain- 
tiffs. ItiBaclaimunderacharter-partywhichchArt«r- 
party  relates  to  tho  use  and  hire  of  the  ship.  Ton 
say  It  is  an  agreement  not  competent  to  the  partico- 
lar  party  to  put  in  force,]  I  should  say  that  it  is  an 
agreement  in  the  charter-party  which  could  not  be 
enforced  by  anybody.  An  agreement  to  pay  who- 
mission  is  not  sufRciently  connected  with  the  car* 
riage  of  goods  in  a  ship  to  come  within  the  claase 
of  the  Act  of  Parliament.  The  broker  may  have 
his  remedy  for  work  and  labonr.  [BtmiM. — The 
ship  piiys  commission  in  the  absence  of  a  con- 
tract to  the  contrary.]  The  claim  exists  inde- 
pendently of  the  charter-party.  It  is  the  nature  of 
the  claim  which  the  court  mustlook  at.  Brokerage 
has  no  relation  to  the  carriage  of  goods. 

Hiugell,  in  reply  cited 
Sobtrtnm  T.  Wait,  22  L.  J.  SOS,  Ex. 

Cnr.  adv.  vtdl. 

Aitril  25.  Sir  R.  Philldiorb. — This  is  an  appeal 
from  the  Conrt  of  Passage  at  Liverpool  under 
32  &  33  Vict.  c.  51.  The  learned  judge  of  that 
court,  without  assigning  any  reasons,  decided  that 
he  had  noJDrisdiction  to  entertain  the  case.  I  n- 
gret  that  I  have  not  the  bmeflt  of  kmnriug  tbt 
groondfl  on  which  be  proceeded.    The  pdnt  W  be 
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The  Industrie. 
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decided  is,  whether  the  present  plaintiffs,  who  are 
ship  brokers,  arc  entitled  to  sue  in  reni  in  the 
Admiralty  Court  for  their  commission  under  <  he 
following  circumstanc^H : — On  the  14th  Nov.  1870, 
a  charter-party  was  entered  into  between  the  cap- 
tain of  the  Kiiova  Baffaelhuit  nnd  certain  Liverpool 
merchants  and  charterers.  In  the  jienultimate 
clause  of  that  charter-party  it  is  stated  that 
"2^  por  cent,  commission  is  due  on  the  exe- 
cution of  this  charter-party  to  Japp  and  Kirby," 
the  present  plaintiffs  and  appellants.  It  is 
cont^ded  that  Japp  and  ICirby  may  sue 
for  this  commission  in  the  Court  of  Passage  by 
reason  of  the  following  words  in  32  &  33  Vict, 
c.  51,  8.  2.  Any  County  Court  with  admiralty 
jurisdiction  may  try  a  cause,  "as  to  any  olaim 
arising  out  of  any  agreement  made  in  relation  to 
the  use  or  hire  of  any  ship.**  I  have  not  now  to  con- 
sider whether  if  the  charterers  were  suing  for  the 
commission  in  (question  they  would  not  be  entitled 
to  do  so.  It  IS  very  possible  that  mider  the 
authority  of  Boleiisaii  v.  Walt  (22  L.  J.  Ex.  209), 
they  might  have  a  locus  standi  as  trustees  for  the 
broker  for  this  purpose.  I  am  inclined  to  think 
that  if  they  were  so  suing  on  the  charter-party 
the  daim  might  be  considered  as  arising  out 
of  the  use  or  hire  of  the  ship.  But  the 
appellant,  who  is  the  broker,  cannot  sue  upon 
tniB  instorument,  made  between  other  parties, 
whatever  use  he  might  make  of  it  as  evidence  in 
another  action  upon  an  implied  contract  for  his 
BerriceB.  As  the  jurisdiction  of  the  Court  of  Pas- 
sage most  in  this  case  be  founded  upon  a  claim 
growing  out  of  the  charter  part^,  a  claim  which  I 
nave  said  the  broker  cannot  maintain,  I  must,  for 
the  leasonB  which  I  have  stated,  and  those  only, 
dismiss  the  appeal,  with  costs. 

SoHcitora  for  the  appellants,  MaJcinson  and  Car- 
penier,  agents  for  Brethertati,  Son  and  Hannan, 
LiverpooL 

SohcitorB  for  the  respondents,  Chester  and 
Urquhart,  agents  for  Tyrer,  Smith,  and  Ketiion, 
LiverpooL 

Tuesda/y,  Jan.  17, 1871. 

Thb  Industrie. 

Damage — Where  no  colli sicn — Jwrisdi4sbion, 

Thie  court  hoe  jurisdiction  where  damage  has  been 

done  or  received  by  a  ship,  aUhough  there  may  not 

have  been  any  eduision  between  two  or  more  ships. 

The  veesei  B.  B.,  coming  up  the  Chawnel  toH.  on  a 

dark  morning,  was  compelled  suddenly  to  port  her 

helm  by  reason  of  the  vessel  I.  being  discovered 

across  tlis  fair  way  of  the  clutnnel  without  any 

Ughi  eeohibiied,  in  consemience  of  this  ma/ncsuvre 

the  B.  B.  took  the  grouna,  and  though  har  anchor 

was  lei  go,  dragged  it  and  drove  against  tlie  town 

waU  of  H.,  si^ering  damage: 

Held  {on  motion  to  strike  out  articles  of  the  answer, 

denying  the  jurisdiction  and  tlie  releva^ncy  of  the 

petition  alleging  these  facts),  tliat  the  court  had 

jurisdiction  to  entertain  the  action,  and  that  a 

good  ground  of  acti&th  had  been  disclosed. 

By  general  maritime  law  those  in  cliarge  of  a  ship 

aaround  at  night  in  the  fair  way  of  a  navigabte 

ekannet  atre  hownd  to  take  proper  means  to  apprise 

other  veeeeU  of  her  position, 

Tmi  WM  »  oatiM  of  ounage  instituted  on  behalf 

of  tlie  Ofwnen  of  tlie  hna  Blue  Bell  against  the 

rmutX  Indmk'JB,    Uie  following  are  the  material 

m  ttw  uetitioii. 


/ 


▼oul 


1.  On  the  11th  Oct.  1870  the  brig  Blue  BeU,  of 
the  burthen  of  191  tons  register  or  thereabouts, 
navigated  by  Benjamin  Dickenson  and  a  crew  of 
six  hands,  sailed  from  Shoreham  in  ballast  bound 
to  Hartlepool. 

2.  Shortly  after  five  a.m.  of  the  16th  of  the  said 
month  the  Bhie  Bell,  in  the  prosecution  of  her  said 
voyage,  was  in  the  channel  leading  to  the  harbour 
at  Hartlepool,  proceeding  under  close-reefed  fore- 
topsail  and  fore-topmast  staysail  only,  steering 
N.W.  and  by  N.  half  N.,  and  making  about  seven 
or  eiffht  knots  an  hour,  with  the  Admiralty  regula- 
tion lamps,  to  wit,  a  green  lamp  on  the  starboard 
side,  and  a  red  lamp  on  the  port  side,  duly  exhibited 
and  burning  brigntly,  and  a  good  look-out  was 
beingkept  m>m  on  board  her. 

3.  The  morning  at  this  time  was  dark,  the  tide 
was  flood  and  of  the  force  of  about  one  knot  an 
hour,  and  the  wind  was  a  G;ale  from  S.S.W. 

4.  Whilst  the  Blue  BeU  was  proceeding  under 
the  circumstances  aforesaid,  the  lights  of  two 
steam-tugs  were  seen  ahead  towards  the  W.  side 
of  the  channel.  The  Blue  BeU  approached  to  pais 
astern  of  the  said  two  steam  tugs,  there  being 
room  BufRcicnt  for  her  to  do  so;  but  whilst  so 
doing,  a  vessel,  which  proved  to  be  the  Industrie — 
the  vessel  proceeded  against  in  this  cause — and 
which  had  not  any  light  exhibited,  was  made  out 
ahead  at  the  distance  of  about  fifty  yards  from  the 
Blue  BeU.  The  helm  of  the  Blue  BeU  was  then 
ported ;  but  as  soon  as  this  had  been  done,  it  was 
discovered  that  the  Industrie  was  across  the  chan- 
nel, and  that  the  Blue  BeU  was  in  imminent 
danger  of  running  into  the  side  of  the  Industrie, 
and  doing  that  vessel  and  herself  considerable 
injury.  The  helm  of  the  Blue  BeU  was  put  hard 
aport  to  avoid  running  against  the  Industrie,  and 
thereby  the  Blue  Bell  succeeded  in  avoiding  the 
Industrie,  but  in  so  doing,  the  Blue  Bell  was  com- 
pelled to  go  out  of  the  fair  way  of  the  channel,  and 
m  consequence  thereof  she  took  the  ground  close 
under  the  bows  of  the  Industrie,  and  although  the 
anchor  of  Uie  Blue  BeU  was  immediately  let  go, 
and  her  topsail  fiirled,  she  dragged  her  anchor  and 
drove  against  the  Hartlepool  town  wall,  and  there- 
by sustained  serious  daxnage,  and  also  did  damage 
to  the  said  wall. 

5.  The  said  damage  to  the  Blue  BeU,  and  the 
losses  of  the  plaintiffs  by  reason  thereof,  were  oc- 
casioned by  the  negligence  of  those  on  board,  or  in 
charge  of,  the  Industrie,  in  having  ffot  that  vessel 
across  the  fair  way,  and  in  leaving  her  there  with- 
out any  light  exhibited,  or  other  measures  taken 
to  warn  other  vessels  of  her  position. 

6.  The  measures  taken  by  the  Blue  BeU  to  avoid 
coming  into  collision  with  the  Industrie  were 
proper,  and  were  necessary  for  that  purpose,  and 
after  taking  such  measures,  those  on  board  the 
Blue  Bell  were  unable  to  prevent  the  Blue  BcU 
from  taking  the  ground  and  striking  the  said  wall, 
and  suffering  the  damage  aforesaid. 

7.  The  said  damage  to  the  Blue  BeU  was  occa- 
sioned by  the  negUgence  of  those  on  board  or  in 
charge  of  the  Industrie,  and  not  by  any  negligence 
of  those  on  board  the  Blue  BeU. 

An  answer  was  filed  by  the  proctor  for  the 
owners  of  the  Ind^isirie,  which  contained,  inter  ali^, 
the  following  articles :  First,  the  said  proctor  sub- 
mits that  this  court  has  not  jurisdiction  in  respect 
of  the  matter  or  things  allesed  by  the  plaintiffs  in 
their  petition  herein,  li  tima  coxit\^  \aa  est  ^ti&2\ 
have  jurisdiction,  ihea  \ie  foxt>b»t  f»!j%\  ««Rfiiii^^ 
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the  allefiationB  contamod  in  the  Kaid  petition  are 
irrelevant.  "So  damage  is  ehown  to  have  been  or 
was  in  fact  done  by  the  Jiidii»lrie  to  the  brig  Blue 
Bell  in  the  petition  mentioned. 

E.  C.  Ctirinon.— The  petition  diKclosPH  a  good 
ground  of  action.  The  Blue  Bell  in  the  eierciMe  of 
proper  rantion  and  prudence,  wae  oompelled  to  port 
to  avoid  ranning  into  the  Induttrie,  and  the  direct 
consequence  of  this  manoeuvre  was  the  driving  of 
the  Blue  Bell  against  the  wall.  When  through  the 
negligence  of  another,  persons  sre  compelled  to 
adopt  a  dangcrouH  alternative  and  (iifTcr  injury 
thereby,  liability  attach  OS  to  the  party  guilty  of  negli- 
gence, though  not  the  direct  rnima  oimifrmt :  {Jnn--ii 
V.  Bmjte,  1  Stark.)  The  court  has  jurisdietion  to 
entertun  this  action.  It  is  not  necessary,  to  found 
the  jurisdiction  in  a  cause  of  datuaKe.that  the  plain- 
tiff's vessel  should  come  into  collision  with  the 
wrongdoer,  or  that  there  should  be  a  collision  be- 
tween two  ships. 

Tha  gnern,  L.  Bep.  3  Adm.  48;  3S  L.  J.  35,  Adm. : 
23  L.  T.  Kep.  N.  S.  601 ; 

Tha  mgU  Watch,  Lush.  M2 ;  32  L.  J.  47,  Adm. ; 

I^SxeaCnor,  I-Bep.  2Adni.  268;  37L.  J.  M.Adm. ; 
19  L.  T.  Bep.  N.  S.  67  ; 

Tkt  &utmh.  L.  Bep.  2  Adm.  24  i  37  L.  J.  14,  Adm. : 
17L.T.  Bep.  N.  9.  519; 

IV  Clara  KUlam,  L.  Bep.  3  Adm.  161 ;  23  L.  T.  Bep. 
N.S.a7i 

Tht  Bttn,  L.  Bep.  2  P.  C.  447,  449  <  20  L.  T.  Bep. 
M.  8.988;  38L.  J.52,  P.C. ; 

Th*  Vhla,  19  L.  T.  Bep.  N.  S.  S9 1  37  L.  J.  16,  Adm. 
The  court  hae  jurisdiction  in  this  case  aa  part  of 
the  ancient  jurisdiction  of  this  court,  and  alno  under 
the  3  A  4  Vict.  c.  ft'i.  h.  6.  and  the  24  ft  2-^  Vict. 
0. 10.  8.  7. 

PhiUimore,  contra.— There  is  no  good  cause  of 
Action  here.  It  in  neccssair  that  there  should  be 
Bome  defonlt  on  the  part  of  the  defendants  Eunount- 
ing  to  negligence  in  law  to  support  the  action  : 

Aiam»  T.  Lancaihwt  and  Yarlahire  Raiiway  Com- 

Sny,  L.  Bep.  4  C.  P.  739  ;  20  L.  T.  Bep.  N.  S  850  ; 
L.  J.  277,  C.  P. ; 
BoMit  of  Romnty  Vorih  T.  TVinify  RouM,  L.  Bep. 
5&.a04i  22  L.  T.  Bep.  N.  a.  446 ;  39  L.J,  163,  Ei. 
But  here  the  Indiiairie,  was  under  no  obligation  to 
exhibit  a  light.  She  was  neither  under  way  nor 
at  anchor.  The  law  imposes  no  duty  on  the  owners 
of  wrecked  vessels  to  worn  other  vessels  of  her 
position :  (Brown  v.  MalUU,  5  C,  B.  599 ;  17  L.  J. 
227,  C,  P.)  The  petition  ought  to  have  shown  that 
there  was  neglisence  in  getting  the  ship  into  tlie 
position  in  which  she  lay.  The  court  has  no  juris- 
diction to  entertain  the  action : 

Tht  Ida,  Lash.  6 ;  1  L.  T.  Bep.  K.  S.  417  ; 
Tht  Robert  Foic,  Br,  i  Lush.  99 ;  S3  L.  J.  1B4,  Adm. : 
9  L.  T.  Bep.  N.  S.  237. 
Olarkaon  in  reply .—.Srniim  v.  Mallet  is  an  autho- 
rity to  show  that  a  duty  does  remain  attached  to 
the  owner  as  long  as  the  possession  is  retained. 
He  also  referred  to  the 

Sarah,  Lush.  519,  and 
WhiU  v.  Crup,  10  Ex,  312  ;  23  L.  J.  317,  Ex. 
Sir  BOBBBT  PHiLLIKOaH.— The  case  set  up  by  the 
plaintiff,  the  owner  of  the  Bhie  BftU,  is  as  follows : 
The  Blv*  Bell,  in  the  prosecution  of  a  voyage  from 
Shoreham  to  Hartlepool,  was,  at  five  a.ra,  of  the 
16tb  Oct.,  in  the  channel  leading  to  the  harbour  at 
Hartlepool  under  close-reefed  fore-topsail  and 
fore-topmast  staysail,  steerinK  N.W.  by  N.  i  N. 
Th«  mcndng  was  dark,  the  tide  was  flood,  and  the 
windwasa  gale  from  the  S.S.W,  Whilst  the  £[i<« 
BeU  was  proceeding  in  these  ciroumstanoes  she 
was  obliaed,  on  account  of  the  Induttrir  being  | 
SoroM  the  Ihirway  of  the  ohanne)  without  any  | 


light  exhibited,  suddenly  to  port  bw  heUnlr 
this  manmuvre  she  took  tiie  groond  rloM  ind> 
the  bows  of  the  Itidiiilrie,  and  although  her h^ 
was  let  go,  she  dragged  it,  and  drove  agaiBK'  "' 
Hartlepool  town  wall,  and  thereby  nut 
damage  from,  and  also  did  d&ma^  to,  the 
It  is  alleged  by  tl.u  plaintiff  thftt  the  dMnag 
occasions  W  the  ii^igence  of  those  in  dutprf 
the  JndMfrie,  "  in  having  mb  thAt  vessel  mv 
the  fair  way,  and  in  leaving  Ber  there  withoot  hj 
light  exhibited  or  other  meanoreB  tak^itovn 
otner  vessels  of  the  danger  /'  And  it  is  dicgedtkt 
the  measures  taken  by  the  Shie  BeU  were  pnfff 
and  necessary.  The  aflegationB  in  the  petiUnil, 
fiict  substantially  amount  to  this :  that  bT  lit 
negligence  of  those  in  charge  of  the  Induttnr.i* 
crow  of  the  Bhif  BeU  were  obliged  to  run  Hw 
vcHsel  axhorc,  and  against  the  Hartlepocd  ton 
wall.  Those  articles  of  the  answer  to  whid)  tk 
present  application  relates,  all^^  that  this 
has  not  jurisdiction  to  entertain  the  suit,  indte 
the  statements  contained  in  the  petition  are  nfr 
le\-Bnt.  The  3  ft  4  Vict.  c.  (t5,  a.  6,  enact*  tlMtda 
court  shall  have  jurisdiction  "  to  decide  all 
and  demands  whatsoever  in  the  nature  of  d 
received  by  any  ship."  The  Admiralty  Ouiit 
Act  1661,  N.  7,  enacts  that  this  cooit  dd 
have  jurisdictioi 
'         by  any  shi] 

Bell  had  come  into  actual  collision  wilhtti 
Indittlrip,  the  court  would  have  had  junsdic 
entertain  any  claim  for  daniage  fxxtosio&ed  kvAl 
collision ;  and  I  am  unable  to  see  why  tbwe  imR 
be  any  difference  in  the  rights  of  the  partiea  ^ifff 
because  the  Blwi  Sell  in  order  to  prerent  *  ooBh 
with  the  [ndtiitrlf.  was  compelled  to  go  out  itt 
fair  way,  and  in  consequence  reoeived  dai&ua  K 
the  Bhw  BeU  can  make  out  that  the  mieooDoact* 
careless  navigation  of  those  in  oharfie  rf  ik 
Indantrie  rendered  it  necessary  for  the  MmU, 
to  execute  the  manoeuvre  which  caused  Wh 
receive  the  damage,  I  think  she  is  entitled  to  ■■i' 
tain  this  suit.  There  has  no  doubt  been  fMt 
fluctuation  in  the  decisions  as  to  the  extent  d  tf* 
jurJHdiction  of  this  court  in  cases  of  di«nage,batl 
think  it  is  now  established  that  thiii  cooit  tM 
jurisdiction  where  damage  has  been  done  at  tt- 
ceived  by  a  ship,  although  there  may  not  bMt 
been  any  collision  between  two  or  more  ^Oft. 
It  has  been  strongly  contended  on  behalf  of  Wt 
defendant  that  it  does  not  appear  that  in  thil  OM 
the  damaffe  was  caused  by  «iy  act  or  defimlt  • 
the  part  u  the  crew  of  the  Indrutrie  amounlmg  ■  i 
law  to  negligence.  But  the  principle  uponw&A  . 
the  case  of  Brown  v.  MalieU,  referred  to  in  supiwrt  I 
of  this  contention,  wae  decided,  clearly  appliw  (^ 
to  cases  in  which  a  vessel  has  been  abandoned  or 
baa  ceased  to  be  nnder  the  control  or  manageowiit 
of  her  owner  or  his  servants.  In  the  pre«enta« 
the  petition  does,  I  think,  substantial^  aver  tti* 
the  acts  of  negligence  complained  of  were  own^  te 
the  conduct  oi  those  who  were  on  board  of  tf  n 
charw  of  the  Iitdnttrie,  and  I  am  of  opinion  tU 
the  defendants  cannot  contest  their  liabili^  upon 
the  suggestion  that  the  Industrie  had  paased  out 
of  their  control  without  pleading  facts  to  support 
that  defence.  It  has  b€»n  contended  that  Inora 
was  no  obligation  npon  those  in  cdtarge  at  tb 
Induttne  to  exhibit  any  light  to  mRi  other  ivMlll 
of  her  position.  But,  in£pendatth'  ■l|iiiliill>i  rf 
the  "  Begulotions  lor  prevmting;  Oolunona  at  Sok* 
I  think  those  in  cwge  cC  a  TDwial  miwiiwl  ft 
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I  by  the  general  miuitime  law  ae  admiiuBtered 


S  court  to  take  proper  i 


x>ap^] 


ise  other 


B  of  ber  pOBition.    I  otder  the  articles 

r,  objected  to,  to  be  struck  out ;  but  aa  there 

been  flnctuatms  deciaioiis  in  this  rourt  on 

testion  of  jurisfotion,  I  shiiU  miike  no  order 

xnta. 

iiator  for  piMiitiffs,  Cooper. 

«Un-  for  defendanta,  Stoke*. 


rtm  AdmiraUg  JurMiHioa  Act  1868,  ».  9,  when 
le^tUngt  harm  airtady  i«(7i  inttUuied. 
nw  a  suit  (or  neceasarieH  instituted  againBt 
■ove-named  ship.     She  had  been  repMred  in 
diish  port  in  March  1870.  and  had  sailed. 
llMHtin    beard   that   sbe  wob   in   Falmouth 
)g    for  orders   at   the   end  of   April  in  this 
and  had  her  arrested  in  this  court.     The 
at  claimed  waa  under  1501. 
btUr  moved  for  an  order  under  the  County 
■M  (Admiralty  Jurisdiction)  Act  1868,  s.  6  (a), 
ave  to  proceed  with  the  Buit. 
■tisM*,  oontra. — The  Court  has  no  power  to 
)  aoch  an  order,  and  cannot  under  the  Act 
;  the  defendant  here  whether  he  likes  it  or 

r  B.  Phillikoke. — Where  proceedings  have 
instituted  the  court  baa  no  power  to  interfere, 
parties  most  proceed  on  their  own  responsi- 

sMer.— The  section  reads  as  to  any  proceed- 
wbether  t^en  at  the  bcKinnina:  of  a  Boit 
itcrwards.  Unless  the  woms  "  take  proceed- 
*  mean  "  inatitnte  suit,"  any  proceedings  must 
eant.  It  may  affect  oar  right  to  costa,  as  the 
i  win  eay  that  we  ought  to  have  applied  for 


r  B.  Philumoee. — This  was  an  application  to 
1  the  risk  of  being  condemned  iu  costs  at  the 
ng  of  the  caoae.  The  9tLh  section  of  the 
itv  Gonrta  Admiralty  Jurisdiction  Act  1863 
idea  that,  if  any  person  aball  take  proceedings 
ta  Hig^  Court  of  Admiralty  which  he  raieht 
I  taken  in  the  County  Court,  except  by  order 
« jndse,  and  shall  not  recover  over  a  certain 
,  b  snail  he  condemned  in  ooat^,  unlesa  the 
}  ahall  certify.    There  are  two  modes  of  avoid- 


_•  wliioh  lu)  migbt,  witbont  agreemeiit.  bi    . 

ia  m,  CoBDtr  Comrt,  oinept  b;  order  at  the  jad^  of 
ifk  Ooort  of  Admlialt]r,  or  irf  laoh  mpeiiar  aonrt, 
a  GtMBtT  Ooort  haTing  admiraltj  jtuiadiotion,  and 
Mtt  leooTcr  a  nua  exoeoding  the  amonnt  to  whioh 
iilaaetfon  of  tba  Coon^  Court  in  that  ndminlt; 
ia  Hnitad  by  this  km,  and  also  if  an;  person 
■t  ■gnvaant  ahaU,  aioept  bjr  order  as  eloreeaid. 
piaoMAinta  aa  to  Mirage  in  tlie  High  Conrt  of 
I  all  J  cr  m  anj  mpeiloT  oonrt  in  reapeot  of  pnv 

mad,  tta  ndoa  of  wMah  when  wTod  doe*  not 
a  lOODL,  ba  shall  not  ba  entitled  to  oosta,  and  shaU 
HataM  aoBdamsad  la  ooata,  nnleas  the  jndaeof 
labOant  of  Admintt*  or  of  a  anparioi  oonrt  ba- 
£m  M*  aaaaa  la  fcted  a  haakd  ik^Mrtib  that  it 
I  aMMK«AriHl^)WNa  to  bo  triad  In  Oa  H^ 


lich  might  have  been  taken  below.  A  plaintiff 
may  come  here  before  proceedings  are  instituted, 
or  the  court  may  certify  at  the  end  of  the  hearing. 
The  9th  section  only  gives  power  to  grant  orders 
to  proceed  in  this  conrt  before  any  proceedinKs 
have  been   instituted.     The   application   must  he 

Solicitors  for  the  plaintiff,  Ingledew  and  Co, 
Solicitors  for  the  defenduits,  Clarkum  and  Co. 


Wednesday,  May  10, 1870. 
Tee  Bkadiluiis  Casti.b. 


Thib  was  a  cause  of  salvage,  instituted  by  certain 
Deal  boatmen  against  the  Beaia-mari»  Ga»lU  for 
salvage  services  rendered  bj  them  on  March  9th 
1670.  There  was  a  tender  of  1101.,  and  the  court 
awarded  1001.  above  the  tender.  At  the  time  of 
the  institution  of  the  suit  the  ship  was  at  Cardiff, 
and  if  the  suit  had  been  tried  in  the  Connty  Court 
it  would  have  been  tried  at  Cardiff. 

The  Ad/mWoUy  Advocate  (Clarkton  with  him) 
asked  the  judge  to  certify  (or  costa,  on  the  ground 
that  it  would  nave  been  more  expensive  to  try  at 
Cardiff,  as  the  witnesses  and  owners  were  all  in  or 
near  London. 

Mlhcard,  Q.C.  {Cotten-hiiia  with  him)  objected. 

Sir  R.  PfliLLiMoas. — I  shall  certify  for  costa  in 
this  case  on  the  ground  that  trying  in  this  conrt 
has  been  a  less  expense  than  trying  oelow.  At  the 
bwinning  of  this  suit  the  vessel  WEts  at  Cardiff,  and 
under  the  Slst  section  of  the  County  Courts  (Ad- 
miralty Jurisdiction)  Act  the  case  would  have  to 
be  tried  at  Cardiff.  The  witnesaes  for  the  plaintiffs 
are  nearer  London  than  Cardiff,  and  the  ownera 
likewise  live  in  London,  and  so  it  is  a  saving  of 
expense  to  try  in  London  rather  than  take  all  the 
witnesaea  down  to  Cardiff. 

Solicitors  for  the  plainiffs,  Lowlete  and  Ndion. 

Solicitor  for  the  defendants,  SaxUm. 


EASTERN    DIVISION    OF    MICHIGAN. 

In    a  iimib  h.ty 

The  Tug  Stbasqbb. 

Tiigs — DatUs  of- — Dutie*  of  tow  eeMeli  to  avoid  in- 
jviry — Sheering  of  tow^Bangera  of  yatta^e. 

The  doctrine  thai  a  tag  is  UabU  for  an  injury  to 
the  tow,  unlege  the  tug  can  ahmo  tiuU  *he  toot  not 
infavlt,  appliet  endunvely  to  catei  of  ir^nry  re- 
tnUiiig  from  the  violatioa  or  neglect  of  lome  duty 
coming  within  the  icopa  qf  the  dittiet  dmcHming 
wpon  that  daae  of  emptojfment. 

Whiltt  being  towed  by  a  lug  a  schooner  theerad  out 
of  the  eourie  and  etruek  upon  a  gttnhen  rode  : 

HM,  that  it  wot  the  duty  of  Ihe  tote  to  foUow 
direeSy  in  the  eourie  of  the  tvg,  and  thai  the  Iwg, 
ther^ore,  wot  not  lioftle  for  damaget  retultiiig 
from  the  aeeident.  It  it  no  port  of  the  dnty  qf  tho 
tug  to  take  vrecautiont  agamtt  ihe  iheering  of  the 
tow !  but  ^  the  tow  iheeri  m  oonseqiMnoe  of  a. 
ffl<mauinv  q/*  fhe  iug ,  and  iherebii  luatMma  ionsAqa, 
l&etugit  Uoila. 


20 


MARITIME  LAW  CASES. 


Amebicak  Bbp8.] 


The  Tuo  Stranoek. 


[Amebicak 


QuoBre,  whether  U  is  the  duty  of  a  tag  to  inform 

tow  of  danaer  m  the  passage. 
This  was  a  libel  aeainst  the  tuff  Stranger,  for  un- 
skilfnl  towing  of  tne  schooner  Monteagle  throueh 
the  Sault  Ste.  Marie  canal,  on  the  24th  June  1868, 
in  consequence  of  which  she  was  caused  to  strike 
a  sunken  rock  at  the  entrance  to  the  canal,  near  its 
westerly  side,  breaking  a  hole  through  her  bottom, 
and  causing  her  to  fdnk  just  below  the  lower  lock. 
Schooner  claims  damages  for  salvage  expenses, 
repairs,  detention,  &c.,  in  the  sum  of  5746dol8.  40c. 

Tlie  faults  alleged  aeainst  the  tug  are : — 

1.  That  she  entered  the  canal  with  her  tow  at 
too  late  an  hour. 

2.  Entered  at  too  great  speed. 

3.  Entered  to  the  right  of  the  centre  of  the 
canal  instead  of  the  left  of  the  centre,  as  she 
should  have  done,  to  avoid  drawing  the  schooner 
upon  the  sunken  rock,  the  locality  of  which  was 
well  known  to  the  tug  and  was  unknown  to  the 
schooner. 

4.  Failure  to  inform  the  schooner  of  the  existence 
and  location  of  said  sunken  rock,  or  to  give  any 
information  or  orders  to  the  schooner  as  to  enter- 
ing and  getting  through  the  canal  safely. 

5.  Let  her  steam  run  down,  and  so  failed  to 
handle  the  schooner  properly,  in  view  of  her  con- 
dition, and  therebv  caused  her  to  strike  again 
below  the  lower  loct. 

6.  The  master  of  the  tug  left  her  after  entering 
the  canal,  thereby  neglecting  his  duty. 

7.  The  master  of  tne  tug  failed  and  omitted  to 
inform  himself  of  how  much  water  the  schooner 
drew,  and  how  much  cargo  she  carried,  as  was  his 
duty,  and  as  was  the  custom,  before  attempting  to 
take  her  through  the  canal. 

The  answer  of  John  R.  Gillett,  and  other  owners 
of  the  tug,  admits  the  towing  as  alleged,  and  denies 
all  the  alTegations  in  the  libel,  of  fault  on  the  part 
of  the  tug,  and  charges  that  if  the  schooner  struck 
a  sunken  rock  at  the  entrance  of  the  canal,  it  was 
in  consequence  of  her  not  following  in  the  wake  of 
the  tug,  caused  by  the  schooner  being  baily 
managed,  and  by  her  sheering  to  the  westward  at 
the  entrance  of  the  cansJ  that  the  injury 
caused  thereby  was  slight,  and  was  not  the  cause 
of  the  schooner  sinking  below  the  lock ;  that  the 
sinking  of  the  schooner  at  that  point  was  in  conse- 
quence of  her  striking  a  rock  there,  and  was 
caused  by  the  negligence  and  mismanagement  on 
the  part  of  the  schooner,  and  without  any  fault  on 
the  part  of  the  tug.  The  evidence  will  be  noticed 
in  the  opinion  so  far  as  necessary  to  a  decision  of 
the  case. 

H.  B.  Brown  and  W.  A.  Moore  for  the  tug. 

A.  Bnieaell  for  the  schooner. 

Opinion  by  Longyear,  J. — The  towing  and  sal- 
vage services  and  supplies  rendered  and  furnished 
by  the  tug,  and  the  reasonableness  of  the  charges 
therefor  being  admitted,  nothing  remains  but 
to  consider  and  determine  the  case  of  the  libel 
against  the  tug.  It  may  be  regarded  as  now  well 
settled  that  tugs  are  not  liable  as  common  carriers. 
They  are,  however,  bound  to  use  ordinary  care, 
skill,  and  diligence  in  taking  up,  arranging,  and 
managing  their  tows.  The  vessel  being  towed  has 
also  oert^  duties  to  perform,  among  which  are  to 
follow  the  tug,  and  in  situations  of  danger,  to  use 
all  possible  means  to  avoid  injury,  and  when 
iiyurj  ensues,  to  do  all  in  its  power  to  make 
the  mjury  as  light  as  possible.  The  primarr 
injury  aamplAUiea  ot^  and  the  one  from  which 


all  the  damages  alleged  are  claimed  to  hare 
is  that  caused  by  the  schooner  striking  a 
rock  at  the  entrance  of  the  canal.  If  the 
not  in  fault  for  this  injury,  then  she  is  not  li 
all.  If  she  is  liable  for  this  primary  injur 
she  is  also  liable  for  all  subsequent  iniur 
damages  to  the  s(  li(X)ner  necessarily  and  n; 
flowing  from  or  caused  by  it,  and  whid 
not  have  been  avoided  by  ordinary  care  ^ 
gence  on  the  part  of  the  schooner.  TV 
gravamen  of  tne  case  is  contained  in  t 
article  of  the  libel,  and  is  stated  in  the 
words:  "Third.  That  said  tug  proceede* 
voyage,  and  while  in  said  canal,  towed  saic 
out  of,  and  away  from  the  proper  anc 
course  in  the  centre  and  easterly  side  o£" 
towards  the  westerly  side  thereof,  an.^ 
schooner  upon  a  sunKen  rock,  upon  s^^ 
side,  staving  a  hole  in  her  bottom,  ?*»^ 
soon  sunk  just  below  the  lower  lock."  ^ 
on,  in  the  fourth  article,  it  is  alleged, 
master,  mate,  second  mate,  and  wneel_a 
on  deck,  and  kept  said  schooner  directly 
tug,  and  the  damage  was  occasioned  sc^  - 
fault  of  said  tug,  and  without  fault  c^ 
of  said  schooner,"  thus  recognising  t-."3 
the  tow,  as  above  stated,  to  keep  di^ 
the  tug.  The  first  important  inquiry,  i^ 
did  the  tug  *'  run  the  schooner  upoi»> 
rock,"  as  alleged,  and  conceding  that  tkna 
did  run  upon  a  sunken  rock,  did  she  (S>  < 
following  directly  after  the  tug,  and  if  nc^ 
it  in  any  manner  oc^casioned  by  the  fault  ^^ 
I  think  these  questions  are  fully  ans^ 
simple  statement  of  the  fact  clearly  apj 
the  proofs,  and  in  regard  to  which  tner^ 
troversy,  viz.,  that  on  entering  the  < 
schooner  took  a  sheer  some  distance,  ha^ 
not  appear,  to  starboard,  and  that  it  was  ^ 
was  taking  this  sheer  she  was  struck.  TI 
not  charged  in  the  pleadings  or  proofs  wi/ 
in  any  manner  in  fault  for  the  sheerini 
schooner,  and  as  it  is  clear  that  she  strtK 
in  consequence  of  such  sheering,  and  woe 
gone  clear  if  she  had  been  kept  as  she  is  a] 
nave  been,  directly  after  the  tug,  it  is  equa 
that  the  tug  cannot  be  held  in  any  ma 
s]X)nsible  for  the  schooner  striking  as  she  i 
case  of  the  Angelina  Coming  (1  Bened 
cited  by  hbellant's  advocate,  was  not  on 
sudden  sheering  of  the  tow  from  bad 
qualities  or  otherwise,  as  in  this  case,  an 
quent  running  upon  a  sunken  rock,  but 
of  the  sagging  or  hanging  off  of  thi 
leeward  occasioned  probably  by  the 
of  course  of  the  tug.  It  is  very  eas 
how  a  tug,  knowing  of  the  existence  anc 
of  a  simken  rock,  snould  be  held  respoi 
running  a  tow  upon  such  rock  in  conseqt 
change  of  course  resulting  in  the  sagging 
ing  off  of  the  tow  in  such  a  way  as  to  1 
upon  the  rock.  In  that  case  the  tug  wc 
fiEiult  for  not  having  made  due  allowanc 
sagging  of  the  tow  in  consequence  of  the  < 
course;  which  is  very  different  from  8 
sheering  of  the  tow  solely  on  her  own  aoo 
not  on  account  of  any  act  or  manoeuvre  oj 
and  which  the  tug  could  not  have  antid 
guarded  against  even  if  anticipated,  b( 
would  have  been  impossible  to  have  know 
hand  which  way  the  tow  might  sheer, 
case  it  was  held  that,  whether  the  saggii 
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jostioe,  denying,  however,  much  of  its  complete- 
ness and  symmetry,  as  well  as  its  modes  of  pro- 
ceeding, from  the  civil  law,  and  embracing,  alto- 
gether, a  system  of  regulations  embodied  and 
matured  by  the  combined  efforts  of  the  most 
enlightened  commercial  nations  of  the  world.  Its 
system  of  procedure  has  been  established  for  ages, 
and  is  essentially  founded,  as  we  have  said,  on  the 
civil  law ;  and  this  is  probably  one  reason  why  so 
much  hostility  was  exhibited  against  the  admiralty 
by  the  courts  of  common  law,  and  why  its  jurisdic- 
tion was  so  much  more  crippled  and  restricted 
than  in  any  other  state.  In  all  other  countries 
bordering  on  the  Mediterranean  or  the  Atlantic, 
the  marine  courts,  whether  under  the  name  of 
admiralty  courts  or  otherwise,  are  generally  in- 
vested with  jurisdiction  of  all  matters  arising  in 
marine  commerce,  as  well  as  other  marine  matters 
of  public  concern,  such  as  crimes  committed  on  the 
sea,  captures,  and  even  naval  affairs.  But  in  Eng- 
land, partly  under  strained  constructions  of  Parlia- 
mentary enactments,  and  partly  from  assumptions 
of  pubhc  policy,  the  common  law  courts  succeeded 
in  establishing  the  general  rule  that  the  jurisdic- 
tion of  the  admiralty  was  confined  to  the  high  seas, 
and  entirely  excluded  from  transactions  arising  on 
waters  within  the  body  of  a  country,  such  as  rivers, 
inlets,  and  arms  of  the  sea  as  far  out  as  the  naked 
eye  could  discern  objects  from  shore  to  shore,  as 
well  as  from  transactions  arising  on  the  land, 
though  relating  to  marine  affairs.  With  renpoct 
to  contracts,  this  criterion  of  locality  was  carried 
so  tar  that,  with  the  exception  of  the  cases  of  sea- 
man's wages  and  bottomry  bonds,  no  contract  was 
allowed  to  be  prosecuted  in  the  Admiralty  unless  it 
was  made  upon  the  sea,  and  was  to  bo  executed 
upon  the  sea ;  and  even  then  it  must  not  be  under 
seal.  Of  course,  under  such  a  construction  of  the 
admiralty  iurisdiction,  a  policy  of  insurance  ex- 
ecuted on  land  would  be  excluded  from  it.  But 
this  narrow  view  has  not  prevailed  here.  This 
court  has  frequently  declarea  and  decided  that  the 
admiralty  and  maritime  jurisdiction  of  the  United 
States  is  not  limited  either  by  the  restrainiuff 
statutes  or  the  judicial  prohibitions  of  En^lancC 
but  is  to  be  interpreted  by  a  more  enlarged  view  of 
its  essential  nature  and  ejects,  and  with  reference 
to  analogous  jurisdictions  m  other  countries  consti- 
tuting the  maritime  commercial  world  as  well  as  to 
that  ^  Englang.  "  Its  boundary,*'  says  Taney,  G.  J., 
"  is  to  be  ascertained  by  a  reasonable  and  just  con- 
struction of  the  words  used  in  the  constitution, 
taken  in  connection  with  the  whole  instrument, 
and  the  purposes  for  which  admiralty  and  maritime 
jurisdiction  was  granted  to  the  Federal  Gk>verr- 
ment:"  (1  Black.  627.)  "  Courts  of  admiralty,' 
says  the  same  judge,  in  another  case,  "  have  beet 
found  necessary  in  all  commercial  countries,  not 
only  for  the  safety  and  convenience  of  commerce, 
and  the  speedy  decision  of  controversies  where 
delay  would  often  be  ruin,  but  also  to  administer 
the  laws  of  nations  in  a  season  of  war,  and  to 
determine  the  validity  of  captures  and  questions  of 
prise  or  no  prifee  in  a  judicial  proceeding.  And  it 
would  be  contrary  to  the  first  principles  on  which 
the  Union  was  formed  to  confine  these  rigk^  to 
the  States  bordering  on  the  Atlantic,  and  to  the 
tide-water  rivers  connected  with  it,  and  to  deny 
them  to  the  citizens  who  border  on  the  lakes  ansi 
the  great  navigable  streams,  which  flow  throug'h  the 
WoBtera  St&tee : "  (12  How.  45.5.)  In  acooraanoe 
wj'tJi  tbiB  more  enlarged  view  of   the   subject, 
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several  results  have  been  arrived  at  widely  differ- 
ing from  the  long-established  rules  of  the  English 
courts.  First,  as  to  the  locus  or  territory  of 
maritime  jurisdiction.  [Having  discussed  this 
point  as  to  jurisdiction  in  American  waters  he 
proceeded : — j  Secondly,  as  to  contracts,  it  hai 
been  equally  well  settled  that  the  English  rule 
which  concedes  jurisdiction,  with  a  few  esLceptioDt, 
only  to  contracts  made  upon  the  sea  ana  to  be 
executed  thereon  (making  locality  the  test)  is 
entirely  inadmissible,  and  uiat  the  true  criterion  is 
the  nature  and  subject-matter  of  the  contract,  as 
whether  it  was  a  maritime  contract,  haying  refer- 
ence to  maritime  service  or  maritime  transactions. 
Even  in  England  the  courts  felt  compelled  to  rely 
on  this  criterion  in  order  to  sustain  the  admiralty 
jurisdiction  over  bottomry  bonds,  although  it  in- 
volved an  inconsistency  with  their  rules  in  aim  st 
every  other  case.  In  Meiieione  v.  Oibboiis  (3  Term 
Bep.  269),  Lord  Kenyon  makes  this  sensible  re- 
mark :  "  If  the  admiralty  has  jurisdiction  over  the 
subject-matter,  to  say  that  it  is  necessary  for  the 
parties  to  go  upon  the  sea  to  execute  the  instm- 
ment,  borders  upon  absurdity."  In  that  case  there 
happened  to  be  a  seal  on  the  bond,  of  which  a 
strong  point  was  made.  Buller,  J.,  answered  it 
thus :  "  The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction ;  the  (question  whether  the  Court 
of  Admiralty  has  or  has  not  jurisdiction  depends 
on  thesubject  matter."  Had  thene  views  actuated  the 
common  law  courts  at  an  earlier  day,  it  would  haTe 
led  to  a  much  sounder  rule  as  to  the  limits  of 
admiralty  jurisdiction  than  was  adopted.  In  this 
court,  in  the  case  of  Tim  N.  J.  Navigation  Comr 
pany  v.  Merchantn  Bank  (6  Howard,  344),  which 
was  a  libel  in  personam  against  the  company  ons 
contract  of  affreightment  to  recover  for  the  loss  of 
specie  by  the  burning  of  the  steamer  Lexitufton  gd 
Lon^  Island  Sound,  Justice  Nelson,  delivering  the 
opinion  of  the  court,  says :  "  If  the  cause  is  a 
maritime  cause,  subject  to  admiralty  cognisance, 
jurisdiction  is  complete  over  the  person  as  well  as 
over  the  ship.  .  .  On  looking  into  the  sevenl 
cases  in  admiralty  which  have  come  before  this 
court,  and  in  which  its  jurisdiction  was  involved, 
it  will  be  found  tha  the  inquiry  has  been,  not  intc 
the  jurisdiction  of  the  Court  of  Admiralty  in  Eng- 
land, but  into  the  natni*c  and  subject-matter  of  the 
contract,  whether  it  was  a  maritime  contract,  and 
the  service  a  maritime  service,  to  be  performed 
upon  the  sea  or  upon  waters  within  the  ebb  and 
flow  of  the  tide  r  (6  How.  392.)  [The  last  dis- 
tinction, based  on  tide,  as  we  have  seen,  has  suDoe 
been  abrogated.]  Jurisdiction  in  that  case  was 
sustained  by  this  court,  as  it  had  previously  been 
in  cases  of  suits  by  ship  carpenters  and  material 
men  on  contracts  for  repairs,  materials,  and 
supplies,  and  by  pilots  for  pilotage;  in  none  of 
which  would  it  have  been  imowed  to  the 
admiralty  courts  in  England :  (see  cases  cited  by 
Justice  Nelson,  6  How.  390,  391.)    In  the  subse- 

?uent  case  of  Maroioood  v.  Eneqiust^  decided  in 
859  (23  How.  493),  which  was  a  case  of  charter- 
party  and  affreightment,  Grier,  J.,  who  had  dis- 
sented in  the  case  of  the  Lexifigton,  but  who  seems 
to  have  changed  his  views  on  the  whole  sul^ject, 
delivered  the  opinion  of  the  court,  and,  amongst 
other  things,  said,  **  Counsel  have  expanded  mmh 
learning  and  ingenui^  in  an  attempt  to.  demon- 
strate tnat  a  court  of  admiralty  in  this  countr/t 
like  those  of  England,  has  no  jnnsdictum  ow  con- 
tracts  ol  c^bax\fit-^«st^  or  affireightmiBnt.    Th6y  do 
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m  to  deny  that  those  are  maritime  con- 
iccording  to  any  correct  definition  of  the 
mt  rather  require  us  to  abandon  our  whole 
of  decision  on  this  subject,  aud  return  to 
tuating  decisions  of  English  common  law 
which*  it  has  been  truly  said,  *  are  founded 
uniform  principle,  and  exhibit  illiberal 
'  and  narrow  prejudice : '  "  (Morewood  v. 
4  (23  How.  393).    He  adds  that  the  court 

feel  disposed  to  be  again  drawn  into  the 
on ;  that  the  subject  had  been  thoroughly 
;ated  in  the  case  of  the  Lexiwjioit;  and  that 
d  then  decided  "that  charter-parties  and 
b8  of  affreightment  were  *  maritime  con- 
within  the  true  meaning  and  construc- 
the  Constitution  and  Act  of  Congress, 
a^niaable  in  courts  of  admiralty  by  pro- 
ither    in    rein    or    in    personam^      The 

I7ie  PeopWi  Ferry  Company  v.  Beers  (20 
)1),  being  pressed  upon  the  court,  in  which 
een  adjudged  that  s  contract  for  building  a 
ras  not  within  the  Admiralty  jurisdiction, 
contract  made  on  land  and  to  oe  performed 
^  Grier,  J.  remarked:  "The  court  decided 
case  that  a  contract  to  build  a  ship  is  not  a 
le  contract;**  but  he  intimated  that  the 
in  that  case  must  be  construed  in  connec- 
h  the  precise  question  before  the  court ;  in 
ords,  that  the  effect  of  that  decision  was 
be  extended  by  implication  to  other  cases. 
case  of  the  Mose^  TayUn-  (4  Wall.  411),  it 
»ded  that  a  contract  to  carry  passengers  by 
well  as  a  contract  to  carry  goods,  was  a 
16  contract  and  cognisable  in  admiralty, 
h  a  small  part  of  the  transportation  was  by 
e  principal  portion  being  by  water.  In  a 
se  of  anreightement,  that  of  the  Belfast 
1.  624),  it  was  contended  that  admii^ty 
ttion  did  not  attach,  because  the  gtxxis  were 
ransported  only  from  one  port  to  another 
same  State,  and  were  not  the  subject  of 
ate  commerce.    But  as  the  transportation 

a  navigable  river,  the  court  decided  in 
"A  the  jurisdiction,  because  it  was  a  maritime 
tion.  Clifford,  J.,  delivering  the  opinion  of 
pt  says :  "  Contracts,  claims,  or  service,  purely 
le,  and  touching  rights  and  duties  appertain- 
xnmeroe  and  navigation,  are  cognisable  in  the 
Ity  courts.  Torts  or  injuries  committed  on 
>le  waters,  of  a  civil  nature,  arc  also  cogni- 
1  the  admiralty  courts.     Jurisdiction  in  the 

case  depends  entirely  upon  the  locality :" 
L  C^7.)  It  thus  appears  that  in  each  case 
cision  of  the  court  aud  the  reasoning  on 
it  was  founded  have  been  based  upon  the 
lenfcal  incjuiry,  whether  the  contract  was  or 
b  a  maritime  contract.  If  it  was,  the  juris- 
was  asserted ;  if  it  was  not,  the  jurisdiction 
lied.  And  whether  maritime  or  not  maiitime 
ed,  not  on  the  place  where  the  contract 
de,bat  ontiie  subject-matter  of  the  contract. 

was  miuitime  tne  contract  was  maritime. 
ay  be  renuxbd  as  the  established  doctrine 
cx>art.  The  subject  could  be  very  copiously 
ted  by  reference  to  the  decisions  of  the 
(  diatnct  and  circuit  courts ;  but  it  is  unne- 
r.  The  aathoritative  decisions  of  this  court 
itUfld  the  geaoaral  role,  and  all  that  remains 
ona  is  to  apply  ihe  law  to  each  case  as  it 

Ife  onJ^  ramaUMf  then,  to  inquire  whether 
ntmpt  cr  midmrtimiaraaoe,  as  set  forth  in 
jg  or  18  210^  a  maritime  OOU' 


tract.  It  is  objected  that  it  is  not  a  mari- 
time contract  because  it  is  made  on  the  land, 
and  is  to  be  performed  (by  payment  of  the  loss) 
on  the  land,  and  is,  therefore,  entirely  a  common 
law  transaction.  This  objection  would  equallv 
apply  to  bottomry  and  respondentia  loans,  which 
are  also  usually  made  on  the  land  and  are  to  be 
paid  on  the  land.  But  in  both  cases  payment  is 
made  to  depend  on  a  maritime  risk — in  the  one 
case  upon  the  loss  of  the  ship  or  goods,  and  in  the 
other  upon  their  safe  arrival  at  their  destination. 
So  the  contract  of  affreightment  is  also  made  on 
land,  and  is  to  be  performed  on  the  land  by  the 
delivery  of  the  goods  and  payment  of  the  freight. 
It  is  true  that  in  the  latter  case  a  maritime  service 
is  to  be  performed  in  the  transportation  of  the 
g^oods.  But  if  we  careAilly  analyze  the  contract  o£ 
insurance  we  shall  find  that,  in  effect,  it  is  a  con- 
tract or  guaranty,  on  the  part  of  the  insurer,  that 
the  ship  or  ^oods  shall  pass  safely  over  the  sea, 
and  through  its  storms  and  its  mauy  casualties  to 
the  port  of  its  destination ;  and  if  they  do  not  pass 
safely,  but  meet  with  disaster  from  any  of  the  mis- 
adventures insured  against,  the  insurer  will  pay 
the  loss  sustained.  So  in  the  contract  of  affreight- 
ment, the  muster  guarantees  that  the  goods  sWl 
be  safely  trans{)orted  (dangers  of  the  seas  excepted) 
from  tne  port  of  shipment  to  the  port  of  deli- 
very, and  there  delivered.  The  (»ontract  of  the 
one  guarantees  against  loss  from  the  dangers  of 
the  sea;  the  contract  of  the  other  against  loss 
from  all  other  dangers.  Of  course,  these  contracts 
do  not  always  run  precisely  parallel  to  each  other, 
as  now  stated ;  special  terms  are  inserted  in  each 
at  the  option  of  the  parties.  But  this  statement 
shows  the  general  nature  of  the  two  contracts. 
And  how  a  mir  mind  can  discern  any  substantial 
distinction  between  them  on  the  question  whether 
they  are  or  are  not  maritime  contracts,  is  difficult 
to  imagine.  The  object  of  the  two  contracts  is,  in 
the  one  case,  maritime  service,  and  in  the  other 
maritime  casualties.  And  then  the  contract  of 
insurance,  and  the  rights  of  the  parties  arisinff 
therefrom,  are  affected  by  and  mixed  up  with  aU 
the  questions  that  can  arise  in  maritime  commerce 
—jettison,  abandonment,  average,  salvage,  capture, 
prize,  bottomry,  Ac,  Perhaps  the  best  criterion  of 
the  maritime  character  of  a  contract  is  the  system 
of  law  from  which  it  arises  and  by  which  it  is 
governed.  And  it  is  well  known  that  the  contract 
of  insurance  sprang  from  the  law  mantime,  and 
derives  all  its  material  rules  and  incidents  there- 
from. It  was  unknown  to  the  common  law ;  and 
the  common  law  remedies,  when  applied  to  it, 
were  so  inadequate  and  clumsy  that  disputes 
arising  out  of  the  contract  were  generally  left 
to  ai'bitration  until  the  year  A.D.  1601,  when 
the  statute  of  43  Eliz.  was  passed  creating  a 
special  court,  or  commission,  for  hearing  and 
determining  causes  arising  on  policies  of  insu- 
rance. The  preamble  to  that  Act,  after  mentioning 
the  great  benefit  arising  to  commerce  bv  the  use 
of  policies  of  insurance,  has  this  singular  state-* 
ment,  "And  whereas,  heretofore  such  assurers 
have  used  to  stand  so  justly  and  precisely  upon 
their  credits  as  few  or  no  controversies  have  arisen 
thereupon,  and,  if  any  have  grown,  the  same  have, 
from  time  to  time,  been  ended  and  ordered  by  cer- 
tain grave  and  decreet  merchants  appointed  by 
the  Lord  Mayor  of  the  City  of  London,  as  men  by 
reason  of  their  experieace  &\^ieaVi  \a  andAt«\»JcA 
aud  speedily  to  decide  thoae  cawaea,  \mSuii  ^  ^BXA 
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years  that  divers  persons  have  withdrawn  them- 
selves from  that  arbitrary  course,  and  have  sought 
to  draw  the  parties  assured  to  seek  their  moneys  of 
every  several  assurer  by  suits  commenced  in  her 
Majesty's    courts,    to    their    great    charges    and 
delays.  *    The  commission  created  by  this  Act  was 
to  be  directed  to  the  judge  of  the  Admiralty  for 
the    time  bein^,  the  Recorder   of  London,  two 
doctors  of  the  civil  law,  and  two  common  lawyers, 
and  eight  grave  and  discreet  merchants.    The  Act 
was  thus  an  acknowledgment  of  the  jurisdiction 
to  which  the  case  properly  belonged.      Had  it 
not  been    for    the    jealousy    exhibited    by    the 
common  law  courts  a^iust  the  Court  of  Admi- 
ralty, in    prohibiting  its  co^isance    of    policies 
of  insurance  half  a  century  oef ore  (4  Inst.  139), 
the   latter     court,    as    the    natural    and    proper 
tribunal    for   determining    all    maritime    causes, 
would  have  furnished  a  remedy    at   once  easy, 
expeditious,  and  adequate.     It  was  only  after  the 
common  law,  under  the  influence  of  Lord  Mans- 
field and  other  judges  of  enlightened  views,  had 
imported  into  itself  the  various  provisions  of  the 
law  maritime  relating  to  insurance,  that  the  courts 
at  Westminster  ELall  began  to  furnish  satisfactory 
relief  to  suitors.    And  even  then,  as  remarked  by 
Sir  W.  D.  Evans,  "  the  inadequacy  of  the  existing 
law  to  settle,  nroprio  vlyore,  complicated  (questions 
of  average  ana  contribution,  is  very  manifest  and 
notorious.      Such  questions  are,  bj  consent,  as 
matter  of  course,  and  from  conviction  of  counsel 
that  justice  cannot  be  attained  in  any  other  way, 
referred  to  private  examination;    but  a  law  can 
hardly  be  considered  as  perfect  which  is  not  pos- 
sessea  of  adequate  powers  within  itself  to  complete 
its  purpose,  and  which  requires  the  extiin^ic  aid  of 
personal  consent :"  (Evans's  Statutes,  vol.  2,  p.  226, 
3rd  edit.)    The  contrivances  to  which  Lord  Mans- 
field resorted  to  remedy  in  a  measure  these  diffi- 
culties, are  stated  by  ^ark,  J.  in  the  introduction 
to  his  work  on  insurance.      These  facts  go  to 
show,  demonstrably,  that  the  contract  of  marine 
insurance  is  an  exotic  in  the  common  law.    And 
we    know    the    fact,   historicidly,    that    its    first 
appearance  in  any  code  or  system  of  laws  was  in 
tne  law  maritime  as  promulgated  by  the  various 
maritime  states  and   cities    of    Europe.     It  un- 
doubtedly ffrew  out  of  the  doctrine  of  contribution 
and  generalavera^  which  is  found  in  the  maritime 
laws  of  the  ancient  Bhodians.     By  this  law,  if 
either  ship,  freight,  or  cargo  was  sacrificed  to  save 
the  others,  all  had  to  contribute   their  propor- 
tionate share  of  the  loss.    This  division  of  loss 
naturally  suggested  a  provisional  division  of  risk ; 
first,  amongst  those  engaged  in  the  same  enterprise; 
and,  next,  amongst  associations  of  shipowners  and 
shipping  merehants.    Hence  it  is  found  that  the 
earliest  form  of  the  contract  of  insurance  was  that 
of  mutual  insurance,  which,  according  to  Pardessus, 
dates  back  to  the  tenth  century,  if  not  earlier,  and 
in  Italy  and  FortugeJ  was  made  obligatory.    By  a 
regulation  of  the  latter  kingdom,  made  in  the 
fourteenth  century,  every  shipowner  and  merchant 
in  Lisbon  and  Oporto  was  bound  to  contribute  2 
per  cent,  of  the  profits  of  each  voyage  to  a  common 
fund  from   which  to  pay  losses  whenever  they 
should  oocor:   (2  Paraes.  Lois  Mar.  369;   6  io. 
803.)    The  next  step  in  the  system  was  that  of 
insurance   upon    premium,     dapitalists,    faniiliar 
with  the  risks  of  navigation,  were  found  willing  to 
^arantee  a^nst  them  for  a  small  consideration  or 
iffnuum  paid.    This,  the  final  form  of  the  oon- 
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tract,  was  in  use  as  early  as  the  be^innmg  of  the 
fourteenth  centnry,  and  the  tradition  is,  that  it 
was  introduced  into  England  in  that  oentoiy  by 
the  Lombard  merchants  who  settled  in  London 
and  brought  with  them  the  maritime  usages  of 
Venice  and  other  Italian  cities.  Express  regula- 
tions respecting  the  contract,  however,  do  nol 
appear  in  any  code  or  compilation  of  laws  earlier 
than  the  commencement  ox  the  fifteenth  oentoiy. 
The  earliest  which  Pardessus  was  able  to  find 
were  those  contained  in  the  Ordinanoes  of  Bar- 
celona, A.D.  1435;  of  Venice,  A.D.  1468;  of 
Florence,  A.  D.  1523;  of  Antwerp,  A.D.  1537, 
Ac.  (Pardessus,  vol  5,  p.  493;  yoL  4.  pp.  598, 
37.)  Distinct  traces  of  earlier  regulations  are 
found,  but  thB  ordinances  themselves  are  not  ex- 
tant. In  the  more  elaborate  monuments  of  mari- 
time law  which  appeared  in  the  sixteenth  and 
seventeenth  oentunes,  the  contract  of  insurance 
occupies  a  larse  s^tce.  The  Guidon  de  la  Mer, 
whicn  appeared  at  Bouen  at  the  close  of  the  six- 
teenth century,  was  an  elaborate  treatise  on  the 
subject ;  but,  in  its  discussion,  the  principles  of 
every  other  maritime  contract  were  explained.  In 
the  celebrated  Marine  Ordinance  of  Louis  XIV., 
issued  in  1681,  it  forms  the  subject  of  one  of 
the  principal  titles  (Lib.  3,  tit.  fi!)  As  is  well 
known,  it  has  aJways  formed  a  part  of  the  Scotch 
maritime  law.  Suffice  it  to  say,  that  in  every  mari- 
time code  of  Europe,  unless  rjugland  is  excepted, 
marine  insurance  constitutes  one  of  the  principal 
heads.  It  is  treated  in  nearly  every  one  of  those 
collected  by  Pardessus,  except  the  more  ancient 
ones,  which  were  compiled  before  the  contract  had 
assumed  its  place  in  written  law.  It  is,  in  fact,  § 
part  of  the  general  maritime  law  of  the  world; 
slightly  modified,  it  is  true,  in  each  country, 
according  to  the  circumstances  or  genius  of  the 
people.  Can  stronger  proof  be  presented  that  the 
contract  is  a  maritime  contract?  But  an  addi- 
tional argument  is  found  in  the  fact  that  in  all 
other  countries,  except  England,  even  in  Scotland, 
suits  and  controversies  arising  upon  the  contract 
of  marine  insurance  are  within  tne  jurisdiction  of 
the  admiralty  or  other  marine  courts  :  (See  Bene- 
dict's Admiralty,  §  294,  edit.  1870).  The  French 
Ordinance  of  1^1  touching  the  marine,  in  enume- 
rating the  cases  subject  to  the  jurisdiction  of  the 
judges  of  admiralty,  expressly  mentions  those 
arismff  upon  policies  of  assurance,  and  concludes 
with  this  broad  language :  "  And  ^nerally  all  con- 
tracts concerning  l£e  commerce  m  the  sea :  '*  (See 
Laws,  256.)  The  Italian  writer,  Roc^us  says: 
"These  subjects  of  insurance  and  disputes  re- 
lative to  snips  are  to  be  decided  according 
to  maritime  law,  and  the  usages  and  customs 
of  the  sea  are  to  be  respected.  The  proceed- 
ings are  to  be  according  to  the  forms  of  mari- 
time courts  and  the  rules  and  principles  laid  down 
in  the  book  called  the  Consulate  of  the  Sea,  printed 
at  Barcelona  in  the  year  1592  : "  (Roccus  on  Insur- 
ance, Note,  80.)  It  is  also  clear  that,  originally, 
the  English  admiralty  had  jurisdiction  of  this  ae 
well  as  of  other  maritime  contracts.  It  is  expressly 
included  in  the  commissions  of  the  admiral :  (Bene- 
dict, sect.  48.)  Dr.  Browne  says  :  "  The  cognizance 
of  policies  of  insurance  was  of  old  daiDoed  by  the 
Court  of  Admiralty,  in  which  they  had  the  great 
advantage  attendinf^  aU  their  proceedings  as  to  the 
examination  of  witnesses  bejond  the  seas  or 
speedily  going  out  of  the  kingdom : "  (2  Bio.  CMv. 
&  Adm.  liKw,  ^.\    But  t^  intoleriinoe  of  tiie 
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a  law  courts  prohibited  the  exercise  of  it. 
»rly  case  of  Cran^  v.  BoU,  38  Hen.  8  (1546), 
3ition  was  granted  for  this  purpose  :  (Sec  4 
fc.  139.)     Mr.  Browne  says,  very  pertinently, 

is  the  rationale,  and  what  the  true  prin- 
hich  ought  to  govern  this  c^uestiou,  viz. : 
3ntracts  should  be  cognizable  m  admiralty  ? 
sthis?  All  contract  which  relate  purely 
time  affairs,  the  natural,  short,  ana  easy 

of  enforcing  which  is  found  in  the  admi- 
oceedings  :'*  (2  Browne,  88.)  Another  consi- 
i  bearing  directly  on  this  qiestion  is  the  fact 
commissions  in  admiralty  issued  toourcolo- 
emors  and  admiralty  judges,  prior  to  the  Re- 
i,  which  niay  be  fairly  sup|)OHed  to  have  been 
xiinds  of  the  convention  which  framed  the 
ition,  contained  either  express  jurisdiction 
licies  of  insurance  or  such  general  juris- 
OTer  maritime  contracts  tws  to  embrace 
Benedict,  c.  9.)  The  discussions  that  have 
ace  in  the  district  and  circuit  courts  of  the 
States  have  n'>t  been  adverted  to.  Many  of 
re  characterised  by  much  learning  and 
..  The  learned  and  exhaustive  opinion  of 
Story,  in  the  case  of  De  Ttovio  v.  Bolt  (2  Gral- 
i^8),  affirming  the  admiralty  jurisdiction 
icies  of  marine  insurance,  has  never  been 

d,  and  will  always  stand  as  a  monument  of 
it  erudition.  That  case  was  decided  in 
X  has  been  followed  in  several  other  cases 
irst  circuit :  (see  2  Curtis,  332,  333.)  In 
>ry,  J.,  in  reafi&rminff  his  first  judgment, 
it  he  had  reason  to  believe  that  Marshall, 
i  Washin^n,  J.,  were  prepared  to  main- 
>  jurisdiction.  What  tne  opinion  of  the 
idses  was  he  did  uot  know :  (2  Storey*s 
13^^  Doubts  as  to  the  jurisdiction  have 
ally  been  expressed  by  other  judges ;  but 
of  opinion  that  the  conclusion  of  Justice 
ras  correct.      The  answer  of  the  court, 

e,  to  the  question  propounded  by  the  cir- 
rt  will  be,  that  the  District  Court  for  the 

of  Massachusetts,  sitting  in  admiralty, 
idictioii  to  entertain  the  libel  in  this  case. 
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tefore  Martik  and  Bramwell,  6B.) 

Wkight  v.  Wabd. 

Skipping  Assurance  Asaociaiion — lAability 
iknatud  shareholder — Assessment  by  com- 
— Adjustment  hy  a/verage-stafer,' 
e$  of  a  Mutufd  8hi^)ping  Assurance  Asso- 
%  provided  that  "  in  case  of  its  becoming 
Ofry  to  make  amj  payment  in  respect  of  any 
'damage  happening  to  any  skip  insured,  the 
«4  to  &e  home  and  paid  by  each  member  of 
tsodation  shotdd  upon  each  and  every  such 
on  he  assessed  cmd  apportioned  by  ih4i  com- 
vpon  and  amongst  the  members  of  the  asso- 
%  tiabU  to  eonirihuie  thereto"  ^c, 
Hon  for  loss  the  declaration  set  out  the  policy 
]e  above  rule,  and  averred  thai  the  plaintiff 
*aiiwajf$  heen  ready  and  wiUing  thai  the 
ii  to  he  heme  and  f  add  by  each  respective 
Brqf  ike  §aid  assocMHon  in  respect  of  the 
9$$ ehcmJd  he  aeeeeeedand  apportioned  oy  the  I 
Itltm  if  Ae  amfMoHon  aeeordmff  to  the  regti'  \ 


lotions  of  tJie  said  policy,^*  and  that  the  plaintif 
had  "  requested  the  defendant  and  the  said  com- 
mittee to  assess  and  apportion  the  same,  but  they 
had  neglected  and  refiised  so  to  do,  although  a  rea- 
sonahle  time  for  that  purpose  had  long  since 
elapsed"  And  that  "  except  as  aforesaid  aU  con- 
dliwns  had  been  fKlfilledf"  Sfc.  It  then  alleged  as 
a  breach  the  nonpayment  by  tJie  defendant  of  his 
propoiiion  of  the  sum  insured. 
Held,  on  demurrer,   tfiat   the  declaration  did   not 

show  any  U ability  on  tJie  part  oftJie  defendant. 
To    the    above  decuiration    tlie  defendant  pleaded 
(sixthly),  "  That  by  ths  regulations  annexed  to  the 
said  policu  it    was    declared    tJiat    a  committee 
"  tenth "  sfuudd  be  appointed,  wlw  should  meet 
quaiierly,  at  the  discretion  of  the  7nanagers,  to 
audit  the  accounts,  settle  claitns,  aitd  order  pay- 
ment  of  th**  satne    by  the  managers^  draft;  and 
tluit.    th^    mawigers    should   Jiave  full   potoer    to 
settle  all  claims  on  policies ;  and  that  the  claim  of 
tlie  plaintiff  had  not  been  settled  in  mantier  pro- 
vidtd  tj*c.,  nor  liad  payment  of  the  same  by  the 
managers*  draft  been  ordered;"*   and  (seventMy), 
**tJuif   by   tJie  said  reguhitions   it  was  declared 
that  all  average   claims  should  be   adjusted  by 
a  professional  average -stater,   accx>rdlyig    to   live 
usa/j/e  of  Lloyd* s,  ^'c. ;  and  that  the  only  claim,  of 
the   plaint  iff  teas  an  average  claim  within  the 
yncaning  of  tlie,  said  regulation,  and  that  ths  same 
had  never  bevn  adjusted  as  provided  for,  and  the 
plaintiff  had  mwer  been  ready  and  willing  to  have 
tlte  same  adjusted." 
Held,  on  demurrer,  that  the-  pleas  were  good. 
The   first  count  of  the  declaration  stated: — For 
that  the  plaintiff,  before  and  at  the  time  of  making 
the  policy  of  insurance  hereinafter  mentioned,  was, 
and  still  is  a  member,  together  with  the  defendant 
and  divers  other  persons,  of  a  certain  association 
called  the  National  Mutual  Shipping  Assurance 
Association,  and  the  ship  or  vessel  hereinafter 
mentioned  was,  before  and  at  the  time  of  the 
making  of  the  policy  of  insurance  hereinafter  men- 
tioned, admitted  and  entered  in  the  said  associa- 
tion.   And  the  plaintifif,  on  the  20th  March  1869, 
caused  to  be  made  a  certain  policy  of  insurance, 
purporting  thereby,  and  containing  therein,  that 
the  plaintiff,   as    well    in  his  own  name  as  for 
and  m  the  name  and  names  of  all  the  assured  to 
whom  the  same  did,  might,  or  should  appertain,  in 
part  or  in  all,  did  make  assurance,  and  cause  him- 
self and  them,  and  every  of  them,  to  be  insured, 
lost  or  not  lost,  at  and  from  meridian  of  the 
20th  March  1869  until  meridian  of  the  20th  March 
1870,  upon  the  body,  tackle,  apparel,  ordnance, 
munition,  artillery,  boat,  and  other  fiimiture  of 
and  in  the  good  ship  or  vessel  called  the  Cherub, 
or  by  whatsoever  other  name  the  said  ship  was  or 
should  be  named,  &c.,  and  so  should  continue  and 
endure  until  the  said  ship,  with  all  ker  ordnance, 
tackle,    &c.,  should   be  arrived  as    above,  upon 
the  said  ship,  &c.,  until  she  had  moored  at  anchor 
twenty-four    hours  in  ffood    safety,  and  that  it 
should  be  lawful  for  tne  said  slup  in  the  said 
voyage  to  proceed  and  saU  to,  and  touch  and  stay  at 
any  port  and  places  not  excepted  in  the  rules  an- 
nexed to  the  said  policy,  and  without  prejudice  to 
that  insurance,  and  the  said  ship,  &c.,  for  so  much  as 
concerned  the  assured  by  agreement  between  the 
assured  and  the  assurers  in  that  policy  were  and 
should  be   valued  at  lOOOL    Ana  \AraL<(^\£ai%  >(ki^ 
absolute  perils  of  the  aea  i?\nc\v  \.\i^  %a«vtt«t%  ^^wjWk 
contented  to  bear,  and  did  teke  uipoTL>^«ai  \xL>iN^^ 
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voya^,  they  were  of  the  seas,  men  of  war,  fire 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters 
of  mart  and  countermart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detamments  of  aU  kings, 
princes,  and  people  of  what  nation,  condition  or 
quality  soever,  barratry  of  the  master  or  mariners, 
and  of  all  snch  aforesaid  perils,  losses,  and  misfor- 
tunes that  should  come  to  the  hurt  detriment  or 
damage  of  the  said  ship,  &c.,  or  anv  part  thereof, 
according  to  the  rules  annexed  to  the  said  policy. 
And  in  case  of  any  loss  or  misfortune  it  should  be 
lawful  to  the  managers,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travel  for,  in,  and  about 
the  defence,  safeguard,  and  recovery  of  the  said 
ship,  Ac.,  or  any  part  thereof,  without  prejudice  to 
that  insurance,  to  the  charges  whereof  they  of  the 
association  would  contribute  each  one  according  to 
the  rate  and  quantity  of  that  sum  therein  assured. 
And  it  was  agreed  by  them,  the  insurers,  that  the 
said  writing  or  policy  of  assurance  should  be  of  as 
much  force  and  effect  as  the  surest  writing  or 
policy  of  assurance  theretofore  made  in  Lombard- 
street,  or  in  the  Royal  Exchange,  or  elsewhere  in 
London.    And  so  they,  the  association,  were  con- 
tented, and  did  thereby  promise  and  bind  them- 
selves, each  one  for  his  own  part,  their  heirs  and 
executors,    and    goods,   to     the    assured,    their 
executors,   administrators,    and    assigns    for  the 
true    performance   of    the    premises,    confessing 
themselves    paid    the    consideration    due    unto 
them    at  and    after    the    rate  of   20^   per  c«nt., 
and     by    a     certain     memorandum    thereunder 
written,    it   was    mutually  agreed    that    the  re- 
gulations annexed   to    the  said  policy  of    assu- 
rance should  form  part  of  the  said  policy.    And  it 
was  by  the  said  regulations  annexed  to  the  said 
policy  of  assurance,  amongst  other  things,  declared 
— first,  that  the  members  of  the  said  association 
severally  and  respectively,  not  jointly  or  in  partner- 
ship, nor  the  one  for  the  other  of  them,  but  each 
only  in  his  own  name,  insured  each  other's  ships  or 
shares  of  ships  from  noon  of  the  20th  March  1869, 
or  from  the  date  of  entry  of  such  vessel  respec- 
tively, until  noon  of  the  26th.  March  then  next,  and 
from  that  time  until  noon  of  the  20th  March  in  the 
next  succeeding  year,  and  so  on  from  year  to  year, 
unless  notice  to  the  contrary  should  be  given  as 
thereinafter  mentioned,  against  all  losses,  perils, 
and  damages  of  what  nature  or  kind  soever  which 
might  be  sustained  or  received  by  their  respective 
ships,  or  caused  or  done  by  them  to  other  ships  or 
cratt,  except  when  on  the  voyages  in  the  traae,  or 
under  the  circumstances  thereinafter  particularly 
excepted.    And  it  was  thereby  further  declared, 
secondly,  that  for  the  better  regulation  and  more 
equitable  acyustment  of  claims  on  the  said  asso- 
ciation, there  should  be  established  four  classes 
of   assurances,   and     in    case   of    its    becoming 
necessary  to    make  any  payment    in   respect  of 
any  loss  or  damage  happening  to  or  by  any  ship  or 
ships  insured  in  the  said  association,  the  amount 
to  be  borne  and  paid  by  each  respective  member  of 
the  association  shoula  upon  each  and  every  such 
occasion  be  assessed  and  apportioned  by  the  com- 
mittee upon  and   amount  the  members  of  the 
association  liable  to  contribute  thereto  in  the  man- 
ner thereinafter  mentioned.    And  it  was  thereby 
further  declared,  fourthly,  that  the  managers  of 
the  said  association  should  subscribe  and  sign  all 
policies  of  assurance  in   the  name    of  the    said 
association,  and  that  the  signature  of  either  of  the 
managers  should  be  binding  and  oondusive  on  aH 


and  every  member,  and  have  the  same  operation  as 
if  each  and  every  member  had  si^ed  such  poUcics 
subject  to  their  being  countersigned  by  one  or 
more  of  the  committee  or  two  members.  And  it 
was  thereby  declared,  sixth,  that  ships  should  not 
be  insured  when  employed  in  any  unlawful  tnide 
with  the  knowledge  or  consent  of  the  assured,  nor 
when  loading  or  unloading  on  any  main  shore  or 
beach  when  oeiiig  in  the  Sol  way  Firth  or  in  the 

1K)rt  of  Dundalk,   Annan,  Dumfries,   Preston,  or 
jytham,   nor    when   or  after   proceeding   higher 
than   Glasson  Doc^k  m  Lancaster  River,  and  that 
ships  being  employed  in  any  case  contrary  to  the 
said  rule  should  not  be  entitled  to  recover  for  any 
loHs   by  the  sea  risk   of  any  subsequent  voyage 
until  surveyed  in  a  safe  port  by  some  person  ap- 
|)oiuted  by  the  committee  and  re-admitted.     Audit 
was  thereoy  further  declared;  eighthly,  that  any  ship 
sailing  on  any  voyage  prohibited  by  the  said  a8so 
-iation  shoula  thenceforth  cesvse  to  be  insured,  but 
on  notice  in  writing  being  given  to  the  managers 
might  be  exemptea  from  contribution  to  any  losses 
or  averages  which  might  occur  after  the  date  of 
such  notice,  but  not  otherwise.     And  it  was  further 
declaimed,  fourteonthly,   that  all  drafts   for  clainus 
written    off    by   the    committee    should   be  duly 
acx^pted  and  returned  to  the  managers  within  one 
month  from  date,  and  punctually  paid,  and  if  any 
meml)er  should  neglect  or  refuse  to  pay  such  con- 
tributions, his  respective  ship  or  ships  should  im- 
niLHliately  cease  to  be  insured  in   or  by  the  said 
association,  but  that  he  should    still  be  Uable  to 
contribute  to  all  losses  and  averages  which  might 
occur  during  the  continuance  of  the  assurance.  And 
that  the  solicitors  should  be  directed  to  sue  imme- 
diately for  the  amount  due  on  l)ehalf  of  the  asso- 
ciation in  the  name  of  one  of  the  munagers  to  whom 
the  assured  or  holder  of  the  said  policy  covenanted 
to  pay  all  contributions  ordered  by  the  committee. 
And  it  was  thereby  further  declared,  (twenty-tiiird), 
that  the  managers,  unless  they  received  ten  days 
notice  to  the  contrary,  should  renew  each  policy  on 
its  expiration,  except  in  cases  where  it  might  be 
deemed  expedient  not  to  renew  the  same.    And 
the  plaintiff  says  that  the  said  policy  of  assurance 
was  then  subscribed  with  the  name  of  the  defendant 
and  divers  other  persons,  and  was  then  duly  sub- 
scribed by  either  of  the  managers  and  countersigned 
by  two  of  the  members  of  the  said  association,  accord- 
ing to  the  said  regulations,  as  agents  for  the  said 
several  persons,  as  assurers  for  the  sum  of  1000/> 
upon  the  premises  in  the  said  policy  of  assurance 
mentioned.    And  the  said  policy  was  so  subscribed 
and  countersigned  as  aforesaid  for  procuration  of 
the  several  members  of  the  said  association,  every 
member  bearing  his  ecfiaX  proportion  according  to 
the  sums    mutually  insured    therein.    And   the 
plaintiff  further  says  that,  the  said  polioy  of  assur- 
ance was  so  made  by  the  plaintiff  as  aforesaid  for 
and  on  behalf  of  the  plaintiff  and  one  John  Melvin, 
and  for  the  use  and  benefit  of  them  or  either  of 
them,  and  the  plaintiff  and  the  said  John  Melvin 
were  or  either  of  them  was  at  the  time  of  the  com- 
mencement of  the  risk  and  from  thenoe  continually 
afterwards  until  and  at  the  time  of  the  loss  here- 
inafter mentioned,  interested  in  the  said  ship  to  a 
large  value  and  amount,  to  wit,  to  the  value  m  the 
said  policy  mentioned.    And  the  plainl^  farther 
says,  that  the  said  ship  or  vessel,  during  the  time 
covered  by  the  said  policy,  was  not  emploj^  in 
any  unla^mil  trade  nor  in  loading  or  anloaclinjg  oi 
\  toy  XQSffli  «\lotq  Qi  \raM^  Ttfx  iv«a  tiie  mad  ship  or 
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in  any  port  or  place  prohibited  by  the  said 
tions  annexed  to  the  said  policy,  nor  was  the 
lip  or  vessel  sailing  oii  any  voyage  prohibited 
said  association,  and  the  said  ship  or  vessel 
time  of  the  loss  hereinafter  mentioned  re- 
1  and  was  insured  in  the  sum  of  1000?.  by 
id  association  for  the   period  in  the  said 

mentioned.  And  the  plaintiff  further 
:hat  the  said  ship  or  vessel  during  the 
ime,  and  whilst  she  was  attempting  to 
ate  a  voyage  which  was  protected  by  the 
>licy  of  insurance,  to  wit  on  the  8th  March 
was,  by  the  perils  insured  against,  wholly 
knd  by  reason  of  the  premises  the  defendant, 
ember  of  the  said  association,  l)ecame  and 
ible  to  pay  to  the  plaintiff  the  defendant's 
tion  of  the  said  sum  of  lOOOL ;  and  the 
ff  has  always  been  ready  and  willing  that 
onnt  to  be  borne  and  paid  by  each  respec- 
ember  of  the  said  association  in  respect  of 
d  loss,  should  l>e  assessed  and  apportioned 
committee  of  the  said  association  according 

regulations  annexed  to  thr'  said  policy, 
le  pkintiff  requested  the  defendant  and  the 
cnmittee  to  assess  and  apportion  the  same,  but 
ive  neglected  and  refused  to  do  so,  although 
nable  time  for  that  purpose  has  long  since 
I.  And  except  as  aforesaid  all  conditions 
t)een  fulfilled,  and  all  events  and  things 
«  and  all  tim&s  elapsed  to  entitle  the  plaintiff 
payment  of  the  defendant*s  proportion  of 
1  sum  of  1000/.,  and  to  maintam  this  action ; 
t  defendant  has  not  paid  the  same, 
defendant  demurred  to  the  declaration,  on 
»and  that  the  plaintiff  could  not  on  the  facts 
ed,  sue  the  defendant  on  the  policy  de- 
on  to  recover  a  proportion  of  tne  sum  in- 

He  also  pleaded  the  following  pleas  {hifcr 

Sixth,  that  by  the  said  regulations  annexed 
^aid  policy,  as  in  the  said  first  count  men- 
it  was  declared  as  follows :  10th,  that  a  com- 
(not  exceeding  ten,  three  to  be  a  quorum) 
be  appointed  for  superintending  the  affairs 
association,  who  should  meet  quarterly,  at 
cretion  of  the  said  managers,  on  the  days 
I  mentioned,  to  audit  the  accounts,  settle 

and  order  payment  of  the  same  by  the 
ars*  draft;  24tn,  that  the  managers  (vide 
^  should  have  full  power  to  settle  all  claims 
icies.  And  the  aefendant  says  that  the 
[>f  the  plaintiff  has  not  been  settled  in 
r  proviaed  bv  the  said  regulations,  or 
of  them,  nor  has  payment  of  the  same  by 
lanager's  draft  'been  ordered ;  seventh, 
r  the  said  regulations  annexed  to  the  said 
as  in  the  said  first  count  mentioned  it 
lelared  as  follows :    12th,  that  all  average 

be  adjusted  by  a  professional  averac^e, 
ocoording  to  the  usage  of  Lloyd's,  and  ae- 
at  the  office  of  the  manager,  fifteen  days 
18  to  the  periodical  meeting  of  the  com- 
[vide  rale  10),  to  entitle  the  claimant  to  a 
eat  at  such  meeting ;  but  should  the  com- 
or  the  assured  be  dissatisfied  with  such, 
lall  within  ten  days,  notice  being  fpvcn  to 
aagen,  refer  the  same  to  two  arbitrators, 
ye  dhosen  by  the  committee,  and  the  other 
assured,  who  shall  have  the  power  to  call 
Tid  person  to  their  aid,  and  the  award  of 
>  of  SQoh  three  persons  shall  be  final,  other- 
bb  decision  of  tne  oonmuUee  to  be  ooncia-  . 
knd  &e  deSmdant  says  that  the  only  claim  J 


of  the  plaintiff  is  an  average  claim  within  the 
meaning  of  the  said  regulations,  and  that  the  same 
has  never  been  adjusted  as  provided  for  by  the 
said  regulations,  and  the  plaintiff  has  never  been 
ready  and  willing  to  have  the  same  adjusted. 

Demurrer  to  tnese  pleas,  the  grouna  being  that 
they  confessed  without  avoiding,  and  joinder. 
HersclicU,  for  the  defendant,  cited : 

Redway  v.  Sweeting,  L.  Bep.  2  Ex.  400 ;  16  L.  T.  Bep. 
N.  S.  495. 

Butler  {L.  Temple  with  him),  for  the  plaintiff, 
cited: 

Strong  ▼.  Harvey,  3  Bing*.  304 ; 

Scott  ▼.  Avery,  5  Ho.  L.  811 ; 

Iredwen  v.  Holman,  1  H.  &  C-  72; 

Harvey  v.  Beckwith,  2  H.  &  M.  429 ;   10  L.  T.  Bep. 
N.  S.  632. 
H(^rschell  having  beeu  heard  in  reply,  the  court 
gave  judgment  as  follows  : — 

Martin,  B. — Mv  brother  Bramwell  and  I  both 
think  that  the  defendant  is  entitled  to  the  judg- 
ment of  the  court.     First,  my  impression  is  that 
the  declaration  is  bad  by  reason  of  the  omission  to 
satisfy  in  some  way  or  other  the  statement  of  the 
rule  of  the  association,  that  in  case  of  its  becoming 
necessary  to  make  any  payment  in  respect  of  any 
loss  or  damage,  "  the  amount  to  be  borne  amd  paid 
by  each    respective    member    of   the  association 
should  upon  each   and    every  such  occasion  be 
assessed  and  apportioned  by  the  committee  upon 
and  amongst  the  members  of  the  as80(.dation  liable 
to  contribute  thereto."     The  plaintiff   does  not 
show  either  that  that  rule  was  satisfied,  or  that 
anything  occurred  which  would   entitle   him  to 
recover    without     an    assessment    being    made. 
Secondly,  I  think  the  pleas  are  good.    The  seventh 
plea  is  identical  with  a  plea  in  Tredwe^i  v.  Holman^ 
which  was  held  bad,  ana  by  that  case  we  are  bound. 
I  think  it  is  a  sufficient  answer  to  Mr.  Butler's  able 
contention  that  if  people  choose  to  make  written 
contracts  of  this  kind  they  must  abide  by  them. 
No  doubt  it  is  an  evil  that  there  should  oe  this 
excessive  difficulty  in  maintaining  an  action,  but 
the  difficulty  arises  from  the  terms  of  the  contract. 
Brajiwkll,  B. — I  am  of  the  same  opinion.    Mr. 
Butler  has  said  all  that  could  be  said,  but  he  is 
concluded  both  by  the  reason  of  the  thing  and  by 
authority.     I  will  furst  quote  the  beginning  of  my 
brother  Martin's  judgment  in  Tredwen  v.  Holman : 
"  The  case  of  Scott  v.  Avery  decided  that  the  in- 
surer and  underwriter  may  contract  that  no  right 
of  action  (to  be  enforced  m  a  court  of  law)  shall 
accrue  until  an  arbitrator  has  decided,  not  merely 
as  to  the  amount  of  damages  to  be  recovered,  but 
upon  any  dispute  that  may  arise  upon  the  policy. 
Tne  question,  therefore,  is  one  of  construction,  and 
we  think  the  parties  to  this  policy  have  so  agreed." 
It  is  clear  to  my  mind  that  the  parties  never  con- 
templated that  actions  might  be  brought  by  one 
member  aeainst  another.    The  suffering  member 
was  to  make  his  claim  to  the  committee,  and  they 
were  to  assess  and  apportion  the  amount  according 
to  the  rules.     Tredwen  v.  Hohtuin  is  no  authority  . 
for  holding  the  declaration  good,  because  there 
there  was  an  averment  that  all  conditions  prece- 
dent had  been  fulfilled.     But  here  there  is  an  ex- 
ception— **  except  as  aforesaid" —  in  the  averment* 
of  the  performance  of  the  conditions  precedent. 
Then  we  were  pressed  by  the  case  of  Strong  v. 
Harvey  (3  Bing.  304).     That  is  certainly  a  re- 
markable case,  and  it  '?raa  caiaave»i\V«^  \i^w  vcA 
distinguished  by  'Wood,'V.O.,  *m  Howwu  ^.  "Bw^- 
ivUh^  H.  &  M.  42S ;  10  Ii.  T.  'Se^.  ^.  ^.  ^"^Y 
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The  Vice-chancellor  says,  **  In  Strong  v.  Harvey  a 
policy  had  been  granted,  and  the  terms  thereof  were 
that  the  claim  was  to  be  paid  within  three  months 
after  it  had  been  adjusted  b^  a  committee,  named 
in  the  body  of  the  policy  itself ;  the  action  was 
brought  against  a  member  of  the  committee,  who 
was  also  one  of  the  underwriters  of  the  policy,  and 
all  that  was  held  was  that  he  could  not  plead  his 
own  laches  in  not  having  made  the  adjustment  in 
bar  of  the  claim."  Harvey  v.  Bechunfk  is  really  a 
strong  authority  in  favour  of  our  decision  for  the 
defendant,  because  the  policy  there  was  almost 
identical  with  that  in  the  present  case.  The  Vice- 
Chancellor's  observation  is  applicable  here.  "  The 
whole  scheme  is  that  the  insurers  are  not  to  pay 
the  insured  directly,  but  the  committee  is  to  make 
an  order,  and  the  secretary  is  to  draw  upon  the 
members  in  accordance  therewith,  and  a  fund  is  to 
be  thereby  raised  out  of  which  the  losses  are  to  be 
m«de  ^ood.  One  word  as  to  the  seventh  plea.  I 
think  it  is  perfectly  good.  The  only  undertaking 
by  the  defendant  was  that  he  would  pay  according 
to  the  adjustment  of  the  professional  average- 
stater,  or  if  the  committee  or  the  assured  were  ms- 
satisfied  with  such,  then  that  he  would  pay  a  sum 
to  be  fixed  by  arbitration. 

Judgment  for  the  defendant. 

Attorneys  for  the  plaintiff,  Cne«t4^r  and  Urqnhartf 
for  Wright,  8tockleif,  and  Becket,  Liverpool. 

Attorney  for  the  defendant,  TJws.  Cooper,  153, 
Leadenhafl-street,  E.C. 


JXTDZCZAX    COMMITTEE  OF  THE 
PBIVT  COUNCIL. 

Reported  by  Douglas  Kihospord,  Esq.,  Barritter«At*Law. 


Feb.  8,  9,  and  11, 1871. 

(Present :  The  Right  Hon.  Sir  James  W.  Colvilb, 
Sir  Joseph  Napier,  and  Lord  Justice  James.) 

The  Freedom. 

Damage  to  ea/rgo — Bigkt  to  sue — ^24  Vict.  c.  10,  «.  6 — 
18  ^  19  Vid.  c.  Ill—"  Dangers  of  the  seas  "— 
VentiUUion  of  ship's  hold — Uniis  of  proof 

In  a  »uit  for  damage  to  cargo,  ana  for  improper 
delvoery  thereof  by  the  consigtiees,  who  were  also 
assignees  of  the  bul  of  lading  : 

Held  (afvrtnina  the  juagrnent  of  the  Court  of  Admi- 
raUy)  tliat  the  legal  title  lujuving  been  transferred  to 
amd  vested  in  the  plaintiffs,  the  right  of  suing  upon 
the  contract  was  also  transferred  to  thetn  by  force 
of  the  statiUe  (18  Sf  19  Vict.  c.  111).  It  was  in- 
tended by  this  statute  that  the  rigJU  of  suing  upon 
the  contract  under  a  bill  of  lading  should  fotUno 
the  property  in  tJie  goods  therein  specified — tlvat  ie 
to  say,  the  legal  tUle  to  the  goods  as  a/jainsi  tJis 
indorser. 

The  proximate  cause  of  da/mage  to  oil-cake  was  thai 
from  the  nature  and  collocation  of  a  cargo  of 
animal,  vegetable,  and  (to  some  extent)  piitrescibie 
nuUter,  from  sea-damage  done  to  a  portion  of  the 
cargo,  from  the  packing  and  cra/mmtng  of  the  ship 
so  as  to  prevent  any  circulation  of  air,  and  from 
iJie  doling  of  tli/e  hafcJies,  the  almosphere  in  tlie 
8hip*s  hold  being  without  means  of  escape,  became 
damp,  healed,  and  vitiated : 

Held,  thai  this  proximate  cause  was  not  within  tits 
legal  import    of  tlie  exception  **  doungers  of  the 


seas: 


Held,  further,  thai  it  was  enough  for  tlie  plaintiffs 
fo  l^pe  esiablislied  thai  the  defendants  had  not 


peiform^ed  their  confra^ct,  siyice  the  defendants  h{id 
failM  to  prodnre  sufficient  evidence  of  due  pro- 
vision for  vtmtilntion  of  tJie  ship's  hold,  so  as  fo 
throw  the  onns  on  tlie  ptainfiffs  of  proving  thai  ike 
ilanuig*'.  miaht  have  been  prevented  by  reAisonahl*' 
cam  and  skill  on  the  part  of  the  defetuhints  (w 
Hhipoicaers. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Admiralty  in  a  cause  of  damage  to  cargo  insti- 
tuted under  sect.  6  of  the  Admiralty  Court  Act 
18(51  (24  Vict.  c.  10),  to  recover  damages  on  account 
of  alleged  breaches  of  contract  and  duty  on  the  part 
of  the  appellants  with  respect  to  certain  parcels  of 
oil-cake  which  were  laden  on  board  the  Freedom  at 
New  York,  for  carriage  to  and  delivery  in  London. 
The  petition  tiled  by  the  respondents  alleged  (so 
far  as  material)  as  follows  : — 

On  or  about  Dec.  9,  1868,  Messrs.  Campbell  and 
Thayer,  of  New  York,  caused  to  be  shippHjd  six 
parcels  of  goods,  consisting  each  of  500  bags  of  oil- 
cake, marked  respectively  with  certain  marks  and 
numbers,  on  boara  the  Fre*'dom,  then  lying  at  New 
York,  to  be  conveyed  from  New  York  to  London, 
upon  the  terms  of  six  bills  of  lading,  comprising 
respectively  the  said  six  parcels,  lliese  bills  of 
ladmg  were  duly  signed  and  delivered  to  Messrs. 
Campbell  and  Tliayer,  and  were  in  form  exactly 
similar  to  one  another,  the  following  being  the 
material  passage :—"  Shioped  in  good  order  and 
well-condition^  by  Campliell  and  Thayer  on  board 

the  ship  called  the  Freedom^  whereof is  master, 

now  lying  in  the  port  of  New  York  and  bound  for 
London,  to  say  (!>00)  five  hundred  Imisrs  linseed- 
cake,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  order  and  con- 
dition at  the  port  of  London  (the  dangers  of  the 
seas  only  excepted)  unto  order  or  to  assigns,  he  or 
they  paying  freight  for  the  said  merchandise 
17«.  ^.  sterRng  per  ton,  with  5  per  cent,  primase 
and  average  accustomed  of  22401b.  g^ross.  Li 
witness  whereof  the  master  or  purser  of  the  said 
vessel  hath  affirmed  to  three  biUs  of  lading,  all  of 
this  tenour  and  date,  one  of  which  being  accom- 
plished, the  others  to  stand  void.  Datea  in  New 
York,  Sept.  3,  1868.    Weight  unknown." 

The  bills  of  lading  were  afterwards  indorsed  by 
Campbell  and  Thayer  to  the  respondents,  who 
thereupon  became  the  consignees  of  the  oil-cake, 
and  the  assignees  of  the  bills  of  lading  within  the 
true  intent  and  meaning  of  sect.  6  of  the  Admiralty 
Court  Act  1861  (24  Vict.  c.  10).  The  oil-cake  was 
(as  the  petition  alleged)  delivered  much  damaged 
and  in  much  worse  order  and  condition  than  when 
shipped,  though  this  was  not  occasioned  by  dangers 
of  the  seas.  And  the  six  parcels  wore  not  delivei^d 
to  the  respondents  separately ;  but  30(X)  bags  were, 
by  the  master  of  the  Freedom,  mixed  up  without 
regard  to  marks  or  numbers,  and  without  the 
damaged  portion  being  separated  from  the  un- 
damaged. 

The  appellants'  answer  denied  the  aforesaid 
statements  in  the  petition,  and  also  alleged  that 
the  damage,  if  any,  was  occasioned  by  the  dangers 
of  the  seas,  or  by  the  natural  qualities  of  the  oil- 
cake, and  not  by  any  breach  of  eontract  or  by  any 
negligence  or  breach  of  duty  on  the  part  of  the 
m&ster  or  crew  of  the  Freedom.  The  caase  was 
heard  in  the  court  below  in  Jan.  1870,  and  on 
March  4,  1870,  Sir  B.  Phillimore  gave  judinnent 
(reported  22  L.  T.  Eep.  N.  S.  175)  in  fivour  of 
the  respondents,  and  directed  the  usual  refearenoe  to 
,  the  re^^strar  and  merchants. 
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Buff^  Q.  C.  and  Clarkson  for  the  appellants. 

Milward,  Q.  C.  and  CoJten  for  the  respoudonts. 

The  authorities  cited  are  noticed  in  the  judg- 
ment. 

Judgment  was  delivered  by  Sir  Jamks  W.  Col- 
vile.— -In  this  case  a  proceeding  was  instituted  in 
the  Court  of  Admiralty,  under  the  23  Vict.  c.  10, 
8.  6,  by  which  jurisdiction  has  been  given  to  the 
court  over  any  claim  by  the  owner  or  consignee,  or 
assignee  of  any  bill  of  lading,  of  any  goods  carrirni 
into  any  port  of  England  or  VVales  m  any  ship,  for 
damage  done  to  the  ^oods,  or  any  part  thereof,  by 
the  negligence  or  misconduct,  or  for  the  breach  of 
an  J  duty  or  breach  of  contract  on  the  part  of  the 
master,  owner,  or  crew.     By  this  section  a  new 
remedy  has  been  given  to  those  who  have  a  right 
of  suit  in  any  of  the  cases  specified.  By  the  18  &  r.> 
Vict.  e.  Ill,  the  consignee  of  goods  named  in  a  bill 
of  lading  and  the  indorsee  o?  a  bill  of  lading,  to 
whom  the  propterty  in  the  goods  mentioned  shivll 
have  passed  upon  or  by  reason  of  such  indorse- 
ment, shall  have  transferred  to  and  vested  in  him 
all  rights  of  suit  and  be  subject  to  the  same  lia- 
bilities in  respect  of  such  goods  as  if  the  contract 
in  the  bill  of  lading  had  been  made  wi  h  himself. 
The  transaction  in  the  present  case  between  the 
plaintiffs  and  the  shippers  of  the  goods  in  respect 
of  which  the  suit  was  instituted,  was  one  of  a  class 
described  in  the  elaborate  opinion  of  Mr.  Justice 
BuUer,  delivered  in  the  House  of  Lords,  in  which 
he  ghows  that  the  nature  of  the  dealing  requires 
that  the  property  in  the  goods  specified  m  the  bills 
of  lading  should  be  transferrea  to  and  vested  in 
the  indorsee  thereof:  (6  East,  29,  n.)   The  plaintiff  s 
were  consignees  for  sale,  but,  as  part  of  tne  trans- 
action, a  bill  of  exchange  was  drawn  by  the  con- 
siflrnors  for  nearly  the  full  value  of  the  goods,  the 
biUs  of  lading  were  indorsed  by  them  and  forwarded 
to  the  plaintiffs,  by  whom  £he  draft  of  the  con- 
signors was  acceptea  and  paid  in  due  course.    The 
legal  title  to  the  property  m  the  goods  specified  in 
the  bills  of  lading  was  thus  transferred  to  and 
vested  in  the  plaintiffs ;  the  right  of  suing  upon 
the  contract  in  the  bills  of  lading  was  transferred 
to  them  by  force  of  the  statute  (18  &  19  Vict.  c. 
111).    It  was  suggested  in  the  argument  that  the 
applicability  of  this  enactment  was  doubtful,  in 
oanaeqaence  of  some  words  reported  to  have  fidlen 
from  one  of  the  learned  barons  in  the  Court  of 
Exchequer,  in  the  case  of  Fox  v.  K^wU  (6  H.  &  N. 
S05).     But  having  regard  to  the  facts  of  that 
case,   and   looking   at   the   report    in   30   L.  J. 
259y  Ex.,  it  would  seem  to  have  been  intended 
to  decide   no   more  as    to  the   construction    of 
the   18  <&  19  Vict.  c.  Ill,  than  that   it  had  no 
application  to  the  case,  and  that  to  entitle  the  in- 
dorsee of  a  bill  of  lading  to  have  transferred  to  and 
vested  in  him  a  right  of  suit  as  thereby  enacted, 
the  circumstances  under  which  the  bill  of  lading 
shall  have  been  indorsed  must  be  such  that  the 
property  in  the  goods  shall  have  passed  to  the  in- 
dorsee oy  reason  of  the  indorsement.   The  plaintiff 
in  that  case  was  the  charterer,  and,  as  such,  the 
carrier.    He  had  taken  an  assi^ment  of  the  bill  of 
lading  upon  the  terms  that  freight  should  be  paid. 
It  was  attempted  on  the  part  of  the  defendant  to 
use  the  statute  as  having  extinguished  the  right  of 
the  shipowner  to  freight  if  he  took  an  assignment 
of  the  bul  of  lading,  whereby  (it  was  argued)  he  had 
lost  his  remedy  acainst  the  shipper  for  the  freight. 
The  oonrt  deaded  in  &vour  of  tne  plaintiff.   Their 
Locdahipfl  are  satiBfied  that  it  was  Intended  by 


this  Act  that  the  right  of  suing  upon  the  con- 
tract under  a  bill  of  lading,  shouM  follow  the  pro- 
pertv  in  the  goods  therein  specified ;  that  is  to  say, 
the  legtil  title  to  the  goods  as  against  the  indorser. 
They  entertain  no  doubt  that  m  the  present  case 
the  legal  title  was  transferred  to  and  vested  in  the 
plaintiffs,  and  that  the  subordinate  right  under  the 
contract  was  transferred  to  them  by  the  statute. 
The  plaintiffs  have  brought  their  suit  for  non- 
performance of  the  contract  stated  in  the  bills  of 
lading.     There  were  six  parcels  of  goods,  each  con- 
sisting of  500  bags  of  linseed  cake;  there  was  a 
separate  bill  of  lading  for  each  parcel.    They  are 
all  in  the  same  form,  contiiining  an  acknowledg- 
ment of  having  received  eat^h  parcel  "  in  good  order 
and  well  conditioned,  and  an  undertaking  to  deliver 
them  in  like  good  order  and  condition  at  the  port 
of  London,  the  dangers  of  the  sea  only  excepted." 
I*   was    not  disputed    that    the    goods,    for    the 
damage  to  which  the  suit  was  brought,  were  not 
delivered  in  the  order  and  condition  in  which  they 
were  shipped.     But  the  question    raised  by  the 
answer  of  the  defendants  is,  whether  this  default 
was  caused  either  by  "  the  dangers  of  the  seas,"  or 
by  "the  natural  qualities  of  the  oil-cake?"    The 
onus  of    proving  either  branch   of   this  defence 
lay  upon  the  defendants.    The  former  is  founded 
on  the  express  stipulation  in  the  contract;   the 
latter,  on  the  implication  of  law.    It  would  be 
unreasonable  to  make  the  shipowners  responsible 
for  deterioration  or  damage  caused  by  latent  im- 
perfection or  defects  in  the  oil-cake,  which  could 
not  be  supposed  to  have  been  known  to  them  at 
the  time  of  the  shipment.    It  was  properly  ob- 
served by  Mr  Justice  Neilson,  in  delivering  the 
judgment  of  the  court  in  the  American  case  (Clark 
V.  SanmeU,  12  Howard  N.  S.  272),  cited  in  the 
argument,  "  that  the  acknowledgment  in  the  bill 
of  lading  can  only  mean  that  as  far  as  they  had  an 
opportunity  of  judging,  thegoods  were  sent  in  a 
perfectly  good  condition."    Tne  defendants  in  this 
suit  were  not  precluded  from  showing  (if  they  could) 
that  the  damaged  oil-cake  was  impcnectly  manufac- 
tured or  insufficiently  prepared  for  the  voyage ;  or 
that  it  had  some  intrinsic  defect,  at  the  time  of  ship- 
ment,  which  caused  the  damage.  A  notice  was  served 
upon  the  defendants,  on  the  part  of  the  plaintiffs, 
before  sending  out  a  commission  to  America  to 
take  evidence  on  the  subject.     Having  considered 
the  evidence  that  was  taken  there,  as  well  as  that 
which  was  given  in  the  Court  of  Admiralty,  their 
Lordships  are  satisfied  that  the  oil-cake  was  m  good 
order  and  well-conditioned  at  the  time  of  shipment. 
This    disposes    of    one    branch    of   the    defence. 
The  learned  judge  of  the  Court  of  Admiralty  came 
to  the  conclusion  upon  the  e\'idence,  especially 
that  of  Dr.  Letheby,  that  the  damage  complained 
of  was  mainly  caused  by  the  bones  that  formed 
part  of  the  cargo.    But  at  the  same  time  he  held 
that  it  was  not  necessary  to  found  his  judgment 
upon  this,  inasmuch  as  the  onus  was  on  the  defen- 
dants to  show,  and  that  they  had  not  shown,  that 
this  damage  was  caused  by  **  dangers  of  the  seas." 
Their  LoiSships  are  not  prepared  to  say  what 
may  have  been  the  actual  or  the  relative  effect  of 
the  bones,  considered  as  a  distinct  item  in  the  com- 
bination of  concurrent  causes,  which  led  to  and  re- 
sulted in  the  damage  to  the  oil-cake.    The  cargo 
was  made  up  (amongst  other  things)  of  beef  and 
pork  below,  and  a  large  number  of  bags  of  oil-oake, 
some  below  and  some  above ;  clover  aoed  bebisQsi\ 
bcmes  in  the  fordioVd,  VxMe  «a<i*m\)\i^«^^x)i(i*^ 
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from  the  oil-cake;    a  portion  btrowed  about   the 
bags  of  oil-cake,  and  some  amongst  tobacco.  Every 
place  was  filled  up  so  that  no  space  was  left  in 
which  any  part  of  the  cargo  could  be  put.     One  of 
the  witnesses   for  the   defendants  was  asked  his 
opinion  as  to  the  stowage  with  reference  to  allow- 
ing the  air  to  circulate.     His  answer  was — "  I  did 
not  fancy  she  could  have  been  stowed  better.     The 
ship  was  as  full  as  she  could  i>ossibl^  be  stowed.*' 
That  is  to  say,  she  was  well  stowed  m  the  sense  of 
being  well  crammed  and  closely  packed ;  but  (as 
the  result  showed)  so  as  to  prevent  the  circulation 
of  air.    At  a  subsequent  stage,  when  there  was  no 
ventilation,  and  no  outlet  was  left  for  heat  and 
damp  to  escape,  the  bones  may  have  gradually  con- 
tributed to  taint  the  atmosphere.    That  in  such  cir- 
cumstances the  oil -cake  would  be  liable  to  become 
mouldy,  is  stated  by  competent  witnesses  on  both 
sides.    It  is  difficult,  if  not  impracticable,  to  come 
to  any  satisfactoiy  conclusion  as  to  the  relative 
effect  of  each  of  the  concurrent  causes  that  by  their 
combination  brought  about  the  proximate  cause  of 
the  damage.     Causes  minute  in  themselves  may 
be  intensified  in  combination  with  others.     The 
words  in  the  bills  of  lading — "  dangers  of  the  seas" 
— must,  of  course,  be  taken  in  the  sense  in  which 
they  are  used  in  a  policv  of  insurance.     It  is  a 
settled  rule  of  the  law  of  msurance  not  to  go  into 
distinct    causes,  but    to  look  exclusively  to  the 
immediate  and  proximate  cause  of  the  loss.   In  the 
present  case,  the  remote  causes  are  not  only  dis- 
tinct from  the  proximate  cause,  but  they  are,  for 
the  most  part,  unconnected  with  dangers  of  the 
seas.     If  a  shipowner  undertakes  to  convey  such  a 
cargo,  under  the  ordinary  contract  set  fortn  in  the 
bills  of  lading,  he  takes  upon  himself  the  risk  of 
consequences  and  contingencies  other  than  those 
which  are  within  the  express  exception,  or  that 
which   is  implied  by  law.     The  question  here  is 
not  one  of  neghgeuce,  but  of  breacn  of  contract,  as 
explained  in  the  judgment  delivered  by  Sir  John 
FatteHon  in  TronHon  v.  Dent  (8  Moore's  P.  C.  C. 
433).    The  extent  of  sea  damage  done  to  some  other 
parts  of  the  cargo,  so  far  as  it  was  distinctly  proved, 
was  but  limited,  and  the  indirect  effect  of  this  oamage 
is  but  a  matter  of  conjecture.     Some  of  the  prin- 
cipal witnesses  for  the  defendants  (including  the 
master)  do  not  notice  it  at  all,  and  some  allude  to 
it  without  relying  much  upon  it.  As  to  the  closing 
of  the  hatches,  the  master  assents  to  the  suggestion 
made  to  him,  that  this  may  have  had  a  share  in 
causing  the  damage  to  the  oil-cake,  but  he  does  not 
put  it  forward  in  the  first  instance.    During  the 
early  part  of  the  voyage  (he  says)  he  occasionally 
kepttne  hatches  open,  but  during  the  last  two-thirds 
of  the  voyage  the  weather  was  so  tempestuous  that 
he  was  under  the  necessity  of  closing  them.   He  has 
not  stated  at  what  date  this  necessity  arose,  nor  (ex- 
cept in  this  vague  form)  for  what  periods  it  con- 
tinued. The  log  was  not  referred  to ;  he  did  not  make 
a  protest  after  arrival  at  the  port  of  London.    The 
necessity  must  have  oeased  for  some  considerable 
period  before  the  hatches  were  opened,  on  the  third 
day  afber  arrival,  when  there  was  such  a  rush  of 
steEbm  and  heat  as  plainly  indicated  the  absence  of 
any  means  of  escape  for  the  confined  and  vitiated 
air  during  the  time  that  the  hatches  were  closed. 
One  of  tne  witnesses  for  the  defendants  says  he 
thought  it  would  have  exploded  the  decks.    Their 
Lordships  have  referred  to  the  surveys  and  reports 
that  were  given  in  evidence,  and  have  considered 
all   the  evidenoe  relating  thereto.    They  are  of 


opinion  that  the  conclusion  proper  to  be  drawn 
from   the  evidence  is  this,  that  from  the  ziatiiR 
and  collocation  of  this  cargo  of  animal,  vegetable, 
and  (to  some  extent)  putrescible  matter,  the  sea 
damage  done  to  a  portion  of  the  cargo,  the  packing 
and  cramming  of  the  ship  so  as  to  prevent  any 
circulation  of  air,  and  the  closing  of  the  hatches, 
the  atmosphere  in  the  ship's  hold  bcicame  heated, 
damp,  and  vitiated,  without  means  of  escape,  and 
that  this  atmosphere  was  the  proximate  cause  of 
the  damage  to  the  oil-cake,  which  is  the  subject  of 
this  suit.    This  proximate  cause  cannot  be  brought 
within  the  legal  import  of  the  exception  of  dangers 
of    the  seas.    In  the  American  case   {Clarh  v. 
Baniwt'U)  (uhi  sup.)  that  was  referred  to,  it  is  said 
that  where  the  defendants  have  brought  their  case 
within  an  exception  in  the  contract,  tliis  shifts  the 
onus  upon  the  plaintiffs  to  prove  that  the  dam- 
age might  have  l>een  proviaed   against  and  pre- 
vented by  reasonable  care  and  skill  on  the  part  of 
the  shipowners.    But  in  order  to  make  this  appli- 
cable, the  defendants  should  first  have  given  suffi- 
cient evidence  to  bring  their  case  (}>rimd  facie  at 
least)  within  such  an  exception.    Their  Lordships 
think  that  they  have  failed  to  do  so  in  the  pre- 
sent case.    The  sinrple  truth  is,  that  they  did  not 
make  provision  sufficient  to  enable  them  to  fulfil 
their  contract.    Thev  ought  to  have  known  thftt 
there  were  portions  of  the  cargo  which  if  deprived  of 
ventilation,  without  circulation  of  air,  and  withoQt 
an   outlet   for  heated,   damp,    or  vitiated   air  to 
escape,  the  result  would  be,  in  the  natural  ooniBe 
of  things,  thiit  the  oil-cake   would   be    dama^ 
As  they  did  not  in  fact  provide  sufiSciently  against 
such  a  natural,  if  not  necessary,  consequence,  ther 
imposed  upon   themselves   the   disability  to  fvm 
the  express  contract  into  which  they  had  entered 
under  the  bills  of  lading.    In  this  view,  it  is  not 
material  to  the  plaintiffs  whether  the  defendants 
are  or  are  not  chargeable  with  neglect,  de&nlt,  or 
improvidence.    It  is  enough  for  the  plaintiffs  to 
bive  estabhshed  that   the   defendants   have  not 
performed  their  contract,  and  have  not  sustained 
either  of  the  defences  which  they  have  pleaded  as 
a  le^l  excuse  for  nonperformance.    In  this  con- 
clusion their  Lordships  agree  with  the  learned 
judge  of  the    Court    of  Admiralty.    There  was 
another  part  of  the  case,  but  of  minor  imporftaDoe, 
as  to  the  expenses  incurred  in  the  sorting  and 
weighing,  &c.,  in  consequence  of  the  state  in  which 
the  goods  were  dehvercKi  and  the  mode  ol  delivery. 
Whatever  these  expenses  were,  they  will  be  aBoe^ 
tained  and  allowea  by  the  proper  officer  of  the 
Admiralty,  and  it  is  not  necessary  to  give  any 
further  direction.    Their  Lordships  wiU,  werefore, 
humbly  advise  Her  Majesty  that  the  judgment 
appealed  against  should  be  affirmed,  and  that  the 
appeal  be  £smissed  with  costs. 

Judgment  c^firmed. 
Proctor  for  the  wpellants,  Thomas  Cooper, 
Proctors    for    the    respondents,    Thomoi  and 
HoUams, 
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Wednesday,  Feb.  S,  1871. 

(Present :  the  Right  Hon.  Sir  Jav]':.s  W.  Colvilb. 
Sir  JosEFu  Napier,  and  Lord  Juntice  Jamkk.) 

Th£  Glenduuor. 

Salvage — Aypeal  as  to  qHantutn  awarthkl — Difft'i'tnuw 
justify  huj  iiiterfwence  of  court  of  appeal — Divittion 
of  salvcuje  service. 

Salxtage  services,  rendered  with  very  great  dangtn\ 
maieriaUy    contributed    to  save   propeiiif  inorth 
46fi(J0l.,   arid  twenty-seven  lives.     Tfie  Court  of 
AdtnirdUy  awarded  10002.  as  compeuHatimi : 
Held  {varying  the  jiulgrnent  of  the  court  below),  thai 
2000Z.  would  be  a  fair  coinpfns(iiion  ;  tlw  tailcorK, 
Htiderthe  eireumstanees,  being  entitled,  on  tJie  nih 
staled  in  The  Clifton  (3  Hogg.  121),  to  a  **  In-ge 
attd  liberal  *'  reward. 
In  appeals  as  to  quantum  awarded,  the  differ*' nee 
ought   txt   be  very  considerable  (ta  the   extent   of 
one-third  ai  least),  in  order  to  induce  the  romi  nf 
apfteal  to  interfere  upon  a  question  of  mere  dis- 
cretion.   The  Chetah  (19  L.  T.  Mep.  N.  S.  622), 
foUoictd  and  approved. 
The  defendants  contended  that  the  real  nienforious 
service  was  on  one  nigfU  in  saving  life.,  and  that 
tchai  icas  done  in  tfie  course  of  several  subse- 
quent days  to  tJie  ship,  in  attchoring,  unloadiyig, 
•pumping,    and    bring i}ig    her    info    port,     con- 
sisted of  ordinary  services  that  any  person  might 
hctve  rmidered : 
Held,  that  it  would  not   be  right  to  split   up  the 
service  of  the  stiUjors,  or  to  treat  it  as  other  than 
one  cowtinwtrus  salvage  service  rendered  to  life  and 
property. 
This  wab  an  appeal  from  a  decree  of  the  judge 
of  the  Hi^h  Court  of  Admiralty  in  a  cause  of  sal- 
vage, instituted  against  the  ship  or  vessel  Olen- 
daror,  the  cargo  laden  on  board  thereof,  and  the 
freight  due  for  the  transportation  of  the   same, 
andT aflamst  the  owners  of  the  said  vessel. 

In  their  petition  the  plaintiffs  (the  appellants), 
Jarvist  Arnold,  boatman,  of  Kingsdown,  and 
others,  alleged : — ^That  at  about  eight  o'clock  p.m., 
on  the  12th  Feb.  1870,  the  CUtrnduror,  a  fUU  rie^ 
iron  ship  of  994i'bS  tons  burden,  afber  m>£mg 
signals  A  distress,  came  stem  on  to  the  shore  a 
little  to  the  northward  of  Kingsdown,  having 
parted  her  cables  in  a  tremendous  gale  which  was 
then  bkiwinjG^. 

That  the  Kingsdown  life  boat  was  manned  several 
times  by  the  plaintiffs,  who,  with  great  danger  and 
with  the  help  of  some  sixty  or  seventy  men,  rescued 
twenty' nine  persons  from  the  Olendnror. 

That  during  the  whole  of  the  following  week, 
the  plaintiffs,  eighty  in  number,  besides  the  owners 
of  tne  life  boat,  the  lugger,  and  the  other  boats 
mentioned  in  the  petition,  which  were  engaged, 
saooeeded,  by  lightening  the  ship,  landing  and  care- 
fhUy  warehousing  part  of  her  cargo,  ana  by  means 
of  anchors  and  chams  skilfUlly  disposed,  in  get- 
tins  the  ship  off  and  bringing  her  safely  to  London. 
'niat  the  OtendwroTt  nor  cargo,  and  freight  as 
salved  were  oi  the  total  value  of  46,0002. 

The  answer  filed  by  the  defendants  (the  respon- 
dents) admitted  the  saving  of  the  twenty-nine 
persons,  but  alleged  that  the  discharge  of  the 
cargo  and  salvage  of  the  vessel  was  not  performed 
b^  the  plaintiffB,  bat  by  the  master  under  the  ad- 
vice and  asnstanoe  of  the  owner's  asent  and  the 
crew  of  the  vesseL  Hie  answer  abo  alleged  a 
tender  ci  bOOL  to  the^  jplaintifik;(the  s^ypellants),  in 
fnll  ■atirfMifciflB.aadjdflsduuBe  frfthyr  sonuoeB.       i 


ITie  evidence  offered  on  behalf  of  the  plaintiffs 
went  to  hIiow  that  the  whole  of  the  statements 
contained  in  the  petition  were  true,  and  that  the 
crew  of  the  Glenauror  weixi  discharged  and  took 
no  part  in  salving  the  ship  and  cargo. 

The  defendants  called  no  evidence  to  rebut  the 
plaintiffs*  case,  or  to  support  their  own. 

The  learned  judge  in  the  court  below  found  for 
the  plaintiffs  (the  appellants),  and  awarded  them 
the  sum  of  1000/.  with  couts. 

This  was  the  subjec^t  of  appeal. 

Dr.  Beane,  Q.C.,  and  Clarkson,  for  the  appellants. 

Butt,  Q.C.,  and  Cohen,  for  the  respondents. 

Judgment  was  delivered  by  Sir  Jamks  W.  Col- 
viLE. — This  is  an  ap(>eal  in  a  case  of  salvage  from 
the  Court  of  Admindty,  the  salvors   l>eing  dis- 
satisfied with  the  quantum  of  remuneration  which 
that  court  has  thought  fit  to  award  them.    Their 
Lord^<hips  liave  had  to  consider  the  question  with 
that  difficulty  whicli  has  pressed  u|)on  this  board 
in  all  these  salvage  caHes,  the  great  difficulty  of 
laying  down  any  principle  by  which  they  are  to 
overrule  what  to  a  great  extent  must  be  considered 
as  in  the  discretion  of  the  court  below,  as  a  matter 
of  individiml  estimate  and  opinion  as  to  the  value 
of  certain  services  rendered,  or  the  money  which 
ought  to  be  paid  by  the  person  to  whom  the  ser- 
vices have  been  rendered,  under  all  the  circum- 
stances of  the  case.     In  some  cases  (Tlie  Carrier 
Dove,  2  Moo.  P.  C,  N.  S.,2t54;  The  Fusilier,  10 
L.  T.  Rep.  N.  S.  699 ;  3  Moo.  P.  C,  N.  S.,  69 :  The 
Cuba,  Lush.  14)  which  have  been  referred  to  in  the 
course  of  the  argument,  the  difficulty  has  been  put 
in  very  strong  langimgo ;  that  is  to  say,  that  this 
committee  would  not  enter  into  the  question  of 
(luantum  where  there  lias  been  nothing  to  sho(;k 
the  conscience,  nothing  gross,  nothing  extrava- 
gant.    In  the  case  of  The  Chetah  (19  L.  T.  Rep. 
N.  S.  622;  38  L.  J.  1,  Adm.),  in  which  this  expres- 
sion is  quoted,  there  follows  a  more  accurate  ex- 
pression of  the  i-ule  according  to  their  Lordships' 
view,  that  is  to  say,    "  It  is,  however,  a  settled 
rule  and   one  of  great  utility,  particularly  with 
reference  to  cases  of  this  description,  tliat  the 
difference   ought   to  be  very  considerable  to  in- 
duce  the   Court   of  Appeal  to  interfere  upon  a 
question    of    mere    discretion."    Now    the    facts 
of   the    case   are    really   not    in    dispute.      The 
judgment  on  the  facts  of  the  learned  jud^e  of 
the  Court  of  Admiralty  has  not  been  questioned 
before  us  by  either  side,  and  it  is  not  necessary  for 
their  Lordships  to  refer  to  the  facts  in  anv  other 
terms  than  those  which  the  learned  judge  nimself 
has  used  in  stating  the  nature  of  the  case,  and  the 
circumstances  under  which  the  matter  came  before 
him  for  decision.      The  judgment  ends  thus : — 
"  Seeing,  then,  that  these  services  saved  life  while 
they    were    attended    by    certainly    very    great 
danger,  which  deterred  the  crew  wno  went  in  the 
first  from  going  in  the  other  expeditions,  the  ques- 
tion is  whether  5(X)Z.  is  a  suflicient  remuneration 
for  having  materially  contributed  to  save  property 
of  the  larjije  value  of  48,000?."  (it  should  be  4^,000i.), 
"  and  having  saved  the  lives  of  twenty  or  twenty- 
two  men"  (it  ought  to  be  twenty-seven,  including 
the  women  and  child)  "  who  were  on  board ;  and 
having  also  to  some  extent  perilled  their  own  lives 
in  the  services  which  they  rendered ;  and  I  am  of 
opinion  that  it  is  not,'*  in  which  conclusion  their 
liordships  entirely  agree.      But  taking  that  as  the 
true  state  of  the  case,  their  Lordships  l\&v<^  \a 
a^pplj  the  rule  whick  ia  pnAMhVj  \y^\bAii  ^^nm 


Peiv,  Co.] 


MARITIME  LAW   CASES. 
Tub  Tbutohu. 


the  caae  of  The  Cli/I-',  (»  Hurk-  UI),  where  Lord 
Stowell  expresHCB  himaulf  oa  fdloww :  "  Now,  aul- 
vaeo  is  not  alnaya  a  mere  oompeiiHatiun  for  work 
and  labour.  VariouFi  circiimHlancoB  ujhiii  public 
considemtionB,  the  iiiCcrcHt  of  commei't.'r,  the 
beuelit  and  security  of  navigation,  the  liven  of  the 
Bcsmen,  render  it  proper  to  outiniatc  a  nalraKo 
reward  upon  a  more  enlarf^cd  anit  liberal  scnle. 
The  ingredients  of  a  salvage  service  arc — first,  en- 
terprise in  the  AalvOTH  in  (foing  out  in  temjientuous 
weather  to  assist  a  vcbhoI  in  tlistress,  risking  their 
own  lives  to  savo  their  follow  crcAtnrea,  and  to 
rescue  tbo  property  of  their  follow  subjects ; 
secondly,  the  degree  of  dunger  and  distress  fVoni 
which  the  property  is  rescued,  whether  it  were  in 
imminent  |>enl  or  almost  certainly  lost,  nothing 
out  of  it  rescued  and  preserved;  thirdly,  the 
degree  of  labour  and  skill  which  the  salvor 
incurred  and  diKplsyed.  and  the  time  occupied; 
lastly,  the  value,  '  Where  all  those  circumstuices 
concur,  a  lareu  nnd  liberal  reward  ought  to  be 
given.''  But  he  goes  on  ;  "  Where  none  or  hardlv 
any,  then  the  thing  ought  to  be  jiro  oiwr--  et  fciiorc. ' 
Applying  that  to  the  mcts  at  stated  by  the  jndge 
of  the  Court  of  Adniiraltyaiu  his  Judgment,  their 
lordships  arc  of  opinion,  under  all  the  circnm- 
stanceH  of  the  (axe — not  forgetting  thst  to  a  grcnt 
extent  there  possibly  was  not  that  very  great  peril 
of  life  which  was  stated  in  the  case  of  the  salvors, 
and  that  that  peril  was  diminished  after  the  first 
few  hours ;  but  still,  having  regard  to  all  the  dr- 
onmstances  which  have  been  adinitted  anil  proved, 
— that  the  "  large  and  liberal  "  reward  in  this  case 
ought  eertoinly  to  be  something  more  than  1000/., 
which  the  leu rnnl  judge  has  awarded;  and  they 
have  on  the  whole,  having  regard  to  the  very  large 
value  of  the  property  saved,  and  to  the  long  list 
of  cases  ID  none  of  which  do  they  find  such  a 
email  pro]iortiouate  remuueration  ai<  this  given, 
come  to  the  conclusion  that  IW^l.  would  be  n  filir 
sum  to  award  to  the  salvors.  Tlioy  have  not 
omitted  to  weigh  what  was  much  pressed  on  them, 
that  the  real  meritorious  service  was,  on  the  firHt 
night,  in  saving  the  lives,  and  that  what  was  done 
afterwards  to  the  ship — the  anchoring,  the  un- 
loading, the  pumping,  and  the  going  round  to  the 
Thames — wore  ordinary  services  which  any  person 
might  have  rendered.  But  their  Lordships  do  not 
think  it  right  to  split  up  the  services  of  salvors  in 
this  waf ,  or  to  treat  it  as  other  than  one  continuous 
salvage  service  rendered  to  hfe  and  property.  They 
have,  moreover,  showed  in  this  case,  that  according 
to  the  evidence  of  the  salvors  (wholly  uncontra- 
dicted), the  ship  was  left  entirely  to  their  care  for 
several  days ;  that  what  woa  devised  and  done 
was  devised  and  done  by  them,  and  that  they  acted 
with  great  promptitude  at  a  time  when  every  hour 
might  have  Deen  of  vital  importance.  With  respect 
to  the  amount  of  difference  of  estimate  which 
wouldjuatitytheir  Lordships  to  review  the  decision 
of  the  le&med  jndge,  they  were  referred  to  a  case 
in  which  this  court  differed  to  the  extent  of  one- 
third.  Unless  the  ditferencu  amounted  at  Ica.'^t  to 
that  they  would  not  have  interfered,  but  they 
think  in  tblx  case  the  difference  is  so  considerable 


Solicitan :  For  the  appellants,  LaaU»»,  Ndtoa, 
«Btf^wM,- fin-tlwrMpoiMaiitB,  iru(aUiDd£o(«ri«. 
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Al' 


kIuIv  of  war  may  ex'mt  tie  farlo  betipp-en  beo  com- 
frirs,  iillhimijh  their  hn»  hiM-n  no  formal  iedan- 
film  of  mar  bj/  their  ijoaetmnutiili. 
i'riMw'aii  nftiji,  ramji»g  a  cargo  of  nitraU  ojmia 
(rimtrahniul  of  war)  arrived  nffDnukirk,  lo  wkid 
]ioi1  ahr  had  bet-n  irrdercd  oy  the  contignra  <j 
i-aiyn,  <nid  whiltf  Igiitg  fh-ere  nraiiing  for  tt*  tiif, 
her  maater  h-ard  thai  war  hud  brvlc^ti  out  beimn 
Frailer,  and  Pnmina,  aud  b<i  Ihareitiionpttl  haek  to 
the  Dunm*.  wherf.  he  arrived  on  July  17,  to  Mob 
liiqitirlen,  but  kvitriM  nothing  morK,  and  btinj 
nl'i^ivd  hj  hit  'tKiiiT,  he  put  iuin  Dover  on  thelSli. 
iDidilifre  ijrtfinij  inldtlgente,  reftued  lo  prourd  tn 
Di'iikirlc.  Tlie  ghlpwai  rntming  under  rharltr 
riififlluij  her  lo  be  »enl  lo  a  eafe^tort.  Waritu 
iinl  uetHoUg  derXared  fill  Jvly  Ift,  hut  too*  iwm- 


iHoUg  de 
II  JiAij  ll 


Hild,  Hat  Hif  »iiip  im  Jviy  16  wae  not  hound  to  ft 
III  Di'iikirk,  on  ii/i«  aoald  have  been  Itoifc  It 
jHiiiiUi'v  for  trading  with  the  enenniei  o/  he 
rninilrij  aud  raotnrH  bi/  FrearJt  ertaten;  fU 
i-r-n  if  viir  did  not  luiiially  etrriet  tiU  Jvlv  19 
fhiil  llw  nuirler  icim  justified  In  pftutlng  fi»  * 
rriiHOiiabl''  liof  lo  make  inquiries,  and  fhaltaif 
Ihe  rirrum^avef  he  did  not  exceed  thai  tituVl 

uliigiiig  in  Durer  liU  lifter  llm  dechtraiifn  of  <tm. 
WhiJrl  the  thiji  waa  lyivg  al  Dover,  the  rontigm 

deauindeil  the  tleUeerv  of  cargo  wiihoiU  aaaimt 

meni   of  freiijhi.     Tlie  mauler  refused  to  (UiHf 

without  payment. 
H't'l,  that  (?w?  master  wat  entitled  to  freight  prordt 

This  was  a  cause  instituted  under  the  6th  Mctiai 
of  the  Admiralty  Court  Act  1861,  by  tSmf. 
Duncan,  Foi.  and  Co.,  of  Liverpool,  oaamtaiMt  d 
bill  of  lading  of  cargo  laden  on  board  t^  Tvdmm 
against  the  said  ship  and  her  fi^ht,  and  t^* 
David  August  Koster.  of  HamUworden,  in  mo- 
over,  merchant,  the  owner  of  the  Boid  vesMli  Kr 
1  the  nondeliTer;  of  S7ti 

„ ,  _he  property  of  tfa     '  '""^ 

then  forming  the  cargo  of  Uie  said  ship. 

The  Trultinia  was  a  Pruasian  vesaei,  am  m 
owner  was  a  Prussian  subject,  and  in  A^pril  1871^ 
she  was  at  the  port  of  Pisegna,  where  nhe  ehipfei 
the  dbove  mentioned  cargo  under  the  foDooinS 
bill  of  lading,  signed  by  her  master. 

Shipped  in  ^ood  order  and  oonditioiL  hj  Stm^ 
I>Diiou,  ud  Co.,  of  Valparaiso,  nnder  tlw  ship  Tiatami. 
wherei'f  Kfistar  u  mutn'  for  this  praoant  maga,^ 
nun  iTiug-  in  the  port  of  Pijagna,  and  bowid  nr  On 
Cowes,  or  Falmouth,  tor  orders  2T4S  ba|a,  wt^Ult  ■ 
ali  7eS3  ouintals  net  Spamsfa  vai^t,  bus  ■■ilirl  «i 
Domberedu  per  mmrgu,  lob*  dsHvand  in  the  Ub  fm 
order  and  couditkin  at  port  id  dlMhacga,  tba  aoi  of  Om. 
the  QneeD'H  ODemies,  flre,  and  bH  aiid  evtoj  ott« 
dan^n  and  aooident«  of  Uw  ■»■,  lireia,  and  navi|iUo> 
ot  whatvrer  nature  and  kind  sowar  azoaptad,  nl* 
Heura.  DnnOKa,  Fox,  and  Oo..  or  awigiu,  fawght  for  tta 
■aid  good!  to  be  paid  aa  per  diartei  pH^i  wlA  fiMP 
and  aveiaga  aoonatomed.  In  aiiiMMa  alisiaiJ  tt*  bhI* 
or  pnner  of  the  said  ship  or  *«aaal  haUt  aSoMd  tB  ttm 
faUli  of  lading,  all  of  Una  tenor  and  teta,  Ike  «Mo[«M 
bOla  bong  aocomplislMd  tU  oOm  to  alirf  *i«--' 
DaUdtaReaffoa.  JuTwh  da>  o(  April  UN. 

^«  bt^ln  all,  TO)  qdatoU  mI  "y-^  mV*- 
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7eifht  ftnd   aon 
rausgs  of  baga. 


_.     Not    rcBpoimiblB   for 

All  on  boaid  to  be  delivered.} 

The  Teasel  waa  then  i^nninfF  nnder  a  charter 
lar^,  which  is  Bet  ont  in  the  jad|^enb.  She  pro- 
eeded  to  Fftlmonth,  where  she  arrived  on  Jnly 
Oth.  Ifi/O,  and  on  the  following  daj  received 
irdpTB  to  proceed  to  Donkirk,  which  is  a  French 
»rt.  On  Jnlj  Ifith  flha  arrived  off  Dunkirk,  but, 
he  master  having  heard  that  war  had  broken  out 
letween  France  and  Pnuria,  put  bock  to  the 
)own8,  and  airiTcd  thers  on  July  17th,  Getting 
lo  inforniation  he  telegraphed  to  hia  owner,  and 
■eceived  an  answer  forbidding  him  to  go  to  Dnn- 
drk;  and  on  TaeHdaj,  July  19th,  he  took  the 
ihip  into  Dover,  an  the  Bluest  place.  War  whs 
lot  octnidly  declared  bv  the  French  until  July 
!Oth,  as  from  Jnly  19th,  bat  the  relations  between 
Prance  and  North  Oermanywere  disturbed  some 
lays  before.  The  ship  oonld  not  have  got  into 
[>ankirk  before  tiia  evening  of  July  17th,  as  the 
>ide  did  not  serve.  The  cargo  was  contraband  of 
irar,  and  woold  have  been  liable  to  have  been 
leixed  both  by  French  and  Prussian  cruizers. 
rhe  master  refbsed  to  proceed  to  Dunkirk,  and 
ilao  declined  to  deliver  the  cargo  at  Dover  when 
it  wM  demanded  bv  the  consignees,  after  the 
Ibrmal  dedaration  of  war,  unlens  on  payment  by 
Lhe  Gonaigneea  of  the  whole  freight,  or  the  whole 
E^^ht  lew  the  amount  of  expense  in  proceeding 
to  Dankirk.  Tha  master  further  offered  to  take 
the  oargo  to  London,  on  the  payment  of  the  whole 
hdsht,  but  the  conBignees  demanded  the  cargo 
tritn  any  payment  whatsoever. 

Tha  defendant's  answer  contained  tha  following 
utielea  amongat  others : 

S.  By  i—smi  of  Qw  ptemlaM,  and  of  wu  hariiw  been 
il<«i1aiaiT  and  havinc  biokan  oot  between  Pnuita  and 
naaaa  aftw  tha  maUng  of  tha  ohartar  part;  and  after 
ttM  salli^  <^  the  Tnttonia  b«in  Yalpaniw,  it  beoame 
aad  Ina  lUinl  aooordus  to  tha  laws  of  Fnuda,  aa  well 
as  tts  law  M  natjoa*.  nr  tlu  maatw  of  the  nud  veaaal 
topraeeedwUbthaaMeann  toDankiik;  wherefore  thi 
■aater  lefoaed,  aa  be  lawfaltr  mwht,  to  prooeed  with  the 
■aid  eargo  to  DnnkM,  and  to  d^ver  ^  eame  there,  and 
peooaadad  to  Dorat,  bainr  a  ptopec  port  in  that  babalf . 

So.  It  wBi  betwaan  ftnaala  Htd  nanoa  had  not  been 
ilanlsniil  or  had  not  Inoken  ont  at  the  time  when  tha  said 
inastsi  marli  ilrfinlt  as  In  the  tomth  attiole  of  the  jMti- 
tlon  aTlngi»l.  tta  Mid  wai  waa  Immlnant  and  maiioiiably 
baHarad  Bir  tte  Mid  neater  to  hare  brokio  ont  and  to 
tmn  baan  dadsMd;  lAatafoce  the  aaid  master,  as  he 
>— oeahly  mi^t,  pnesadad  to  a  plaoa,  whieih  waa  a 
MaaanaUe  idaoein  tw  behall  for  the  pnrpoae  of  makins 
tnnniriaa  and  Ibr  tha  aafa^  of  tha  ship  and  oargo ;  and 
bMora  a  raaaonable  time  for  maUnv  snoh  inqmriee  and 
lac  Ml  I II  aad  Inn,  aa  ordered,  to  DnnUrk  had  elapsed, 
bad  brokm  rat  aad  bean  deolaiad  between  Franoe 


la:  whaiafare  the  master,  aa  he  lawfnllj  might, 

d  to  proeeed  with  tha  said  oaigo,  and  to  deliver  the 

a  tfans,  wlidk  is  tha  detkolt  in  uw  said  towth  artiole 


To  this  the  plaints  damuired,  and  flirther 
{deeded  the  ihip  might  have  proceeded  to  Dunkirk 
on  July  18th,  belbra  war  waa  declared,  and  did  not 
in  oonaeqnenoe  of  wders  reoeived  from  the  owner. 

The  evidence  of  the  dadaration  of  war  and  tha 
distoitenoe  of  relations  between  France  and  Frus- 
■ia,  ia  fhlly  set  out  in  tha  judgment. 

MareK  I.  — Butt,  Q.O.  [Clarktoa  with  him), 
tor  Uie  plaintifl. — It  must  be  admitted  that  bv 
the  lew  or  Pnmia  it  is  unlawful  to  tiade  witn 
aa  enemy,  bat  at  the  time  l^iBt  the  ship  ought 
to  hare  ginie  into  Dankirh,  Pmasia  waa  not  at 
war  with  Aeaoe.  Ibe  tbntt  bnech  was,  not 
gains  I>>*o  DonkaA  oa  Jnfy  17tb  iriien  the  tide 


nerved ;  the  second,  not  i^oing  there  on  July 
18th  nnd  in  putting  into  Dover,  when  there 
had  been  opportunity  to  know  that  war  hod  not 
been  derkrwl ;  tho  third,  in  not  delivering  the 
cai'go  ftt  Dover.  When  war  breaks  out  the  con- 
tra^ liucomed  illegal,  and  is  therefore  dissolved ; 
but  till'  defendants  must  show  that  war  has  broken 
out  Iw-'foro  they  can  Ijc  eicused  from  performance  : 
(Piir/iiliiH''  V.  Jtiti'-,  Aleyn's  Hep.  26.)  This  case 
shown  that  where  a  person  has  by  his  own  con- 
tract created  a  duty  or  chargo  upon  himself,  he  is 
bound  to  moke  it  fpod  if  he  can ;  notwithstuiding 
any  accident  or  inevitable  necessity,  because  he 
might havcprovidedagainBtitbvhiBcontroct.  Here 
the  mfiflter  could  have  proceeded  to  Dunkirk.and  he 
is  thcrcfurc  bound  to  do  so  as  long  aa  he  is  not  phy- 
sically prevented.  There  wan  nothing  to  prevent 
him  from  proceeding  before  the  outbreak  of  the  war, 
the  defendant  is  bound  to  show  that  he  is  excused 
from  the  contract.  He  would  have  been  if  war 
had  broken  out  on  July  16th,  but  it  did  not  until 
July  If  th.  It  will  be  contended  that  the  master 
is  entitled  to  reasonable  delay  and  time  to  make 
up  his  mind :  (Pole  v.  Cetcovteh,  9  C.  B.,  N.  S.,  430 ; 
3  L.  T,  Rep.  N.  S.  438 ;  30  L.  J.  102,  C.  P.)  This  ia 
no  authonty  either  nay.  No  authority  for  saying 
masters  may  wait  if  war  is  imminent.  Atkimon 
v.II!fchie{10  East,  530),  shows  that  a  master  must 
have  something  more  than  a  fear  thot  war  will 
break  out  and  that  his  ship  may  be  seised.  Clear 
default  on  July  18th,  even  if  war  had  broken  ont 
on  Julv  19th,  OB  the  master  might  then  have  put 
into  Dunkirk  without  danger.  The  charterera 
might  send  the  ship  to  other  ports.    Orders  were 

S'ren  nnd  accepted  on  July  11th  to  proceed  to 
unkirk.  Defendant  mast  contend  that  the  con- 
tract is  rescinded  by  outbreak  of  war.  If  so,  the 
plaintiffs  are  entitled  to  delivery  of  cargo  at  once 
without  freight : 

Avtry  V.  Bowdtn,  6  E.  &  B.  953 ;  26  L.  J.  S,  Q.  B.  (Ex. 

Ch. ; 
Rtid  V.  BotUni,  6  E.  &  B.  953  i  sa  L.  J.  5,  Q.  B.  (Ex. 

Oh.); 

r.  Boicden,  37  L.  J.  17,  Q.  B. :  7  E.  *  B.  (Ex. 


they  commence,  after  the  voyage  was  began,  and 
where  there  is  no  contract  no  freight  can  be 
corned.  There  is  no  implied  promise  to  p}»y  com* 
pensatton  for  conying  goods  a  port  of  a  voya^ 
unless  they  are  vomntanly  accepted  short  of  their 
destination.  Freight  cannot  be  earned  under  a 
charter-party  unless  the  voyage  has  been  com* 
pleted :  0$good  v  Oroniag  (2  Camp.  466).  A  ship- 
owner bos  no  claim  to  freight  pro  ratd  itineni, 
except  the  consignee  accepts  the  goods  short  of 
the  destination,  so  that  the  law  may  imply  a 
new  agreement,  and  no  freight  is  payable,  nor  oon 
the  shipowner  claim  freight  if  the  owner  of  cargo 
is  compelled  to  take  the  cargo  at  a  port  short  of 
the  chartered  port.  There  must  bo  a  voluntary 
acoeptanco  of  the  goods  to  sustain  a  claim  fbr  a 
yro  Told  freight,  so  as  to  show  that  the  further 
carriage  waa  disp ^  —''^  ■ 


d  with: 


Tin  Bobtomiitin,  L.  Bmp.  1  Adm.  893 :  96  L.  J.  S, 

Adm.;  1SL.T.  Bep.  S.  S.  898. 

Miheard,  QC-  {Coht^  with  him)  fbrdeftodant. 

—War  actually  oxinted  before  July  19th,  and  anb- 

jects  of  belligerents  were  bound  to  act  Moordingly. 

Affiura  were  aocb  th^  the  dd«ndaiA>'a  mt^ffnvnk- 
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ment  would  have  punished  him  for  his  acta  if  he 
had  gone  to  Dunkirk.  The  ship  was  liable  to  be 
seizea  by  Grerman  cruisers  as  well  as  French: 
(Osgood  V.  Gronim,  2  Camp.  465.)  Although  this 
is  the  decision  of  Liord  EUenborough,  it  was  only  at 
Nisi  Frius,  and  it  was  a  case  where  the  jury  found 
that  the  master  unreasonably  fuled  to  perK)rm  his 
contract.  There  was  no  request  to  give  up  goods 
short  of  destination.  If  consignee  demandB  goods, 
he  must  pay  pro  rata.  The  ship  is  entitled  oy  the 
charter-party  to  go  to  a  port  safe  by  law  as  well  as 
by  nature  :  [Ogden  v.  Graham,  31  "L.  J.  26,  Q.  B. ; 
1  B.  &  S.  733;  5  L.  T.  Rep.  N.  S.  396.)  If 
charterer  does  not  send  ship  to  such  port,  he  is  in 
default,  and  must  pay  whole  freight  and  demur- 
rage. The  master  was  Justified  in  using  reasonable 
precautions  :  (Pole  v.  Uetcovich,  9  C.  B.,  N.  S.,  430.) 
JParadjfne  v.  Jane  and  Ritchie  v.  Atkiiison  were 
cited  to  show  that,  if  a  person  contracts  to  do  what 
is  impossible,  he  must  perform  it  or  suffer  the  con- 
sequences, even  thougn  there  be  danger.  Here, 
however,  the  contract  is  dissolved  bv  becoming 
illegal  through  the  outbreak  of  war  subsequent  to 
the  forming  of  the  contract : 

Manlaoman  on  Shipping,  p.  463 ; 

Btponto  v.  Btywden,  27  L.  J.  17,  Q.  B.  (Ex.  Ch.) ;  7 
£.  ft  B.  763,  Ex.  Ch. 
Their  real  cause  of  action  was  the  deviation  on 
July  16  and  17.  The  master  was  entitled  to  deviate 
in  this  case  to  make  inquiries.  His  contract  was 
not,  not  to  deviate,  but  not  to  deviate  without 
necessity.  He  did  not  mean  to  abandon  his  con- 
tract, but  went  to  Dover  to  make  inquiries. 

ClarleMont  in  reply. — Deviation  is  always  a  breach 
of  contract.     It  avoids  a  contract  of  insurance.     A 

Scrson  who  has  bound  himself  to  do  a  thing  must 
o  it,  and  is  not  excused  by  its  impossibility: 
Barker  v.  Hodgton,  8  M  ft  8.  267 ; 
Hall  V.  Wright,  29  L.  J.  48,  Q.B. ;  1  L.  T.  Bep.  N.  S. 
230. 
If  a  contract   is   dissolved  by  the  outbreak    of 
war,  it  cannot  be  revived  so  as  to  ^ve  the  ship- 
owner the  ri^ht  to  set  up  an  imphed  contract  to 
pro  raid  freight.    There  is  now  no  contract  on 
which  freight  can  become  payable. 

March  28. — Sir  B.  Phillimobjs. — This  is  a  cause 
instituted  under  the  6th  section  of  the  Admiralty 
Court  Act  1861,  on  behalf  of  Messrs.  Duncan,  Fox, 
and  Co.,  of  Liverpool,  the  consignees  of  a  bill  of 
lading  of  cargo  laden  on  board  the  ship  TeiUonia, 
against  that  ship  and  her  fireight,  and  against 
Daniel  August  fLoster,  of  Hamelworden,  a  mer- 
chant and  owner  of  the  said  vessel.  The  plaintiffs 
Sray  that  the  ship  and  freight,  if  any,  may  be  con- 
emned  in  damages  for  breach  of  contrcMct.  The 
Teuionfia  was  a  German  or  Prussian  brig,  subject 
to  the  laws  of  Prussia,  and  her  master  and  crew 
were  sutyect  to  the  King  of  Prussia.  In  the 
month  of  April,  1870,  she  was  lying  in  the  port  of 
Pisagna,  on  the  coast  of  Bolivia.  On  the  1st  Feb. 
her  master  had  entered  into  a  charter  narty  with 
Messrs.  Sawers,  Duncan,  and  Co.,  a  oranch  at 
Valparaiso  of  the  Liverpool  firm,  who  are  the 
suitors  in  this  court,  by  which  he  undertook  that 
the  brig  should  "  proceed  to  the  port  of  Iquique 
where,  and  or  at  one  adjacent  port  she  shall 
receive  and  take  on  board  a  mil  and  com- 
plete cargo  of  nitrate  of  soda  in  bags  not 
exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  cabin  tacKle,  apparel, 
provisions,  and  Rimiture ;"  and  it  was  "  tnereby 
mutually  agreed  that  the  vessel  should  not  load 
more  than  7800  quintals  Spanish  weight."    It  was 


further  stipulated  as  foUows :  "That»  i^  n- 
ceiving  on  board  the  said  cargo,  stowing  it  in  the 
customary  manner,  and  being  duly  cleured  oat  at 
the  Custom  House,  the  said  veaael  shftU  proowd 
either  to  Cork,  Cowes,  or  Falmouth,  at  the  opfekm 
of  the  mat^ter,  where  he  shall  receive  orders  fraa 
charterers'  agents,  within  three  days  after  bii 
arrival,  to  proceed  to  any  one  safe  port  in  Gmt 
Britain  or  on  the  Continent  between  Havre  lad 
Hamburg,  both  included,  and  there,  aooordiag 
to  bills  of  lading  and  charter  party,  deliver  ihi 
cargo,  which  is  to  be  discharged  and  taken  froii 
alon^do  as  fast  as  the  costoms  of  the  port  niD 
admit.  The  freight  to  be  paid,  in  mannffr  herein' 
after  mentioned,  on  a  true  and  right  delivery  o{  tht 
cargo  in  the  port  of  discharge,  at|  and  alter  tW 
rate  of  45«.  British  sterling."  The  bill  of  lading 
dated  the  5th  A])ril,  was  as  follows :  [His  Loidflkn 
here  read  the  bill  of  lading  before  set  out.]  a 
appears  from  the  evidence  taken  before  me  tfait 
toe  cargo,  nitrate  of  soda,  though  used  for  affii- 
cultural  purposes,  is  an  ingredient  in  gonpowoar, 
and  that  the  prospect  of  war  would  raise  the  prin 
of  it  in  the  market,  but  that  no  report  of  anv  m 
between  France  and  Prussia  had  readiea  thi 
Valparaiso  firm  at  the  time  when  this  artiole  wm 
put  on  board  the  Teutonia,  The  brig  anind 
at  Falmouth  on  the  10th  July,  and  there,  oa  tiw 
11th  Jul^,  received  orders  to  take  the  cug> 
to  Dunku'k.  She  arrived  at  a  distance  of  ibool 
fourteen  miles  ofi*  that  port  at  twelve  o'ckwk  H 
night  of  the  Idth,  which  was  a  Saturday;  aodtiw 
master  says  that,  after  layins  to  for  i^xiat  two 
hours,  a  regular  pilot  in  officiiu  uniform  oamB  on 
board ;  that  he  (tnc  ma8tcr)  asked  the  pilot  about 
the  war,  of  which  he  had  heard  rumours  it 
Fdmouth;  that  the  pilot  told  him  it  had  been 
declared  two  davs  ago ;  that  ke  aaked  the  pilofc 
where  he  could  bring  him  in  aafety,  so  that  ht 
might  ascertain  whether  war  was  declared  or  not ; 
that  the  pilot  offered  to  take  him  to  Fhishing 
or  the  Downs,  or  wherevor  he  liked.  Ac- 
cording to  the  evidence  there  would  not  have  ben 
water  enough  for  the  T&iUonia  to  bare  enkred 
the  port  of  Dunkirk  till  after  four  o'clock  on  the 
evening  of  the  17th.  It  is  not  tmimportaat  to 
observe  that  she  could  not  have  entered^that  poit 
before  that  time.  The  master  elected  to  go  to  tht 
Downs,  and  he  anchored  there  on  Sunday  mornn^ 
the  17th,  at  ten  o'clock.  He  sajs  that  on  tliafe  dby 
he  could  obtain  no  advice  or  information ;  that  on 
the  Monday,  the  18th,  he  tele^puphed  to  t^e  owaer 
(who  was  ms  father),  and  received  an  answer  for- 
bidding him  (this  came  out  on  orosa-^zaminatiGB) 
ko  go  to  Dunkirk ;  and  that  on  Tuesday  the  19thi 
be  took  the  ship  into  Dover  as  the  nearest  or  safest 
place.  He  added  that  he  did  not  go  to  Donkiik 
because  war  had  broken  out,  b^ng  afraid  fbr  the 
safety  of  his  ship,  himself,  and  his  crew  in  a  Freach 
port,  and  also  being  afraid  of  punishment  when  be 
returned  to  his  own  country.  On  the  Monday  be 
was  on  shore  at  Deal,  and  the  German  consul  told 
him  that  war  had  broken  out.  Upon  this  ststs  of 
fa^,  the  first  question  of  law  is  raised  in  UdsoaBe* 
It  is  averred  bjr  the  pUantifls  that  the  msntor  msde 
default  in  oboving  the  proper  orders  giv«n  to  him, 
and  thai  on  this  account  the  owners  of  the  Aif 
are  liable  in  damages.  On  the  other  hand,  it  ■ 
contended  by  the  defendants,  upon  the  nlnsdinr 
as'amended,  "  first,  that  war  having  been  dadam 
and  having  broken  out  between  Prussia  9trA  Fe«doo 
after  the  making  of  the  oharter-par^»  andaltethi 
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of  the  Teuionia  from  Yalpariaso,  it  became, 
8  illegal,  aoeording  to  the  laws  of  Prussia,  as 
the  law  of  nations,  for  the  master  of  the 
ssel  to  prooeed  with  the  said  cargo  to  Dun- 
herefore  the  master  refused,  as  he  law^ly 
to  prooeed  with  the  cargo  to  Dunkirk  and 
rer  the  same  there,  and  proceeded  to  Dover, 
k  proper  port  in  that  behalf;*'  and  secondly, 
intended  "  that  if  war  between  Prussia  and 
had  not  been  declared,  or  had  not  broken 
the  time  when  the  said  master  made  default 
^e  4th  article  of  the  petition  alle^;ed,  the 
IT  was  imminent  and  reasonably  beheved  by 
1  master  to  have  broken  out  and  to  have 
ledared,  wherefore  the  said  master,  as  he 
ibly  miajbtf  proceeded  to  a  place  which 
easonable  place  in  that  behalf  for  the  purpose 
ing  inanines,  and  for  the  safety  of  the  ship 
rgo,  ana  before  a  reasonable  time  for  making 
iqairies,  and  for  proceeding  as  ordered  to 
"k  had  elapsed,  war  had  broken  out,  and 
declared  between  France  and  Prussia, 
ore  the  master,  as  he  lawfully  miffht, 
I  to  proceed  with  the  said  cargo,  and  to 
the  same  there,  which  is  the  deuult  in  the 
orth  article  alleged."  The  reply  stated  the 
of  the  ship  off  Dunkirk  on  the  16th,  and 
i  that  "  instead  of  entering  the  seaport,  as 
lid  and  ought  to  have  done,  for  the  purpose 
riarging  her  said  cargo,  she  sailed  thence  to 
wns,  and  there  anchored  on  the  morning  of 
h  July  1870,  and  whilst  she  was  so  anchored 
tore  war  had  been  declared  or  broken  out  as 
i  in  the  sud  answer,  the  defendant  on  the 
ilv  1870,  who  at  such  time  knew,  or  had  the 
of  knowing,  that  the  said  war  had  not  been 
d  or  broken  out,  ordered  the  master  of  the 
ip  not  to  proceed  with  his  yessel  and  her 
o  Donkirk,  but  to  put  back  to  Dotver,  and 
pOB  and  before  the  said  war  had  been 
fd  or  broken  oat,  the  master  of  the  said  ship 
^olly  and  in  breach  of  the  terms  of  the  said 
r-psrty  and  biU  ol  lading  proceeded  with  his 
to  Dover."  It  was  admitted  during  the 
of  the  argam«nt  by  the  counsel  for  the 
BEs  that  on  or  after  the  19th,  the  date  of  the 
declaration  of  war  bj^  the  French  Govem- 
bhe  Teutonia  was  not  bonnd  to  carnr  cargo  to 
rk.  I  am,  therefore,  relieTed  m>m  the 
ity  of  considering  whether  any  relaxation 
strict  laws  of  war  by  the  order  of  the 
i  QoYemment  after  or  at  the  same  time 
le  declaration  of  war,  would  affect  this  case, 
jproved,  as  I  have  sJreadv  stated,  that  the 
*a  could  not  have  enterea  the  'port  before 
emoon  of  the  17th.  The  charge  a^;ainst  her 
ire  ol  making  default  in  dehvermg  of  the 
is  narrowed  in  point  of  time  to  the  period 
ig  between  the  afternoon  of  Uie  17th  and  the 
lAoltheldth.  It  is  daring  this  interval  that 
Hie  tem§m^  occurred  during  which  it  is  main- 
that  sae  ought  to  have  dehvered  her  cargo  at 
rk.  It  is  argoed  that  two  distinct  breaches 
tract  io6k  place  during  this  interval:  the 
Teach  is,  the  not  going  into  Dunkirk  on 
kh,  the  second  is  not  returning  from  Dover 
ikirk  on  the  18th.  As  it  seems  to  me  that 
atantial  distinction  easts  as  to  the  principle 
upon  which  these  two  breaches  are  charged, 
endeavour  to  deal  with  them  together,  an  1 
ipamtely.  It  moat  be  remembered  that 
iiloiiio  is  A  Fnuuiaa  shq^  iul^lect  to  Prossian 
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municipal  law,  as  well  as  to  general  international 
law,  and  it  has  been  admitted  before  me  that,  though 
no  formal  proof  of  the  Prussian  law  has  been  given 
in  evidence,  it  maybe  assumed  that  the  maxim 
that  a  ship  trading  with  the  enemy  of  the  ^tate  to 
which  it  belongs  incurs  the  severest  penalties,  is  a 
part  of  that  law.  The  principal  contention  of  the 
plaintiffs  upon  this  part  of  the  case  has  been,  that 
war  between  France  and  Prussia  was  not  declared 
until  the  19th ;  but  I  think  there  can  be  no  doubt 
that  war  may  exist  de  facto,  so  as  to  affect  at  least 
the  subjects  of  the  belhgerent  state,  either  without 
a  declaration  on  either  side,  or  before  a  declaration, 
or  with  a  unilateral  declaration  onlv.  This  is  a 
position  fortified  by  the  opinions  of  great  inters 
national  jurists  down  to  the  judgments  of  Lord 
Stowell  m  our  own  time:  (I%e  r^a/yade,  4  Rob. 
251,  253 ;  The  EUza  Jane,  1  Dod.  244,  247),  as  well 
as  by  historical  precedents  relating  both  to  foreign 
countries  and  to  our  own  during  the  last  century. 
To  take  only  one  instance,  when,  in  1761,  in  a 
negotiation  which  preceded  the  close  of  one  of  the 
most  memorable  wars  which  England  ever  waged, 
France  demanded  that  "  captures  before  the  decla- 
ration, except  Eling's  ships,  should  be  restored,  or 
a  recompense  made,  because  taken  contrary  to  the 
law  of  nations,"  it  was  replied  on  behalf  of  Eng- 
land that  "  the  demand  or  restitution  of  captures 
before  the  war  cannot  be  admitted,  for  it  is  not 
founded  upon  any  particular  convention,  nor  yet 
resulting  m>m  the  law  of  nations ;  for  the  right  of 
hostilities  does  not  result  from  a  formal  declaration 
of  war,  but  from  the  hostilities  which  the 
sor  first  offered:"  (5  Ann.  Reg.  (1761),  p^ 
4  Ann.  Reg.  Art.  10 ;  3  Phill.  Inter.  Law,  p.  87.) 
In  1854  the  British  declaration  of  war  against 
Russia  was  not  issued  until  the  29th  March,  but 
the  Russian  ambassador  left  England  on  the  8th 
Feb.  It  is  notorious  that  the  relations  between 
France  and  Russia  had  been  seriouflj  disturbed 
from  the  5th  July.  On  that  day  Lord  Lyons 
wrote  to  the  Grovemment  of  this  country  that  the 
French  Government  had  learnt  that  the  Grown  of 
Spain  had  been  offered  to  and  accepted  bv  Prince 
Leopold  of  HohenzoUem,  and  that  they  had  sig- 
nified to  the  Prussian  ambassador  that  uiey  woum 
not  permit  the  establishment  of  any  P^ssian 
prince  upon  the  throne  of  Spain.  On  the  8th 
J  uly  it  was  communicated  from  the  same  quarter 
to  the  British  Government  that  the  French  Govern- 
ment found  it  impossible  to  refrain  anv  longer 
from  making  mihtary  preparations,  ana  at  uie 
time  when  the  Teutonia  arrived  at  Falmouth, 
namely,  on  the  12th,  the  f^parent  imminence  ol 
war  was  soch  as  to  alarm  all  Europe,  and  must 
have  been  perfectly  well  known  to  the  charterers 
when  t^y  ordered  this  vessel  to  sail  for  Dunkirk, 
where  the  market  for  her  cargo  would,  as  the  evi« 
dence  shows,  be  raised  by  u^  probikbility  of  its 
being  used  for  the  manufacture  of  gunnowder. 
On  the  15th  July  it  was  publiclv  announcea  in  the 
French  newspapers,  that  the  french  Government 
had  made  a  formal  declaraticMi,  both  in  the  Corps 
Legislatif  and  in  l^e  senate,  that  the  Prussian 
Ambassador  had  been  told  to  demand  his  passport ; 
that  further  attempts  at  conciliation  were  impos- 
sible. *'  Nous  n*avons  rien  neglig^  pour  eviter  una 
guerre,  nous  aliens  nous  preparer  a  oelle  qu'on 
nous  offre."  On  the  16th  July  Lord  Granville 
telegn^hed  to  Lord  Lyons,  "The  mercantile 
people  m  this  country  are  anxious  to  know  n  hse^Sbnt 
neutral  veaaelB  wiH  to  8^owe4  >a^  >^v^  \5^i£mpwKi\* 
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powers  to  sail  to  and  from  French  and  Grerman 
ports  with  cargoes  for  a  specified  time.  Many 
ships,  I  am  informed,  are  now  loading  in  Britisn 
ports  for  both  countries.  Ascertain  this  point 
without  delay/*  And  on  the  same  day  Lord 
Granville  wrote  to  Lord  Lyons,  "Her  MajestVs 
Grovermnent  cannot  doubt  that  the  principles 
recorded  in  the  declaration  of  Paris  on  the  16th 
April  1856,  will  be  scrupulously  acted  on  by  the 
belligerents  in  the  present  war ;  but  the  Imperial 
Gk>vemment  ma^  perhaps  be  disposed  formsQly  to 
announce  that,  n)r  its  part,  they  will  form  the  rule 
of  its  conduct  in  prosecution  of  hostile  operations 
by  sea/*  On  the  same  date  Lord  Granville  wrote, 
that  the  French  Ambassador  had  called  upon  him 
and  said  that  his  Govcmmeiit  intended  on  breaking 
off  relations  with  North  Germany ;  to  place  French 
subjects  in  the  North  German  Confederation  under 
the  protection  of  the  British  Ambassador,  minis- 
ters, and  consuls.  For  these  facts  I  have  hitherto 
relied  upon  the  correspondence  presented  to  both 
Houses  of  Parliament,  by  command  of  Her  Majesty ; 
1  now  advert  to  the  telegram  of  the  Prussian 
Minister,  Count  Bismarck,  to  the  Prussian  Ambas- 
sador at  London,  which  was  put  in  evidence  before 
me. 

No.  80.  Telegram. 

Berlin,  the  16th  Jnly  1870. 
1.45  a.m. 

In  oonseqnenoe  of  the  news  of  the  open  declaration 
made  this  day  by  the  French  Minister,  which  declaration 
appears  to  be  equal  to  a  declaration  of  war,  the  mobilisa- 
tion  of  the  whole  of  the  North  German  armv  haH  been 
ordered,  and  a  request  has  been  addressed  to  the  Qovem- 
ments  of  North  Germany  to  place  their  forces  on  a  war 
footing. 

(Signed)       Bismarck. 
To  His  Excellency 

The  Boyal  Minister  of  State, 

The  Cunnt  Bemstoff.  London. 

It  appears  from  the  evidence  of  Mr.  Von  Schmid 
that  he  telegraphed  this  intelligence  to  the 
Prussian  Consul  at  Dover,  and  communicated  it 
the  same  day  to  the  Prussian  Consul-General  in 
London.  On  the  same  date  the  French  newspaper, 
the  Journal  Officiel,  contained  a  further  statement 
of  the  French  Government  to  the  Senate  as  to  the 
preparations  for  war.  In  this  state  of  facts  I  am 
of  opinion  that  the  Teutonia  would  have  incurred  a 
double  risk  in  proceeding  to  Dunkirk ;  she 
would  have  been  exposed  to  the  peril  of  being 
seized  by  a  French  cruiser  on  the  ground  of  her 
Prussian  nationality,  and  of  being  seized  by  a 
Prussian  cruiser  on  the  ground  of  her  trading  with 
and  carrying  contraband  of  war  to  the  enemy. 
The  information  which  the  pilot  gave  her  off 
Dunkirk  was  substantially  correct.  War  had  in 
fact  broken  out,  or  was  so  imminent  as  to  render 
Dunkirk  an  unsafe  port  for  a  Prussian  vessel.  In 
the  case  of  the  Arisl  decided  by  the  Privy  Council 
in  1857,  their  Lordships  said  "  it  is  ar^ed  diat 
war  cannot  be  said  to  be  imminent  unless  there 
be  an  embargo,  or  some  similar  act  of  the 
country  about  to  be  belligerent,  and  cases  are 
cited  in  which  such  circumstances  have  occurred, 
but  none  of  those  oases  go  the  length  of  laying 
down  any  positive  rule  as  to  the  necessity  of  such 
circumstances  :  (11  Moo.  P.  C.  Rep.  129 ;  3  Phill. 
Inter.  Law,  p.  xlvii,  add.)  The  old  case  of  Paradyne 
V.  Jane  (Alex's  Bep.  p.  27),  and  others  founded 
upon  the  principle  therein  contained  have  been 
cited  to  me  as  authorities  for  the  contention  that 
the  Teutonia  was  guilty  of  a  breach  of  contract  in 
not  proceeding  to  I>aiikJrk,  even  in  the  circum- 


stances which  I  have  stated.  The  propositions  of 
law  in  Tarndijne  v.  Jane  are,  "  where  the  law 
creates  a  duty  or  charge,  and  the  party  is  disabled 
to  perform  it  without  any  default  m  him,  and  hath 
no  remedy  over,  there  the  law  will  excuse  him; 
....  but  when  the  party  bv  his  own  contract 
creates  a  duty  or  charge  upon  himself  he  is  bonnd 
to  make  it  f^ood,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract."  But 
assummg  that  this  is  at  present  a  correct  exposi- 
tion of  tne  law  of  England  (though  the  last  pro- 
position is,  I  think,  not  in  harmony  with  the 
jurisprudence  of  any  other  European  state),  it  does 
not  seem  to  me  to  anect  this  case.  Indeed  it  has  not 
been  denied  that  if  the  contract  has  become  illegal 
in  virtue  of  a  law  subsequent  to  it,  the  non- 
execution  of  the  contract  is  no  breach.  Item: 
quod  leges  fieri  prohibent,  si  perpetnam  causam 
servaturum  est,  cessat  obligatio :  (Die.  Lib.  xlv.TitL, 
s.  1^5.)  This  doctrine  of  the  civil  law  is  also  laid 
down  by  Lord  Ellenborough  in  the  case  of  Afhlnttm 
V.  BlicMle  (10  East,  r»34).  "Neither  can  iC  he 
says,  "  be  questioned  that  if  from  a  change  in  the 
I)olitiral  relations  and  circumstances  of  the  countiy, 
with  reference  to  any  other  contracts  which  were 
fairly  and  lawfully  made  at  the  time,  they  had 
become  incapable  of  being  any  longer  carried  into 
effect  without  derogating  from  the  clear  public 
duty  which  a  British  subject  owes  to  his  sovereign 
and  the  state  of  which  he  is  a  member,  the  non- 
performance of  a  contract  in  a  state  bo  circom- 
stanccd  is  not  only  excusable,  but  a  matter  d 
peremptory  duty  and  obligation  on  the  part  of  the 
subject.  But  in  order  to  found  the  new  pablio 
duty,  which  is  to  supersede  the  performance  d 
his  former  private  one,  it  is  necessary  that  an 
actual  change  in  the  political  relations  of  the  two 
countries  should  have  taken  place ;  and  that  the 
danger  to  result  to  the  public  mterests  of  his  own 
country  from  an  observance  of  the  contract  shonM 
be  clear,  immediate,  and  certain.  In  short,  sudi  a 
state  of  circumstances  must  be  shown  to  exist,  as 
that  the  contract  is  no  longer  capable  of  bein^  pe^ 
formed  by  him  without  a  criminal  compromise  of 
his  public  duty.  Can  anything  of  this  kind,"  he 
continues,  *'  be  said  with  truth  to  exist  in  the  pre- 
sent case  P  No  actual  change  in  the  political  rela- 
tions of  Great  Britian  and  Russia  had  then  taken 
pliice.  The  danger  to  result  from  remaining  at 
Uronstadt  was  neither  immediate  nor  oerfcaiii,in 
point  of  fact  it  attached  only  at  the  distance  of 
many  weeks  afterwards,  and  no  one  can  ventore 
to  suggest,  even  in  argrnment,  that  the  loadmg  in 
question  might  not  have  been  completed  withont 
any  crimiiuQ  compromise  of  public  daty."  This 
was  a  case  in  which  the  impediment  to  the  fhlfil- 
meut  of  the  contract  was  the  appreheneion  of  an 
embargo,  the  future  effect  of  which  is  alwajfl 
doubtful,  and  to  which  considerations  apply  other 
than  those  which  apply  to  a  state  of  actnal  war, 
the  end  of  which  cannot  be  foreseen.  WbereaB 
an  ordinary  embargo  imposes  only  a  tempomy 
restraint  upon  the  performance  of  the  contract. 
It  is  **  an  act,"  as  Lord  Stowell  say^s,  *'  hostile 
enough  in  the  mere  execution,  bnt  equivocal  as  to 
its  effects,  and  liable  to  be  varied  by  sabseqneBl 
events,  and  by  the  conduct  of  the  Gkivemment,  the 
prop)erty  of  wnose  subjects  is  so  detained :"  (The 
Boedc8  LmU  5  Bob.  233,  245.)  But  when  •" 
embargo  is  imposed  in  t^e  nature  of  rapruab  and 
partial  hostility,  the  merohanty  it  is  laid  down 
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Dy  Lord  Tenterden,  may  put  an  end  to  the 
x>ntnic*ts  if  the  voyage  is  likely  to  be  defeated  hy 
he  delay  :  (Abbott  on  Shipping,  ]i.4d\\  10th  eiiit.) 
[n  tho  subsequent  case  or  Barkt;r  v.  Hoil^tfon  (I J 
M.  &  Selw.  Rep.  267,  270),  Lord  Ellenborough 
-aiid :  **  If  indeea  the  performanre  of  this  covenant 
:iad  l>eeu  rendered  unlawful  by  the  Government  of 
this  country,  the  contract  would  have  l)een  dis- 
solved on  both  sides,  and  this  dcfeudiint,  inasmuch 
i»4  he  had  been  thus  cf>mpelled  to  abandon  liis 
*c>iitnict,  would  have  been  excused  for  the  n-ai- 
Derformauce  of  it,  and  not  liable  to  damages/' 
These  and  other  cases  were  fully  reviewed  and 
[•onfinned  in  the  more  recent  judgment  of  the  Ex- 
L'homier  Chamber,  in  the  case  of  Ejepo»ito  v.  Bowden 
[1857,  7  Ell.  «k  Bl.  763).  In  that  case  Mr.  Justice 
Willea  said  :  "  The  principal  question  in  tho  case 
it$  iui  to  the  validity  of  the  plea.  It  is  in  effect, 
whether  a  charter  party,  made  before  the  late 
Russian  war  between  an  English  merchant  and  a 
neutral  shipowner,  whereby  it  was  agi-ecd  that  the 
neutral  vessel  should  proceed  to  Odessa,  a  poi*t  of 
Russia,  and  there  hjaa  from  the  freighter's  fuctors 
a  complete  cargo  of  wheat,  seed,  or  other  grain, 
and   proceed  therewith  to  Falmouth,  with  usual 

§  revisions  as  to  laying  days  and  denmrrage,  was 
issolved  by  the  war  between  England  and  Russia, 
alleged  by  the  charterer  in  his  plea,  which  is  to  be 
taken  as  tme  for  the  purpose  of  the  present  dis- 
cussion to  have  broken  out  before  the  vessel 
arrived  at  Odessa,  and  to  have  continued  up  to 
and  during  the  time  when  the  loading  was  to  have 
taken  place,  it  being  further  alloged  in  the  plea 
that,  from  the  time  war  was  declared,  it  be<;ame  . 
and  was  impossible  for  the  charterer  to  i)erform 
his  agreement  without  dealing  and  trading  with 
the  Qneen*s  enemies."  The  court,  reversing  the 
sentence  of  the  Qaeen*s  Bench,  held  the  plea  to  be 
valid.  Willes,  J.  concludes  the  judgment  in  these 
words :  "  The  plea  alleys  that  the  contract  could 
not  have  been  fulfilled  without  such  dealing  and 
trade.  That,  as  we  have  already  shown  upon 
crrounds  not  considered  in  the  judgment  of  tho 
Court  of  Queen*s  Bench,  may  be  true.  If  it  may, 
then,  inasmuch  as  the  law  justifies  what  it  com- 
mands, and  effects  that  purpose,  in  cases  like  the 
present,  by  dissolving  contnicts  which  presumably 
cannot  be  executed  without  dealing  and  trading 
with  the  enemy,  the  plea  is  sufficient.'*  In  the 
case  before  me  the  law  of  France,  the  state  to 
which  the  port  belonged,  did  not,  it  is  true, 
prevent  the  unloading  at  Dunkirk ;  but  the  law 
of  Prussia,  tho  state  to  which  the  ship  belonged, 

Erevented  it.  "The  contract,"  as  Lord  ElTen- 
orough  says,  "was  no  longer  capable  of  being 
performed  by  the  master  without  a  criminal  (H)m- 
promise  of  his  daty ; "  for  I  think  it  might  be 
reasonabljr  maintained  that  the  prohibition  was  as 
stringent  in  the  one  case  as  in  tne  other,  and  that 
the  same  legal  consequences  flow  from  either  state 
d.  things.  I  think  that  on  the  16th  July  the 
Te^Uonia  could  not  have  entered  Dunkirk  with  her 
cargo  without  being  exposed  to  the  penalties  of 
trauing  with  the  enemy  of  her  country.  But  if 
this  be  an  erroneous  application  of  the  law  to  the 
facts  at  this  date,  the  next  question  which  arises  is 
whether  the  circomstanoes  did  not  justify  her 
pansiDff  and  malring  further  inc[uiries  before  she 
entered  tiie  port.  I  am  of  opimon  that  they  did 
justify  her  in  so  doing,  and  that  she  was 
enftttled  to  take  reasonaole  measures  within  a 
reasonable  time  for  this  purpose.    The  law  would 


be  most  unreasonable,  I  think,  if  it  considei-ed 
such  a  cause  to  be  breach  of  contracst ;  and  I  derive 
confirmation  of  my  opinion  on  this  point  from  the 
judgment  of  the  Common  Pleas  in  the  case  of  Pole 
V.  Crtrovii'h  (2  F.  &  Fin.  Rep.  104 ;  9  0.  B.,  N.  S., 
4:30).  Now  wliat  were  the  steps  taken  by  the  master 
of  the  Tt-uionia  ?  He  goes  back  to  Dover  on  the  17th, 
which  was  a  Sunday,  and  when,  he  says,  he  could 
obtain  no  advice  or  information.  On  Monday  (the 
18th)  he  telegraphed  to  his  owner,  and  was  ordered 
not  to  go  to  Dunkirk,  and  on  the  19th  he  went  into 
Dover,  on  which  day,  as  1  have  already  said,  it  is 
admitted  that  the  law  prevented  him  from  exe- 
cuting his  contract.  It  is  said  that  he  did  not 
communicate  with  the  chartei-ers,  but  I  am  unable 
to  sec  how  any  communication  from  them  could, 
having  regard  to  the  facts  and  dates  which  I  have 
alrca(^  mentioned,  have  required  him  to  ^o  to 
Dunkirk  on  the  18th  or  even  on  the  17th,  if  he 
could  have  communicated  with  them  on  that  day. 
I  must  add  that  the  telegram  which  was  received 
ut  Dover  on  the  23rd,  shows  that  the  master  had 
proljably  not  taken  a  wrong  view  of  his  duty  to  his 
own  country.  It  was  as  follows :  **  From  Bemstorff 
to  North  German  Vice-Consul,  Dover. — T^  imme- 
diately to  prevent  North  German  ship  TeiUoiiia, 
Ca])tain  Koster,  from  going  to  Dunkirk."  I  am 
of  opinion  that  the  master  of  the  Teutonia  was  en- 
titled to  pause  and  take  a  reasonable  time  for 
making  further  inquiries  as  to  the  existing  rela- 
tions between  his  own  country  and  France,  and 
that  ho.  did  not  exceed  the  limits  of  a  reason- 
able time  in  making  the  inquiry,  and  alter 
the  inquiry  had  been  made,  it  is  admitted 
that  the  contract  could  not  on  account  of  the 
war  be  executed.  I  now  come  to  the  second 
branch  of  the  case,  namely,  whether  the  owner  of 
the  ship  is  liable  in  damages  because  the  master  did 
not  deliver  the  goods  to  the  plaintiffs  at  Dover. 
It  api>ears  from  the  evidence  that  various  attempts 
at  negotiation  on  this  subject  passed  between  the 
master  and  the  charterers ;  but  that  on  the  part  of 
the  charterers  it  never  assumed  the  shape  of  a  defi- 
nite offer  of  pro  rata  fitiight,  and  that  on  the  part 
of  the  owner  the  master  offered  on  the  24th  July 
to  deliver  the  cargo  on  payment  of  freight  and 
i*cceipt  of  an  indemnity  against  all  consequences  of 
not  proceeding  on  the  voyage ;  and  on  the  1st  Aug. 
he  offered  to  remit  so  much  of  the  freight  as  would 
equal  his  expenses  at  Dunkirk  (somewhere  about 
507.),  or  to  take  the  cargo  to  London  for  the  same 
freight  as  to  Dunkirk.  On  the  same  day  the 
charterers  proposed  to  transship  the  cargo  on 
billyboys  if  the  master  would  (lay  the  expenses, 
and  he  refused.  It  does  not  appear  that  the  char- 
terers required  him  to  proceed  to  any  port  men- 
tioned in  the  cliarter  party,  except  Dunkirk,  at  any 
time.  The  question  of  law  arising  on  these  foots 
is,  whether  the  master  was  bound  to  dehver  the 
cargo  without  any  payment  in  respect  of  freight. 
The  general  rule  that  freight  is  due  only  where  the 
goods  are  delivered  at  the  port  of  destination,  is 
subject  to  exceptions  and  modifications ;  and  these 
exceptions  or  modifications  may  arise  out  of  the 
terms  of  an  express  contract,  out  of  an  implied 
contract,  or  out  of  the  equity  between  the  parties. 
The  law  of  England  as  administered  in  the  courts 
of  common  law,  requires  the  master  to  carry  the 
goods  to  the  place  of  destination  unless  prevented 
by  an  unavoidable  casualty,  and  reouires  the  mer- 
chant, if  the  goods  be  so  dcUycroa,  V^  \«i^  NSt^s^^ 
stipulated  froinht.    1?  tW  »\v\\k  \»  ^\«fi^^  Vcwcl 
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completing  her  voyuge,  the  master  may  still  earn 
the  whole  freight  by  making,  within  reasonable 
time,  the  necessary  repairs  to  the  ship,  or  by  send- 
ing the  poods  in  another  ship  to  the  place  of  their 
destination ;  but  if  he  decline  to  do  tnis,  the  mer- 
chant is  entitled  to  do  this  without  payment  of 
freight,  the  contract  not  havirg  been  performed ; 
on  the  other  hand,  if  the  merchant  refuse  to  allow 
the  reasonable  time  for  repairs,  or  the  transmis- 
sion of  the  goods  at  once,  he  must  pay  the  whole 
freight,  having  prevented  the  performance  of  the 
contract.  But  if  the  ship  be  by  inevitable  neces- 
sity forced  into  a  port  short  of  her  destination  and 
is  unable  to  prosecute  her  voyage,  and  if  the  mer- 
(^lant  voluntarily  accents  the  goods  at  that  port,  he 
must  pay  2k  pro  rata  freight.  The  cases  in  which 
this  principle  is  lidd  down  are  those  in  which  a 
physical  impossibility  has  prevented  the  execution 
of  the  contract.  But  where  a  moral  or  legal  im- 
poflsibility  supervenes,  the  contract  is  dissolved. 
Here  the  law  of  England  and  the  general  law  are 
in^  harmony.  Donellus  says,  '*  Placet  casus  for- 
tuitos  nuUo  bons9  fidei  juaicio  itemque  a  nemine 
prsBstari."  .  .  .  .  "  casus  fortuitus,  definitur  casus 
qui  prasvidari  non  potest  aut  prsBviso  resisti  non 
potest :"  (De  Jure  Civili,  1.  xvi.,  c.  xi.,  p.  619.)  And 
nere  the  maxim  of  the  Boman  law,  "  iNemo  tcnetur 
ad  impossibilia,"  derived  fi*om  common  sense  and 
natural  equity,  is  adopted  and  applied  by  the  law 
of  England.  It  has,  nowcver,  oecn  argued  that 
the  contract  was  dissolved  by  the  supervening 
circumstance  of  the  war,  and  that  the  consequence 
from  this  premiss  is  that  the  merchant  had  a  right 
to  take  his  soods  out  of  the  ship  without  payment 
of  an^  freignt  at  Dover.  I  do  not  scruple  to  say 
that  if  such  be  the  law  it  appears  to  me  at  variance 
with  evident  justice.  But  I  do  not  find  any  case 
which  goes  tne  length  of  saying  that  where  a 
supervening^  moral  impossibility,  arising  out  of  the 
prohibition  imposed  bv  a  law  not  applicable,  or  not 
existing  at  the  time  of  the  making  of  the  contract, 
has  prevented  its  fulfilment,  the  merchant  is  en- 
titlea  to  have  his  goods  carried  bv  the  ship  almost, 
as  in  this  case,  the  whole  lengtn  of  the  voyage, 
without  any  compensation  to  the  shipowner.  I 
find  no  authoritv  for  the  position  that  tne  contract 
is  dissolved  in  tne  sense  of  rendering  null  all  that 
has  been  previously  done  under  it,  though  it  is  dis- 
solved as  to  all  future  consequences.  The  law,  as 
Willes,  J.,  says  (Ej^posito  v.  Boioden,  7  El.  &  Bl. 
768)  justifies  what  it  commands,  if,  on  the  one 
hand,  it  commands,  in  those  circumstances,  the 
dissolution  of  the  contract,  does  it  not,  on  the 
other  hand,  justify  the  command  by  placing  the 
parties  as  nearly  as  possible  in  gtatu  qiio  ante  con- 
Iractivm  ?  does  it  give  to  one  party,  both  l)eing 
equallv  innocent,  a  manifest  advantage  over  the 
otberr  docs  it  say  to  the  merchant,  you  shall 
receive  your  goods  greatly  enhanced  in  value  by 
their  Imving  been  carried  a(n>06s  the  ocean 
within  the  neigbbouiiiood  of  the  place  of  desti- 
nation, without  any  remuneration  to  the  owner 
of  the  vehicle  which  has  conveyed  them  P 
l^iis  may  be  the  doctrine  of  the  common  law 
where  a  physical  unexpected  obstacle,  which 
might  have  been  guarded  a^;ainst  in  the  contract, 
prevents  the  completion  of  it ;  but  in  this  instance 
the  completion  is  prevented  by  the  act  of  the  law 
itself.  Moreover,  in  the  present  case,  the  merchant 
ha^,  at  the  port^  of  call,  selected,  out  of  several 
porta  mentioned  in  the  charter  party,  one  to  which 
^ocesB  has  become  moraUj  or  legally  iinpoBB%\Q. 


\ 


Has  the  merchant  being  apprised  of  this  fiu;t,  nor 
choosing  to  mention  himself  at  any  other  port,  ind 
not  making  any  tender  of  partial  freight,  but  re- 
ceiving an  offer  from  the  master  to  take  the  goods 
to  one  of  the  other  ports  mentioned  in  the  charter 
party  which  did  not  belong  to  a  belligerent, 
a^d  was  not  far  distant,  a  right  to  refhse  this  offer ; 
and  by  this  refusal,  to  escape  the  payment  of  all 
freight  for  the  goods  which  he  demands  ?  I  Uiink 
not.  But  if  such  were,  which  I  greatly  doubt,  the 
law  to  be  administered  in  a  court  of  common  law, 
dealing  with  the  sulject  exclusively  on  the  narrow 
footing  of  a  special  contract  express  or  implied, 
and  not  on  the  general  principles  of  legal  ohIigaHOf 
of  which,  accoroing  to  the  civil  law,  oontrmct  is  a 
branch,  it  would  not  necessarily  be  the  law  admi- 
nistered by  a  court  of  equity  or  by  the  Admiraltj 
Court.  In  the  case  of  Osgood  t.  Qronvng  (2  Ganqx 
466 ;  Abbott  on  Shipping,  344,  345,  lOth  edit),  an 
American  ship  the  Nemtwnef  in  the  year  1807,  beinff 
under  a  charter  party  ix>und  to  Botterdam,  refbsea 
(the  earlier  history  of  the  case  is  immateoia])  to  flO 
there,  being  apprehensive  of  oonflscation  nnder 
the  fVench  aecree  then  in  force ;  and  her  msBfeer 
offered  to  deliver  up  her  cargo,  on  being  paid 
freight  and  charges,  to  the  agents  of  the  chartenn 
in  London.  They  refused  to  receive  it,  and  n* 
Quired  him  to  complete  his  voyage,  according  to 
tne  charter  party.  The  master  proceeding  to  leD 
the  cargo,  was  restrained  by  an  in terim  inju«^ 
of  the  Court  of  Chancery.  The  Lond  GhanceDor 
then  directed  two  questions  to  be  tried  in  a  oooit 
of  law :  first,  whetner  the  master  be  entitled  to 
any  and  what  sum  of  money  fbr  fireight  on  thii 
cargo ;  and,  secondl  v,  whether  he  was  entitled  to 
any  and  what  sum  oi  money  by  way  of  compensar 
tion  for  the  carriage  of  the  goods  from  Chsnertoa 
to  London.  Lord  Ellenboraneh  tried  the  cmb^ 
and  is  reported — ^to  use  Lord  l^terden's  cantioiii 
phrase — to  have  said,  "  that  the  shipowner  had  no 
claim  for  fV^i^t,  the  goods  being  brongfat  short 
of  their  destination,  and  there  being  no  ezpresi 
contract  for  compensation  in  this  event,  ain  no 
implied  contract,  as  there  had^  been  no  acoeptance 
of  the  goods  to  found  a  promise  to  pay  pro  rdA 
Hindis'*  Lord  Tonterden  proceeds  to  remaric that 
''the  Lord  Chancellor  aiterwaids  directed  the 
second  question  to  be  tried  again  in  a  court  of  lav, 
and  ordered  the  merchant  to  admit  that  he  had 
accepted  the  goods  in  the  port  of  London,  if  it 
should  appear  that  the  master  oonld  not  reHon- 
ably  have  oeen  required  to  proceed  on  the  voyafle; 
considering  that  if  the  master  conldiiot  leaaanahly 
have  been  required,  the  merchant  onght  tohavs 
accepted  the  goods,  and  Ids  reftisal  to  accept  them 
was  an  act  against  conscience,  and  a  proper  apb* 
ject  for  the  jurisdiction  of  a  oonrt  of  eqin^i 
which,  on  many  occasions,  places  parties  in  toe 
situation  in  which  they  wonld  stand,  if  that 
which  ought  to  have  been  had  been  actoal^ 
done."  The  principle  of  this  equity  Beams  to  haivs 
been  adoptea  by  my  predeosBor  in  Uie  oan  of 
the  fifo5loni8(etn  (L.  Bep.  1  AdnL  298 ;  15Ii.T.Bflp* 
N.  S.  398;  36  L.  J.  5  Adm.),  to  which  I  think  nf 
attention  was  not  drawn  during  the  argomait 
The  same  principle  as  misht  be  expeetod  in  • 
jurispmdenoe  founded  on  the  orrfl  haw.  Mmii  ti 
nave  governed  the  ftJlowing  oaae  in  the  eoaii  cf 
Scotland.  In  the  case  of  vFilion  t.  Jaawaff  tA 
Fao.  CoU.  251),  decided  MMwh^  10,  1809,  a  m 
tNdg;hted  from.  Dnndea  to  BridMsrt  wiUi  nrffl^ 
w%a  «^t«Di^»^.  oiK  '^cr^SiMA  IAhuL    The  di^^ 
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bandoned  to  the  underwriters,  who  took  delivery 
f  the  greater  part  of  it,  and  had  it  sold.  The 
naeter  did  not  claim  his  lien  for  freight,  but  an 
ction  was  afterwards  brought  against  the  shippers. 
iTie  Jnd^e  Admiral  decreed  for  "  such  proportion 
»f  the  stipulated  freight  as  shall  correspond  to  the 
lart  of  the  voyage  performed  and  the  Quantity  of 
^rain  received  ...  in  respect  that  the  master, 
rhere  the  partial  non-fulnlment  of  the  contract 
Loes  not  arise  from  any  fault  on  his  part,  is  entitled 
o  such  proportion  of  the  freight  as  may  correspond 
o  the  part  of  the  stipulated  voyage  which  the 
'easel  has  performed,  and  to  the  quantity  of  goods 
lelivered,  though  not  at  the  port  of  destination.*' 
rhis  was  affirmed  in  the  Court  of  Session  (BelFs 
Jommentaries,  edited  by  McLaren,  vol.  1,  pt.  2, 
}.  618.)    Lord  Tenterden  in  his  chapter  on  freight 

£.  :546,  10th  edit.),  observes,  "  The  authority  of 
e  Court  of  Admiralty  being  exercised  upon  the 
thip  and  cargo  in  specie  or  (which  is,  in  effect,  the 
nmie  thing)  upon  the  proceeds  of  a  sale  made 
inder  its  own  decree,  is  very  different  from  that 
)C  a  court  of  common  law,'*  and  he  cites  the  fol- 
lowing case,  the  judgment  in  which,  on  account  of 
itB  importance,  I  will  state  at  length.  Lord 
Slowell,  in  the  case  of  The  Frieytds  (Edwards  Adm. 
Ebep.  p.  246),  said  that  '*  was  a  case  of  a  British 
reasel  which  had  been  chartered  at  Campeachy  for 
^e  purpose  of  delivering  a  cargo  at  Lisoon.  The 
ihip  bad  sncoessfully  prosecuted  her  voyage  to  the 
rery  entrance  of  the  Tagus,  when  she  was  warned 
Tff  u^the  blockading  squadron.  Upon  receiving 
Shis  information  she  continued  for  some  davs  with 
bhe  fleet,  but  a  gale  coming  on  which  blew  her  out 
bo  sea,  she  was  picked  up  by  a  Spanish  privateer, 
md  was  soon  afterwards  retaken  by  a  British 
(sruiser  and  carried  to  Madeira,  where  the  ship 
md  cargo  were  sold  by  the  recaptors  to  pay  the 
salvage.  A  claim  has  since  be^  given  for  the 
ihip  and  cargo,  which  was  decreed  to  be  restored, 
uid  the  court  has  now  to  consider  what  freight 
18  dne  under  the  circumstances  of  the  case. 
On  the  part  of  the  owner  of  the  ship  it  is 
Mmtended  that  the  whole  of  the  freight  is  due,  as 
the  ship  had  actually  gone  up  to  the  mouth  of  the 
port  to  which  she  was  destined.  On  the  part  of 
the  owner  of  the  cargo,  it  is  contended  that  no 
Freight  is  dne,  as  the  cargo  was  not  delivered 
according  to  the  terms  of  the  charter  partv.  Seve- 
ral oaees  firom  l^e  courts  of  common  law  nave  been 
cited,  bat  I  oonfess  it  doee  not  appear  to  me  that 
Einy  principle  is  to  be  extracted  fix)m  them  that  is 
applicable  to  the  present  question,  although  1 
snould  have  thought  that  some  cases  of  British 
ships  which  had  come  up  to  the  very  port  of  their 
destination,  and  were  prevented  from  discharging 
l^eir  cargoes  there  by  the  act  of  the  sovereign 
Buithority  of  their  own  conntry,  must  have  occurred 
in  those  courts,  among  the  multiplicity  of  cases 
vrhich  the  present  extended  system  of  blockade  has 
given  rise  to.  In  the  case  of  the  American  ships 
bonnd  to  France  or  Holland,  which  were  brought 
into  the  ports  of  this  country  under  the  prohibitory 
Uiw,  the  loll  freight  was  pronounced  to  be  due 
where  the  owners  of  the  cargoes  elected  to  sell 
here ;  wbero  thej  did  nob  elect  to  sell  here,  the 
oonrt  left  ife  ix>  them  to  settle  the  freight  with 
the  owners  of  the  ships.  The  court  considered  a 
rajMe  from  America  to  this  country  very 
pMtfy  the  aaitie  m  effect  as  a  voyage  to  those 
eontigiMHW  cmntriaa  to  which  these  vessels 
were    origioally   AeetiDed,      In    all   probabitity' 
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the  markets  of  this  country  were  not  less  favour- 
able than  in  the  blockaded  ports,  and  no 
doubt  the  sale  was  effected  with  every  attention 
to  the  interests  of  the  cargo.  In  those  cases  the 
court  gave  the  master  of  the  ship  the  full  benefit 
of  the  freight,  not  by  virtue  of  his  contract,  be- 
cause, looking  at  the  charter  party  in  the  same 
point  of  view  as  the  courts  of  common  law,  it  could 
not  sajr  that  the  delivery  at  a  port  in  England  was 
a  specific  performance  of  its  terms.  But  there 
being  no  contract  which  applied  to  the  existing 
state  of  facts  the  court  founa  itself  under  an  obh- 
gation  to  discover  what  was  the  relative  equity 
between  the  parties.  This  court  sits  no  more  than 
the  courts  of  common  law  to  make  contracts  be- 
tween the  parties;  but  as  a  court  exercising  an 
equitable  jurisdiction,  it  considers  itself  bound  to 
provide,  as  well  as  it  can,  for  that  relation  of  in- 
terests which  has  unexpectedly  taken  place  under 
a  state  of  facts  out  of  the  contemplation  of  the  con- 
tracting parties  in  the  course  of  the  transaction." 
The  learned  judge  then  again  adverts  to  the  cir- 
cumstances of  tne  case  and  concludes,  **  Under 
these  circumstances  1  shall  direct  a  moiety  of  the 
freight  to  be  paid.''  It  is  true  that  the  decision 
was  given  in  the  Admiralty  Court  exercising  a 
prize  jurisdiction;  but  Lord  Tenterden  msS^es 
no  distinction  on  this  head  in  citing  the  au- 
thority of  the  case,  and  the  practice  of  the 
Admiralty  Gomt,  and  I  think  rightlv,  because 
the  court  only  applied  to  subjects  of  prize  the 
general  power,  wnich,  as  the  history  and  origin 
of  its  jurisdiction  show,  it  always  possessed.  Thus 
Lord  Stowell,  then  at  the  bar,  in  his  celebrated 
argument  before  the  Court  of  £[ing's  Bench,  which 
established  the  jurisdiction  of  the  Prize  Admiralty 
Court  on  freight  claimed  by  a  neutral  master 
against  the  captor,  observed :  "  It  may  be  admitted 
that  no  such  power  as  this  is  to  be  found  in  the  Prize 
Acts,  but  there  are  many  undoubted  privileges  of 
the  Court  of  Admiralty  which  are  not  given  by 
them.  The  Prize  Acts  are  of  modem  date,  and 
form  indeed  a  very  small  portion  of  the  law  of  the 
Admiralty.  They  were  orawn  up  principally  for 
the  Vice- Admiralty  Courts,  in  which  a  jurisdic- 
tion over  questions  of  prize  was  thereby  for  the 
first  time  given.  But  a  groat  part  of  the  admiralty 
jurisdiction  is  founded  on  the  established  usagOt 
and,  as  it  were,  on  the  common  law  of  the  admi- 
ralty :"  8maH  v.  Wolff  (3  Dum.  and  Bast,  889). 
The  modem  statute  which  has  given  the  Admi- 
ralty Court  jurisdiction  in  the  present  case,  has 
given  it  witnout  restraint  as  to  the  exercise  of 
that  jurisdiction,  according  to  its  usual  prin- 
ciples and  practice.  The  general  maritime 
law  on  the  subject  now  before  me  is  laid 
down  in  the  well  known  French  ordonnance. 
Art.  XV.  of  this  ordonnance  was  as  follows : 
( Valin  Ordonnance  dc  la  marine,  1.  3,  t.  3,  Art.  XV.) 
"  S'il  arrive  interdiction  de  commerce  avec  le  pays 
pour  lequel  le  vaisseau  est  en  route,  et  qu*il  soit 
oblig^  ae  revenir  avec  son  chargement,  it  ne  sera 
dd  au  sDiaitre  que  le  frdt  de  Taller,  quand  mdme  le 
navire  aurait  ^t^  affretd  allant  et  venant.*'  The 
commentary  of  Valin  is  as  follows:  "Le  cas  oii 
avant  le  depart  du  navire,  il  survient  one  interdic- 
tion de  commerce  avec  le  pays  pour  lequel  il  est 
destin^,  est  prdvu  par  Tart.  /,  tit.  premier  de  ce 
Uvre.  3.  Ici  il  agit  de  la  mdme  interdiction  de 
commerce  arriv^e  depuie  le  d^^^axt  dw.  ^^Sai^edxi^  ^\» 
il  est  decide  qae  si  \e  ivBrnt^  ea^.  o\:^c^rf^  ^T-\ii  ^ 
revenir  avec  son  cViargemetit  wa  '^t\»  a  w\.  'A  ^^s^x» 
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parti,  le  frdt  de  Taller  sera  dd  au  mattre  mais  aussi 
qu'il  faudra  au*il  s'en  contente,  quand  mdme  le 
navire  aurait  et^  afifrdt^  allaut  et  venant.     Et  rien 
n'est  plus  juste,  puisque  c^est  la  un  cas  fortuit,  et 
proc^aant  de  force  majeur,  dont    Taffr^teur    ou 
marchand  cbargeur  ne  peut  dtre  garant ;  c^est  bien 
assez  qu'il  paie  tout  le  frdt  de  FaUer  a  cause  que  le 
Toyage    est    commence,   par    ou    il    se    fait  uue 
esp^ce    de    compensation    de    la    perte    causae 
par    cet     ev^nement    entre    lui    et    le    maitre 
du  navire/'    Emerigon  remarks,  "  Dans  ce   cas 
la  charte-partie  subsiste.     H  n'est  cependant  dd 
que  le  frdt  d'aller;  c'est  par  equity  que  la  cbose 
est  ainsi  decid^e  entre  maitre  et  cbargeurs."    He 
cites  Fotbier  to   tbe  same  effect :  (Des  Gbarte- 
Parties,  v.  69,  t.  2,  p.  394.)    Bouloy-Pacy,  in  bis 
cbapter:  "Du  Fret,    s'il    arrive    interdiction    de 
oommerce  avec  le  pays    pour   lequel    le    navire 
est    en  route"   (Titre,  8,  sect.   10,  t.  2,  p.  424), 
expresses  tbe  same  opinion,  and  cites  tbe  299tb 
article  of  tbe  modem  Code  de  Commerce,  wbicb 
contains  substantially  tbe  same  regulations  as  tbe 
ordonnance.    Tbe  American  courts  nave  recognised 
tbis  autbority  as  binding  in  tbe  absence  of  any 
positive  law  or  decision  to  tbe  contrary.    Tbe  case 
in  wbicb  tbis  autbority  was  followed  bore  a  con- 
siderable resemblance  to  tbe  one  now  before  me. 
In  tbis  case  Morgan  v.  Insurance  Company  of  North 
America  (4  Dallas  Bep.  4^1),  Tilgbman,  C.J.  said, 
**  Tbis  is  an  action  on  a  policy  of  insurance  on 
f^i^bt  of  tbe  brig  Aniazoyi,  from  Pbiladelpbia  to 
Surinam,  valued  at  3500  dols.    Tbe  brig  sailed 
fh>m  Pbiladelpbia  on  tbe  7tb  Aug.  1799,  witb  a 
cargo  consisting  of  provisions  and  mercbandise, 
ana  arrived  in  tbe  river  Surinam,  on  tbe  17tb 
Sept.  ^^Uowing.    During  tbe  vovage,  tbe  colony 
of   Surinam  was  conquered  by  tbe  forces  of  tbe 
Ejng  of  Great  Britain.    Permission  was  obtained 
from  tbe  Britisb  commander  for  tbe  bri^  to  go  up 
to  tbe  town  of  Paramanto,  and  sbe  arrived  there 
witb  ber  cargo  on  tbe  20tb  Sept.    Ou  ber  arrival, 
tbe  captain  of  tbe  brig,  in  pursuance  of  instructions 
from  tbe  owners,  as  welt  as  in  pursuance  of  an 
a^p*eement  between  tbe  owners  and  a  certain  J.  A 
Bicbter,  wbo  was  a  passenger  in  tbe  said  sbip, 
offered  to  deliver  tbe  cargo  to^tbe  said  Bicbter  upon 
bis  paying,  or  giving  security  to  pay,  25,310  dolls. 
Bidbter  agreed  to  pay  tbat  sum  as  soon  as  possible 
filter  tbe  delivery  of  tbe  cargo,  and  actually  ^ve 
good  secnrity  for  tbe  money.    But  tbe  Bntisb 
oollector  of  customs  refused  permission  to  land 
any  article  of  tbe  cargo  except  tbe  provisions,  nor 
could  Bueb  permission  be  ootainea,  altbougb  re- 
peated petitions  were  presented  to  tbe  Govern- 
ment.   Tbe  consequence  was  tbat  tbe  cargo  was 
not  landed,  and  the  captain  entered  bis  protest. 
Tbe  brig  remained  at  Paramanto  till  tbe  27tb 
Sept.    Tne  plaintiffs  were  owners  both  of  brig 
and  cargo.    The  question  is,  whether  the  plain- 
tiffs are  entitled  to   recover,  either    for    a  total 
loss,  or  for  a  partial  loss,  on  tbis  polic)r.    Tbe 
plaintiff's  counsel  contend  tbat  they  are  entitled  to 
recover  for  a  totel  loss;   tbat  the  landing  and 
delivery  of  tbe  cargo  is  an  essential  part  of  tbe 
contract  between  tbe  owner  and  tbe  freighter,  and, 
not  being  compUed  witb,  no  part  of  the  Sreight  has 
been  earned;  and  that  the  circumstance  of  the 
same  person  being  owners  of  the  brig  and  cargo  is 
immaterial  in  a  question  between  tbe  assurers  and 
tbe  assured.    On  tbe  other  band,  the  defendants' 
ooansel  say  tbat  there  has  been  no  loss,  because  the 
Aw^bt  waa  completely  earned.    No  adjudged  oaae» 


in  point,  has  been  cited  on  either  side.  The  de- 
fendant's counsel  relied  on  tbe  case  of  Blighiy. 
Page  (3  Bos.  &  Pull.,  p.  295,  note) ;  but  I  do  nok 
think  tbat  case  applicable."  Tbe  learned  Judge 
then  deals  witb  that  case,  and  continues :  "  No  con- 
clusion can  be  drawn  from  tiiis  case  under  what 
circumstazyces  flight  may  be  earned  or  not  eamfid, 
for  it  was  not  an  action  for  the  recovery  of  freigiit, 
but  of  damages  for  not  bein^  permitted  to  mn 
freight.  But  altbougb  tiiere  is  no  a^udged  case, 
tbe  subject  has  not  escaped  tbe  notice  or  writen 
on  tbe  marine  law.  In  one  of  tbe  Ordinances  of 
Louis  XrV.  (A.  D.  1681)  (1  vol.  lioais  XIV.  65d, 
Art.  15,  titie  Freight,  cited  by  Abbot)  (Ship- 
ping, 9th  edit.,  p.  o4S),  it  is  declared  that  <» 
a  charter-party  to  cany  goods  out  and  in,  if 
during  tbe  voyage  tbe  oommerce  is  prc^iibited 
and  the  vessel  returns,  tbe  outward  freight  coif 
is  earned ;  and  Yalin,  in  his  oommentary  on  tM 
article,  says  the  law  is  the  same  if  the  vessel  ii 
freighted  out  only.  These  ordinanoee,  and  the 
commentaries  on  them,  have  been  received  with 
great  respect  in  the  courts  both  of  England  and 
tbe  United  States ;  not  as  containing  any  aathoritr 
in  themselves,  but  as  evidence  m  the  genenl 
marine  law.  Where  they  are  contr%dioted  hj 
judicial  decisions  in  our  own  country  lliey  are  nofc 
to  be  respected ;  but  on  points  which  have  not 
been  decided  they  are  worthy  of  conaiderstioo. 
I  am  strongly  inclined  to  adopt  the  role  laid  dowa 
by  Valin,  because  I  think  it  reasonable."  The 
learned  judge  then  proceeded  to  appl^  tbe  lawn 
laid  down  by  Yalin  to  the  fbcta  dt  the  CMa 
After  as  careful  a  consideration  as  I  have  bew 
able  to  give  to  tbe  general  prindpleB  of  juie- 
prudence  applicable  to  tbe  drcnmatancee^  or  the 
case,  in  tbe  absence  of  any  direct  mdicul  pr^ 
cedents,  I  have  arrived  at  the  following  oqd- 
clusion: — Tbat  the  owners  of  the  T^enioma  hive 
not  committed  any  breach  of  the  contract  conteioed 
in  tbe  charter  party  uid  bill  of  lading,  either,  fiM 
by  refusing  in  tbe  droumstanoea  to  oanr  the 
car^  to  tbe  port  of  Dunkirk;  or,  secondly,  py  re- 
fusmg  to  driver  up  the  cargo  to  the  nlaiiiitifh 
at  Dover  without  any  payment  of  fireignt  whit^ 
ever,  either  oro  raid  i^merte,  or  by  way  of  coni- 
pensation,  for  tbe  carriage  of  the  {^oods  firom 
Pisagua  to  Dover.  I  therefore  dismiss  the  nit 
with  costs 

Solicitors  for  plaintiffs,  HiOper  and  FemoUih. 

Solicitors  for  defendants,  Tkanuu  and  HoUami, 
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Wednesday,  Feb.  15, 1871. 
The  Two  Elleits. 

Transfer  of  mortgage — Material  man — Prioriiif  sf 

lien. 
The  tranfareeofa  mortgage,  aUkough  the  iraiufsr  U 
not  registered,  lias  a  locus  standi  in  a  cause  <f 
necessaries  instituted  against  the  ship. 
Tlie  material   "man  has  no  mariHme    lien,     Tk» 
mortgagee  has  priority  over  the  fnaten4d  Moa 
Tlie  Pacific  (Bro.  &  Lush.   245,  ip  L.  T.  iiqk 
N.  8.  bil)foUowed,  bid  doubted. 
This  was  a  cause  instituted  Mnunst  the  ship  IW 
Ellens,  fknd  John  Alexander  Slack  intervamn^  to 
reoover  a  debt  of  3052.  3t.,  with  intecest  QMUtm, 
from  tbe  19th  Feb.  1868,  fiir  nnnosHMfies  soHplM 
to  the  said  ship,  and  by  the  omnaetit  ot  the  prtw 
the  following  case  wai  stated  frr  tha  opinioAci  As 
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le  plaintiffs  are  shipbuilders,  carrying  on 
»  at  Millwall. 

le  defendant  is  a  merchant,  who  is  agent  of 
.  Black  Brothers  and  Co.,  hereinafter  men- 

le  Two  EUeiis  is  a  British  colonial  vessel, 
nf;  to  the  port  of  Digby,  Nova  Scotia,  of 
lo  owner  or  part  owner  was  at  the  time  of 
bitutiou  of  this  suit  domiciled  in  England  or 

omelios  McBride,  Dennis  Falvey,  and 
a  Hogan,  all  of  Weymouth,  N.S.,  were  the 
)gistered  owners  of  the  vessel  which  was 
nded  by  the  said  Dennis  Falvey. 
J  an  instrument  of  mortgage  in  the  form 
bed  by  the  Merchanc  Shipping  Act  1854, 
)th  March  1867,  and  executed  oy  the  said 
red  owners,  the  said  registered  owners 
ged  their  nth  share  in  the  said  vessel  to 
John  Troop,  a  member  of  the  said  firm  of 
Brothers,  and  Co.,  Halifax,  in  consideration 
,  for  the  purpose  of  securing  the  repayment 
sum  of  5O0O  dols.  advanced  py  the  said  firm 
said  owners,  together  with  mterest  on  the 
in.    This  mortgage  has  been  duly  regis- 

M>ut  the  month  of  Feb.  1868,  the  said  vessel 
had  arrived  in  the  port  of  London,  shortly 
IS  to  the  said  date,  and  completed  her  then 
,  wa  <  lying  in  that  port,  and  the  said  Dennis 
being  the  master,  and  part-owner  of  the 
»sel,  applied  to  the  plaintiffs  to  do  certain 
jid  furnish  certain  suppUes  to  the  said 
which  the  plaintiffs  acccordingly  did  and 
It  ha8  been  agreed  that  the  plaintiff's 
;  shall  be  taken  to  contain  a  correct  state- 
if  the  items  of  the  said  plaintiff *s  claim, 
is  now  due  and  owing  to  the  plaintiffs  for 
respect  of  such  account  a  certain  sum  of 

T  an  instrument  of  transfer,  dated  the  Idth 
68,  in  the  form*  prescribed  by  the  Merchant 
ig  Act  1854,  and  executed  by  the  said 
John  Troop,  in  consideration  of  the  sum  of 
lis.  alleged  m  the  said  instrument  of  transfer 
3  been  paid  by  the  defendant,  the  said 
John  Troop  transferred  to  the  defendant 
i  mortgage.  This  instrument  has  never 
gistered  according  to  the  provisions  of  the 
srchant  Shipping  Act  1854. 
point  of  £Eict,  no  money  was  paid  by  the 
nt  to  George  John  Troop  in  consideration 
transfer  of  the  said  mortgage,  but  such 
*  was  only  made  to  enable  the  defendant  to 
ftrffe  of  the  vessel  for  and  on  behalf  of  the 
l&ssrs.  Black,  Brothers,  and  Co. 
\e  plaintiffs  were  never  informed  and  did 
»w  that  the  said  vessel  was  mortgaged, 
n  the  month  of  July  1868,  the  defendant 
tesession  of  the  said  vessel,  and  shortly 
rds  the  said  sum  of  5000  dols.  being  stiU 
put  her  up  for  sale,  when  she  was  bought 
[essrs.  Cannon,  merchants  of  Liverpool,  as 
for  the  said  firm  of  Black,  Brothers,  and  Co. 
"his  cause  was  instituted  on  the  23rd  Deo. 
I  a  cause  of  necessaries,  but  the  plaintiffs 
then  extract  a  warrant  for  the  arrest  of  the 
la^  On  the  following  day  two  of  the  crew 
lid  yesael  institated  a  cause  of  wages  and 
her  tp  be  arrestedt  wherenpon  the  plain- 
flnded  the  preobe  by  which  ihev  had  in- 
.  the  said  oauM^  hy  Btnkwg  oat  me  woirda  f 


"  of  necessaries  *'  and  leaving  a  blank,  and  they,  on 
the  26th  of  the  same  month,  issued  a  citation  i» 
rem  which  was  duly  served  whilst  the  said  vessel 
was  under  arrest  in  the  said  wages  suit. 

12.  The  printed  evidence  of  Charles  Black,  one 
of  the  partners  in  the  said  firm  of  Messrs.  Black, 
Brothers,  and  Co.,  is  to  form  part  of  this  case. 

The  question  for  the  opinion  of  this  court  is 
whether  the  plaintiffs  are  entitled  to  recover  in  the 
said  cause  in  respect  of  the  aforesaid  matters  out 
of  the  proceeds  of  the  said  vessel  before  the  said 
sum  of  5000  dollars  is  paid  to  the  defendant. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive then  the  court  is  to  pronounce  for  the  claim 
of  the  plaintiffs,  with  costs  of  suit.  It  being  re- 
f  eiTed  to  the  registrar  and  merchants  to  ascertain 
what  sum  is  due  to  the  plaintiffs  in  respect  of  the 
aforesaid  matters. 

If  the  court  shall  be  of  opinion  in  the  neoative, 
then  the  plaintiffs  suit  is  to  be  dismissed  with 
costs. 

The  printed  evidence  of  Chas.  Black,  above  re- 
ferred to,  tended  to  prove  that  the  repairs  sup- 
plied to  the  ship,  were  not  sanctioned  either 
oirectly  or  indirectly  by  the  mortgagees,  and  that 
the  mortgagees  were  not  aware  tnat  the  plaintiffs 
supplied  these  necessaries  to  the  ship  on  the  credit 
of  the  ship,  and  not  on  the  persoufiu  credit  of  the 
owners.  The  defendant  was  the  agent  of  the 
mort^^agees  and  claimed  priority  over  the  plaintiffs 
by  virtue  of  the  transfer  of  mortgage  which  he 
held  The  plaintiffs  had  given  up  possession  of 
the  ship,  and  she  was  afterwards  taken  and  sold 
by  the  defendant  under  the  mortgage.  Witnesses 
were  called  at  the  hearing  to  prove  that  what  were 
supplied  to  the  ship  were  necessaries,  this  being 
disputed  by  the  defendant. 

Coiten  for  the  plaintiffs. — ^The  defendant  is  a  bare 
trustee,  and  cannot  be  admitted  to  intervene  in  this 
cause.  He  has  no  locus  standi  on  legal  grounds, 
for  the  transfer  was  not  registered  in  accordance 
with  the  Merchant  Shipping  Act,  and  yet  the 
mortgs^ee  divested  himself  by  the  transfer  of  his 
legal  title ;  and  no  locus  standi  on  equitable 
grounds,  for  the  register  does  not  present  a  faith- 
ful account,  the  transfer  not  being  mentioned,  and 
no  valuable  consideration  was  given  for  the  trans- 
fer. The  plaintiffs  have  a  maritime  lien  on  the 
ship,  and,  therefore,  priority  over  the  mortgagees. 
The  court  has  juris(uction  over  claim  of  material 
man  for  jnecessaries :  (24  Vict.  c.  10,  s.  5.)  There 
is  an  implied  authorisation  by  the  mort^M^ee  for 
the  ship  to  be  put  in  an  efficient  state  (IVillia/tM 
and  anotJier  v.  Alsopp,  30  L.  J.,  N.  S.,  353,  C.  P. ; 
4  L.  T.  Bep.  N.  S.  550),  and  the  Merchant  Ship- 
pine  Act  1854,  sect.  70,  was  there  held  not  to 
coimict  with  this.  The  principle  laid  down  in 
Bristow  V.  Wkitniore  (31  L.  J.  467,  Ch. ;  4  L.  T. 
Bep.  N.  S.  622)  applies  to  this  case.  The  mort- 
gai^ees  camiot  avad  themselves  of  the  repairs 
which  have  been  made  by  the  material  man,  and 
which  have  enabled  them  to  navigate  the  ship  and 
have  improved  the  value  of  their  security.  Ii  they 
do  they  must  discharge  the  debt  incurred  by  these 
repairs,  or  at  any  rate  allow  him  a  lien  upon  the  re$, 
^utt,  Q.C.  and  Olarkaon,  for  the  defendant — 
The  tide  to  a  ship  passes  by  the  execution  of  a  bill 
of  sale,  and  not  by  reflnstration :  (Merchant  Ship- 
ping Act,  ss.  55  and  57.)  And  in  StapUhitrai  ▼. 
Hayman  and  another  (33  L.  J.  170«  Sx.^  9  L. T. 
Bep.  N.  S.  655),  it  i?«&  daa^iu^^  \uLii  ^js^tdl  ^(^ui^ 
the  property  oi  a  abip  paaiiM^ttaVi^^^^i^^^^^sDi^^ 
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and  his  asngnees  and  the  rendee,  by  a  hill  of  sale, 
althonsh  the  transfer  he  not  registered  piirsaant 
to  the  Merchant  Bhippins  Act.  In  like  manner, 
all  rights  under  this  aeca  of  mortgage  are  vested 
in  the  defendant,  although  the  transfer  is  not  re- 
gistered. The  nuitcrial  man  has  no  maritime  lien 
on  the  ship  under  24  Vict.  c.  10,  the  ship  not  being 
a  foreign  ship.  As  ruled  by  Dr.  Lusnington  in 
the  case  of  the  Pacific  (Br.  &  Lush.  254;  10 
L.  T.  Eep.  N.  8.  541.)  In  the  case  of  Williams 
T.  Al»opp,  cited  by  the  plaintiff:!*,  the  material 
man  haa  a  possessory  common  law  lien  on  the 
Tessel  for  the  repairs;  he  had  repaired  the 
ship  on  his  own  premises  and  retained  it. 
In  j3ri9t(yw  v.  Whituwre  certain  unauthorised  altera- 
tions were  made  by  the  master  in  order  to  enable 
the  ship  to  carry  a  certain  number  of  troops,  and 
thereby  earn  a  certain  freight.  But  the  owno  or 
mortgagee  in  that  case  directly  approved  of  the 
alterations  by  claiming  the  freignt.  The  mort- 
gagees did  not  in  any  way  sanction  these  repairs. 
The  material  man  supplied  them  not  on  the  credit 
of  the  slup,  but  on  the  personal  credit  of  the 
owners.  The  master  or  owners  were  not  in  any 
way  acting  as  a^;ents  of  the  mortgagee.  The  mort- 
gagee has  priority  of  lien  over  the  material  man. 

The  Paiifc,  Bro.  A  L.  245 ;  10  L.  T.  Bep.  N.  8.  541 ; 

The  Troubadour,  L.  Bep.  1  Adm.  306;  16  L.  T.  Bep. 
N.  8. 119. 

Feb.  15. — Sir  R.  Phillimorb.— This  is  a  cause 
instituted  by  certain  shipbuilders  at  Millwall  to 
recover  a  deot  of  305/-.  3«.  and  interest  on  account 
of  necessaries  supplied  by  them  to  a  vessel  called 
The  Two   EUene,   which    belong  to  the   port  of 
Digby,  in  Nova  Scotia,  and  of  which  no  owner  or 
part  owner  was  at  the  time  of  the  institution  of 
this  suit  domiciled  in  England  or  Wales.    The 
defendant  is  a  transferee  of  a  registered  mortage 
from  the  owners.    The  facts  are  to  be  derived 
partly  from  a  special  case  agreed  upon  by  the 
paarties,  in  which  the  averments  are  to  oe  taken  as 
admitted,  and  partly  from  evidence  received  upon 
certain  disputed  points.    I  am  satisfied  that  the 
articles  supplied  and  the  repairs  effected  do  fall 
under  the  category  of  "necessaries,**  which  was 
the  principal  matter  upon  which  evidence  was  taken. 
The  owners  on  the  9tn  March  1867  mortgaged  their 
sixty-four    sixty-fourth    shares  to    George    John 
Troop,  a  member  of  the  firm  of  Black,  Brothers, 
and  Co.,  of  Halifax,  for  securing  the  repayment  of 
5000  dols.  advanced    by  that  firm    to    the  said 
owners,    together   with   interest    thereon.      This 
mortgage  was  duly  recistered.    In  Fe}>.  1868  the 
necessaries  were  suppuod  by  the  plaintiffs  to  the 
vessel  in  the  port  of^  London.    On  the  16th  July, 
in  the  same  year,  George  John  Troop  transferred 
to  the  present  defendant,  John  Alexander  Black, 
who  is  not,  however,  a  member  of  the  firm  of  Black, 
Brothers,  and  Co.,  this  mortgage  for  the  alleged  con- 
sideration of  5000  dols. ;  but  no  money  was,  in 
htc^,  ever  paid  by  the  defendant  to  Troop,  and 
the  transfer  was  only  made  to  enable  the  defen- 
dant to  take  charge  of  the  vessel  in  trust  for 
and  on  behalf  of  the  firm  of   Black,  Brothers, 
and  Co.    This  tnmsfer  was  never  registered,  and 
the  plflintifib  did  not  know  and  were  never  in- 
formed that  the  vessel  was  mortgaged.    The  pro- 
ceeds of  the  vessel  are  insufficient  to  satisfv  the 
claims  of  i^e  plaintifis  and  defendant,  ana  the 
aaostion  for  the  decision  of  the  court  is  whether 
die  plaintiffs  are  entitled  to  recover  whatever  sum 
ibe  r^gmtrar  and  merchants  may  find  to  be  d\ie 


to  them  out  of  the  proceeds  of  the  voBsel,  before 
the  sum  of  5000  dels,  is  oaidto  the  defendants; 
in  other  words,  which  of  the  two  parties  has  the 
prior  lien  upon  those  proceeds.     On  the  part  rf 
the  plaintiffs,  the  first  proposition  contended  for 
was  that  the  defendant  had  no  locos  stcmdi  either 
on    legal    or    equitable    grounds — ^not     on    le^ 
grounds,  because  the  transfer  had  not  been  regis- 
tered according  to  the  provisions  of  the  Merchant 
Shipping  Act,  and  yet  the  mortgagee  had  diverM 
himself  bv  the  transfer  of  his  legal  title;  and  not 
on  equitable  grounds,  because  the  register  in  iti 
present   condition    did    not     present    a    fiuthfnl 
account,  no  mention  being  made  of  a  tranrfer  rf 
the  mortgage ;  and  because  no  valuable  considera- 
tion was  given  for  the  transfer.     But  to  this  it  wu 
replied  that  the  title  to  the  ship  passed  hj  the 
execution  of  a  bill  of  sale,  and  not  by  the  registn- 
tion,  whatever  consequences  might  flow  from  the 
neglect  of  the  purchaser  to  register ;  and  the  court 
was  referred  to  the  sects.  55  &  57  of  the  Merchant 
Shipping  Act  1854  (17  A  18  Vict,  c  104)  and  to 
the  case  of  SfapMon  v.  Haymsn  and  another  (33 
L.  J.    170,  Ex. ;  9    L.    T.    Rep.    N.  S.  655),  in 
which  it  was  distinctly  laid  down  by  the  Coort  rf 
Exchequer,  in  1864,  that  the  property  in  a  ship 
passes  as  between  the  vendor  and  his  assigneei 
and  the   vendee,  by  a  bill  of  sale,  although  the 
transfer  be  not  registered  pursuant  to  the  Merchant 
Shipping  Act  1854.   Moreover,  I  must  consider  that 
the  practice  of  this  court  has  been,  especially  of  late 
years,  to  be  liberal  in  admitting  parties  who  can 
show  any  interest   whatever  in  a  suit;   and  the 
evidence  in  this  case  shows  that  the  defendant  is 
the  agent  of  the  original  mortoagees.     Uponril 
these  grounds,  I  am  of  opinion  that  he  has  a  U>cn 
etandioefore  the  court,  and  I  proceed  to  oonndar 
the  next  and  principal  question,  namely,  whether, 
as  the  law  now  stands,  the  material  man  nos  a  min- 
time  lien  upon  the  ship,  and  therefore,  on  the  prin- 
oiple  usually  applied  to  liens  of  this  description,  a 
priority  over  the  lien  of  the  niartsa£[ee  P    The  li* 
previous  to  the  passing  of  the  aamiroltv  jnrisdie- 
tion  statute,  is  set  out  in  the  case  of  The  Nefftnm 
(3  Knapp,  94),  bv  which  it  ¥ra8  decided  that  the 
Admiralty  Court  had  ceased  to  have  jnrisdicticB 
over  the  claims  of  material  men,  differing  in  this 
respect  from  the  general  law  of  commercial  omm- 
tries,  which,  founded  upon  the  Roman  law,  sare 
to  material  men  a  lien  on  the  ship  enfbroeabw  in 
courts  of  admiralty.    The  3  d;  4  Vict,  c  65,  how- 
ever, by  sect.  6,  enacted  that  this  coart  shonM 
have  jurisdiotion  to  decide  all  claims  and  demands 
for  necessaries  supplied  to  any  fbreign  ship  or  seip 
goinf^  vessel.    This  statute  was  passed  m  IW, 
and  m  1868  my  predecessor  decided,  after  hearing 
a  very  elaborate  argument,  and  ooirecting  a  pre- 
vious judgment  of  his  own  in  Tfts  Alexander  (1 W. 
Rob.    294),    that   this    section     conferred    upon 
claimants  under  it,  a  maritime  lien :  {The  SUdJi- 
CUirk,  Bro.  &  Lush.  32 ;  8  L.  T.  Bep.  N.  S.  119.)  TWi 
judgment,  it  will  be  seen,  referrea  only  to  ibragn 
ships.    In  1861,  the  24  Vict.  c.  10,  s.  5,  provided 
thart)  this  court  should  have  jnriscfiction  over  any 
claim  fbr  necessaries  supplied  to  any  ship  else- 
where than   in   the  port  to  wbioh  we  ship  he 
longs,  unless  it  is  shown  to  the   satiafiMstioii  dt 
the  court  that  at    the  time   of  the  mstiiuiipa 
of  the   cause,    an^   owner   or    port     owner   dt 
the   8hi|>    is    domiciled    in    IGnmuid  or   Waka 
The  dedsion  in   the  BOa  A.OIarh  iSboaA  it 
t«m^  ^pcvnsn:^-^  Twpon  the  oonstraofciosi  dTS  A  4 
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65,  WBS  piTen  after  oonsideration  of 
c.  10 ;  and  in  tho  course  of  the  judgment 
jed  judge  said  (p.  36),  **  Looking  throagh 
"al  recent  statutes,  I  am  led  to  tue  general 
>n  that  when  the  Legislature  has  ap- 
the  proceeding  in  rem,  they  intended  to 
same  remedj^  as  heretofore  was  in  use  in 
t  in  the  administration  of  justice  in  cases 
Lme  lien,  though  no  express  words  may  be 
that  effect/*  Nevertheless,  in  1864,  Dr. 
ton  ruled,  in  a  considered  judgment,  that  a 
man,  claiming  under  24  Yict.  c.  10,  in  the 
ship  not  a  foreign  ship,  had  not  a  maritime 
only  a  right  of  action  iu  rem,  which  gave 
pon  the  ship  "  until  the  tmie  of  the  iusti- 
f  the  cause  (sect.  5) :  (The  Pac!ji<^,  Bro. 
243 ;  10  L.  T.  Rep.  N.  S.  541.)  In  this 
leld  that  the  mortgagee  was  entitled  to  be 
preference  to  the  material  man  who  sup- 
t  materials  after  the  date  of  the  mortgage. 
e  seems  to  have  overruled  the  previous 
%e  ShipwUh  (2  Mar.  Law  Cas.  20 ;  10  Jur. 
S).  To  this  judgment  he  adhered  in  the 
!nt  case  of  The  Troiibadour,  in  1866 
1  Adm.  306 ;  16  L.  T.  Bep.  N.  S.  156.) 
I  am  bound  to  say  that  I  am  unable  to 
3  with  the  reasoning  upon  which  the 
t  in  the  Pacific  was  founaed,  or  to  recon- 
reasoning  with  the  judgment  in  the  EUa 
The  two  statutes  ougnt,  I  should  have 
to  think,  to  have  been  construed  as  being 
uiUria^  and  the  argument  which  ^ve  the 
*,  lieu  in  the  case  of  the  foreign  ship,  ought 
pven  the  same  privilege  in  we  case  (^  the 
ship.  In  Tlis  Bold  Bucdewh  (7  Moo. 
)port<'d  by  the  judgment  in  The  Enropa 
Lush.  8i* ;  8  L.  T.  Sep.  N.  S.  368,)  the 
nmcil  haid  (p.  284) :  "  Having  its  origin  in 
of  the  civil  law,  a  maritime  lien  is  well  de- 
Lord  Tenteiden  to  mean  a  claim  or  privi- 
u  a  thing  to  be  carried  into  effect  by  legal 
ftnd  Story,  J.  (1  Sum.  Bep.  78),explmns  that 
o  be  a  proceeding  in  rem,  and  adds  that 
*  a  lien  or  claim  is  ^ven  upon  the  thino;. 
Admiralty  enforces  it  by  a  proceeding  m 
,  indeed,  is  the  only  court  competent  to 
b.  A  maritime  lien  is  the  foundation  of 
seding  In  rem,  a  process  to  make  perfect  a 
hoate  from  the  moment  the  lien  attaches ; 
st  it  must  be  admitted  that  where  such  a 
s  a  proceeding  in  rem  may  be  had,  it  will 
to  be  equally  true  that  in  all  cases  where 
iing  in  rem  is  the  proper  course,  there  a 
i  lien  exists,  which  gives  a  privilege  or 
ion  the  thin^  to  be  carried  into  effect 
process.  This  claim  or  privilege  travels 
thing,  into  whosoever  possession  it  may 
!t  is  inchoate  from  the  moment  the  claim 
!ge  attaches,  and  when  carried  into  effect 
process  hr  a  proceeding  in  rem  relates 
the  period  when  it  first  attached."  The 
Qgs,  m  this  case,  of  the  material  men  are 
ags  in  rem;  and  the  language  already 
mx  the  EUa  A.  Clark  seems  to  me  as 
e  to  their  claim  iu  the  case  of  a  British  as 
gn  ship ;  and  I  should  have  thought  that 
a  case  the  maritime  lien  was  mchoate 
•he  institotion  of  the  mit,  though  the 
enfottdog  it  would  dep^pd  upon  tne  hct 
moer  not  being  domiciled  in  England 
$A  thflBt  tiiae.  But  I  do  not  think  that  it 
n§^  or  praper,liByiDg  regard  to  the  tmage  | 


which  prevails  in  our  courts  of  Juttioe  on  this  sub- 
ject to  reverse  the  careful  and  deliberate  judffinent 
of  my  predecessor,  even  if  he  were  a  less  distin- 
guishea  judge  than  Dr.  Lushington.    Only  one 
other  point  remains  for  consideration;   namely* 
whether  there  are  any  special  circumstances  proved 
in  this  case  which  would  take  it  out  of  the  applica- 
tion of  the  Pacific.    I  have  been  referred  to  two 
cases :  WiUiame  and  another  v.  AUsup,  decided  in 
1861,  in  the  Court  of  Common  Fleas  (30  L.  J.,  N.  S.» 
353,  C.  P. ;  4  L.  T.  Bep.  N.  S.  550),  the  marginal 
note  of  which  appears  to  me  to  be  correct,  and  is 
as  follows : — **  The  plaintiffs,  mortgagees  of  a  ship* 
having  permitted  tne  mortgagor  to  remain  in  pos- 
session for  upwards  of  four  years,  and  during  that 
time  to  use  and  navigate  the  ship  for  his  own 
profit,  the  latter,  without  the  knowledge  of  the 
plaintiffs,  delivered  her  to  the  defendant,  a  ship- 
wright, for  the  purpose  of  having  reasonable  and 
necessary  repairs  done  to  her,  which  the  defendant 
did ;  the  plaintiffs  having  demanded  possession  ot 
the  defendant,  the  latter  refused  to  deHver  her  up 
until  his  bill  for  the  repairs  was  paid.    Held,  that 
the  plaintiffs  must  be  taken  to  have  implicitly 
authorised  the  mortgagor  to  keep  the  vessel  in  an 
efficient  state,  and  for  that  purpose  to  order  neces- 
sary repairs  to  be  done  upon  the  ordinary  terms* 
one  of  which  was,  that  the  shipwright  should  have 
his   lien   upon  the  ship   for  the   repairs.    Held* 
also,  that  sect.  70  of  the  Merchant  Shipping  Act 
1854  (17  k  18  Vict,  a  104),  which  enacts  that  the 
mortgagor  shall  not  be  deemed  to  have  ceased  to 
be  the  owner  of  the  mortgaged  ship,  except  in  so 
far  as  may  be  necessary  for  making  such  ship 
available  as  a   security  for   the   morton^  debu 
did    not   conflict   with    this    view."     WiUes,    J., 
said,  "  The  mortfapigor  is  permitted  by  the  mort- 
gagees to  remain  m  possession  of  the  vessel  for  the 
purpose  of  usin^  it  in  the  ordinary  way,  and  he 
cannot  use    it   m    the  ordinary  way,   uiodess   it 
is  repaired.    That  seems  to  me  to  involve  the  per- 
mission of  the  mortgagees  to  get  the  vessel  repaired 
upon  the  ordinary  terms,  though  not  to  pledge 
the  mortgagee's   credit.      Then,   the    shipwright 
who  does  tne    repairs  is  entitled  to  his  lien  as 
incident  to  his  employment :"  (16.  p.  355.)    These 
expressions    were    strongly   pressed   by   counsel 
upon  my  attention,  but  upon  examination  of  the 
case    the   decision  only   amounts   to  this:    that 
the   material    man    having   a    possessory    com- 
mon   law    lieu    upon    the    ree    which    he    had 
repaired  in  his  own  premises,  was  justified  in  re- 
taining it  until  his  debt  was  paid ;  and  that  thia 
lien  was  not  taken  away  by  the  Merchant  Shipping 
Act.    The  next  case  was  also  decided  in  the  year 
1861  by  the  House  of  Lords :  {Bristow  v.  Wliitmore 
31  L.  J.  467,  Ch. ;  4  L.  T.  Bep.  N.  S.  622),  the 
marginal  note  is  as  follows: — "The  master  of  a 
vessel  at  the  Mauritius,  in  April,  entered  into  a 
charter  party  under  seal  (therein  describin^^  him- 
self as  master  and  owner)  with  the  commissariat 
officer    there  for    the    conveyance   of   troops    to 
Ghnvesend,  and  paid  certain  monevs,  and  incurred 
liabilities  for  fittmg  up  the  vessel  for  the  purpose. 
In  the  following  month  he  entered  into  another 
charter  party,  not  imder  seal,  at  the  Cape  of  (?ood 
Hope  for  the  conveyance  of  other  troops,  and  there- 
upon  paid  farther  sums,  and  incurred  ibrther  lia- 
buities  to  enable  him  to  perform  the  contraet. 
llie  owner  beoone  bankrupt,  having  prenoudy 
mortgaged  the  veiaeL    Ti^^m,  \\a  vnrm^  m  ^^ 
Thames  the  morigs^gQ^  ^\x«dL  \\..  ^^^  \Ei»^«t 
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AM    a    bill    againiit    the    owner's     aAsignce?, 
praying    a    der^Uiration    that    he    wan    cntitlc-cl 
U)    \Hi    repaid    and     indr;ninifie<l     out     of     the 
fund  due   frr>m    the    Admiralty    on    account    of 
the  fn;ight.    'Ilie  CornmiHMionerH  of  the  Admiralty 
fiaid  the  amount  into  ^xjurt :  Held,  rever^-iiig  the 
der;ii(ion  of  the  Lord  Chancellor,  and  restoring  that 
of   Vicc-Chancf.'l)or  Wood,  that  the  maHter  was 
entitled  Uy  Ix*  reimbunted  out  of  the  fund."    In  this 
raute  Jjord  Kingsrlown  obHerved  tliat  "  there  did 
Wit  aprjoaTf  on  trie  general  rules  of  law,  to  l)e  much 
difficulty.     A  master  of  a  ship  had  not  a  lien  on 
freight  for  advancf;s  marie  by  him  on  account  of 
the  ship;  but  if  a  trustee  incurre<l  expenses  in  the 
diMcliArffe  of  a  trust,  he  was  entitled  to  retain  them 
ont  of  the  trust  property.     So,  if  an  agent  maile  a 
contract,  the  principal  could  nf^t  both  approbate 
and  reproljate  it.    The  contnict  here  was  in-lnul 
ftuui  unwaminted  by  the  master's  general  autho- 
rity;   the  owner  (or  mortgHgoe)  adopted  it,  and 
now  insisted  on  rec^jiving  all  the  l>enefit,  leaving 
thf)  agent  to  jNiy  the  ex^Hjiises  incurred  in  carrying 
it  int()  eff(K;t,  and  ac-fiuiring  the  money  earned  by 
it."     It  was  strf)ngly  c^nit^nded  thiit  I  ought  to 
apply  the  princitilcfs  hero  stated  to  the  (»He  oefore 
mo,  and  to  hold  that  the  mortgagees  or  their 
transferee  could  not  approbate  and  reprobate  the 
implied  (X}ntnu;t  of  the  material  man — could  not 
avail   thonihelves   of    the    n;pairs    which   he  had 
effected,  by  which  they  were  enabled  to  navimitc 
the  ship,  and  to  impn)ve  the  security  of  their 
niortgiige,  without  disc^harging  the  debt  incurred 
by  these  rc*j)airs,  or  allowing   him  a  lien  upon 
the  ropairiHi   rvs.     I  confess  that   I   should  not 
liavo  l)eon   sorry  to  apply  the   ])rinciple  of  this 
decision  to  the  case  beiore  me,  l>ecau8e  I  think 
that  the  plaintiff  has  l)een    hardly  treated,  but 
I    am    unable    to    do    so.      Tliat    judgment    re- 
lated to  f might,  which  was  accpiired  in  conse- 
(|uonco  of  tlio  unauthorised  iiltorations  made  by  the 
manter  of  the  ship,  which  freight  the  owner  or  the 
mortgagiH)  claimed  to  nMi^ive  while  refusing  tr>  juiy 
forthoexpimseof  the  alterations ;  audi  must  i-emem- 
Iwr  that  It  is  f»xpn»ssly  pi-ovidcd  by  the  Mcn^hant 
Hhipping  Act  1K.V1>  that  the  mortgagee  is  not  to 
\h>  consideixHl  in  the  legal  caU^gory  of  owner  (sect. 
70),  and  the  ovidoncHi  before*  mo  does  not  sustain 
the  fKisition  either  that  the  mortgagee  was  aware 
tliat  \\\KviA\  rv|MiirH  were  supplied  by  the  material 
man  u|m)ii  the  cro<lit  of  tlie  ship,  and  not  on  the 
{tersonal  credit  of  the  owner,  or  that  the  mortgagee 
BtiKxl  by  orl(H)kiMl  on  giving  dirc<'tly  or  indirtx»tly 
any  sanction  to  the  supply  of  these  ne(H.'ssarie8  on 
the  credit  of  the  ship;  and  acin^nling  to  the  deci- 
sion in  the  Tnmhiuhmr  the  mortgagee  in  iK>sse8- 
sion  would  not  Ixi  liable  for  mx^essaries  supplied  to 
tho  sliip  unless  the  master,  in  onlering  the  nei^es- 
saries,  was  acting  as  the  agent  of  the  mortgagee. 
1  am  then^fon*  Immuht  lnu'k  t*>  tin*  t*onsidenition 
of  the  ohanu*tor  of  tlie  lien  amfem^d  by  the  statute 
u|Hni  the  material  man.  and  I  find,  as  I  have  said, 
the  juiltfiiieut  of  my  predei*essor  directing  that  the 
niat4«rial  ntau  has  not  a  maritime  lien,  and  therefotv 
in  this  iiisi*  not  a  ebum  entitleil  to  priority  over 
that  of  the  mortgagees  or  trant^eree  of  the'mort- 
fngv.    I  have  veuturiHl  to  state  mv  doubts  as  to 
tlie  grounds  u(xm\  which    these  judgments  are 
l^iXMnded.     I  must  await  their  revision  and  altera- 
Ucn— if  they  are  to  bo  altered    by  the  apiK'lUte 
tribunal.    I  must  dismiss  this  suit  with  costs. 

Solidtcora  fbr  the  i^laintitTs*  W^UxU  and  Eob^ri*. 

8olioilor»  ihr  thi^  dei^ndaiits,  Dykt^  and  ^foi^#. 


Jan.  24  anA  Feb.  1,  1871. 

The  Marklaxd. 

Pracfio — Puijnu^ui  out  of  oynH — Priori fy — Poictr 
to  r*rcnh'  d»:r,-*r  —  Cact:nf — Cotffs. 

Th*f  mh-  that  (I  anifoi'  tcho  firgf  ohtiins  a  de/ne 
nlmU  hace  prioritff  In  nnler  of  pnyiiient  onl^ 
iipjiV'-s  where  gniUn-H  ar*^  in  pari  ronditione. 
Wh^rf-  th^  court  in  n  fnit  in  rfin  has  madefperin' 
curiam,  an  ordf*r  directing  pay nieu4  out  ofronrfto 
ffiiiitfy  the.  claim  of  a  Hmtor,  the  court  has  pover 
hifor*'  innjtnrut  to  vary  or  rescind  the  ord^r. 
Where  the  plaintiff  in  a  rause  of  ne.cessaries  obtaint 
a  decree,  and  thr  mortyayees  neglect  to  enttf  a 
caveat  until  after  the  ord**r  for  payment  out 
oj  CO  mi  has  h*'*'n  made,  the  couH  wtU  grant  cogtt 
to  thf  plaintiff. 
Ox  the  'ilst  Oct.  1870  a  cause  of  co-ownership  ffo. 
M<f^r>)  was  instituted  on  behalf  of  Thomas  Ellis, 
the  owner  of  48  64th  shares  of  the  vessel  Mork- 
land,  against  the  said  vesseL  On  the  24th  Oct, 
Robinson  Inglis  and  Co.,  the  first  mortgagees  in 
possession,  entered  an  appearance.  On  the  27th 
Oct.  an  appeai'ance  was  entered  on  behalf  of  Sidney 
To])pin,  wno  held  a  second  mortgage  on  the  ship. 
On  the  3rd  Nov.  an  order  of  court  was  made  intae 
cause,  under  which  the  Markland  was  appnused 
and  sold,  subject  to  certain  charter-parties  before 
entered  into  by  her  owners,  and  the  proceeds  of 
the  sale  were  brought  into  the  registry  by  the 
marshal.  On  the  lt5th  Dec.  a  cause  of  wages 
(No.  •5*575)  was  instituted  on  behalf  of  the  crew 
of  the  yfarkland  against  the  proceeds  of  the  sale. 
On  the  21st  Dec.  a  cause  of  necessaries  (No.  5^60) 
was  instituted  on  l>ehalf  of  John  Dawson,  ship- 
wright, against  the  ^farkland.  On  the  10th  Jan. 
1871,  the  court  pronounced  the  sum  of  301.  to  be 
due  to  the  plaintiffs  in  the  suit,  instituted  on  be- 
lialf  of  the  crew  (No.  5o75),  and  ordered  the  said 
sum  and  costs  to  be  paid  out  of  the  proceeds  in 
the  registry  to  the  said  plaintiff's  solidtorB,  and 
this  was  accordingly  done.  On  the  17th  Jan.  1871* 
tlie  (»use  of  necessaries  (No.  5660)  came  on  for 
hearing,  and  the  claim  being  unopposed,  the  court) 
on  hearing  proof,  pronounced  for  the  sum  of 
57/.  5k.  hit.,  the  amount  of  the  claim  with  costs, 
and  further  ordered  the  same  to  be  paid  out  of  the 
proceeds  in  court  to  the  plaintiflTs  proctor.  Before 
this  money  wns  iNiid  out,  the  proctors  for  the  fink 
mortgagees  filea  a  prcecipe  tor  a  caveat  against 
the  payment  of  any  sum  out  of  the  proceeds  of 
the  Marklantl,  and  a  caveat  was  entered  accord' 
ingly.  On  the  23rd  Jan.,  a  cause  of  wages  (So- 
561  i*)  was  instituted  on  behalf  of  the  master  of 
the  ^[arkland,  against  the  proceeds  of  the  vessel 
The  amount  in  court  was  insuflScient  to  satisiy 
the  unpaid  claims  of  the  several  suitors,  and  the 
question  arose  whether  the  decree  obtained  by  the 
plaintiff  in  the  cause  of  necessaries  (No.  5560),  e> 
titled  him  to  be  \md  the  amount  pronounced  dne 
to  him  out  of  the  proceeds,  in  priority  to  the 
claims  of  the  several  mortgagees. 

Jan.  24. — E.  C.  Clarksimj  for  tlie  plaintiff  in  the 
cause  of  necessaries  (No.  5560),  mofved  the  oomi 
to  overrule  the  cannU  entered  by  the  aevenl 
mortgaffees,  and  to  condemn  the  mortgageeB  in 
costs.  This  plaintiff  is  entitled  to  priority  as  ha 
has  obtained  a  decree  in  this  suit  which  ia  i»  nm: 
{Th<^  Saracen,  2  W.  Rob.  461 ;  6  Moo.  P.  C.  0. 6; 
The  Gustaf  Lush.  506 ;  31  L.  J.  207.  Adm. ;  6  L.  T. 
Bep.  N.  S.  660.)  The  foUowing  ia  the  pnK^  of 
the  court : — "  According  to  the  priontj  of  tiiM  in 
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bich  each  claimant  ban  obtained  bis  decree,  pro- 
niiicing  for  bis  claim  and  costs,  so  will  be  bis 
B^bt  to  be  paid,  in  preference  to  otbers  where 
lere  are  seTcral  actions,  out  of  the  fund  in  court :" 
'cote's  Admu-alty  Practice,  2nd  edit.  p.  133.)  The 
•art  sometimes,  where  there  are  several  causes 
^inst  the  same  vessel,  will  make  an  order  for 
kjment  in  one  of  the  causes,  when  the  others  are 
)t  ready  for  hearing,  and  the  order  is  always 
ade  expressly  without  prejudice  to  th(^  rights  of 
e  other  suitors  who  may  be  entitled  to  priority, 
it  here  the  order  was  made  absolutely,  and  with- 
it  any  reservation  of  rights  of  the  mortgagees. 
le  court  found  that  this  plaintiff  was  entitled  to 
i  paid,  and  even  signed  the  order  for  the  payment 
the  decreed  sum  out  of  court.  The  cjurt  has 
>w  no  power  to  recall  that  order.  The  mortgagees 
ive  lost  their  right  in  priority  by  their  own 
c^hes  in 'not  taking  Rteps  before  this  decree  in 
vour  of  the  plaintiff.  Tne  court  will  ^p*ant  to  the 
aintiff  in  this  cause  the  costs  he  has  mcurred  in 
iiiBeqnence  of  the  neglect  of  the  mortgagees  to 
iter  their  caveat  before  the  order  of  court  was 
ade. 

F'eh.  1. — BuH,  Q.C.,  and  Gibson,  for  the  first 
ortgagees,  opposed  Clarkaon's  motion,  and  moved 
le  court  to  airect  the  amount  due  to  the  first 
ortgagees  to  be  paid  out  of  court.  The  plaintiff 
the  cause  of  necessaries  is  not  in  pari  conditione 
ith  the  mortgagees,  and  therefore  the  rule  that 


ip.  W;  a  ii.  T.  Eep. 

^,  Adm.)  {Sir  R.  Phillimqbe. — At  the  date  of 
le  decree  in  the  cause  of  necessaries  no  caveat 
as  entered  by  your  clients.  Were  they  not 
lereby  guilty  of  lacJies  r]  If  a  raveai  had  been 
itered,  the  first  mortgagees  would  not  have  been 
.  any  different  position.  It  is  not  the  practice  in 
lis  court  for  a  partj^  entering  a  cameat  to  receive 
>tice  of  an  appucation  by  other  ^^ti^s  for  a  par- 
ent of  money  out  of  court.  This  practice  is 
oaatisfactory.  He  does  not  receive  notice  until 
1  order  for  the  payment  of  money  out  of  court  is 
ade.  and  is  about  to  be  acted  upon:  (Williams 
id  Bruce's  Admindty  Practice,  p.  230,  n.  h.) 
Mr  R.  J.  Philumoek. — ^The  court  would  have  had 
3tice  if  a  caveat  had  been  entered.]     Even  so  it 

not  too  late  to  give  the  first  mortfl;agees  their 
ist  rights.  The  court  still  holds  the  proceeds, 
id  has  power  to  rectify  any  order  made  per 
\euriam, 

W.  O.  F,  PhUUmore  for  the  second  mortgagee. 

Dr.  Tri$tram  for  the  plaintiff  in  suit  No.  64i^5. 

Pritckard  for  the  plaintiff  in  suit  No.  5619. 

Clar1c8on  in  reply. 

Sir  B.  J.  Pbilumobb.  —  The  claimant  for  ne- 
sssaries  in  this  case  does  not  dispute  that  the 
lortgagees  have  a  prior  lien  upon  the  funds  in 
lort,  but  he  maintams  that  the  advantage  of  that 
riority  has  been  taken  away  from  them  by  reason 
:  his  obtaining  a  decree,  which  took  the  form  of 
signed  order,  for  the  payment  of  his  claim.  The 
ises  of  the  Saracen  and  the  Otuitaf,  which  have 
3en  died,  apply  to  claimants  of  equal  de- 
ree,  and  do  no  more  than  enforce  a  well-known 
rinciple  that  a  diligent  creditor  shall  have  the 
lyautage  of  his  diligence  over  a  remiss  creditor ; 
at  there  is  no  aothonty,  that  I  am  aware  of,  which 
IS  decided  that  this  docteine  can  be  extended  to  a 
ise  ichers  tliiQ.parti6S  are  oot  m  pari  condiUane, 


but  where  one  has  a  distinct  legal  priority  over 
ills  other.  The  contrary,  I  think,  appears  to  have 
l>e€ii  laid  down  in  the  case  of  the  WiUlain  F, 
Snfoi'df  referred  to  by  Mr.  Butt.  With  regard 
to  the  fact  that  the  oraer  for  payment  in  this  case 
was  actually  signed  by  me,  I  cannot  hold  that 
upon  that  ground  the  court  \3fanciu4t  officio.  The 
court  has  not  parted  with  the  funds ;  and  after 
it  has  IxM3n  apprised  that  by  so  doing  it  would 
be  inflicting  an  injustice' upon  parties  who  have 
a  prior  legal  claim  over  those  funds,  it  would 
be  strange  indeed  if  the  court  had  not  power 
to  prevent  the  execution  of  the  order.  I  anl 
clear  that  I  have  power,  and  ought  to  exercise  it, 
to  prevent  the  execution  of  that  order,  the  effect  of 
which  would  be  to  do  a  wrong  to  a  party  who  has 
established  priority  in  his  claim :  T/ie  Monarch 
(1  Wm.  Rob.  21).  With  regard  to  the  question  of 
costs,  I  must  refer  to  the  130th  rule  of  the  court : 
"  A  pnxjtor  desiring  to  prevent  the  payment  of 
moneys  out  of  the  registry  shall  file  a  proBci'pe,  and 
thereupon  a  cnveai  shall  be  entered  in  a  boolc  to  be 
kept  in  the  registry,  called  the  Caveat  Payment* 
book :  (Williams  and  6ruce*s  Adm.  Prac.,  App. 
xli.)  No  such  C4iveat  was  filed  by  the  mortgagees 
at  the  time  the  order  was  made  for  the  payment  of 
the  claim  for  necessaries ;  and  I  am  of  opinion  that 
in  this  case  the  want  of  compliance  with  the  rule, 
and  the  other  circumstances,  justify  Mr.  Clarkson 
in  his  application  for  the  coste  to  which  he  has 
been  put,  and  I  shall,  therefore,  give  him  the  costa. 
I  may  observe  that,  after  the  discussion  which  took 
place  the  other  day  with  respect  to  the  rule  of 
court  to  which  I  have  referred,  I  have  thought  it 
right,  after  conferring  with  the  registrar,  to  issue 
an  order  to  the  effect  that  for  the  future  any 
person^  who  has  entered  a  caveat  against  the 
payment  of  money  shall  receive  a  notice  pre- 
viously to  any  application  by  any  other  party 
for  the  payment  of  money  in  the  matter  in  which 
the  cavetU  has  been  entered.  I  direct  that  the 
claim  pronounced  for  in  the  cause  for  necessaries 
shall  rank  in  order  of  payment  after  the  claims  of 
the  master  and  mortgagees.  I  reject  Mr.  Clark- 
son*s  motion  to  overrule  the  caveat,  and  I  condemn 
the  first  mortgagees  in  the  costs  occasioned  by 
their  delay  in  entering  a  caveat  against  the  payment 
of  the  claim  for  necessaries. 

Proctors  for  the  plaintiff    in    suit   No.  5560, 
Clarkson,  Son^,  and  Greentoell, 

Proctors  for  the  first  mortgagees  and  for  the 
plaintiff  in  suit  No.  5619,  BrUchard  and  Soyis, 

Solicitor  for  the  sec^ond  mortgage,  H,  /.  Huhhard. 

Solicitors  for  the  plaintiff  in  suit  No.  5495,  Lee 
and  Saunders, 


Tiiesda/y  Feb,  17, 1871. 
The  Gauutlet. 

The  Fore{<jn  Enlistment  Act  1870  (33  ^  34  Vict. 

c.  90)  S8.  8  and  19 — P ractice— Ball— Consent  of 

the  Cromn. 
Where  a  vessel  is  arrested  under  the  provisions  of 

the  Foreign  Enlistm^mt  Act  1870,  the  court  toiu 

admit  her  to  bail  with  the  consent  of  tJie  Crmon. 
Semble,  the  cmisent  of  the  Croton  is  not  necessary. 
The  court  will  only  require  hail  to  he  given  to  the 

extent  of  the  value  of  the  ship  awl  h^r  equipment, 

and  not  any  further  sum  for  costs. 
This  was  a  cause  instituted  under  the  Foreign  En- 
listment Act  1S70,  bj  t2b&  MX«n^-Q(«a^s»ii^  ^xs^ 
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behalf  of  Her  MqestjlgBinattheHteanitugGaunfii'J, 
«nd  kgainat  all  [Ksrsons  having  or  pretending  to 
bAVe  anj  right,  title,  or  interest  in  or  to  the  Haid 

The  affidavit  to  lead  the  inirnuit  for  the  arrest 
of  the  veasal  sot  ont  the  following  facts :— That  the 
said  Bteam  tug  Gauntlet  was,  ou  or  ahout  the  26th 
JSvt.  1870,  and  on  certain  days  following;,  employed 
in  the  naval  service  of  France,  that  ib  to  sav,  in 
towing  from  the  Downs,  and  fkim  within  tliree 
miles  of  the  ahore  of  England,  to  the  port  of  Dan- 
lark,  in  France,  a  certain  vessel  (belonging  to 
anl^ecte  of  the  North  German  Confederation], 
vhwh  last-mentioned  vessel  had  lately  been  cap- 
famd  and  t^es  at  sea  bf  a  French  vessel  of  war, 
— d  was  then  in  possession  of  the  Government  of 


Fiance;  Uiat  the  institution  of  the  proceedings 
Uiuiwt  the  OaunlUt,  ander  the  provisions  of  the 
Iweign  SInlistment  Act  1870,  has  been  duly  sanc- 


l  the  OaunlUt,  ander  the  provisions  □ 
■n  Enlistment  Act  1870,  has  been  duly 

X  by  5er  Uiyesty's  Secretory  of  State  for 

lNK«ign  AAurs. 

The  Oannilet  was  arrested  on  a  warrant  '' 


Tha  JdtitiTaliyJdvocate  (Dr.  Deane,(j.C.],£(Iury)i 
JONM.  and  T.  J.  A.  Faimer,  moved  the  court  for  an 
cnlar  to  release  the  OuuntUI,  on  bail  being  given  for 
Ibe  fhll  valne  of  the  vesaet.  The  Foreign  Enlistment 
Act  1870  (33  <t  34  Vict.  c.  flO).  sect,  lit,  enacts  that 
tlie  Court  of  Admiralty  shall,  in  addition  to  any 
power  given  to  the  courts  l^the  Acts,  have  in 
Nspect  of  any  ship  or  other  matter  brought  before 
it  in  pursuance  of  the  Act,  all  powers  wbich  it  has 
in  tb»  case  of  a  ship  or  matter  bronght  before  it  in 
the  exercise  of  its  ordinary  jurisdiction.  The  court 
has  fall  power  to  release  snips  in  other  cases,  and 
therefore  can  release  on  bail,  in  coses  arising 
nnder  this  Act. 

The  AHommi-Oeitend  (Sir  B.  GoUler),  the  Soti- 
titor-0*ner<U  (Sir  John  Coleridee),  the  Qu«e»'>  Jd- 
90ea*a  (Sir  Travera  Twiss),  and  Arekihaid,  for  the 
Crown. — By  the  above  Act.  sect.  8  "  the  ship  in 
IWMOt  of  which  any  sach  oftenoe  is  committed, 
and  her  eqaipment,  shall  be  forfeited  to  her  Ua' 
jsflty."  We  must  assume  for  the  pnrposea  of  this 
m^noitian  that  inch  an  oSence  has  been  com- 
mitted, and,  therefne,  as  the  object  of  this  suit  is 
to  obtain  possession  cf  the  shi{>,  in  this  respect 
suits  nndcn-  this  Act  resemble  suits  of  possession. 
It  is  donbtfbl  whether  in  suits  of  possession  the 
delhndant  may  substitute  bail  for  the  ship,  si- 
thoagfa  of  course  this  may  be  done  by  consent : 
(Wms.  A  Brace  Adm.  Fract.  210  n.  {h).  [Sir  R.  J. 
PaiUJHOUi.— The  oonrt  will  allow  a  ship  to  be 
released  on  bail  in  causes  of  possession,  where  the 
ol^ect  of  the  suit  will  not  be  thereby  defeated.] 
If  the  court  considers  it  has  power  to  order  the 
vessel  to  be  released  on  the  Crown  giving  its  con- 
sent, the  Crown  will  do  so  on  the  proper  bail 
being  given. 

Sir  R.  J.  Philuhoui.— I  incline  to  the  opinion 
that  I  have  power  to  order  this  vesHcl  to  be  re- 
leased on  bail  without  any  consent  on  the  part  vS 
the  Crown ;  but  I  entertain  no  doubt  that  I  have 
power  to  do  BO  with  the  consent  of  the  Crown ;  and 
as  the  Crown  has  siven  its  consent  I  shall  order 
the  vessel  to  be  releoHed  on  bail  being  given  for 
the  ibll  valne  of  the  vessel  and  her  equipment. 

The  ^ttorney-OenaroI.— We  are  also  entitled  to 
have  hail  given  for  costs. 

Sir  a.  J.  AuuuiKiu.— 2To ;  I  think  jaa.  an  iwA 


entitled  to  have  secniity  beyond  the  fiill  value  d 
the  reHBel.(a) 

Proctor  for  the  Crown ;  The  Queen's  Pndor. 

Solicitors  for  the  defendants :  Lotdet  aaA  NJiot 


June  5  and  6,  1871. 

Tbi  Moaocca 

&!val   tfdvori  —  Bighi  to  begin  —  Sight  to  cnM- 

examine  each  other't  vHntite* — Conaolidalum  ^ 

J»  a  laivage  tuff  where  there  are  rival  aahon,  tti 
talttor  vho  firtt  enteri  hit  luit  hai  th*  rtfJU  to 
begin,  viiUmm  tpeeial  eirouuulaiiees  be  tiumm. 

Rival  solcors  hoM  a  right  fa  cross-anaifus  «db 
oiltei'i  wrtaene*,  btU  only  on  a  poirdol  wUektti) 
ore  at  f«*ue.  A  toioor  mho  tavet  lifs  >m  aJdUita 
to  Ihe  mrvicea  rendered  by  ii»  in  tonn«etum  wift 
the  other  todeort,  u  not  bound  to  eontolidtUe  ictat 
the  ealvori  cannot  agree  at  to  tht  comdu^  cf&i 

Pons  causes  of  salvage  ware  inatitated  by  ton 
Liverpool  tags — the  Etnprese,  the  Knight  Cm- 
mant^,  the  Iloek  Light,  and  the  Fire  King--hr 
concurrent  services  rendered  by  them  to  the  stMn> 
ship  Morocco,  in  the  river  Hersey.  The  ilup, 
owing  to  an  accident,  was  in  danger  of  unkat 
and  she  was  beached  by  the  tugs.    Tba  S 


took  oB  her  passengers.    An  application  for  co 

had  been  made  before  the  registrar,  u 

the  Empret*  claimed  the  conduct  of  tne  coiual 


Bolidation 


dated  causes  on  the  ground  that  she  was  the  fini 
salvor  in  point  of  time,  but  this  was  objected  to  bj 
the  other  salvors,  and  the  Emprett  proceeded  sIoh 
the  others  being  consolidated.  The  suits  caoMoa 
for  examination  of  witnesses  and  heonng  on  tb 
some  day,  and  were  beard  together. 

AipincUl  Q.  C.  {Clarkfon  with  him)  for  tie  A»- 
preea,  claimed  the  right  to  begin,  as  the  sernMS 
of  the  EryarcMM  were  first  in  point  of  time. 

The  AdmiraUy  Aduocaie  (Jones  with  Um)  A- 
iected  ou  the  nound  that  one  of  his  oanaM  bad 
Deen  entered  bwire  that  of  the  .Empress,  and  br 
the  practice  of  the  court  he  was  therafbra  oititlca 
to  begin. 

Sir  B.  J.  PoauKoat.— It  is  the  rale  that  tboM 
who  first  entered  their  oaose  should  begin  nnlnM 
special  circumstances  be  shown. 

The  only  question  between  the  liwo  seta  of  lahai 
as  to  the  servioes  rendered  was  as  to  wfaidi  tf 
them  reached  the  ship  first,  and  one  set  of  salvon 
wishing  to  cross-examine  the  witnesses  called  bf 
the  other  application  was  made  to  the  oonrt  to 
determine  the  course  as  to  this  point. 

ArpinaU,  Q.  C.  cited  the 
PhiladtlpKit,  Br.  *  Lush.  Rsy.  B. 

Butt,  Q.  C.  {QiiUu  with  him),  for  the  dup  Hid 
carffo,  contended  that  no  such  frnrw  omaiinstir* 
ought  to  be  allowed  unless  tiiere  was  a  real  rif^TTi 
and  submitted  that  great  injustice  might  oriM  ■ 
friendly  salvors  could  croae-examine  eaoh  othc^i 
witnesses,  and  so  ask  c|UBstians  whicdi  ootdd  not  bs 
asked  on  examination  m  chief. 

Sir  B.  J.  PHiLLtMOU.— I  shftU  allow  Hr.  AnansD 
to  cross-examine  on  the  qnestico  upon  which  As 
two  sets  of  salvors  are  at  issue,  andTtfaat  only. 

AtptnaO,  Q.  0.,  contended  ttiafe  the  Brnprem  ms 
juatined  La  not  consolidating  with  the  other  salww 


(a)  Hisvi 
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«  she  ooald  not  have  the  condact  of  the  causes. 
Uke  wM  a  tuiyor  of  life,  Mid  >l«o  the  first  in  point 
if  time. 

Butt,  Q.C.  BiibmiUed  tlutt  there  wu  no  real 
Lifiereiue  between  tba  difTerenl  sarviceH,  and  that 
he  refuml  by  the  Bolicitor  for  the  Emofu  befuro 
be  registTW  to  ooii«olid«te  must  have  oeen  caused 
ly  his  h&ving  be«ii  wrongly  instnicted  bj  hie 
lienbj,  and  if  that  were  so  it  waH  not  i-iglit  that 
be  defendants  should  have  to  bear  the  conatequctiL 
oata  in  case  of  a  decision  against  them. 

Sir  B.  J.  PtuUJVOKB.  --The  Entpreu  rendered  ser- 
icea  aboTS  those  of  the  other  togs.  She  was 
longside  the  ship  first,  and  afforded  the  means  of 
■c^M  for  thoee  on  board,  and  bo  in  some  sense 
H^y  be  laid  Co  be  a  salvor  of  life,  as  there  was 
magar  of  the  ship  sinking  in  the  river.  Under 
beae  circumHtanoee  I  oonaider  she  waa  justified 
■  not  conaolidating. 

Proctor  for  the  EmpreM,  A^red  Ayrtou. 

Solicitors  for  the  other  ■alrors,  Niihertoie  and 
'pvaehlay. 

SolicitcHV  tbrthe  dafendanta,  PriUhttrd  and  Sort*. 

Wedneaday,  April  19,  1871. 
The  Wa^ibut. 
'o»traet    to   tvtider  talmuie  tmvieet  —  CoMpetetU 
jMTtiat — TWIar. 
ala(UH«r  tehiek  eottlrael*  Ui  r*»der  tdnagf.  »erviee» 
to  «  iiMMed  0«MsI  for  a  &*ad  aam,  toill  be  kM 
ttricO^  to  k&r  affr«em«Hl  wm»  it  t*  attered  into  iy 
M^mjMfeni  parties. 

:  M  no  groaad  for  daiming  exlra  talvage  rvoMt- 
ntraiion^that  tlte  »«rvie»  %faii  prolonged,  mid  b*eame 


vdMcuU. 


There  &»  nuufsr  <^  ike  diaahled  veteel — untbr 
preMur«,  heing  at  (h«  OMrey  of  the  (olvora — toaaealM 
to  abandon  ike  contraat,  &e  eottrt  viiU  itpiold  U« 
affr«ma«»t  \fe<p*Uakl«. 

'tu/meti  into  aottri  of  a  ntnt  q/"  numty,  <Aove  th« 
Ofrtod  mtm,  by  way  of  ammneaiUm  for  damage 
mtd  tKtra  MpmiaH  in«urr«d.  ankd  for  delay,  u>(U 
fM)<  attop  Iha  defaiuUmt  front  teiling  up  the  tu/ree- 
mMU. 
'ua  ma  a  canaa  of  nlvage  institat«d  on  behalf  of 
hB  oneri^  mantnr  and  crew  of  tbe  screw  steam- 
hw  Lemdon  ^aixmt  the  aorew  ateamahip  Waetrley, 
■d  Bgaitut  Anakl  Kwigregor,  her  owner,  inter- 
i«niig,  to  raoom  remnnentlion  for  salvage  servioes 
mdend  by  the  steamship  Lottdon  to  the  eteam- 
bip  Wamtmy.    The  London  ia  a  lai^ 


aulariv  running  between  the  porta  (A  London 
.  Cami  with  passengers  and  cargo,  and  on  the 
:7th  Jan.  1871  she  hift  Cadis  on  her  homi 


-oyage.  On  the  EoUowing  day,  bearing  that  there 
raa  a  ateamar  (Uie  Waaorley)  off  the  coast  which 
■ad  lost  her  screw  propellw,  and  required  to  be 
owed  to  Lisbon,  die  IiBtMloMwent  ia  setvch  of  her, 
ad  on  Jan.  29th,  about  S.30a.m.,  aha  fell  in  with 
iCT  and  found  that  she  had  already  dispatched  the 
JhisI  officer  and  aome  men  to  LialionforaMistanoe, 
rba  mate  of  the  Jjoadow  waa  sent  on  board  the 
TiMwrley,  and  eutarad  into  an  agreament  with  the 
oHtertotow  tha  ship  to  Lisbon  for  4001.  The 
ifeboat  of  the  Xoadm  thenbraoght  a  waqtbelong- 
ag  to  tbe  ITatwrieu  on  board  the  London,  and  tbe 
^(MtdoN  Gommenoaa  towing.  Tha  wind  was  then 
oodaraU  from  the  NJf.W..  with  •  heavy  oroaa 
•^  bnt  about  9  a>m.  the  wind  and  sea  increased 
a  tatf,  asd  the  hawaer  parted,  and  the  WbtwrlMf 
(QtaiMMthsMAMiddnftad  S-fl.    Tk»  Lottd/M 


e  another 
„»n   towinp  a_ 
again    iiartett   almost  i 


hawser  on  board  the  Waomlay,  and 
again  at  10.30  a.m.,  bnt  the  rope 
Lcdiatcly.  The  Loiimh 
needed  in  getting  aaother  hawser  on  board  the 
Wimerhy.HMi.  also  took  one  (tom  her,  and  with  the 
two  hawsers  continued  to  tow  until  1.30  p.m., 
when  the  wind  and  aea  being  very  high,  one  of 
tbe  hawsers  parted,  and  whiUt  they  were  trying 
to  get  another  hawser  on  board  the  Waoeriey  the 
second  hawser  went,  and  she  was  ag^a  adrift.  Tha 
hawsers  were  aguin  got  on  boitrd  of  the  Waioerley, 
but  at  4.30  p.m.  both  hawsers  had  parted,  and  it 
was  then  too  dark  to  make  fast  again  that  night. 
By  the  advice  of  the  master  of  tbe  London,  the 
Waot-rlei/  then  let  m  her  anchors,  and  her  master 
and  crew  went  on  board  the  Londoti,  leaving  the 
Waverley  to  ride  to  her  anchors  through  the  ni^ht, 
as  they  were  afhud  of  her  breaking  loose  and  going 
ashore,  in  oonseqoenoe  of  the  wind  being  vary 
squall  frcnn  the  N.W.,  and  of  the  heavy  sea  then 
running.  The  Litndmt  remained  under  steam  near 
the  Wttoerley  all  night  and  until  6  a.m.  on  the 
morning  of  Jan.  90,  and  then  the  master  and  crew 
of  the  Waverley  went  on  boaid  hca-  again  with  tlia 
mate  and  carpenter  of  the  London ;  but  before  doing 
so  the  mnster  of  the  London  informed  the  master 
of  the  Waverky  that  he  considered  the  aforesaid 
agreement,  which  had  been  entered  into  by  the 
mate  of  the  London  on  the  previous  day  for  the 
towage  of  the  Warerlfij  by  the  London  for  4001.  to 
be  an  end,  and  the  master  of  the  Xondon,  on  his 
examination,  said  that  the  master  of  the  Waveriey 
assented  to  this,  but  the  master  of  the  Witverlcy 
denied  having  assented  to  it,  although  he  admitted 
that  the  master  of  tbe  London  did  make  the  state- 
ment to  him. 

The  London,  on  the  morning  of  Jan.  30th, 
again  took  the  Wiiverlfu  in  tow,  and  the  Waverley 
supping  her  anchors,  she  was  taken  into  Lisbon, 
where  she  arrived  at  1.20  p.m.,  the  same  d&y. 
Whilst  there,  the  passengers  of  the  London  had 
to  go  into  quarantine  in  conaequeuce  of  the  crew 
of  the  Waveiiey  having  been  on  board  of  the 
Loudon,  and  she  was  detained  two  days  in  con- 
sequence ;  and  it  was  (bond  that  she  hod  suffered 
some  damage  to  her  lopea,  gangway,  and  boat 
in  the  course  of  the  services  rendered  to  Um 
Waveriey. 

The  petition  oontainad,  amongst  otlwra,  the 
fbllowing  paragraphs : 

S9.  Tie  LoKdam,  Mrtormed  ■arrin—  and  laoBRad  risks 

■"    '  the  mid  affTeMOMt. 

_  ilaqnate  remBiiantiaa 
ixpeusai  rendeted  sad  il^ 
onrred  b;  the  pluatiffB. 

Tlie  defendants'  answer  i-ontuned,  amongst 
others,  the  following  paragraphs : 

3.  As  to  the  vithdrawiJ  at  tha  nuuitar  of  tha  London 
from  the  MJd  ^reement,  the;  tnrthet  inbmit  to  the 
oonrt  whether  he  oanld  or  not  legally  n  aoqulMoe. 
sod  whether  his  aoqnimoenaa  mnild  or  woald  not  have 
BDv  legal  aibot  in  the  oiTaainrtaDaea. 

a.  'nUT  d«u  tha  several  aUmtlone  ia  AitMss  » 
and  30^  and  the^  htrthsi  4/  that  Artiols  30  i*  bad 
in  Bubstanoe  and  m  law. 

9.  The;  hare  paid  into  coart  the  Bnms  at  40Dt.  and 
1231.  III.  8d.,  which  thev  have  tenderad  to  the  platntiflli  i 
the  sud  snoi  ol  40(H.  hang  Um  f>ll  saooat  of  tha  in 
oontnotMl  tiw  on  behalf  of  the  LonJm,  moA  tb*  >Hi 
of  last.  11.  8J.  beinf  (oil  i«aiBiwiatlati  for  the  enasMS 
and  damagea  inonrnd  b;  the  owner*  of  the  Mndoa 
In  ootiHqujDoe  of  thalr  having  reoalvcd  tha  erew  of  the 
Waverttf  on  board  of  her,  and  the  Mid  aam  of  I2SI.  lit.  Srf, 
faaintf  made  np  of  the  two  foltowlar  ilaus,  to  wlb, 
«U.  St.  M,  4aHaaliM  tagwa**,  luL  «.  Vk,  'M>% 
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demnmge  at  the  rate  of  9cl.  per  ton  on  the  regUtered 
tonnacre  of  the  London  for  the  space  of  two  da^a,  which 
is  the  detention  pleaded  in  the  petition.  The  said  tenders 
have  been  fejected  by  the  plaintiffs. 

10.  They  sabmit  that  the  agreement  pleaded  in  the 
petition  was  and  is  a  yalid  agreement,  and  that  the  same 
has  neTer  been  rescinded. 

The  value  of  the  London,  her  cargo  and  freight  is 
94,700L,  of  the  Waverley,  her  carffo  aad  freight 
65,3842.  It  appeared  that  the  wcatner  was  so  bad 
that  the  tugs  sent  for  to  Lisbon  were  unable  to 
put  out  to  sea,  but  that  it  moderated  on  the  morn- 
ing of  Jan.  30,  the  second  day  of  the  service. 

mUwardt  Q.C.  and  Glarkson  for  the  plaintiffs. — 
The  agreement  was  originally  ineauitable,  and  the 
court  will  set  it  aside :  The  Efickaniress  (2  L.  T. 
Bep.  N.  S.  574 ;  1  Lush.  96).  It  was  necessary  for 
the  plaintiffs  to  take  hold  of  the  Waverley  at  once, 
and  the  agreement  was  made  without  due  time  for 
consideration.  Greater  difficulty  and  risk  arose 
after  the  agreement,  and  the  London  is  therefore 
entitled  to  further  remuneration :  {The  MineJiah^i, 
1  Lush.  347 ;  4  L.  T.  Rep.  N.  S.  811.)  This  danger 
was  not  in  contemplation  of  the  parties,  and,  there- 
fore the  agreement  falls. 

The  QStatea,  Swa.  Bep.  340 ; 

The  White  Star,  L.  Bep.  1  Adm.  68. 
The  master  of  the  Waverley  consented  to  abandon 
the  agreement.  The  defendants  have  made  a 
tender  over  the  sum  alleged  to  be  ag^reed  upon  and 
are  therefore  estopped  from  saying  that  the  plain- 
tiffs are  not  entitlea  to  more  than  tnat  sum. 

BiUt,  0.0.  and  W.  Q.  F.  PhiUimore  for  the  defen- 
dants.— ^There  was  nothing  inequitable  in  the 
affreement.  It  was  entered  into  after  due  con- 
sideration and  bv  competent  parties : 

The  Betey,  2  W.  Bob.  Bep.  170 ; 

The  True  Blue,  2  W.  Bob.  Bep.  176, 179. 
This  was  a  contract  not  for  mere  towage  but  for 
salvage  services,  and  was  entered  into  as  such. 
The  &fendants  are  not  entitled  to  abandon  their 
contract  because  the  service  becomes  more  diffi- 
cult. The  London  did  no  more  than  she  was 
bound  to  do  in  remaining  by  the   Waverley  all 

night. 

The  True  Blue,  2  W.  Bob.  176 ; 
The  Minehaha,  1  Lnsh.  847 ;  4  L.  T.  Bep.  N.  S.  811. 
There  was  no  element  of  serious  danorer  in  the 
circumstances  which  supervened,  and  the  London 
was  not  entitled  to  alxEuidon  her  contract:  (The 
J.  0.  Potter,  L.  Bep.  1  Adm.  68;  23  L.  T.  Bep. 
N.  S.  603.)  The  master  of  the  Waverley  did  not 
assent  to  abandon  the  contract,  and  if  he  did,  the 
plaintiffs  are  not  entitled  to  take  advantage  of  his 
assent,  as  it  was  given  under  pressure,  he  being  en- 
tirely at  the  mercy  of  the  master  of  the  London, 
The  tender  made  by  defendants  is  merely  compen- 
sation for  damage  sustained  during  the  service, 
and  not  in  the  nature  of  reward  for  salvage. 

MUward,  Q.C.,  in  reply. 

April  19. — Sir  B.  Phuumoke. — ^This  is  a  cause 
of  salvage  instituted  by  a  screw  steamship  the 
London  against  another  vessel  of  the  same  kind, 
the  Wcwerley,  The  value  of  the  latter  with  her 
cargo  and  freight  is  65,384L,  of  the  former  94,700i. 
the  Waverley  has  made  a  tender  composed  of  two 
sums — 4001.  as  the  alleged  amount  contracted  for 
on  behalf  of  t^e  London,  and  123L  lis,  8d.  as  a 
ftdl  remuneration  for  expenses  and  damages  in- 
curred by  her  having  received  the  crew  of  the 
Wa/verley  on  board  of  her.  The  London  wbs  a 
powerful  screw  steamer  of  830  tons,  engines  of 
120  nominal  horse-power,  a  crew  of  thirty  hands 
«nd  a  master,  bound  from  Gadus  to  London,  with 


passengers  and  merchandise.    About  onep.  hl  oa 
the  28th  Jan.  in  this  year,  on  her  arrival  off  Cipe 
Sagres,  she  was  informed  that  there  was  a  steim 
ship  without  a  propeller  near  the  coast  to  the 
south  of    Cape  Espichel,  which  required  to  be 
towed  to  Lisbon.    The  London  proceeded  in  thifc 
direction,  and  found  on  the  following  day  (the29tfa) 
about  five  miles  from  Cape  Espichel  the  Wowrfcf 
steamship,  laden  with  tobacco,  of  644  tons  register, 
and  engines  of  ninety  horse-power ;  she  was  under 
sail,  having  lost  her  propeller;  her  chief  ofiioertiid 
some  of  her  crew  had  gone  to  Lisbon  to  procnre 
a  steam  tug.    At  the  time  when  the  London  cunt 
up  there  was  a  very  heavy  sea,  but  the  weather, 
which  had  been  very  boisterous,  bad  mod^itei 
The  master  of  the  London  caused  a  lifeboat  to  be 
lowered,  and  dispatched  his  chief  officer  in  her, 
with  a  line  to  take  off  a  warp  from  the  Waveriey, 
and  with  directions  to  ask  600L  for  towing  herto 
Lisbon — the  distance  of  which  was,  I  think,  oetween 
twenty  and  thirty  miles  from  the  place  where  the 
towing  began — if  an  agreement  was  insisted  rawn 
by  the  master  of  the  Waverley.    When  the  lifeboit 
came  alongside  of  the  Waverfeu  her  master  insisted 
on  an  agreement,  and  offered  3001.     After  some 
discussion  it  was  agreed  to  split    the  difference, 
and  that  400/.  should  be  given.    The  towing  begtt 
at  about  eight  o'clock  a.m.  of  the  29th ;  a  vwy 
heavv  cross  sea  was  running  from  N.  N.  B.  and 
N.  N.  W.  at  the  time.    After  an  hour  the  windin- 
creased,  and  violent  squalls  came  on.    The  bawsen 
by  which  the  Waverley  was  towed,  parted  eevrnX 
times.    At  4.30  the  Waverley  got  across  the  seik 
and  drove  within  three  or  four  miles  of  the  shores 
It  was  dark,  and  the  Waverley,  under  the  advice  of 
the  London,  let  go  her  ancnora.     She  had  then 
made  a  progp*css  of  little  more  than  six  miles.  The 
London  was  kept  under  steam  during  the  ni^ 
and  the  crew  of  the  Waverley  came  on  boaitl  of 
her;  they  returned  to  the    Waverley    at  six  the 
next  morning.    At  7.15  she  slipped  her  uichor, 
and  was  towed  without  any  further  parting  of 
hawsers  into  Lisbon  by  1.20  p.m.     The  passen^Brv 
of  the  London  were  made  to  go  into  quanotme; 
she  was  detained  two  days  longer  than  she  woold 
otherwise  have  been,  and  she  sunered  some  dami^ 
to  her  ropes  and    port    gangway   ladder.    It  u 
admitted — the  course  pursued  by  the  def^ndniti 
has  been  very  ri^ht  and  proper  in  making  admis- 
sion— that,    as    m   article    21   of  petition,  "The 
Waverley  and  her  master,  and  those  of  her  cnnr 
who  were  on  board  her  when  she  was  fallen  m 
with  by  the  Lotidon,  were  saved  by  the  aforesiid 
services  from  being  lost.'*    It  appears  also  that 
steamships  had  set  out  from  Lisbon  to  assist  the 
Waverley,  and  been  compelled  b^  the  weather  to 
return  without  reaching  her.     1  have  no  doubt 
that  a  very  meritorious  salvage  service  was  per- 
formed by  the  London,  and  that  having  regwd 
to  the  value  of  the  Waverley  and  the  principles  of 
private  right  and  public  policy  upon  which  the 
court  proceeds  in  these  cases,  tho  London  woald, 
if  no  contract  had  been  made,  have  been  entitled 
te  a  remuneration  exceeding  tJie  sums  of  4002.  and 
123L  11«.  Bd.    The  question  in  this  case  is  wither 
the  contracts  made  before  the  towini;  began  was 
afterwards  set  aside  by  the  parties  to  it,  or  from 
droumstances  became  null.    1  must  now  advert  to 
a  ^ct  in  the  history  of  thia  case,  the  mention  of 
which  I  have  reserved  for  this  place.    On  the  mom- 
ing  of  the  29th,  when  Uie  crew  of  the  Waverley  rs* 
turned  to  her,  the  master  of  the  London  had  a  oon* 
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a  with  the  master  of  the  Waverley,  of 
le  fbUowing  account  is  giyen  by  the  former  : 
,  my  ship  is  too  valuable  to  risk  with 
"eement  we  made  yesterday.  I  would 
rork  and  save  his  ship,  but  it  would 
be  settled  by  higher  powers/*    He  added 

master  of  the  Wtwerley  said,  **  Yes,  I  can 
ore ;  I  have  done  all  I  could."  The  master 
Wa/cerl&u  deposed  that  the  master  of  the 
said :  "  The  agreement  of  yesterday  I  con- 
null  and  void ;"  to  which  he  made  no  reply. 
\  master  of  the  London  said :  **  I  consider  we 
le  quite  sufficient  yesterday  for  4002.''  He 

"  Cfaptain,  you  have  done  your  duty  well ;" 
^peated  here  that  the  captain  had  up  to 
B  behaved  very  weJl,  and  I  think  there  can 
•ubt  of  the  fact.  The  master  of  the  Waver- 
:  *'I  knew  I  was  at  the  mercy  of  the 
"  and  he  thought,  but  is  not  certain,  that 
nothing  in  answer  to  what  was  said  about, 
cement  being  at  an  end ;  he  could  not  re- 
The  protest  which  has  been  put  in 
\  contains  the  original  agreement,  but  says 

about  the  abandonment  of  it.  It  is  con- 
3n  the  part  of  the  London  that  the  court 

0  awara  salvage  without  reference  to  the 
;  and  upon  these  groimds :  First,  that  it 
finally  inequitable ;  secondly,  that  circum- 
of  such  a  character  as  to  vacate  it  super- 
thirdly,  th^t  the  abandonment  of  it  was 
led  in  oy  the  W(werl&y\  fourthly,  that  the 
Q  this  case  puts  the  Wa/oerley  out  of  court, 
nciples  which  govern  the  peculiar  question 
:ina  of  agreement  have  b^n  very  carefWy 
ed  and  consistently  enforced  by  this  court 
3  Privy  CounciL      I  shall  endeavour  to 

those  principles  in  this  case  as  I  did  in 

The  /.    C.  Potter  (L.  Rep.  1  Adm.  297; 

.  Rep.  N.  S.  603).    There  is  no  doubt  that 

1  agreement  as  the  present  was    legally 
when  it  was  made :  {JThe  Betsys  2  W.  Kob. 

\s  Berndse^  lb.  397.)  There  is  equally  no 
lat  this  court  exercises  an  equitable  juris- 
with  respect  to  such  an  agreement,  and 
it  aside  if  inequitable  in  its  origin :  {The 
tress,  1  Lush.  96 ;  2  L.  T.  Rep.  N,  S.  574.) 
b  think  that  the  circumstances  of  thiR  case 
within  the  principle  of  a  contract  originally 
.ble.  I  must  look,  as  was  said  by  the  Privy 
in  the  JongeAndries  (Swa.  303),  "  at  the  cir- 
Loes  in  wmch  it  was  made,  and  the  parties 
;  whom  it  was  made."  In  this  case  before 
agreement  was  made  after  considerable 
on,  and  assented  to  by  a  person  of  fully 
mt  knowledge  and  experience ;  not  an 
t,  uneducated  seaman.  In  the  case  of  the 
U^e  (2  W.  Rob.  176)  my  learned  and  ex- 
)d  predecessor  said :  "  The  real  issue, 
«,  which  I  have  to  determine  in  this  case 
iher  or  not  an  agreement  to  the  effect 
was  executed  between  the  parties  in 
t.  But  before  I  consider  this  point,  I 
ik  to  the  parties  themselves,  and  their 
tj  of  entering  into  such  a  contract, 
iapect  to  the  master  of  the  True  Blue,  it  is 
lomikbly  clear  that  he  was  perfectly  com- 
acting  on  behalf  of  the  owners,  to  enter 
y  hand  Me  agreement  which  he  might 
Kraisite  for  the  purpose  of  fixing  t^e  remu- 
i  fbr  the  Beirioee  he  required,  with  regard 
ilrora,  on  the  other  hand,  I  see  no  reason 
sethftltliey  were  persons  so  nninformedand 


ignorant  of  their  own  interests  as  not  to  be  equally 
capable  of  binding  themselves  by  an  agreement  to 
which  both  of  them  had  appended  their  signatures. 
There  was  no  such  imminent  emergency  as  to  pre- 
vent time  for  duo  consideration.  The  weather  was 
moderate  when  they  came  on  board,  and  there  was 
nothing  to  induce  them  to  enter  into  the  agree- 
ment without  a  just  regard  to  their  own  interests 
and  the  extent  of  the  service  to  be  performed.  Of 
all  persons  in  the  world,  they  were  the  most  com- 
petent to  form  an  estimate  as  to  the  value  of  the 
service  which  was  required  from  them."  In  the 
present  case,  moreover,  and  this  circumstance  is 
important  in  its  bearing  on  the  other  points,  it  was 
clearly  a  contract  for  salvage  service,  though  it 
assumed  the  form  of  towage;  it  was  not  denied 
that  400L  very  largely  exceeded  the  usual  towage 
remuneration  to  Lisbon  from  the  place  where  the 
Waverley  was.  Then,  as  to  the  next  contention, 
that  supervening  circumstances  annulled  the 
agreement.  In  the  Tnis  Blue  the  judge  said:  "  It 
is  no  argument  against  the  validity  of  the  con- 
tract that  in  the  first  instance  it  was  entered  into 
under  the  impression  that  the  service  would  be 
light,  but  that,  in  consequence  of  a  change  of 
weather,  or  other  circumstances  of  that  nature,  it 
subsequently  became  more  onerous.  It  is  the 
very  nature  of  agreements  of  this  kind  to  fix  a 
stated  sum  as  a  compensation  for  a  stated  service, 
and  the  parties  who  enter  into  the  engagement 
take  the  risk  of  any  change  of  circumstances  which 
may,  in  effect,  alter  the  extent  of  the  stipulated 
service."  This  question  was  also  fully  discussed 
by  the  Privy  Council  in  the  Minnehaha  (Lush. 
335 ;  4  L.  T.  Rep.  N.  S.  811),  in  which  case  the 
two  rules  of  this  court  were  confirmed ;  first,  that 
circumstances  might  supervene  which  might  jus- 
tify an  abandonment  of  the  contract ;  but  secondly, 
when  they  did  supervene,  it  was  still  the  duty 
of  the  towing  vessel  to  remain  by  and  aid  the 
towed  vessel.  In  the  /.  G.  Potter  I  said  (citing 
The  Qalatea,  Swa.  Rep.  349,  and  TJie  Wlute  Star, 
L.  Rep.  1  Adm.  68) :  "In  my  judgment  there 
must  be  amon^  the  supervening  circumstances  an 
element  of  serious  danger,  not  in  contemplation  of 
the  parties  to  the  contract,  in  order  to  justify  the 
abandonment  of  the  contract,  and  to  found  a  sal- 
vage service."  I  said  also,  "  That  the  true  criterion 
by  which  it  is  to  be  ascertained  whether  the  tow- 
ing vessel  has  become  a  salvor  is  whether  the 
supervening  circumstances  were  such  as  to  justify 
her  in  abandoning  her  contract."  I  adhere  to  m^ 
ruling  on  these  two  points,  and  proceed  to  apply  it 
to  the  circumstances  of  the  present  case.  When 
the  agreement  was  made  the  sea  was  very  heavy, 
the  weather,  though  moderated,  rough,  ana  threat- 
ening, such  that  the  steam  tugs  would  not  come 
from  Lisbon  to  assist  the  Wavtirhy.  The  weather, 
on  the  one  hand,  became  worse  after  the  first 
towing  began,  and,  on  the  other  haiid,  much  better 
when  the  second  part  of  the  towing  was  accom- 
plished on  the  next  day.  The  master  of  the 
London,  no  doubt,  expected  to  perform  the  whole 
service  of  towing  on  the  first  day,  and  believed 
that  the  weather  would  enable  him  to  do  so.  He 
was  disappointed,  but  this  was  the  very  risk  which 
he  undertook  by  his  agreement.  Had  the  weather 
become  suddenly  fine,  and  his  task  become  com- 
paratively easy,  the  Waverley  would  ^  not  have 
demanded  a  snilling  by  way  of  reduction  of  the 
400Z.  which  she  had  promised  to  give.  The  con- 
tract was  not,  in  my  opinion,  annulled  by  any 
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change  in  the  weather,  or  by  the  neater  difficalty 
and  delay  which  therefrom  attended  the  perform- 
ance of  the  service,  such  as  the  parting  of  the 
hawsers,  and  the  like.  Then,  when  the  IVavfrley 
anchored  for  the  ni^ht,  within  little  more  than 
unseen  miles  of  Lisbon,  it  was  the  duty  of  the 
Loiulon  to  remain  by  her.  The  coming  of  the  men 
of  the  Waverl^j  on  l>oard  of  the  Lninhni  was  a 
proper  precaution  to  take  on  behjilf  of  both  voshoIs. 
The  London  had  towed  the  Wavt'rh'ij  to  a  place,  in 
which,  if  her  anchors  hml  parted,  both  ship  and 
crew  would  have  been  in  great  danger  t)f  l>eing 
lost ;  but  did  the  Lo}idmi  herself  thereby  encounter 
any  sudden  and  new  peril  which  could  not  have 
been  expected?  The  Elder  Brethn»n  are  most 
clearly  of  opinion  that  she  encoimtered  no  danger 
at  all  in  fulfilling  her  duty  by  remaining  by  the 
Waverley  that  night.  It  must  be  carefully  borne 
in  mind  that  it  was  not  till  the  next  morning  that 
the  master  of  the  London  declared  the  contnict  to 
be  at  an  end.  On  what  ground  ?  Why,  really  that 
the  towage  service  had  turned  out  a  more  difficult 
task  than  he  had  expected,  and  that  the  intcn^sts  of 
his  owners  required  that  he  should  have  demanded 
a  larger  sum  than  he  had  demanded.  Possibly 
he  had  obtained  during  the  night  fuller  informa- 
tion than  he  before  possessed  as  to  the  value  of  the 
cargo  of  the  Wavert^y.  But  however  this  may  l)e, 
I  am  of  opinion  that  the  supervening  ciixnim- 
stances  in  this  case  were  not  such  as  to  justify  him 
in  abandoning  his  contract.  Some  light  is  thrown 
u|K)n  this  matter  by  the  8ubHec{uent  history.  The 
vessels  that  mornmg,  when  the  Wnvt'vhnj  slipped 
her  anchors,  were  from  fifteen  to  twenty  miles 
only  distant  from  Lisbon,  and  the  Lowhm  tow.s  the 
Waverley  this  distance  that  morning  without  in- 
terruption, or  parting  with  a  single  hawser. 
Then  as  to  the  alleged  ac()uieR(«noe  of  the 
master  of  the  Waveryy  in  the  new  agree- 
ment ;  I  cannot  construe  the  evidence  so  as 
to  support  this  position.  What  could  the  master 
do,  towed  near  a  lee  shore  in  these  circumstances, 
but  say,  as  in  effect  he  did  say,  **  I  am  at  your 
mercy ;  if  you  choose  to  say  the  contract  is  at  an 
end  I  cannot  help  myself."  I  cannot  consider 
there  was  any  voluntary  abandonment  of  the 
original  agreement.  It  remains  only  to  notice  the 
last  point  taken  on  behalf  of  the  London^  namely, 
that  the  Waverley ,  by  tendering  the  additional 
sum  of  125L  11«.  Sd.  to  cover  the  expenses  of  the 
crew  of  the  Waverley  while  on  board  the  London, 
and  the  quarantine  expenses,  have  annulled  the 
original  agreement  for  4002.  I  do  not  think  this 
inference  is  correct  in  point  of  law.  It  would 
surely  be  very  inequitable.  It  is  much  the  same 
thing  as  if  he  had  offered  to  pay  some  extra  sum  for 
the  Toss  of  the  Lo}idon*8  ropes,  or  some  damage 
inflicted  upon  her  while  towing.  I  feel  as  stron^y 
as  any  of  my  predecessors  in  this  chair  have 
felt  the  duty  and  expediency  of  encouraging,  by 
liberal  remuneration,  all  salvage  services ;  but  I 
feel  not  less  strongly  the  duty  and  expediency  of 
not  allowing  a  contract  delil)erately  entered  mto 
between  perfectly  competent  parties  to  be  set 
aside  by  either  of  them,  because  the  execution  ot 
it  has  proved  more  difficult  or  more  easy  than  was 
anticipated  at  the  time  of  making  the  contract.  I 
pronounce  for  the  tender,  with  costs  from  the  time 
it  was  duly  made  in  the  acts  of  oourt. 

Solicitor  for  the  plaintiffs,  Tlumias  Cooper. 

Solicitors    for    the   defendant,  /.    R,    and  0. 
PwrchetU 


Sahirday,  AprU  1, 1871. 
The  George  and  Richard. 


Collision  —  Congi'mu^ntial  danui^je  —  ContribuUmf 
negligence — Lord  CmnpheWs  Act — Child  en  ventn 
sa  nwrr. 

A  child  en  venfif  h.i  mere  is  entifh'd  to  reeocer,  miar 
Ijord  Catnphi  tVs  Acl^  on  th^*  il^ath  of  Us  father  \^ 
n^gligeiwe.  {a) 
Tico  vemseh  cauie  into  colli  sou,  and  one  ofilt^in  hei^ 
rendered  helpless,  was  driven  ashore  by  a  gale  of 
wind,  and  three  oflier  erexo  lorre  hilled  andotkm 
injnn^d.     The  oih^r  vessel  was  to  blame. 
H*'ldf  that  tlui  other  vessel  was  liable  in  dainage$for 
the  htss  of  life  aiul   injuries,   as  tJiey  ioere  titi 
natnrnl  consfqu^^nct'S  of  the  eollision.{b) 
Th-f  crew    might  hive  gone  on  huu'd  otlver  wtsAi 
bpfore  the  wrvch,  but  it  woidd  lutce  been  attended 
with  (freat  risk. 
HM,  that  as  tl^ey  tvere  not  boand  to   run  ang  inch 
risk,  they  did  wtt  contribute  to  their  otca  ha  or 
injuri^'S. 
This  was  a  cause  of  limitation  of  liability,  institated 
on  l>ehalf  of  the  owners   of  the   brig  George  and 
Ri chord,  against  Robert  Alexander,  the  owner  of 
the  large  Imrquo  Eleutheria^  and  of  her  cargo,  and 
against  her  master  and  the  survivors  of  her  crew, 
and  agiiinst  all  other  persons  who  might  have  idt 
cbiiin  against  the  said  brig  Oeort/e   and  Ritkari 
arising  out  of  a  collision  between  the  said  vcsmU. 
On  the  15th  Jan.  1871)  at  about  five  a.m.,  the  two 
vessels  came  into  collision  off  the  Lizard,  and  the 
port  main  rigging  of  the  Eleutheria  was  earned 
away,  and    her    maintop   gallant   mast    brought 
down.      The   master   of  the   Elentheria  jumped 
on    board     the    Oeorge    and   Richard    to    aaoer- 
tain    what    vessel    it    was,   and    as    the   veaada 
immediately  parted  was  unable  to  return  to  his 
own  vessel.    The  George  a}id  RicJuurd  wore  rouiid 
to  assist  the  Eleutli^a,  but  could  not  find  her.    It 
was  at  the  time  blowing  a  ^le  from  the  S.S.W., 
and  shortly  afler  the  collision  the  helm  of  the 
Ehmtheria  was  put  up,  and  endeavours  were  made 
to  square  the  main  yard,  but  in  doing  so  the  main- 
mast went  by  the  board,  and  was  followed  by  the 
foremast,    llie  helm  was  nut  down  and  the  miien 
set,  and  the  baroue  was  thereby  brought  head  to 
wind  and  sea.    About  noon  a  ship  came  up  with 
the  Ehmtlieria  and  got  a  warp  on  board,  but  this 
parting,  the  ship  bore  away  without  doing  anything 
further,  and  shortly  after  a  brig,  at  the  request  or 
those  on  board  the  barque,  bore  away  for  Plymoatii 
to  fetch  a  steam  tug.    The  master  ofthe  Ele¥iher%a 
had  gone  into  Plymouth  on  board  the  George  aM 
Richard,  and  despatched  a  pilot  boat  to  the  assist- 
ance of  his  vessel,  and  she  arrived  about  this  time^ 
and  attempted  to  tow  her;  but  in  about  an  hour  the 
warp  parted,  and  Edward  Glinn,  the  master  of  the 
pilot  boat,  arranged  that  his  boat  should  go  for  a  tog, 
and  remained  on  board  the  EletUheria,   At  2.30  pjn. 

(a)  See  Am  V.  Olairke  (2  H.  Bl.  8d9) ;  Btasson  v.BIatfea 
(11  L.  T.  Bei>.  N.  S.  853 ;  34  L.  J.  Id,  Ch.).  Then  woold 
be  difficulty  in  applying  this  doctrine  in  &e  oommon  law 
ooorts,  as  there  jnnes  have  to  assess  the  damagos  and  to 
divide  the  amount  so  asseaaed  amon^  the  penons  entitled, 
and  if  the  ohild  ahonld  aftenrarda  be  bom  dead,  it  voaU 
be  difficult  to  find  an  owner  for  the  amount  given  toit  I9 
the  verdict,  and  the  repreaentative  brbiging  the  aotka 
wonid  be  entitled  to  obtain  the  monej  frpm  tiie  ditateAi 
on  signing  judgment. 

(6)  See  Smith  v.  The  Londen  mul  Souih  Wsstsm  Ml* 
way  Company  (L.  Bep.  6  C.  P.,  Es.  Ch.,  14). 
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aster  oT  the  Eleuth^rin  went  out  to  look  Tor 
&  Btaun  tug,  and  rem&iiied  searching  fc  her 
eren  p.m.,  bat  could  not  find  her.  Towards 
the  g»le  increANed  considerably,  and  about 
m.  on  the  16th  Jan.  the  Kl-'ithfria  went 
on  a  rocky  coast  Twelve  of  the  aeventeen 
on  board  and  the  pilot  were  saved,  the 
droimed.  It  appeared  in  the  evidence  that 
ate,  who  waa  in  oommand  when  the  veHHel 
,  ordered  two  of  the  men  who  were  drowned, 
id  and  ElliR,  aft,  bnt  they  did  not  come,  and 
lot  iong  oDt  to  the  men  to  look  ont  for 
■Ives.  It  wa.?  also  ahown  that  any  attempt 
c  the  Bhin  whilst  the  other  vessel  were  near 
old  have  been  attended  with  great  risk.  The 
tcr  of  the  EUiUheria,  Noyes,  had  his  leg 
I  by  a  falling  spar,  and  being  nnable,  as  was 
ed,  to  do  anything  to  save  himself,  was 
arda  drowned  when  the  vessel  went  t«  pieces, 
,  Newton,  and  Ellis,  three  of  the  seamen, 
ijured  by  falling  sporH. 

glaintiff  B  petition  and  conclusions  set  ont 
,ct8  substantially,  and  admitted  that  the 
m  was  doe  to  the  improper  navigation  of  the 
l^orgi  and  Riehard.  There  were  four 
I  answers ;  the  flrat  on  behalf  of  Elizabeth 
,  the  widow  of  Philip  Noyes,  the  carpenter 
JSlmthrria,  and  the  child  of  the  said  Philip 


Tier  of  the  late  barque  Eleulhm-ia  and  her 
(the  plaintiff  in  a  cause  a«ainat  the  said 
«tmJ  HKhard,  No.  5612),  andthe  master  and 
,  the  sarvivinR  of  the  crew  of  the  said  barque, 
ding  for  their  money,  clothes,  and  private 
(the  plaintiffs  in  a  cause  against  the  said 
and  Richard.  No.  5630);  the  third,  on 
of  Catherine  Saiah  Holland,  the  mother  and 
iatratris  of  the  said  Henry  William  Holland, 
ed,  and  Sarah  Raabrook  Ellis,  the  mother 
ministratrix  of  the  said  Frederick  Edward 
deoesaed;  the  fourth,  on  behalf  of  Joseiih 
,  Thomas  Newton,  and  James  Higgins,  tne 

phiiRtiffs  contested  their  liability  for  the 
*  life  as  not  arising  immediately  ftvm  the 
n,  and  being  partly  cansed  by  the  defendants' 
rts,  and  for  the  injuries  sostainod  as  being 
mlt  of  the  negligence  of  those  on  board  the 
n-io,   and   maintained  that   the   child    en 

ta  tabrt  was  not  entitled  to  recover.  The 
Bn  pntyed  to  be  only  held  liable   to   the 

of  bI.  per  registered  tonnage  of  the  Qeorge 
iehardttm  not  having onised toss  of  Hfe  under 
[erchant   Shipping  Amendment  Act   1862 

26  Vict.  0.  63),  B.  54.  The  defendants 
I  that  the  pTainti^  might  he  held  liable  to 
tent  of  ISt  per  roistered  ton. 
ee  for  the  pbintiss.— The  deaths  of  Holland 
Qia  were  not  caused  by  the  collision.  A  gale 
ardi  rose  and  drove  the  ship  ashore.  This 
it  a  direct  oMiseqaence.  The  law  looks  only 
rcBnlts  which  in  the  common  oonrse  of 

iroold  have  fbUowed,  in  oonsequence  of  the 

doQft.  When  the  reanlts  woold  not  have 
)d,  bat  for  the  happening  of  other  things, 
■Hhon^  the  wron^  done  may  be  oite  of 
iMnffa.  witbont  winch  the  lots  woald  not 
a  moBgdoer  mnst  not  be  held 
M  protnMa  fiOM  rvmota  (pMsfdtur. 

■old  In  ardor  to  snablfl  a  master  to  repair  a 
■HA  atm  hma  tignrM  hj  {tailla  of  the  Ma,  is 


not  an  immediate  lots  occasioned  by  those  pcrilit: 
(P-»ii'-U  V.  Oi(.Z-/™»,  5  Maule  &  Selw_.  431.)  Inthe 
case  of  lonidfs  v.  Tlii^  Vniveranl  ifarim-  AfKnciuiion 
(.12  L.  J.  170,  C.  P. ;  8  L,  T.  Eep.  N.  S.  705)  Earle, 
C.  J.  says ;  "  If  in  the  ordinary  course  of  events 
the  one  iint^Tcdent  is  constantly  followed  by  the 
other  sequence,  they  may  bo  taken  to  stand  in  the 
relation  of  aiuse  and  effect."  Here,  however,  it 
cannot  he  said  that  a  ship  going  ashore  constantly 
follows  a  collision.  The  C'wlision  was  the  original 
but  not  the  proiimate  cause :  M'trgih'n  v.  VHy 
and  CuiirUn  Aesnnnir,-  Company  (L.  T.  Rep.  1 
C,  P.  232  ;  13  L.  T.  Rep.  N.  S.  485.)  Accord- 
ing to  the  ordinary  rule,  damage,  to  be  recover- 
able by  a  plaintin,  must  inevit)d>ly  flow  from 
the  tortious  act  of  the  defendant.  It  must  be 
caused  by  him  as  the  caitan  carisana:  {Burton  v. 
Pinkertort.  L.  Rep.  2  Es.  340 ;  1 7  L.  T.  Rep.  N.  S. 
I'^i.)  This  collision  was  not  the  inevitable  cause  of 
the  wreck.  The  dami^e  does  not  immediately  and 
according  to  the  common  course  of  events  follow 
the  defendants  wrong,  and  was  not  a  necessary 
consequence : 

"--    -    *■  'Km,  31  1j.  j.   lUB,  u.  r. !  11 
T.  Ban.  N.  8.354: 

ailnBOM  Com- 
vony, li.  Kep. aii.  a.'^;  iv ii. t. uep.  N.  S.  13B ; 

ScKoUt  T.  Vorih  Lond'tn  Koitwau  Compa/n-u,  21  L.  T. 
Bep.  N.  S.  855. 
Holland  and  Ellis  contributed  to  their  deaths,  and 
the  others  to  their  own  injuries,  in  not  leaving  their 
ship  when  the  other  vessels  wore  still  by  the 
Elexttheria,  and  further,  by  not  going  aft  when 
ordered  by  the  mate  as  the  vessel  struct ;    {Thor 


the  gale  which  afterwards  arose,  and  n 
immediate  consequence  of  the  collision.  A  child 
en  venire  can  have  no  right  to  sue  under  Lord 
Campbell's  Act.  This  Act  is  an  extension  of  the 
common  law  right  to  sue  for  injuries  caused  by 
negligence  to  the  representatives  of  those  who  are 
kiUed  by  such  negligence.  A  child  I'n  venire  has 
no  status  at  common  law,  whatever  it  may  have  in 
equity.  Even  in  equity  a  posthumons  cbild  can- 
not claim  rente  received  by  a  presumptive  heir 
who  enters  into  possession  whilst  the  child  is  still 
en  venire  .-  (Jiicharda  v.  Richards,  29  L.  J.  836,  Ch.) 
If  it  is  not  recognised  by  the  law  before  bom  with 
respect  to  its  own  estates,  it  cannot  be  said  to  have 
a  cukim  under  a  statute,  unlosa  expressly  provided. 
IF.  0.  F.  PhiJiimcre,  for  the  defendants,  claimants 
in  respect  of  loss  of  life  and  personal  injury. — The 
driving  on  shore  and  wreck  clearly  resulted  from 
the  cotlision,  with  the  act  of  God  superadded,  and 
for  this  the  wrongdoers  in  the  coUi^^ion  are  respon- 
sible. These  consequences  were  the  natnrol  and 
probable  results  of  the  collision. 

Scott  V.  Shepherd,  2  W.  BL  802 ; 

Bailifft  of  Bomney  Manh  v.  Trinity  Bouse,  L.  Bep. 

Byrne  v.  Wahon,  16  Ir.  Com.  Law  Eep.  340 ; 

rondcnhtrvh  T.  Tnuw,  4  D«tiio  (New  York)  484. 
It  appears  now  by  the  evidence  that  it  would 
have  been  dangerons  to  try  and  leave  the  JSleutheria 
at  any  time  fJler  the  coUision,  and  the  claimants 
are  only  bound  to  show  that  the  deoeased  had,  in 
consequenoe  of  the  collision,  two  dangerous  cxmrses 
to  choose  bom. 


, ^.  _  C.  P.  78a i  38  L.  J.a77,  C.P.i 

„  ^  T.  Bep.^.  8.  860. 
Eren  otherwiso  it  u  tibe  dtLtfj  tX  &  wMstm  V>  mu. 
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to  his  ship,  and  this  was  what  the  deceased  did  in 
conseauence  of  the  duty.  They  were  placed  by 
the  collision  in  the  position  of  choosing  between 
possible  loss  of  life  and  dereliction  of  dnty,  which 
IS  a  position  in  which  they  ought  not  to  be  placed. 
The  same  argument  applies  to  the  claimants  in 
respect  of  personal  injuries.  The  deceased  did  not 
contribute  to  their  death  by  their  own  fault.  It  is 
not  proved  that  they  remained  in  an  improper  part 
of  tne  ship  when  she  went  ashore ;  and  if  they 
did  the  court  will  not  kx)k  too  closely  into  an  error 
of  judgment  at  such  a  time.  As  to  the  claim  of 
the  child  en  ventre  sa  mere,  the  ix)licy  of  Lord 
Campbell's  Act  is  not  to  give  a  sohiftum  to  the 
feelings,  but  a  money  payment  to  those  who,  by 
the  death  of  the  deceased,  have  lost  their  natural 
support:  {Blake  v.  Tlie  MUllaml  Rail  way  Coin^uiny, 
21  L.  J.  233,  Q.  B..)  No  one  can  requii*e  more 
support  than  a  child  en  venlrv,  who  now,  and  from 
the  moment  it  is  bom,  is  in  a  state  utterly  dei)en- 
dent  on  others.  By  the  Roman  law  a  chila  m 
ventre  was  entitled  to  be  considered,  when  its  in- 
terests were  concerned*  "  Qui  in  utero  est,  ])erinde 
ac  si  in  rebus  humanis  esset  custoditur,  quotiens  de 
oommodis  ipsius  partus  quadritur  :*'  D.  1,  5,  7; 
see  also  Inst.  L,  4.  By  the  English  law  children 
en  venire  take  under  a  will  leaving  a  bequest  to 
children  in  a  class  :  (Williams  on  Executors,  6 
edit.,  p.  1015.) 

E.  C7.  Clarkaon  for  the  other  defendants. 

Bruce  in  reply. 

AjfMrU  1. — Sir  R.  Philuhoke. — This  is  a  cause  of 
limitation  of  liability,  instituted  on  behalf  of  the 
owners  of  the  George  and  Bichard  against  the 
owners  of  the  late  vessel  Eleuflunia,  and  her  cargo, 
the  master  and  survivors  of  the  crew  proceeding 
for  their  private  effects,  also  against  the  widow  of 
Philip  Noyes  deceased,  also  against  the  child  of 
which  the  widow  is  pregnant,  not  yet  born,  also 
against  the  representatives  of  the  persons  of  the 
name  of  Holland  and  Ellis,  deceased,  and  also 
against  three  persons,  by  name  Brown,  Newton, 
and  Higgins,  claimants  on  the  ground  of  personal 
injury,  rrhe  claim  of  the  widow  of  Noyes  as  such 
has  been  admitted  during  the  course  of  the  suit ; 
the  claims  of  the  other  parties  are  contested.  The 
collision  which  the  owners  of  the  Ch>oi'<je  ajid 
Richard  admit  to  have  occured  by  reason  of  the 
improper  navigation  of  that  vessel,  took  place  on 
the  loth  Jan.  in  this  year,  about  fourteen  miles 
from  the  Lizard  light,  it  appears  that  the  master 
of  the  JSleutheria  got  on  ooard  the  Oeorge  and 
Bichard  in  order  to  ascertain  her  name,  ana  went 
with  her  into  Plymouth,  and  that  he  sent  out  a 
pilot  boat  to  the  assistance  of  the  EletUheria, 
and  fully  expected  to  see  the  Eleutheria  arrrive 
shortly  afterwards ;  and  being  disappointed  in  ^is, 
sent  out  a  steamboat,  which,  for  some  unexpected 
reason,  after  searching  in  vain  for  the  Eleutheria, 
returned  to  Plymouth,  and  could  not  on  account  of 
the  weather  be  induced  to  go  out  again.  The 
pilot  boat  went  out  and  found  a  vessel  attempting 
to  tow  the  Eleutheria,  but  the  attempt  was  vain, 
and  the  vessel  went  awav;  the  pilot  boat  then 
attempted  to  tow  and  &ilea.  The  boat  was  then  sent 
away  to  seek  for  a  tug;  the  pilot  himself  got  on  board 
the  jErldM^^eria  with  gnsatrnfficulty  and  danger.  As 
soon  as  the  boat  was  gone,  a  heavy  gale  oome  on  and 
continued  until  the  tiletUheriawdiA  driven  on  shore, 
at  two  o'clock  next  morning.  The  vessel  went  to 
pieces.  Five  of  the  men  were  lost;  the  carpen- 
ter (No^es)  bad  hia  leg  broken  from  the  falling  of 


a  spar,  and  was  afterwards  killed.  Brown, 
Higgins,  and  Newton  received  slighter  injuries, 
during  their  endeavours  to  clear  the  wreck,  upon 
their  lejg^  and  ankles.  The  evidence  satisfies  ire 
that  if  it  had  been  ri^ht  for  the  men  to  leave  the 
ship  in  the  vessel  which  was  attempting  to  towha, 
they  could  not  h:ive  gone  on  board  ner  withoai 
great  danger  to  their  lives.  The  chief  officer  of 
the  Eleutheria  said  that  before  the  ship  broke  in 
two  on  the  rock,  he  called  Ellis  and  Holland  to 
come  aft,  but  thev  did  not  come,  or  perhaps  their 
lives  might  have  been  saved  The  pilot  said  that 
after  the  boat  went  and  the  gale  came  on,  nothing 
could  have  been  done  to  save  the  ship ;  that  when 
he  saw  land  alongside  he  sung  out,  "  Every  man 
look  out  for  himself  ;**  and  that  there  is  some  fiu*- 
ther  evidence  which  would  render  it  at  least  doab^ 
ful  whether  Holland  and  Ellis  did  not  come  aft 
This  is  a  short  review  of  the  facts,  which  I  have 
thought  it  necessary  to  state  previous  to  consider 
ing  the  arguments  which  have  been  addressed  as 
to  the  law  applicable  to  them.  On  behalf  of  the 
Oeorge  and  IticJuird^  the  following  positions  have 
been  maintained :  First,  that  the  deaths  of  HoUand 
and  Ellis  were  not  caused  by  the  collision  itaelt 
but  by  subsequent  events;  secandlj^,  that  at  aH 
events  there  was  negligence  on  tbeur  parts  which 
contributed  to  their  aeaths ;  thirdly,  tnat  the  per 
sonal  injuries  of  Browne,  Newton,  and  Higgina 
were  not  caused  by  the  collision,  bat  by  events 
subsequent  to  it ;  fourthly,  that  the  unborn  child  of 
the  widow  Noyes  is  not  entitled  to  claim  damages. 
Tlie  maxim  of  the  common  law.  Causa  proinma  rm 
rinnofa  g}>eciatur  was  invoked ;  and  a  great  many 
cases  were  cited  for  the  purpose  of  showi^ 
that  damages  cannot  be  recovered  by  a  plaintin 
unless  they  be  proximate,  and,  as  it  is  somecixDes 
said,  the  natural  consequences  and  resalts  of  the 
defendants  wrong,  and  flow  from  it  immediately 
and  according  to  the  common  course  of  events. 
Many  of  the  cases  cited  related  to  poUcdes  of  in- 
surance, and  the  decision  depended  on  the  con- 
struction of  the  instrument  as  to  whether  the 
injury  in  question  arose  from  the  excepted  perik 
Oases  of  tort,  however,  as  well  as  or  oontnot» 
were  among  those  which  the  industry  of  ooonseil 
laid  before  me.  I  have  endeavoured  to  examine 
them  carefully ;  I  may  observe  that  the  inoKnation 
of  the  courts  m  cases  of  tort  seems  to  be  to  make 
the  wrongdoer  liable  for  the  ii\jarious  consequenoea 
of  his  illegal  or  tortious  act,  although  very  re- 
mote. The  well-known  "sqnib'*  case,  8ckt  v* 
Sliepherd  (2  W.  BL  892-7),  strongly  confirms  this 
observation.  The  earlier  decisions  on  the  sulject 
seem  to  have  been  as  to  the  tedhnioal  form  of  the 
remedy,  and  the  distinction  between  the  actkma  of 
trespass  and  case,  immediate  ii^nry  firandUng  the 
former,  consequential,  the  latter  form  of  remedy* 
In  the  case  of  Bifms  v.  WaUon  (15  Ir.  Com. 
Law  Rep.  340),  m  which  an  action  imder 
Lord  Campbell's  Act  was  tried,  1862,  in  the  Irish 
Queen's  Bench,  Lefroy,-  L.J.,  says,  p.  339:  "The  law 
is  clear  that  every  party  is  liable,  not  only  fiir  the 
immediate  consequences  of  his  n^ligenosb  hat  also 
for  the  resulting  consequences  of  nia  acts,  whether 
those  acts  are  acts  of  violence,  or  of  neg^igeooa  in 
breach  of  a  duty  whidi  imposed  the  naoesBtf  of 
care  and  caution  upon  him.  Sixioe  the  odafantod 
case  of  8coU  v.  Shepherd  («ip.)  the  law  has  bass 
perfectly  settled,  with  the  OQncRurenoe  of  &ar 
most  eminent  judges,  who  at  that  time  praided  is 
the  English  Court  of  King's  Bench,  De  Onj.  CJn 
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»ne,  Gould,  and  Nares,  JJ In  the 

;  case,  it  is  admitted  that  the  deceased  lady 
tt  into  the  lock  of  the  canal,  owing  to  the 
tnoe  of  the  defendant.  But  it  is  asserted 
^hen  she  had  thus  heen  put  in  a  position 
sequence  of  which  (the  lock-keeper  havins 
the  water)  she  was  suffocated,  and 
ame  by  her  death,  the  defendant  is  not 
able,  because  the  water  was  let  into  the  lock 
irson  over  whom  he  had  no  control.  It  was 
t  negligence  of  the  defendant  that  was  the 
iate  occasion  of  her  death,  but  it  was  the 
snoe  of  the  defendant  that  put  her  into  a 
n  by  which  she  lost  her  life,  as  a  consequen- 
jury  resulting  from  that  negli^^ce;  and, 
^h  that  death  was  not  causea  immediately 
act  of  the  defendant,  nor  was  the  immediate 
(tantaneous  result  of  his  negligence,  vet  it 
e  consequential  result  of  tne  defenaaiit*s 
id  enables  her  representative  to  maintain 
(don."  In  the  case  of  The  Bailifs  of  Bomney 
y.  The  Trinity  Home  (5  L.  Rep.  Ex.  208), 

I  in  1870,  the  defendant's  vessel  being  driven 
>  sea-wall,  became  a  wreck,  and  one  of  the 
ms  for  the  court  was  whether  this  ii^'ury  to 

II  was  caused  by  the  negligence  of  the  defen- 
so  as  to  make  them  liable.  Kelly,  C.B., 
'  The  defendant's  vessel,  by  the  negligence 
captain  and  crew,  grounded  upon  a  shoal  or 
nk  within  three-quarters  of  a  mile  of  the 
the  plaintiff's,  the  immediate  effect  of  which 
lat  the  vessel  became  unmanageable,  and 
I  the  control  of  the  crew ;  and  as  at  the 
high  wind  was  blowing,  and  the  tide  flowing 
s  the  shore,  the  vessel  was  driven  and  ear- 
th great  violence  against  the  wall,  and  so 
1  the  injury  in  question.  The  rule  of  law 
)  negligence  to  render  the  defendants  liable 
le  the  eaiisa  cavsans,  or  the  proximate  cause 
ii\jury,  and  not  merely  a  causa  sine  qud  nati, 
k.  that  it  was  so  in  the  present  case.  The 
iate  effect  of  the  negligence  was  to  put  the 
into  such  a  condition  that  it  must  necessarily 
Bvitably  be  impelled  in  whatever  direction 
ad  and  tide  were  ^ving  at  the  moment,  to 
a,  and  this  was  directly  upon  and  towards 
untiff's  walL  The  case,  therefore,  appears 
to  be  the  same  as  if  the  ship  had  been  lying 
lor,  with  the  tide  flowing  rapidly  towards  a 
did  the  defendants  had,  by  some  negligence, 
1  the  chain  and  set  free  the  ship,  in  conse- 
)  of  which  it  had  at  once  and  immediately 
carried  by  tho  tide  with  great  force  and 
;e   fugainst    the    rock,  and   had   become  a 

Would  not  the  wreck  of  the  ship  have 
aused  by  the  negligence  which  broke  the 
^  I  think  that  it  would,  and  that  such  a 
ad  the  case  before  the  court  are  the  same ; 
le  negligence  of  the  crew,  the  servants  of  the 
ants,  was  thus  the  immediate  cause  of  the 
leing  driven  against  the  wall  of  the  plain- 
md  that  the  plamtiffs  are  therefore  entitled 
•ver."  The  judges  of  the  Supreme  Court  in 
Zork  have  permps  carried  the  law  on  this 
to  its  furthest  limit  in  their  judgment  in 
nhfMrgh  v.  Truax,  in  which  they  relied  on  the 
^eott  V.  Shepherd,  The  marginal  note  of  that 
oorrect,  and  is  as  follows :  **  One  who  does 
1^  or  mischievous  act,  which  is  likely  to 
injiuioiiB  to  others,  is  answerable  for  the 
iieiifles  which  may  du-ectlj  and  natorallj 
from  his  ooadaot,  iboag^  be  did  not  intend 


to  do  the  particular  injury  which  followed.  There- 
fore, when  the  defendant,  having  had  a  quarrel  with 
a  boy  in  the  street  in  a  city,  took  up  a  pick  axe, 
and  followed  him  into  the  plaintifl*'s  store,  whither 
he  fled,  and,  in  endeavouring  to  keep  out  of  de- 
fendant's reach,  the  boy  ran  against  and  knocked 
out  the  &ucet  from  a  cask  of  wine,  by  means  of 
which  a  quantity  of  the  wine  ran  out  and  was 
wasted :  held,  that  the  defendant  was  liable  to  the 
plaintiff  for  damages :"  (4  Denies  N.  Y.  Rep.  p.  464.) 
There  is,  perhaps,  some  difficulty  in  ranging  all 
the  cases  of  consequential  damages,  where  a  tort 
has  been  committed,  under  one  principle ;  but  the 
general  rule  to  be  deduced  is,  that  the  natural 
and  proximate  conseauences  of  the  tortious  act  are 
the  proper  subject  for  consideration.  I  do  not 
mean  to  depart  from  this  rule  in  my  judgment  on 
the  present  case.  I  conceive  that  1  am  acting  in 
accordance  with  it  when  I  pronounce,  as  I  do,  that 
the  deaths  of  the  men  Holumd  and  Ellis  were  the 
natural  and  proximate  consequence  of  the  collision. 
It  has  been  contended  that  the  men  whose  lives 
were  lost  were  guilty  of  a  negligence  which  con- 
tributed to  this  catastrophe,  and  therefore  that 
their  representatives  cannot  recover  damages  under 
Lord  Campbell's  Act.  It  was  not  denied  that  if 
facts  show  this  negligence,  the  law  is  as  has  been 
stated :  Tlwrofjood  v.  Bryant  (8  C.  B.  Rep.  118). 
The  question  is  one  of  fact— What  is  the  contribu- 
tary  negligence  alleged  P  First,  the  alleged  refusal 
of  these  men  to  ^o  aft  when  the  vessel  struck. 
Upon  this  first  pomt  there  is  a  direct  conflict  of 
evidence  as  to  the  facts,  and  I  am  not  disposed  to  dis- 
believe the  evidence  on  behalf  of  the  men.  Secondly, 
it  is  contended  that  they  ou^ht  to  have  left  the 
ship  before,  but  I  am  of  opimon  it  was  their  duty 
to  remain  by  the  ship  while  there  was  any  reason- 
able chance  of  preserving  her ;  and  if  the  circum- 
stances would  have  justified  them  in  leaving  her, 
that  thev  could  not  have  got  on  board  the  pilot 
boat  without  great  peril  of  their  lives.  The  wrong- 
doer had  no  right  to  place  them  in  a  position 
of  alternative  danger,  and  then  to  refuse  compen- 
sation because  they  did  not  adopt  that  alternative 
which  he  expects  would  have  been  the  means  of 
saving  their  lives.  It  is  not  a  case  where  there 
was  inconvenience  in  one  course  and  danger  in 
another,  but  danger  in  both  courses.  The  rule  of 
law  on  this  point  seems  to  me  clear.  The  distinc- 
tion between  **  inconvenience  "  and  "  danger,"  in 
its  bearing  upon  the  liability  of  the  defendant,  is 
well  stated  in  the  case  of  Adia/ms  v.  The  Lancashire 
and  Yorkshire  Bailway  Coinpojny  (L.  Rep.  4  C.  P. 
742 ;  38  L.  J.  277,  C.  P. ;  20  L.  T.  Rep.  N.  S.  850). 
M.  Smith,  J.  there  said :  "  I  quite  agnse  that  if  the 
negli^nce  of  a  railway  company  puts  a  passenger 
in  a  situation  of  alternative  danger,  that  is  to  sa^, 
if  he  will  be  in  danger  by  remaining  still,  and  m 
danger  if  he  attempts  to  escape,  then,  if  he 
attempts  to  escape,  any  injury  that  he  may  sus- 
tain in  so  doing  is  a  consequence  of  the  company's 
negligence;  but  if  he  is  only  suffering  some  in- 
convenience, and,  to  avoid  that,  he  voluntarily 
runs  into  danger,  and  ii\jury  ensues,  that  cannot 
be  said  to  be  the  result  of  the  company's  negli- 
gence." This  is  in  accordance  with  the  old  case 
of  J(me8  V.  Boyce  (1  Stark.  493),  in  which  an 
action  was  brought  against  a  coach  proprietor  for 
so  ne|^gently  conducting  the  coach  that  the 
plaintiff,  an  outside  pasBengor^  ^7a&  obU^god  \a 
mmp  off  the  ooaoYi,  m  oencA»Q|jQL«a<ob  tX.  ^\£l^ 
his  leg  waB  bTokea,  licncd  Ii^at^scrksq^  «m^\ 


54 


MARITIME  LAW  CASES. 


Adm.] 


The  Marco  Polo. 


[Adm. 


"  To  enable  the  plaintiff  to  sustain  the  action,  it  is 
not  necessaiy  that  he  should  have  been  thrown  off 
the  coach;  it  is  sufficient  if  he  was  placed,  by 
the  misconduct  of  the  defendant,  in  such  a  situ- 
ation as  obliged  him  to  adopt  the  alternative  of  a 
dangerous  leap,  or  to  remain  at  certain  peril; 
if  that  position  was  occasioned  by  the  default  of 
the  delendant,  the  action  may  be  supported." 
Applying  these  rules  of  law  to  the  case  of  these 
deceased  men,  I  am  of  opinion  that  there  was 
no  negligence  on  their  part  which  contributed 
to  their  deaths,  and  which  can  relieve  the  owners 
of  the  Charge  and  Richard  of  the  responsibility 
with  respect  to  it.  With  respect  to  the  claim 
for  personal  injury  of  the  men  Brown,  Higgins, 
and  Newton,  I  am  of  opinion  that  it  was  not 
remotely,  in  any  legal  sense  of  the  word,  but 
proximately  connected  with  the  collision.  The 
question  of  injury  is,  of  course,  to  be  ascertained 
at  the  reference— it  will  probably  not  be  great. 
I  now  approach  the  curious  and  novel  question 
of  the  nffht  of  the  unborn  child,  of  which  the 
widow  of  Philip  Noycfl  was  pregnant  at  the  time 
of  the  collision,  to  claim.  There  is  no  doubt 
that  the  law  in  many  cases  considers  and  protects 
the  status  of  the  unborn  child.  A  bill  may  be  filed 
in  equity  to  restrain  damage  bv  a  tenant  for  life 
where  the  infant,  if  bom,  would  be  in  remainder. 
So  Williams,  J.,  observes  on  the  subject  of  legacies 
to  children :  "  The  leading  principle  is,  that  where 
a  bequest  is  immediate  to  'children'  in  a  class,  chil- 
dren in  existence  at  the  death  of  the  testator,  and 
these  alone,  are  entitled ;  amount  which,  children 
en  ventre  sa  mere  are  to  be  considered : "  (Williams 
on  Executors,  6th  edit.,  p.  1015.)  It  has  been 
arffued  that  the  peculiar  langua«^  of  Lord  Camp- 
bell's Act  requires  the  actual  existence  of  a  claim- 
ant as  a  condition  precedent  to  a  right  of  action. 
I  am  not  of  this  opinion.  The  right  of  action  is 
certainly  given  only  on  behalf  of  pecuniary  loss  to 
the  survivor  or  executor,  but  is  not  the  unborn 
child  as  a  survivor  P  Although  it  has  been  said 
twenty-five  years  have  passed  since  Lord  Camp- 
beirs  Act,  and  this  particular  question  has  not 
arisen  for  discussion,  it  seems  to  have  been  con- 
sidered in  one  case  as  within  the  purview  of  this 
statute.  In  the  case  of  Blake  v.  Midland  RnUway 
Or/wpaiw  (18  Ad.  A  EU.  N.  S.  108),  Coleridge,  J., 
Haid :  "  The  title  of  this  Act  may  be  some  guide  to 
its  meaning,  and  it  is,  '  An  Act  for  compensating 
the  Families  of  Persons  killed,'  not  for  solacing 
their  wounded  feeling^s.  Reliance  was  placed  upon 
the  first  section,  which  states  in  what  cases  the 
newly  ^iven  action  may  be  maintained,  although 
death  JEias  ensued;  the  argument  being  that  tne 
iiarty  ii^'ured,  if  he  had  recovered,  would  have 
ueen  entitled  to  a  solatium,  and,  therefore,  so  shall 
his  representatives  on  his  death.  But  it  will  be  evi- 
dent that  this  Act  does  not  transfer  this  right  of 
action  to  his  representative,  but  gives  to  the  repre- 
sentative a  totally  new  right  of  action,  on  different 
principles.  Sect.  2  enacts,  '  that  in  every  such 
action  the  jury  maj  give  such  damages  as  they 
may  think  proportioned  to  the  ii\jury  resulting 
from  such  aeath  to  the  parties  respectively  for 
whom  and  for  whose  benefit  such  action  shall  be 
brought.'  The  measure  of  damage  is  not  the  loss 
or  suffering  of  the  deceased,  but  tne  iiipury  result- 
ing from  his  death  to  his  &mily.  This  language 
secmB  more  appropriate  to  a  loss  of  which  some 
estimate  may  bo  made  than  to  an  indefinite  sum, 
mdapeadent  of  all  pecamany  estimate,  to  gooihe 


the  feelings ;  and  the  division  of  the  amount 
strongly  leads  to  the  same  conclusion.  '  And  the 
amount  so  recovered  shall  be  divided  amongst  the 
before  mentioned  parties  in  snch  shares  as  tne  jniy 
by  their  verdict  shall  find  and  direct.'  By  whsk 
rules  ought  the  jury  to  be  guided  in  this  appor- 
tionment P  Are  they  to  inquire  into  the  degree 
of  mental  anguish  which  each  member  of  the  family 
has  suffer^  from  the  bereavement  P  Then  not 
only  the  child  without  filial  piety,  but  a  Imiatie 
child,  or  a  child  of  very  tender  years,  and  a  post- 
humous child  on  the  death  of  the  father,  may  nave 
something  for  pecuniary  loss,  but  cannot  come  in 
pari  pa«8n  with  the  other  children,  and  most  be 
cut  off  from  the  soiatimn.  It  seems  to  us  that  il 
the  Legislature  had  intended  to  go  the  extreme 
length  of  giving,  not  only  compensation  for  pecu- 
niary loss,  but  a  sohiiinm  to  aU  the  reliibiong 
enumerated  in  sect.  5,  a  father  and  mother,  a  ffrand* 
&thor  and  grandmother,  a  stepfather  and  step- 
mother, a  son  and  daughter,  a  grandson  and  gitma- 
daughter,  a  stepson  and  stepdaughter,  lai^^uee 
more  clear  and  appropriate  for  this  purpose  woali 
have  bi^n  employed.  I  am  of  opinion  that  the 
proctor  for  the  unborn  child  has  a  riffht  to  claim 
m  this  suit ;  though  until  the  child  is  oom  a  refe- 
rence on  this  subject  cannot  of  course  be  made. 

Judfmenifor  the  defendanit. 

Solicitor  for  the  plaintiff,  Thomas  Cooper. 

Solicitors  for  the  defendants,  claimants  in  respect 
of  loss  of  life  and  personal  ii\juries,  darkson,  bon, 
and  Oreentoell, 

Solicitors  for  the  other  defendants,  Boihery 
and  Co. 


Weditesday,  June  21, 1871. 

The  Marco  Polo. 

Neccasaries — M(i9t4.*r8  dishiirsetneiUs — Mortgageet. 
Certain  necessaries  having  been  euMplied  to  a  ship 
in  a  foreign  port,  they  were  paid  for  hy  the  usvm 
agents  ai    thai   port,  the  master  endorsing  tiiA 
accounts  to  the  agents,  when  sent  to  him,  wOh  a 
request  to  them  to  pay,  and  signing  them.    The 
Tnaster  was  ar^rrdited  to  the  agents  oy  his  ownen, 
ami  the  fonner  were  to  draw  biUs  Ofh  tJis  owners 
for  the  amounts  advanced.     No    money  passed 
through    tlt^i    imisti'rs    hands.      Wlien   the  ship 
arrivrd  in  England  the  mortgagees  took  possession 
of  her  and  the  freight : 
Held,  th^U  as  th**  master  became  personally  liable  for 
the  aniounts  so  paid,  he  had  a  riglU  to  proceed  in 
rem  aAjaimtt  tlie  ship. 
This  was  a  suit  instituted  on  behalf  of  Thomas 
Davics  against  the  ship  Marco  Polo,  and  the  mort- 
gagees c3   the  said  ship  intervening,  to  recover 
wages  and  disbursements  due  to  him  as  master  of 
the  said  ship.    The  Marco  Polo  arrived  at  CaUao 
in  Chili  on  toe  11th  June  1870,  under  diarter  to 
proceed  to  Guanape  Island  and  there  load  a  cargo 
of  guano  for  England.    The  ship  was  very  old  and 
leaky,  and  the  pumps  had  to  be  kept  constantly 

S»ing.  The  Marco  Polo  proceeded  to  Guanape 
land,  and  arrived  there  with  a  g[reat  part  of  her 
metal  knocked  off  by  her  rolling  m  the  seas.  At 
this  time  she  was  making  water  very  Bist,  and  if 
the  master  had  been  forced  to  put  back  to  Callao 
to  get  his  clearances,  he  would  have  been  fbrced  to 
put  her  into  a  dr^  dock  for  repairs.  The  shippen 
of  the  guano  being  connected  with  the  Gorernr 
ment  of  Chili,  will  not  allow  a  ship  to  pot  to 
sea  with  g;Q»no  unless  she  is  per£eQtigr  sofHrbiibj* 


Maritime  law  gasbs. 


Adm.] 


The  Uarco  Polo. 


[Adm. 


le  cost  rf  dry-docking  would  have  been  at 
M>t  5000?.  In  order  to  f^t  bin  cleurauccH  at 
oanape  the  murt«r  wcut  in  a  Btcamer  to  Ciillau, 
id  bought  a  wiitdmil]  pump  at  the  coHt  of 
801.,  which  he  took  back  to  Guiuuipe.  nhic)]  la 

0  miles  irom  Collao.  To  iWHiBt  in  gpttinfr  up  his 
aonnga,  the  master  employed  abRhteT  belonging 

the  Govemmeiit  authorities,  ^is  lighter  wim 
nk  in  the  coarse  of  the  tUErht  by  a  gale,  forcing 
T  Across  the  ship's  bows.  The  manter  waa  com- 
lied  to  pay  For  the  lighter,  bs  the  autlioritics 
fosed  to  clear  his  ship  unless  he  did  ho.  On  the 
lyage  home  the  pump  was  never  stopped,  and  it 
>nld  have  been  impossiblo  to  liave  reached  Eiig- 
id  without  it.  The  crew  rctiiBcd  to  go  to  take 
e  TCMsel  to  sea,  and  the  master  was  forced  to 
iploy  men  to  get  her  out  of  Guanajie.  There 
)re  other  smaller  disbursements. 
After  the  master  received  his  orders  to  proceed 

Calloo,  hia  ownerB,  MesHrs.  Bainea,  Taylor,  and 
>.,  on  March  15,  1870  wrote  to  him:  "  Brycc, 
r«c«,  and  Co.  will  do  the  needful  in  regard  to  the 
■faursemimtA  of  yonr  ship."  The  master  had 
lOwn  Biyce,  Grace,  and  Co.  for  many  years,  and 
id  uBualhr  been  accredited  to  them  by  his  owners, 
ul  they  had  adronced  money.  When  at  Cnllao, 
irchBHmg  the  windmill  pump,  the  master  went 

Biyce,  Grace,  and  Co.  to  arrange  the  mode  of 
kyraent  of  the  liabilities  he  might  incur  for  the 
lip.  As  the  ressel  was  each  a  long  distance  off, 
id  the  master  did  not  know  vrhot  be  wan  to 
ceivo,  it  waa  arranged  that  theaccounts  sliuuld 
>  sent  into  Bryoe,  Grace,  and  Co.,  Touched  by-the 
aster,  and  that  they  should  pay  them.  They  did 
)t  give  the  master  any  money.  When  the  aC' 
lunts  were  sent  into  the  master  he  addrcsncd 
icm  to  Bryce,  Grace,  and  Co.,  with  a  requout 
dorsed  on  them  to  pay  them,  and  he  signed 
em  with  his  name.  UeMrs.  Btyce,  Grace,  and 
5.  were  to  draw  on  Messrs.  Bainea,  Taylor,  and 
J-,  fiir  the  amoonts  so  paid  to  the  ship. 
When  the  rfiip  arrived  in  England  m  Jan.  1871 
«  owners,  Messrs.  Bainea,  Taylor,  and  Co.,  were 
mkrupt,  and  the  detendanta,  the  mortgageca, 
ok  possession  of  her  and  received  the  fricght. 
a  the  24th  Jan.  the  master  took  bis  accounts  to 
e  defendante'  brokers,  hut  they  would  not  accept 
■em  nor  pay  them.  Mr.  Bryce,  oi  the  Callao  firm, 
w  the  master  in  London  about  this  tine,  and 
Id  him  that  the  account  had  not  been  paid,  and 
.at  he,  the  master,  had  better  see  about  it.  The 
aintiff  inatitntod  this  suit  in  this  court  in  the 
me  month,  and  on  the  23rd  Feb.  Westall  and 
oberta,  the  aolidtors  for  Messrs.  Bryce,  Grace, 
id  Co.,  wrote  to  the  plaintiffs  solicitors,  saying 
iit  if  the  plaintiff  would  procec<l  with  the  case 

the  Coort  of  Admiralty  and  recover  the  lunoant 
le,  thev  would  not  molest  him  on  his  solicitor's 
)dert«King  to  pay  orer  the  remits. 
The  defendants  jxud  into  oourt  the  sum  of 
"01.  lUs.  7(i,  aa  snffident  to  oover  the  plaintiiTs 
■ges  M»d  disbnnements,  but  refttsed  to  pay  the 
(m«T  diabnned  at  Callao.  The  plaintiff  s  claim 
noantcd  to  leOOL 

Aitf,  Q.C.  ind  Cohm  for  the  plaintiff.— These 
petuce  were  neoeoury,  and  the  master  made 
maelf  psnonally  liable. 

.JfpbMd  for  the  defendants.— Bryce,  Grace,  and 
1.  were  the  Menta  for  the  owners,  and  advanced 

1  the  ownorii  cndit,  and  not  on  the  master's. 
he  letter  ot  Brytie,  &»o^  mad  Co.'a  soL'citors 
lOwa  ttmttb^voBgidandtbeowBenreapoaaible,  ! 


and  only  looked  to  tlie  master  to  recover  against 
the  ship,  OS  the  ownoi-a  were  insolvent.  [Sir  R. 
Pii[LL]uiiHE.~  You  must  be  prepared  to  maintain 
that  the  muster  in  not  liable  tor  any  «uit  or  action 
in  respect  of  this  c^laim.  I  shall  follow  T'heFi'mm/ii 
(L.  Rep.  2  Ad,  &  Ec.  6!) ;  17  L.  T.  B«p.  N.  S.  6I!1.)] 
In  that  case  the  mun  liabilities  of  the  master  were 
bills  that  he  had  drawn.  Here  he  only  testified 
that  the  accounts  were  correct.  The  letter  of 
March  1-^th  from  the  owners  to  the  master  shows 
that  Bryce,  Grace,  and  Co.  were  the  owners'  general 
agents,  and  that  the  master  did  not  make  himself 
but  his  owners  liable  for  what  was  paid :  {Py'iKuB'-u 
V.  F.:rmf,  Ji  L.  J,  172,  Ex. ;  13  L.  T.  Rep.  N.  S. 
208.)  It  is  a  claim  for  neccssariea  brauRht  by  BTyco, 
Grace,  wid  Co.,  who  have  no  lien  on  Uie  ship,  and 
cuiinot  proceed  on  thft  general  mercantile  account, 
and  have,  therefore,  ;)ut  the  master  up  to  sue. 
This  is  a  fair  inference  from  the  letter  written  by 
Bryce,  Grace,  and  Oo.'s  solicitors.  In  TheFerronia 
the  master's  liability  was  clear,  but  hero  he  cannot 
be  held    liuble,  oa    he  never    pledged    his    own 

lliift,  Q.C.,  in  reply.  -  These  expenaea  were 
incurred  in  bringing  the  ship  home  and  they 
enabled  the  mortgagees  to  realise  the  value  of 
the  ship  and  to  obtain  the  freight.  It  cannot 
bo  said  that  they  are  to  take  iJao  benefit,  and 
not  bear  the  expense  ;  {Britluvi  v.  Whiltuore, 
31  L.  J.  467,  Ch.  i  4  L.  T.  Rep.  N.  S.  622.) 
The  letter  of  the  15th  March  merely  directe 
the  mastor  to  whom  to  apply  for  money,  and  is 
the  ordinary  course,  and  does  not  exclude  the 
master's  liabilities,  llie  letter  of  Bryce,  Grace, 
and  Co.'s  solicitors  showx  that  the  money  n-as 
advanced  to  the  master,  and  that  they  hold  him 
liable. 

Sir  R.  PHiLUXORB.^This  is  a  suit  instituted  by 
the  master  of  the  Mareo  I'nlo  against  that  ship  and 
the  mortgagees  intervening  to  recover  his  wages  and 
certain  disbursemente  made  on  behalf  of  the  said 
ship.  The  owners  of  the  ship  are  bankrupte,  and 
she  is  in  the  posaesBion  of  the  mortgageoe.  I  am 
clearly  of  opinion  that  the  disbursements  were 
properly  made,  and  were  such  without  which  the 
vesael  could  not  have  arrived  in  England.  On  the 
arrival  of  the  vessel  in  England,  the  owners  being 
bankrupt,  the  raor^agecs  took  posseesion  of  her, 
and  received  the  freignt  payable  in  respect  of  the 
cargo  she  bad  brought  from  South  America.  Tlie 
only  question,  therefore,  is  whether  the  circum- 
stances of  the  case  showed  the  liability  of  the 
master  for  the  diaburaements  mode  by  the  ogente 
at  Callao.  In  the  FerronUt  (L.  Bep.  2  Adm.  £  Ec. 
65;  17  L.  T.  Rep.  N.  8.  619),  I  held  that  tl>e 
master  was  entitled  to  a  lien  on  the  ship  fur  dia- 
bursoroente  when  properly  made.  There  has  l>een 
nothing  proved  before  me  in  this  case  to  show  that 
the  master  is  not  personally  liable  for  the  pay- 
mente  made  for  these  goods.  The  mortgagees  only 
stend  in  the  some  position  as  the  ownera,  and  it 
cannot  be  said  that  they  are  entitled  to  take  the 
benefit  of  the  expenses  which  enabled  them  to 
obtain  poaaesaion  of  the  ship  and  earn  the  freight, 
and  at  the  same  time  repudiate  the  payment  of 
those  expensee.  I  must  novo  given  this  decision 
if  the  ship  hod  still  been  in  the  poascsaion  of  the 
ownera.  I  ovorrulo  the  tender,  and  fT0\u3wuw  iw 
the  pnyer  of  tbe  petition  ^tii  coiAa. 
SolidtOTB  for  thie  plBuiti^Qa,  Thoma«  m&  HtAWma. 
Solicitora  for  the  deEinidBiite,  Flux  wA  Co. 
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Smitu  and  othebs  v.  Brown  and  otiiebs. 


[QB. 


COXTBT  OF  QUEEN'S  BENCH. 

Reported  by  T.  W.  Sauhobbs  and  J.  Suobtt,  Eaan., 

Barristera-at-Law. 


May  2  and  30,  ajid  Jrdy  6,   1871. 
dxrru  AND  OTUEBs  V.  Brown  and  others. 

Damage — Loss  of  life  and  persotud  iujiiry — Prold- 
hition  to  Adnuralty  Court — 24  Vld.  c,  10  {The 
Admiralty  Court  Act  1861),  s.  7 — Jurisdiction  of 
Admiralty  Court  to  entertain  suit  under  Lord 
CamphdVs  Act  (9  JJ- 10  Vict.  c.  03). 

Tlve  24  7w/.  c.  10,  s.  7,  enacie  that  "  TJie  High 
Court  of  Admiralty  shidl  have  jurisdiction  over 
a/i\>y  claim  for  damage  done  by  any  ship.** 

Held  {upon  demurrer  to  a  d*.'claral.ion  in  2^i'ohibition)t 
per  Cockburn,  C.  J.  and  Hannen,  J.  {Bla<:kburnf 
J.f  diibitante),  tluit  fJie  icord  **  damage  "  does  not 
include  loss  of  life  and  personal  injury,  a}id  thai 
therefoi'e  the  above  section  confers  no  jurisdiction 
upon  the  lliyh  Court  of  Admiralty,  to  enUn'tain  a 
»uit  wider  Lard  CamphelVs  Act  (9  ^  10  Vict.  c.  93) 
for  damages  re»tdtino  from  negligence  in  the 
nuDiagement  of  a  vessel  which  lias  caused  personal 
injury  and  death,  (a) 

Declaration. 

Thomas  Enstaoe  Smith,  Oeorge  Lnokley,  and  James 
SoaUiem,  complain  of  Jane  Brown,  Mary  Ann  Hodgson, 
and  (fourteen  others  named),  the  plaintiffs  in  a  certain  suit 
in  the  High  Court  of  Admiralty  of  England  hereinafter 
montionod,  which  said  last-mentioned  persons  are  here- 
inafter called  the  said  plaintiffs  in  the  said  suit ;  for  that 
the  said  Thomas  Eustace  Smith,  Goorg^  Luoklev,  and  James 
SouUiem,  were,  at  and  before  the  time  of  the  collision 
hereinafter  mentioned,  tiie  owners  of  a  certain  steam 
▼osael  called  the  Bla4:k  Swan,  and  the  said  steam  vessel, 
on  the  6th.  Jan.  then  last  past,  came  into  collision  on  the 
high  seas  with  a  certain  other  screw  steam  vessel  called 
the  8t.  Bede,  and  by  reason  of  the  said  collision  the  8t. 
Beds  sank  and  her  master  and  several  of  her  crew  were 
drowned.  And  the  said  plaintiffs  in  the  said  suit,  who 
are  respectively  the  wives,  parents,  and  children  of  the 
said  master  of  the  8t.  Bede  and  of  those  of  the  crew  of  the 
8t.  Bede  who  were  drowned  as  aforesaid  in  the  said  coU 
lision,  and  afterwards,  to  wit,  on  the  8th  March  then  last 
past,  by  their  solicitors  acting  for  them  in  that  behalf, 
instituted  in  the  Hi^h  Court  of  Admiraltv  of  England  a 
suit  against  the  said  steam  vessel  Black  itjioan,  nerein- 
after  called  the  said  suit  to  recover  damages  for  the 
injury  resulting  to  the  said  plaintiffs  in  the  said 
suit  respectively,  from  the  death  of  the  said  master, 
and  the  death  of  those  of  the  crew  of  the  8t.  Bede 
who  were  drowned  as  aforesaid,  and  the  mrcKxpe  to 
institute  the  said  suit,  which  was  duly  filed  in  the  registry 
of  the  said  High  Court  of  Admiralty  [proBcipc  set  out]  ; 
and  upon  the  institution  of  said  suit  the  said  T.  £. 
Smith,  G.  Luckloy,  and  J.  Southern  were,  in  order  to  pre- 
vent the  arrest  of  their  steam  vessel  Black  8wan,  com- 
pelled to  enter  an  appearance  in  the  said  suit,  and  were 
compelled  to  give  ImuI  in  the  said  suit  for  tne  sum  of 
50001.,  and  thev  entered  an  appearance  and  gave  bail  accor- 
dingly:  and  afterwards,  to  wit  on  the  23rd  April  now  last 
past,  the  said  plaintiffs  in  the  said  suit  filed  tneir  petition 
in  the  said  suit,  which  said  petition  is  as  follows : — 
*'  In  the  High  Court  of  Admiralty  of  England. 
"  No.  5288.  The  Back  Swcut. 

"  Hillver  and  Fenwick,  solicitors  for  the  plaintiff,  in  a 
cause  of  danu«e  instituted  on  behalf  of  Jane  Brown, 
the  widow  of  William  Brown,  deceased,  late  master  of  the 
steamer  8t.  Bede,  at  8,  Gkurden-streetp  North  Shields,  in 
the  county  of  Northumberland,  William  Brown,  James 
liddell  Brown,  John  Gray  Brown,  and  Anne  Harriett 

(a)  It  does  not  appear  from  the  jud^ents  of  the  judges 
in  this  case  that,  supposing  the  Admiralty  Court  to  have 
jurisdiction  in  cases  of  loss  of  life  and  personal  injury  as 
above,  on  which  point  there  are  confiicting  decisions, 
iJuU  there  ia  anjrtmng  in  Lord  Campbell's  Act  itself  to 

prermit    the   ooutt  from  ezeroising   sudh JuTiad>o\a!Q9i. 

me  also  the  George  and  Bichardt  24  L.  T.  B«p.  ^.  S. 

Vv  anUp.  SO.)— Ed. 


Liddell  Brown,  children  of  the  deceased,  and  othen  ike 
relatives  of  the  chief  officer  and  crew  of  the  said  stesaer 
8t.  Bede,  against  the  Black  8wan  steamship,  her  tadde, 
apparel,  and  furniture,  and  against  Thomaa  Eortm 
Smith,  George  Luddey,  and  James  Soathem,  theowun 
of  the  said  BUuk  8wan  steamship,  the  defendants  in  tlu 
cause,  sav  as  follows  : — First,  at  abont  5  a.m^  on  the  7th 
Jan.  1870,  the  screw  steam  vessel  8t.  Bede,  of  581  torn 
register  or  thereabouts,  manned  by  a  orew  of  ninBtofli 
himds  all  told,  whilst  on  a  voyage  from  Shields  to  HiieIbs,B 
Spain,  withacargo  of  pigironand  coke,  was  off  Flamboraogk 
Head  on  the  coast  <n  Yorkshire ;  seoondl  v.  the  wind  at 
such  a  time  was  about  south  south  west,  blowiag  hslf  t 

Sle ;  the  weather  was  dark  and  the  tide  was  itood,  sod 
ere  was  a  very  heavy  sea ;  the  8t,  Bede  was  tti 
abont  south  by  east  half  east,  prooeedinff  under  i 
alone  at  the  rate  of  about  three  Knots  an  hon^  wiL.  ... 
proper  regulation  masthead  and  side  lights  du^  eiU- 
bitocl  and  burning  briffhtly :  thirdly,  at  ench  tima  tiM 
masthead  and  green  ughte  of  a  steam  vessel,  wUek 
proved  to  bo  the  above-named  veseel.  Black  Swtie,  wm 
seen  at  IJie  distance  of  two  or  three  miles  or  thveabosii 
from,  and  bearing  abont  two  points  and  a  half  on  thi 
port  bow  of  the  8t,  Bede ;  the  helm  of  the  SL  Beds  wm 
ported  a  little;  the  Black  Swan,  with  her  RIMD  fifU 
open,  crossed  on  the  starboard  bow  of  the  St.Bede  we 
she  was  seen  to  be  porting  her  helm,  and  she  skK^ 
afterwards  ran  against  and  with  her  stem  ttreek  tiM 
SL  Bede  abaft  the  fore  rigging,  and  oat  her  nearij  in  t*o^ 
and  caused  her  to  foundw  almost  immediately,  sad  ha 
master  and  all  her  crew,  with  the  exception  of  one  eee 
named  James  Dunning,  were  drowned ;  the  Mid  Jimi 
Dunning,  after  beinff  in  the  water  for  about  an  kov  or 
upwsjrds,  was  picked  up  by  a  smack  and  aaved  ;  fomthbi 
shortly  before  the  said  coUision  the  helm  o€  the  8L  Beat 
was  starboarded  by  mistake  of  the  man  at  the  wheal,  M 
immediately  afterwards,  and  just  before  the  said  oolhBOB, 
her  helm  was  ported;  fifthlv,  the  Biaek  Smm  mde 
default  in  not  keeping  out  of  the  way  of  the  fit.  Mf 
as  she  ought  to   have  done ;    sixthly,  the  Beek  8wm 

S>rted  her  helm  at  an  improper  time ;  aeventhlT,  tfat 
lack  8wan,  which  was  under  both  steam  and  m, 
and  was  proceeding  at  a  rapid  speedL  did  not  eon^ 
with  the  provisions  of  art.  16  of  the  regolatioDs  nr 
preventing  collisions  at  sea;  eighthly,  the  said  eoIK- 
sion,  and  the  loss  of  the  lives  of  the  maister  and  othats  « 
the  crew  of  the  8t.  Bede,  were  oooasioiied  by  all  or  aosN 
or  any  one  of  tiie  matters  set  forth  in  artiolea  5, 6^  aid  7 
of  this  petition;  ninthly,  the  said  ooUinon  was  notiaau 
way  occasioned  by  any  negligent  or  improper  ee,ng^ 
tion  on  the  part  of  the  8t.  Bede ;  tenthly,  the  plaioBB 
respectivelv  are  the  wives,  parents,  and  ehildran  of  tis 
master  and  those  dt  the  orew  oi  the  St.  Beds,  who  wm 
drowned  as  aforesaid,  as  defined  by  the  statnta  9  4  10 
Vict.  c.  03.  There  ia  not  anv  exeontor  or  admjniatwto 
of  the  said  master  or  of  any  of  the  said  orew.  Andtheaid 
HiUyer  and  Fenwick  pray  the  right  honourable  the  jid|i 
to  pronounce  for  the  damage  prooeeded  for,  and  to  ooa- 
domn  the  defendants  and  their  bail  ther^  and  in  eo^ 
and  to  refer  it  to  the  renatrar,  assisted  bT  marohaatii 
to  ascertain  the  amount  m  such  damage,  and  that  f ozthv 
and  otherwise  right  and  justice  mmj  be  adminiatared  lo 
the  plaintiffs  in  the  premises.  And  toi^ether  with  tis 
said  petition,  particulars  were  filed  [partioolara  hen  Ml 
out  of  tiie  persons  for  whom  and  on  whose  behalf  tha^ 
was  instituted,  and  of  the  nature  of  the  olaimJ  Am 
shorUy  after  the  filing  of  the  said  petitiim  ana  paifr 


\ 


cuUtrs^  the  said  tTE.  Smith,  George  LndO^^ttd 
James  Southern,  hv  their  ooonsel,  pnured  the  m^ 
Honourable  Sir  Robert  Joaeph  Hiimmore,  ^m^ 
Doctor  of  Civil  Lawa,  Lieutenant  Judge  and  Rn*- 
dent  of  the  aaid  High  Court  of  Admiralty,  to  iqMi 
the  said  petition,  oecause  the  oondsanoe  of  tha 
same  appertained  not  to  the  aaid  Wiffi,  Court  of  Adst 
ralty  of  England.  Tet  the  said  lieatenant  Jndgi^  «■ 
president  of  the  said  court  not  weighing  the  lawaoi  ti* 
reahnof  England,  to  the  great  oootempt  of  oar  Itfdftk 

Queen,  and  to  the  manifest  ugmy  of  the  aaid  T.  K 
Smith,  G.  Luckley,  and  J.  Qoawn^niomd  to  nOM*^ 
said  petition,  and  ordered  the  said  T.  E.  Smith,  O.  UA- 
1^,  and  J.  Southern  to  anawer  to  tiie  same.  Aadv 
said  T.  E.  Smith,  G.  LqoU^,  and  J.  Sontban  tn^ 
say  that  the  aaid  plaintiff  a  in  the  ssid  anife  w«s  ao^'J 
was  axa  ox  ona  <(A.  \ksRa.  oa  board  the  atfd  ataaa  vaav 
Bt.  Beds  tX>  >Sba  ^m^  c(L  ^9Ba  «A&  «SBakm«  and  that  *i 
Mod  ^baa!tiA%  Vn.  ^3ba  «A&  va&YaJl'wk^wBR^vi^vi 
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Svrni  AKD  OTHBM  o.  Bbowv  axd  othbbs. 


jm,  any  ihua  or  iutorert  in  Uis  nid  iteam  Teuel  Bl. 
.  or  ia  mta  goodm  or  oluHela  Uden  dd  bowd  tfaemf 
Iraging  Uimito,  mad  OuA  the  uid  plaiutiffa  in  the 
nit  h>Ta  not  nor  bu  UI7  one  of  them  initained  any 
damafe,  n  iiuntr,  br  nBwxt  al  maj  act,  negleot,  or 
lit  ot  the  said  T.  E.  Smith,  Q.  LnoUsT,  and  J. 
■am,  «r  any  oi  eiUiFT  ot  tbem.  or  an;  of  the  Benanta 
m,  or  any  or  either  ot  them  other  than  the  injon' 
tiH  to  tbe  wd  plunlif'- '   "^       "      "  '*    ' 

the  dMth  «l  t£a  said 


Sect.  £ 


»  any  of  the  proTiuona  ol 


:t  Bhall  from  ti 


lh^!!^T.'l 


ol  Bladi  Swan,  for  the  pari-oae  of  determiniDK 
it  of  the  liBbilitj  inonrred  by  the  ovaer  or 
""        "  "'  »*e\  Btark  8'toh  in  respect  of 

,  or  laf»  ot  or  diuoags  to  ships' 
difltribatioa  of  aach  amoaat, 
I,  a.  Laakle;,  and  J.  Sootbecn 
■    the  law  uf  thii  ■  ■      " 


■H  that  aooording  to  tl 
i  dw  oogmiaaoe  01  the 


lis  kingdom  of 

_Ji  'Court  rf  Admiralty,  and  that  the    said 

CoDit  of  Admiralty  hath  sot  power  -  r  aathority  to 

tain  the  prayer  of  the  said  pUinciffs  in  the  uid 
or  to  raier  it  to  the  reicistrar  of  the  said  court, 

iad  bj;  nuouhanta,  to  aooartaia  the  amoant  of  the 

he  re(i«tm  ot  the  laid  ooort,  assisted  by  mor- 
o,  power  to  aaoartain  the  amount  of  snob  danuge, 
1m  Mid  plaintUfa  in  the  said  lait  hare  not  Deawtd 
oaoente  the  aaid  rait  in  Uie  said  High  Court  of 
lalty,  and  (till  do  proaeoate  the  same  there,  to  the 

oppraiMion  of  the  wid  T.  E.  Smith,  Q.  Luokley, 
r.  Soathem.  Wherefore  the  sud  T.  B.  Smith,  0. 
bij,  and  J.  Soatbam  hnmbly  imploring  the  assist- 
■od  mnnifioeaot  ot  tbii  oonrt,  pia^  remedy  by  writ 
r  laid  I«dy  Um  Qosen  of  prohibition  to  the  said 
«nut,  jndge,  and  preaident  of  the  uid  High  Conrt 
ImiiaJ^  in  form  of  law  to  be  direoted  to  prohibit 
hat  he  mn  not  tnrther  bold  plea  before  him  in  any 
(oaotiing  Um  piemiaaa  afonaaid." 
imtuTer,  that  the  declaration  was  bod  in  sub- 
^   whcreforo   the  defendanta  prayed  that  the 

writ  of  prohibition  to  the  said  Lioutenaut, 
^  and  neaident  of  the  High  Court  of  Ad- 
Uy  of  England  might  not  issue  as  in  the  said 
inition  is  prayed. 

grotind  of  demnrrer  was  that  the  facta  stated 
le  declaradon  did   nut  show  that   the   High 
't  of  Admiralty  might  not  have  cognizance  of 
aid  suit  of  the  defendants  therein, 
inder  in  demurrer. 
fclO  Yict.  c.  93,  enacts: 

■twhrraaoereitha  death  of  arnreon  shall  be  oanied 
'         >r  defanlt,  and 


S^U 


ilitled  the  par^  injured  to  Dudnlidn 

!■  ■!■■■■■     ■•>    mmmnm^tt    4-k*>*n#       4-kM. 


■agea  m  laapaot  thereof,  than,  and  in  every 
the  perwm  oho  wonld  hare  been  liable  if 
\  bad  not  ensiud  ahall  be  liable  to  an  action  for 
■M,  Dotwithitanding  the  death  of  the  person  injored, 
Ithongh  the  death  iballbaTt  been  oanaed  under  auah 
Datanoea  aa  amoant  in  law  to  felony. 
Ot.2: 
it  e*eiy  snob  aotjon  shall  be  for  the  benefit  of  the 


n  tiie  name  of  the  mMontor  or  adniiniatratoc  of  the 
a  diweid ;  and  in  evary  moh  action  tiia  jory  may 
Mch  damaiaa  aa  they  nwtbink  propottioiwd  to  the 
f  laaiilliin  fimn  aiioh  death  to  the  partiea  respeo 
'Coawbonaitd  for  whoae  beneOt  aiuh  action  aball 
Do^ :  and  Iba  aaannt  lo  noorsred,  attar  dednot- 
w  ooata  not  leuoiaiad  fiom  the  defendant,  shall  be 
id  aMiiiial  tlia  befon-mantiaMd  partiea,  in  enoh 
■  a^Bwjny  br  th^  Terdiot  almU  bd  and  direoi. 
Viot.  ts.  10  (The  AdminOty  Conrt  Act  1861), 


tefAdmi 


UtTMban 


bmra  Jnriediotion 


Sect.  35 : 

The  jnriadiotion  oonferred  by  thia  Act  on  the  Hi^ 
Conrt  of  Admiralty  may  be  eieroiBed  either  by  prooeed- 
inga  tB  rem  or  by  proceedings  in  perionam. 

Bittf,  Q.C.  (with  him  C'i«rA«oii).— First,  there 
are  circumstnnces  under  which  the  Court  of  Ad- 
miralty has  to  do  what  it  now  aBBumas  to  do,  viz., 
assess  damuges.  By  sect.  514  of  the  Merchant 
Shipping  Act  18.54  (17  A  18  Vict.  c.  104),  the 
liability  of  the  shipowner  in  cases  of  collision,  and 
perhaps  other  cases,  was  limited  to  the  value  of 
the  ship  and  freight  earned.  That  section  was, 
however,  repealed  by  the  Amendment  Act  1862, 
and  a  pivvisian  (sect,  M)  substituted,  limiting  the 
liability  to  an  asBiuned  value  of  the  ship  and 
freight  of  81.  a  ton,  where  there  is  damage  to 
ships  and  goods  without  loss   of  life,  and  to  15!. 

Cer  ton  where  both  kinds  of  injury  happen.  And 
y  sect.  514  the  High  Court  of  Chancery  is  em- 
ixiirered  to  entertiun  proceedings  at  the  suit  of 
any  owner  for  the  purpose  of  determimng  the 
aniount  of  the  liability  where  several  claims  are 
made  or  apprehended.  Then  sect.  13  of  the 
Admiralty  Court  Act  1861  (2i  Vict,  c.  10),  enacta 
that  "  whenever  any  ship  or  vessel,  or  the  proceeds 
thereof,  uie  under  arre.it  of  the  High  Court  of 
Admiralty,  the  :<aid  court  shall  have  the  same 
powers  as  are  conferred  upon  the  High  Court  of 
Chancery  in  England  by  the  ninth  part  of 
the  Merchant  Shipping  Act  1854."  In  Hia 
V.  A.M*  (1  K.  4  J.  26:J),  Wood,  V.C,  re- 
fused to  eiitert<kin  a  suit  of  tliis  kind  unless  the 
SlaintifT  admitted  liability.  But  in  Tlie  Aiaalia 
ih.T.  Rep.  N.  8.  805 ;  1  Moo.  P.  C,  N.  S.,  471), 
it  was  held  that  it  is  not  necessary  that  owners  of  a 
vessel  andcatgciprefcrriiig  their  claim  in  the  Court 
of  Admiralty  to  limited  liability  should  acknow- 
ledge in  the  first  instance  that  their  vessel  was  to 
blame.  [CucKBumt,  C.  J. — Here  there  are  a  dozen 
claiinnata  ;  each  person's  loss  may  vary,  yet  each 
person's  pecuniarv  loss  must  be  aacertamed.  Then 
the  value  of  the  snip  being  settled,  the  amount  to 
which  each  individual  is  entitled  pro  rida  on  the 
value  of  the  shin  must  also  be  fixed.  Moreover, 
the  age  of  the  deceased  fieruous,  their  position  in 
life,  and  all  the  various  matters  of  inquiry  in  an 
action  under  liord  Campbell's  Act  have  to  be 
ascertained.  But  what  machinery  has  the  Admi- 
lalty  Court  by  which  it  can  do  all  this  F]  No 
doubt  it  is  peculiarly  the  function  of  a  jury  lo 
make  such  an  investigation,  unless  Jurisdiction  is 
eipreaaly  given  to  the  Court  of  Admiralty  by  the 
Legislature.  That  jurisdiction  has  been  ao  given. 
The  Court  of  Admiralty  has  similar  functions  to 
perform  in  other  cases.  The  first  proceeding  is  to 
stay  all  actions.  [CocKBURX,  C.  J, — Suppose  twelve 
actions  brought  nere,  could  the  defendant  go  to 
the  Admiralty  and  ask  that  the  plaintifis  mignt  all 
be  ci^oined  not  to  go  on  P]  Sect.  13  of  the  Admi- 
ralty Court  AJct  1861  provides  that  whenever  any 
ship  or  vessel,  or  thejiroceeda  theieof,  ore  nnder 
arrest  of  the  High  Court  of  Admiralty,  the  said 
court  shall  have  t£e  same  powera  as  are  conferred 
upon  the  Hi^  Court  of  Chancery  in  England  bf 
the  9th  pKTt  of  tiw  Ufirc^tBct.  ^u.'v^m%  b  ' 
1854.  [CocM^W,  C.3.— Tltat  ia-»<VBM."4»' 
is  ureeted,  but,  Auoxoa  1i>A^  *£ber«'w&'u»« 
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could  these  widows  be  enjoined  from  proceeding  P] 
Not  in  the  Court  of  Admiralty,  but  by  the  Court 
of  Chancery  they  would  be.      Matters  of  this  kind, 
whore  there  is  limited  liability,  cannot  be  deter- 
mined without  some  such  powers  as  the  Admiralty 
Court  possesses.     If  these  numerous  widows  had 
come  into  the  Court  of  Queen's  Bench  how  could 
their  claims  be  adjusted?     [Cockburn,   C.  J. — 
Judgment  would  go  for  the  amount  recovered.] 
Then  the  first  judgment  obtained  might  exhaust 
the  value  of  the  ship  and  leave  the  subsequent 
ones  unsatisfied.     [Blackburn,  J. — I  should  have 
thought  that  the  right  course  would  have  been 
to    stay    the    actions    proceeding    to    execution, 
but  allow  the  plaintiffs  to  go  on  until  then.]    We 
rely  on  sect.  7  of  the  Admiralty  Court  Act  1861, 
which  gives  the  HighCourtof  Admiralty  jurisdiction 
over  any  claim  for  any  damage  done  b;^  any  ship ; 
and  on  sect.  35,  which  enacts  that  the  jurisdiction 
conferred  may  be  exercised  either  by  proceedings 
in  rem  or  in  pi^reoHatti.     Questions  have  arisen  as 
to  whether  the  Court  of  Admiralty  can  entertain  a 
suit  of  damage  by  a  seaman  for  ii\juries  he  has 
sustained.    There  are  two  cases  uix)n  that  suljject, 
first,  The  Sylph  (17  L.  T.  Rep.  N.  S.  51*» ;    L.  Rep. 
2  Adm.  24).    There  a  diver  who  while  engaged  m 
divine  in  the  Mersey,  was  caught  by  the  ])addle 
wheel  of  a  steamer,  instituted  a  cause  of  damage 
against    the    ship.      Held,    that    the    court    liad 
jurisdiction  to  entertain  the  suit.      Sir  R.  Philli- 
more    in    that   case    was    of    opinion    that    the 
court  had  originally  jurisdiction,  and  also  juris- 
diction    given    to    it    by    the    rei-ent     statutes. 
The  judgment  of  Stonr,  J.,  in  the  groat  case  of 
De  Lovio  v.  Beit  (2  Gall.  398),  ascribes  to  the 
Admiralty  Court  a  wide  jurisdiction,  for  which  we 
do  not  attempt  to  contend;  but  we  confine  the 
argument  to  the  jurisdiction  given  by  statute. 
In  Tlie  Betu  (20  L.  T.  Rep.  N.  S.  088 ;  L.  Rep.  2 
P.  C.  447)  it  was  held  that  the  Court  of  Admiralty 
has  jurisdiction,  under  24  Vict.  c.  10,  s.  7,  in  a 
cause  of   damage  instituted  against   a  ship   for 
personal  imuries.     Lord  Romilly,  delivering  the 
jud^^ent  of  the  Privy  Council  on  >>LPP2^  from  the 
decision  of  Sir  R.  Phillimore,  says,  *'The  words  of 
the   7th  section  of  the  Admiralty  Couiii  Juris- 
diction Act  which  had  been  referred  to,  clearly 
include  every  possible  kind  of  damage.     Personal 
injuries  are  undoubtedly  within  the  words,  *  dam- 
age done  by  any  ship.     The  case  of  the  Sylph, 
which  has  been  referred  to,  and  in  which  it  was  so 
held,   has  not  been  appealed  from.     There  was 
every  reason  for  the  Legislature  enacting  that 
whicn   the  judgment  of  tlie  court  below  holds 
to  have  been  enacted."     In  many  cases  the  vessel 
causing  the  damage  is  a  foreign  one,  and  unless 
the  person    injured  could  sue  in  the    Court  of 
Admiralty,  he  would  be  witliout  any  remedy  at 
all,  and  it  was  to  provide  for  many  such  cases, 
that  this  Act  of  Parliament  was   ])assed.    Then 
how  can  it  be  said  that  the  Admiralty   Court 
would  be  better  able  to  assess  damages  in  cases  of 
personal  iinury  than  in  those  where  tiiere  has  been 
loss  of  life  r     Both  kinds  are  ])eculiarly  cases  for  a 
jury.     Yet,  unless  the  BHa  was  wrongly  decided, 
a  power  and  jurisdiction  to  assess  damages  in 
cases  of  personal  injury  has  been  conferred  on  the 
Court    of   Admiralty  oy  the    Legislature.      The 
Giddfaxe  (19  L.  T.  Rep.   N.  S.  74fi;   L.  Rep.  2 
Ad.  825)  was  a  cause  of  damage  on  behalf  of  the 
adajinistntrix  of  a  seaman  who,  at  the  time  o!  Viia 
dea^  was  one  of  the  crew  of  a  vessel  wbicb  ^aa 


sunk  by  a  collision  with  the  Criildfaxe,  occasioDed, 
as  the  plaintiff  alleged,  by  the  mismanagement 
of  the  GuldfojK ;  and  Sir  Robert  Phillimore  hdd, 
although  not  without  doubt,  that  the  court  had 
jurisdiction,  under  Lord  Campl)eir8  Act  aud  the 
Admiralty  Court  Act  1861,  s.  7,  to  entertain  the 
suit.  The  Guldftuff  was  a  foreign  ve88el,(a)  and 
therefore  the  plaintiff  would  have  had  no  remedT 
against  her  except  in  Admiralty.  If  it  is  said 
roHtni,  that  the  word  **  declaration  "  in  sect  4 
of  Lord  Cumpbeirs  Act,  shows  that  the  action 
is  to  be  brought  only  in  a  court  where  plead- 
ings commencing  with  a  declaration  are  nwd, 
an  obvious  answer  suggests  itself,  viz.,  that  the 
Act  certainly  applies  to  the  County  Court,  where 
declarations  are  unknown.  When  this  rule  was 
moved  the  Lord  Chief  Justice  asked  what  wonld 
happen  if  the  Court  of  Admiralty  found  both 
vessels  to  be  in  fault  P  Since  then  a  case  has  arisen 
in  which  the  court  has  held  both  vessels  to  be  to 
blame.  The  question  thereby  becomes  rather 
complicated.  [Cockburn,  C.  J.  —  Whence  doea 
the  Court  of  Admiralty  derive  its  power  of  referring 
matters  to  the  registrar?]  There  is  no  express 
power,  but  it  is  the  established  practice  in  all 
cases  where  the  assessment  of  damages  become» 
necessary. 

Manitttyt  Q.C.  (with  him  Gainttford  ^itttv).— It 
is  conceded  that  up  to  the  imssiiig  of  the  24  Vict 
c.  10,  the  Admiralty  Court  luid  not  jurisdiction  to 
entertain   a    suit    under    Lord    Campbell's  Act 
The  question  turns,  therefore,  on    the  meaning 
of  sect.  7  of  the  first-mentioned  statute.    That 
section  had  no  such  wide  effect  as  the  other  nde 
would  give  to  it.     Lord  Campbell's  Act  save  a 
new  cause  of  Motion  and  a  new  remedy.     It  begins 
thus  :  "  Whereas  no  cause  of  action  is  now  main- 
tainable against  a  {lerson  who,  by  his  wrongful  act, 
neglect,  or  defauh,  may  have  caused  the  Guoath  of 
another  person,  and  it  is  oftentimes  right  aod 
expedient  that  the  wrongdoer  in  such  case  should 
)>e  answerable  in  damages  for  the  injuries  so  caused 
by  him.  .  .**    Then  the  right  of  action  is  given, 
and  sect.  2  declares  for  whose  benefit  the  action 
shall  be  and  by  whom  to  be  brought.      Sect.  4  {h) 
points  to  a  particular  remedy — viz.,  an  action  in  a 
court  of  common  law.    The  jury  were  to  divide 
the  damages  amongst  the  parties  entitled  to  them 
in  shares-— a  provision  which  gave  rise  to  sect.  2  (c) 
of  27  &  28  Vict.  c.  95.    Sect.  7  of  the  Adminlty 
Court  Act  1861  never  was  intended  to  give  that 
court  jurisdiction  in  this  peculiar  case,  for  it  doea 
not  provide  any  mode  of  ascertaining  damageB. 
The  damages  could  not,  of  ix)urse,  be  assessed  by  ft 
jury.    [Blackbl'kn,  J. — Sect  35  gives  a  power  to 
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(a)  This  fact  does  not  appear  from  the  xeports. 

\h)  Sect.  4  enacts  "l^t  in  every  sa<ui  aotioa  the 
plaintiif  on  the  record  shall  be  required,  together  with 
the  delaration,  to  deliver  to  the  defendant,  or  his  attoroej, 
a  full  partioolar  of  the  person  or  persona  for  whom  or  on 
whose  behalf  such  action  shall  be  brooght,  and  of  thi 
nature  of  the  claim  in  respect  of  which  dajnagee  shall  ht 
sought  to  be  recovered." 

(c)  Sect.  2,  after  reciting  sect  2  of  9  &  10  Viet  c.  93, 
enacts  "  That  it  shall  be  sniBcient  if  the  defendant  it 
advised  to  pay  money  into  oonrt  that  he  p»  it  as  a  oob* 
pensation  m  one  anm  to  all  persons  entitled  under  the 
said  Act  for  his  wroni^  aot,  neglect,  or  deftuilt,  withoel 
specifying  the  shares  into  whiohlt  is  to  be  divided  by  the 
jury ;  and  if  the  said  snm  be  not  aoospted,  aad  an  iesaeii 
taken  bjr  the  plaintiff  as  to  its  snlBcJUmgy,  and  the  iny 

«atL^bed  \o  \]ba  "vvcdic^  uvaa^9baib\»mar 
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id  in  personam^  as  Mr.  Butt  pointed  out.] 
bat  is  an  additional  reason  for  holding  that 
art  has  not  jurisdiction  act  an  alternative  pro- 
g  in  rem  is  also  c^iven,  fastening  upon  the 
maritime  lien.  Therefore  the  jurisdiction  is 
ed  to  cases  where  there  is  a  maritime  lien, 
ing  to  the  general  rule,  to  which  there  is 
ne  exception — viz..  when  there  is  misconduct 
iiaster  towards  their  crew  or  passengers. 
rae  lien  is  the  foundation  of  the  jurisdiction 
t  Admiralty  Courts.  Their  iurisdiction  has 
I  been  restricted  to  cases  where  they  had  a 
to  afford  relief  which  the  common  law  could 
ve.  In  1840  an  Admiralty  Act  jpasscd,  which 
considerable  difficulty.  It  is  the  3  &  4  Vict. 
Sect.  6  recites  that  the  juri  sdiction  of  the 
I!ourt  of  Admiralty  maybe  advuntaffoouslyex- 
L  Up  to  that  time  the  co  rt  had  no  juris- 
1  within  the  body  of  a  county,  and  the  object 
statute  was  to  g^ve  that  jurisdiction.  More- 
k  power  was  also  conferred  of  dealing  with 
Ages;  and  by  sect.  6  of  entertaining  qucs- 
as  to  damagen  received  by  any  vessel. 
BUBS,  0.  J. — By  the  ship  itself,  not  by  the 
i.<  on  board.]  Yes;  by  the  ship.  Tlie 
chments  of  the  Admiralty  Court  on  the 
of  common  law,  clearly  are  shown  by  13 
c.  5,  and  15  Bic.  2,  c.  3,  which  statutes  de- 
bat  the  admirals  and  their  deputies  shall  not 
urisdiction  within  the  bodies  of  counties, 
y  giving  rise  to  sect.  6  of  3  &  4  Vict.  c.  (55.  In 
Iboa  (3  L.  T.  Rep.  N.  8.  3:« ;  Lush.  141»),  the 
itinguished  judge  of  the  Admiralty  Court,  Dr. 
\ftton,  says:  "It  was  very  properly  ad- 
,  by  counsel  in  argument,  "  tnat  previous 
passing  of  3  &  4  Vict.  c.  65,  the  Court  of 
aityhad  no  jurisdiction  within  the  body  of  a 
'.  This  appears  from  several  cases,  one  of 
is  the  Eliza  Jane  (3  Hagg.  335),  and  indeed 
.tate  was  passed  for  the  express  purpose  of 
j^g  that  and  other  inconvenient  defects. 
Dgnage  of  that  statute,  however,  though  in 
respects  very  general  as  to  damage,  gives 
irt  jurisdiction  only  in  cases  of  damage  re- 
by  any  ship  or  sea-soing  vessel.*'  Then  the 
'  1861  (24  Vict.  c.  10)  was  passed,  and  the 
aee  upon  sect.  7  was  The  Midvina  (6  L.  T. 
r.  8.  361) ;  Lush.  4»3).  An  action  brought 
irgiB  affainst  a  steamer  for  a  collision  on  the 
e  within  the  body  of  a  county,  and  Dr. 
igton  there  held  that  the  court  had  jurisdic- 
y  sect.  7,  sajring,  "Difficulties  have  con- 
y  oocorred  from  the  words  of  the  statute  of 
.  but  I  am  of  opinion  that  now  aU  such  are 
removed  by  tnese  most  expressive  words  : 
[igh  Court  of  Admiralty  shall  have  jurisdic- 
rer  any  claim  for  any  damage  done  bv  any 
'  But  it  never  was  supposed  uiat  sect.  7  gave 
Imiralty  Court  jurisdiction  to  proceed  in  rem 
8  under  Lord  Campbell's  Act.  [Hannen,  J. — 
1  suggest  that  damage  done  by  a  ship  means 
ip  to  a  ship?]  We  do.  [Blac'Kbubn,J. — If  by 
gfligenoe  of  the  crew,  the  ship  were  driven 
^  a  man  and  killed  him,  or  against  the  ship 
ch  he  mi^ht  be,  with  the  same  result,  it 
be  impossible  to  say  that  was  not  dunage 
y  a  ship.]  The  right  of  action  in  question 
iknown  to  the  common  law.  It  was  ex- 
'  given  by  Lord  Campbell's  Act.  It  is  not 
bihat  juriadiotion  would  have  been  ffiven  to 
dminltj  Oonri  in  rwpeot  of  it,  ouierwise 
1  flzpraps  terms.    flbereaBODwhyUmtcoart 


has  jurisdiction  not  possessed  bv  the  common 
law  is  founded  on  maritime  lien.  [Blackbukn,  J. — 
Suppose  a  man  were  injured  at  sea,  but  not  killed, 
would  not  the  Admiralty  have  jurisdiction,  and  is 
it  not  goin^  a  very  little  way  further  to  give  an 
action  to  his  executor  if  he  is  killed  P]  There  is 
no  instance  of  any  proceeding  of  such  kind. 
[Blackruun,  J. — I  think  the  maritime  lion  arises 
from  the  jurisdiction,  and  not  the  jurisdiction  from 
the  maritime  lion,  as  you  say.]  The  liability  of 
the  shipowner  is  limited  to  lo/.  per  ton  by  statu- 
tory enactment.  Assume  that  in  the  present 
case,  the  vessel  is  not  worth  Ibl.  a  ton,  judg- 
ment obtained  in  the  Court  of  Admiralty  would 
be  no  bar  to  an  action  under  Lord  Camp- 
bell's Act;  and  suppose  lOZ.  per  ton  had  been 
recovered,  the  plaintiffs  might  afterwards  sue 
in  this  court  and  recover  an  additional  5/-.  per 
ton.  [Blackki'kn,  J. — It  must  be  remembered 
that  the  proceedings  may  by  the  recent  Act  be  in 
perttfmani  as  well  as  in  rcniJ]  In  IVie  Rob*:rl  Pmo 
(0  L.  T.  Rep.  N.  S.  237 ;  Br.  &  Lush.  99),  it  was 
held  that  tne  Court  of  Admiralty  has  not  juris- 
diction under  3  4  4  Vict.  c.  65,  s.  6 ;  or  24  Vict, 
c.  10,  s.  7,  or  otherwise,  to  entertain  a  claim  against 
a  steam  tug  for  damage  occasioned  to  the  vessel 
towed  by  negligence  in  towing,  if  the  damage 
arises  not  by  collision,  but  by  the  vessel  taking 
the  ground.  Dr.  PhilHmore  there  said,  that  the 
wora  "  damage  *'  used  in  sect.  6,  "  must  be  takeu 
according  to  the  well  understood  meaning  of  the 

J)hrase  in  the  Admiralty  Court,  namely,  damage 
lone  by  collision."  Now,  the  present  is  not  a  case 
of  damage  done  by  collision,  in  the  ordinary  mean- 
ing of  the  word,  as  used  in  the  Admiralty  Court, 
for  there  is  no  maritime  lien,  and  there  is 
no  jurisdiction  in  tliat  court  over  collision  cases, 
unless  there  be  a  maritime  lien.  TJte  Ida  (I  L.  T. 
Rep.  N.  S.  41 7 ;  Lush.  6),  affotxLs  a  good  illustra- 
tion of  what  tlie  Admiralty  Court  deems  a  case  of 
collision,  over  which  it  has  jurisdiction.  There 
the  master  of  a  Danish  schooner  lyin^  alongside  a 
quay  at  a  |X)rt  in  the  Danube,  wilfully  cut  an 
English  barque  adrift,  in  order  to  get  his  own 
vessel  out,  whereby  the  bariiue  swung  to  the 
stream  and  capsized  a  barque  which  contained 
part  of  her  cargo  belonging  to  Turkish  owners ; 
and  it  was  held  that  the  Turkish  owners  of  the 
cargo  destroyed,  could  not  sue  the  schooner  in 
the  Court  of  Admiralty.  Dr.  Lushington  said: 
"The  court,  it  must  iJe  remembered,  has  never 
exercised  a  general  jurisdiction  over  damage,  but 
over  causes  of  collision  only ;  and  this  is  no  col- 
lision in  the  pro|)er  sense  of  the  term.  •  •  •  I  have 
gone  further  than  any  of  my  predecessors  in  en- 
mrging  the  jurisdiction  of  the  court,  because  the 
commercial  and  maritime  world  has  undergone 
such  great  changes;  but  I  must  not  extend  my 
juriscGction  beyond  what  circumstances  render 
necessary."  This  subject  is  ycty  fully  considered  in 
IhwiHay  V.  AUetjre  (7  Curtis,  401 ;  12  Wheaton  611), 
where,  in  the  midst  of  a  long  and  learned  judg- 
ment, Johnson,  J.  says  .  .  .  .  "  the  progress  of 
the  common  law  courts  was  rapid  in  wresting 
from  the  Admiralty  every  species  of  contraot, 
leaving  them  none  to  act  upon,  on  which  they 
would  themselves  render  complete  justice  aocord- 
ing  to  the  established  rights  of  the  parties.  They 
are  charged  with  absurdity  and  inoonsistenoy* 
but  I  pronounce  the  charge  utterly  ^undless; 
for  one  princi|>le  runft  \ibr^ci^  «^^»3ien  dM^\csQ]k« 
that  of  suljecong  to  tJbft  \am  Vxj  vol  «s«ci       "" 
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in  which  that  form  of  trial  could  be  applied  with- 
out injury  to  the  parties'  rights."  [He  i  eferred  to 
numerous  i)a.s8age8  in  his  judgment.]  [Cock- 
burn,  C.J. — Why  should  not  the  Admindty  Court 
have  jurisdiction  when  parties  choose  to  resort 
to  it,  limiting  their  remedy  to  whatever  might 
be  the  value  m  the  ship  PJ  Because  the  defendant 
is  as  much  entitled  to  a  tnal  by  jury  as  the  plaintiff. 
[CocKBURN,  C.  J. — Looking  at  it  from  a  legisla- 
tive rather  than  from  a  judicial  point  of  view, 
the  absence  of  a  jury  would  probably  be  an 
advantage  to  the  aefendant,  as  juries  are 
apt  to  lean  towards  the  injured  party.]  More- 
over, another  consideration  in  the  matter  is 
that  the  Admiralty  Court  divide  the  damage  where 
both  vessels  are  in  fault,  and  there  are  cross  suits. 
[Blackburn,  J. — But  the  drowned  men  may  not 
themselves  have  been  to  blame  for  the  collision.] 
Next,  as  to  sect.  514  of  the  Merchant  Shipping 
Act  1854 :  The  effect  of  that  section  is  that  if  a 
shipowner  chose  to  come  in  and  admit  liability, 
the  Court  of  Chancery  might  determine  the 
amount,  and  Hill  v.  Amhi^i  {Hup.)  has  decided  that 
there  must  be  an  admission  of  liability.  Sect.  13 
of  the  Admiralty  Court  Act  1861,  confers  the  same 
powers  on  the  Court  of  Admiralty  only  when  the 
ship  is  "under  arrest."  Now  arrest  only  takes 
place  when  there  can  be  proceedings  in  n'in.  The 
Common  Law  Procedure  Act  1860  hjw  by  sect.  35 
given  to  this  court  also  the  jurisdiction  of  the 
Court  of  Chancery  under  the  Merchant  Shipping 
Act  1854.  The  27  &  28  Vict.  c.  U4,  amending 
Lord  Campbeirs  Act,  assumes  that  the  {jarties  are 
oidy  al)le  to  proceed  in  the  common  law  courts, 
even  where  there  is  an  admission  of  liability,  for  it 
enacts  that  a  defendant  may  {my  money  into  court 
**  without  specifying  the  shares  into  which  it  is  to 
be  divided  by  the  jury."  The  GuUfajtr  (miu)  was  a 
case  adjudicated  x\\xm  by  the  learned  judge  whose 
decision  is  now  impugned.  In  The,  Bvia  tlie  Privy 
Council  decided  that  a  suit  for  personal  iiyury 
could  be  maintained  in  the  Admiralty  Court. 
That  case  is  adverse  to  the  defendants,  but  it  may 
be  distinguished  from  the  ])rcHent  one,  for  the 
persons  bodily  hurt  there  were  alive,  and  had  of 
course  a  right  of  action  at  common  law.  lliero- 
fore  the  judgment  amounts  only  to  this,  viz.,  that 
in  cases  where  there  was  a  remedy  at  common  law 
the  Court  of  Admiralty  now  has  jurisdiction  given 
by  the  Act  of  1861. 

Utt//,  Q.C.  in  reply. — Similar  powers  given  to 
Common  Law  Courts  by  sect  35  of  the  Proce- 
dure Act  1860,  would  not  abrogate  those  of  the 
Court  of  Admiralty.  The  latter  court  lias  now 
iurisdiction  hi  iwrsonnm  in  various  other  cases. 
No  argument  has  been  adduced  against  the  point 
as  to  the  peculiar  jurisdiction  of  the  Admiralty 
Court  over  foreigii  ships.  It  is  clear  that  court 
has  power  which  is  daily  exercised  in  cases  where 
no  maritime  lien  exists.  The  liohert  Vow  (»np.)  is 
wrong ;  and  it  was  on  contract.  The  case  of  the  Idn 
(«M2>.)  was  reargued  l)efore  Sir  R.  Phillimore,  who 
decided  in  accordance  with  the  previous  judgment 
of  his  predecessor.  The  case  was  first  decided 
before  the  passing  of  the  Act  in  question.  [Black- 
burn, J. — And  there  are  two  concurring  opinions, 
one  delivered  before,  the  other  afterwards,  thereby 
conclusively  showing  it  was  not  a  hasty,  but  a 
deliberate  judgment.]  In  the  TJhla,  rcpOTted  in  a 
note  to  the  Sylph  (»ti/».).  Dr.  Lushington  says  that 
Beet.  7  of  the  Admiralty  Court  Act  1861,  meaxva 
"every  case  of  damage  done  by  any  B\up*,  t\iexc 


is  no  limitation,  no  restriction  expressed."  That 
the  jurisdiction  is  beneficially  exercised  is  eridmi 
from  the  fact  of  plaintiffs  resorting  to  the  Admiralty 
Court  for  redress  under  Jjord  Campbell's  Act 
Nice  questions  would  arise  in  the  common  law 
courts  as  to  contributory  negligence — viz.,  whether 
the  family  of  a  seaman  might  not  be  disentitled  to 
recover  because  his  officers  or  comrades  in  whose 
watch  a  collision  occurred  may  have  been  guilty  of 
negligence,  although  the  sailor  himself  may  hiTe 
met  his  death  while  he  was  below,  and  have  been 
himself  free  from  blame :  (Thoroiighgood  v.  Brpk, 
8  C.  B.  115.)  That  case  is,  however,  much  doulited. 
[Haankn,  J.  referred  to  CafiUu  v.  HilU  (8C.R 
12:^]  If  ThoroMjhgood  v.  Brttan  be  good  law  it 
might  be  an  answer.  It  must  be  remembered  that 
in  the  Admiralty  Court  there  is  no  injurious  damage 
without  misfeasance.  Collisions  fnx|nently  happen 
in  fogs,  when  no  blame  is  attributable  to  atoer 
vessels,  and  then  both  suits  are  dismissed.    If  thii 

Itrohibition  were  to  issue,  seamen  and  passengen 
billed  by  foreign  ships  would  have  no  remedy. 

Cur,  adv.  mtt. 
July  6. — The  Court  delivered  the  following  jndg^ 
ments,  the  first  being  that  of  the  Lord  Chief  Josti^ 
and  Hannen,  J.,  prepared  by  Cockbum,  C  J.— Thii 
was  a  demurrer  to  a  declaratiou  in  profaitHtkm 
upon  an  application  made  to  this  court  to  Drohibit 
a  suit  in  the  Court  of  Admiralty,  institutea  by  the 
defendants,  as  widows  or  surviving  relatires  of 
certain  persons  who  were  drowned  by  the  smking 
of  a  vessel  called  the  St,  little,  wnich  was  mn 
down  in  a  collision  with  the  vessel  of  the  present 
])laintiffs,  called  the  Black  Swan,  ocoasiooed, 
as  was  alleged,  liy  the  negligence  of  the  ^jBOicn 
having  charge  of  the  latter  vessel.  The  plaintiflb 
and  defendants  in  the  suit  in  the  Court  of  Admi- 
ralty  excepted  to  the  jurisdiction  of  that  coart  to 
entertain  the  suit,  but  that  plea  was  overruled, 
whereupon  they  a])plied  to  this  court  for  a  profai' 
bition,  and  the  question  which  presents  itself  ftf 
our  decision  on  the  present  record  is  whether  the 
Court  of  Admiralty  has  jurisdiction  to  entertain 
such  a  suit  or  not.  fhe  question  is  one  of  0Qn8ide^ 
able  difficulty,  but  my  brother  Hannen  and  Iaie,OD 
the  whole,  of  opinion  that  the  Court  of  Adminlty 
does  not  ])ossess  the  jurisdiction  contended  ftr* 
The  (piestion  turns  entirely  on  the  effect  of  the 
7th  section  of  the  24  Vict,  c  10.  Whatever  mf 
have  been  the  pretension  of  the  Court  of  Admint^ 
in  auciont  times  to  jurisdiction  on  the  matter  i 
{wrsonal  ii\juries  arising  on  the  high  seas  tf 
explained  by  Story,  J.  in  the  case  dDe  Lom^* 
Boit  («Mj).),  and  referred  to  by  Sir  B.  VhS&r 
more  in  the  case  of  Tfie  Sylph  («»>.)»  m  ^^ff*^ 
personal  injuries  caused  by  oolliaum  it  is  ad- 
mitted that  no  such  jurisdiction,  independently 
of  recent  statutes,  existed  in  modem  times,  10) 
it  is  too  plain  to  admit  of  doubt  that  the  i^ 
of  action,  created  for  the  first  time  by  the  9  A  Id 
Vict.  c.  73,  and  the  27  A  28  Vict,  a  95»  was  Vf 
these  Acts  confined  to  actiona  brouffht  in  tlw  oonrtf 
of  common  law.  It  is  not  ooiiten£d  that  juiedr- 
tion  was  conferred  by  these  Acts  on  the  Court  of 
Admiralty;  the  jurisaiction,  if  it  exiat  at  aQ,  ntf^ 
have  been  created  by  the  recent  l^slation  for  tte 
extension  of  the  Acuniralty  jurisdiction.  The  7^ 
section  of  the  24  Vict.  c.  10,  on  which  the  proMDlk 
question  deixsnds,  is  in  these  few  words : "  Tm  W^ 
Court  of  Admiralty  shall  have  jurisdiction  ovtf 
any  claim  for  damage  done  by  any  ahipt**— Utf  tem 
a\np  >a»ii%«  Vj  >t)cu^  VsLXnrQRcAatioii  oiMse  2»  to  te 
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kken  to  include  "  any  description  of  vessel  used  in 
ivigation  not  propelled  by  oars."  The  question 
,  whether  personal  ii^ury,  occasioned  by  the 
illision  of  two  Tessels,  comes  under  the  term 
damage  **  as  used  in  this  section.  Now  the  words 
lod  are  undoubtedly  very  extensive,  but  it  is  to 
i  observed  that  neither  lu  common  ])arlancc,  nor 
I  legal  phraseology,  is  the  word  "  damage  "  used 
t  applicable  to  injuries  done  to  the  perrtou,  but 
>lely  as  applicable  to  mischief  done  to  proi)erty ; 
ill  less  is  this  term  applicable  to  loss  of  life  or 
I  jury  resulting  therefrom  to  a  widow  or  surnv- 
\g  relative.  We  speak,  indeed,  of  damage  as 
>mpen8ation  for  injury  done  to  the  ])erson,  but 
&e  term  "  damage '  is  not  employed  interchange- 
dly  with  the  term  injury  witn  reference  to  mis- 
liel  wrongfully  occasioned  to  the  person,  and  that 
lis  distinction  is  not  a  matter  of  mere  verbal 
ritidsm,  but  it  is  of  a  substantial  character, 
ad  necessary  to  be  attended  to,  is  apparent 
om  the  fact  that  the  Legislature  in  two  recent  Acts 
I  pari  miUeri&t  both  having  reference  to  the  lia- 
ility  of  shipowners  in  respect  of  injury  or  damage, 
amelj,  the  Merchant  Shipoing  Act  1854  (17  <&  18 
'ict.  c.  104,  part  ix.),  and  tne  Merchant  Shipping 
jct  Amendment  Act  1862  (25  &  26  Vict.  c.  63), 
as,  in  a  series  of  sections,  carefully  observed  this 
istinctive  phraseology,  speaking  in  distinct  terms 
I  Uie  same  section  of  loss  of  life  and  personal 
gnry  on  the  (me  hand,  and  loss  or  damage  done 
>  ship's  gpoods  or  other  property  on  the  other.  In 
lese  Acts  the  term  "  damage  is  nowhere  used 
B  applicable  to  injuries  done  to  the  person — ^it  is 
ppued  only  to  property  and  inanimate  things. 
re  see  no  reason  to  suppose  that  the  Legislature, 
1  using  the  term  in  the  enactment  we  are  con- 
idenng  had  lost  sight  of  the  distinction  uniformly 
beerved  in  the  preceding  statutes.  No  doubt  if 
here  were  anything  in  the  other  provisions  of  the 
LCt  which  showed  that  the  term  "  damage  "  had 
een  here  employed  in  a  more  oomprenensive 
snae,  we  ought  not  to  restrict  the  operation  of  the 
oactment  by  too  nice  a  regard  to  the  language 
aed.  But  we  not  only  find  nothing  in  the  other 
troyisions  of  the  statute  which  can  have  this 
ffect ;  but  it  seems  to  us,  when  we  consider  what 
ronld  be  tJie  consequences  of  bringing  suits  insti- 
ated  under  Lord  Campbell's  Act  within  the 
irisdlction  of  the  Admiralty,  impossible  to  sup- 
oae  that  the  Legislature  can  nave  intended, 
nder  a  general  enactment  like  the  present, 
m  it  were  by  a  sidewind,  to  effect  so  mate- 
ial  a  change  in  the  rights  and  relative  posi- 
ion  of  the  parties  concerned  in  such  an  action. 
%e  purpose  and  effect  of  the  9  &  10  Vict.  c.  93,  was 
o  ^ve  to  the  parties  who  acquired  a  right  of 
ction  under  it  a  right  of  full  compensation  to  be 
eoovered  by  the  procedure  of  the  ordinary  law  of 
be  land.  But  the  consequence  of  a  transfer  of 
he  jnrisdiction  of  the  courts  of  common  law  to  the 
/oort  of  Admiralty  would  be  not  only  to  deprive 
he  parties  of  the  common  law  procedure  and 
Dode  of  trial,  but,  what  is  of  still  greater  import- 
noe,  materially  to  alter  their  substantive  rights 
ad  relative  position  inasmuch  as  the  Court  of 
Ldmiralty  in  dealing  wii^  claims  for  damage — as, 
oar  instance,  in  holding  that  where  both  vessels 
rare  in  the  wrong  the  loss  is  to  be  decided  between 
hem— acts  upon  principles  onknown  to  the  oom- 
aon  law,  ana  which*  though  they  may  be  very 
voper  in  the  oMe  of  damage  done  by  one  vessel  to 
aoiher  are  altogether  inapplicable  to  the  caee  of 


personal  injury  or  the  right  to  compensation  given 
by  Lord  Campbeirs  Act.  We  cannot  think  that 
the  Legislature  would  have  introduced  so  impor- 
tant a  change  without  an  enactment  referring  in 
express  terms  to  the  case  of  loss  of  life  or  personal 
injury  as  was  done  in  the  Mercliant  Shipping  Acts 
already  referred  to.  It  is  true  that  in  tncse  Acts 
the  Legislature  has  interfered  with  and  abridged 
the  rights  of  parties  having  a  right  of  action 
under  Lord  Campbell's  Act  by  limiting  the  liability 
of  the  shipowner  in  case  of  collision  to  the  value 
of  the  ship  and  freight  and  enabling  the  latter 
to  apply  to  the  Court  of  Chancery  for  protection 
against  any  demaud  beyond  it,  but  in  doing  so  the 
Legislature  has  given  no  jurisdiction  in  reference 
to  loss  of  life  or  ]X)ruoniil  injury  in  express  terms, 
and  has  not  contented  itself  with  the  general  term 
"  damage,'*  but,  on  the  contrary,  has  confined  the 
use  of  tne  latter  to  ii^ury  to  ships  and  property  as 
distinguished  from  persons.  We  cannot  but  think 
that  what  the  Legislature  has  there  done  with 
reference  to  what  may  be  called  the  protective 
jurisdiction  of  the  Court  of  Chancery  created  by 
the  17  &  18  Vict.  c.  104,  part  9,  and  the  general 
limitation  of  the  shipowner's  liability,  established 
bvthe  latter  statute  ot  the25  &26yict.c.6;),itwocdd 
have  done  in  the  present  instance  had  it  intended 
to  confer  the  initiative  jurisdiction  of  entertaining 
a  suit  instituted  under  Lord  Campbell's  Act,  by 
the  parties  entitled  to  sue  under  that  Act.  It  may 
be  said  that  if  the  enactment  of  the  7th  se  tion  of 
24  &  25  Vict.  c.  10,  is  to  be  confined  to  damage 
done  to  property  in  case  of  collision,  the  enactment 
becomes  useless,  seeing  that  the  Court  of  Admiralty 
had  undoubted  juriscuction  in  such  cases  before. 
But  if  the  language  of  Dr.  Lushington,  in  the 
case  of  Tlie  MiUoiiia  (»up.),  be  looked  at,  it  will  be 
seen  that  even  with  reference  to  the  jurisdiction  of 
the  admiralty  in  respect  of  damage  to  pro|>erty, 
the  section  is  by  no  means  without  its  value.  By 
the  statute  of  13  Ric.  2,  c.  5,  the  jurisdiction 
of  the  admiral  being  expressly  limited  to  cases 
arising  on  the  high  seas,  it  was  therefore  ex- 
cluded in  respect  oF  any  damage  occurring  on  any 
water  within  the  body  of  a  county.  By  the  Act 
of  the  3^4  Vict.  c.  65,  this  restriction  was  in- 
deed removed,  jurisdiction  being  g^ven  in  respect 
of  all  claims  and  demands  whatsoever  in  the 
nature  of  damage  received  by  any  ship  or 
seagoing  vessel,  whether  such  ship  or  vessel 
may  have  been  within  the  body  of  a  county  or 
upon  the  high  seas  at  the  time  when  the  dama^ 
was  received,  in  respect  of  which  such  daim  is 
made.  But  the  jurisdiction  then  given  was  con- 
fined to  ships  and  seagoing  vessds ;  damage  done 
to  a  barge  or  other  vessel  used  for  inland  naviga- 
tion, would  not  have  been  within  the  jurisdiction. 
Hence,  Dr.  Lushington  says  that  from  the  use  of 
these  words  constant  confusion  had  arisen ;  when 
therefore  an  Act  was  passed  expressly  for  the 
purpose  of  placing  the  jurisdiction  of  the  Court 
of  Admiralty  on  a  broader  and  firmer  basis,  of 
making  it  what  it  had  not  before  been — a  court  of 
record— and  giving  it  many  of  the  powers  in  re- 
spect of  procedure,  previously  confined  to  the 
courts  of  common  law,  it  is  not  to  be  wondered  at 
that  a  provision  should  have  been  introduced  for 
getting  rid  of  the  difficulty  created  by  the  3  &  4 
Vict.  c.  65,  in  limiting  the  jurisdiction  to  any  ship 
or  seagoing  vessel,  by  including  within  it  damage 
done  by  any  description  of  vessel  used  in  naviga- 
tion not  propelled  by  oars.    Under  this  enactment 
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Dr.  Lushingtcm,  in  a  caae  referred  to,  wan  enabled 
to  hold  that  damiif^  done  b^  a  shi])  to  a  barge 
in  the  river  Thames  was  within  the  jurisdiction 
of  the  Admiralty.      However  largo  the  words  of 
the  7th  section  may  be,  it  is  plain  that  the  opinion 
of  Dr.  Lushington  was  that  while  they  removed 
the  difficulties  arising  from    the  statute    Bic.  2, 
and  the  language  of  the  2  &4  Vict.,  they  could  not 
operate  to  enlarge  the  jurisdiction  of  tne  court  in 
re-pcct  of  matters  which  were  not  within  it  before. 
In  the  case  of  the  Robeti  Pow  (Br.  &  Lush  102),  he 
says,  **  as  in  the  former  statute,  damage  here  means 
damage  done  by  collision,"  and  on  this  ground  he 
refused  to  entertain  a  claim  for  damage  occ^asioned 
by  a  vessel  by  negligence  in  towing.     It  is  true 
that  in  the  case  of  the  Uhht  (L.  Rop.  2  Adm.  29) 
Dr.  Lushington  held  tliat  where  a  ship  had  driven 
against  a  breakwater,  and  had  done  diamage  to  it, 
a  suit  in  the  Admiralty  Court  would  lie,  but  there 
the  damage  had  been  actually  douc  to  the  break- 
water b^  the  ship  itself,  and  the  case,  therefore, 
came  within  the  very  words  of  the  Act,  nor  was 
there  the  difficulty  we  have  pointed  out  in  the 
application  of    the  term   "  damage**  to  personal 
injury.     If   the  opinion  there  expressed   by    the 
eminent  authority  referred  to  was,  as  we  think  it 
was,  the  correct  view  of  the  enactment  in  question, 
it  would  appear  to  follow  that,  inasmuch  as  prior 
to    the  statute  the  jurisdiction  of  the  Court  of 
Admiralty  in  the  case  of  collision  did  not  extend 
to  loss  of  life  or  personal  injury,  no  enlargement  of 
the  jurisdiction  to  claims  thus  arising  can  be  held 
to  have  accrued  from  the  enactment  of  the  7th 
section  and  that  is  the  conclusion  at  which,  though 
not    without    doubt    and    difficulty,  my  brother 
Hannen  and  I  have  arrived.    We  are  aware  that 
in  holding  that  the  Court  of  Admiralty  has  not 
acquired  jurisdiction  in  cases  within  the  9  &  10 
Vict.  c.  93,  we  are  taking  upon  ourselves  to  over- 
rule cases  decided  by  very  high  authority.    In 
the  case  of  TJie  Sylph  (sud.)  the  present  judge  of 
the  Admiralty  Court  held  that  a  diver  who  had 
been  caught  by  the  ])addle  wheel  of  a  steamer,  and 
had  suftered  personal  injury,  might  maintain   a 
suit  in  that  court.     In  the  subse<pient  case  of  TJw 
Oiddf(ixii(97tp.)the  same  learned  judge  held,  though, 
as  he  himself  declares,  not  without  doubt  and 
hesitation,  that  a  claim  arising  on  Lord  Camp- 
bell's Act  was  within  the  jurisdiction  of  the  court. 
In  the  still  later  case  of  Tli^  Beta  (ttup.)  the  plaintiff 
having  brought  his  suit  in  the  Court  of  Admiralty 
in  respect  of.  personal  injuries  sustained  through  a 
collision  between  a  ship,  on  board  of  which  he  was 
serving,  and  the  defenoant's  vessel,  the  defendants 
excepted  to  the  jurisdiction;  and  the  judge  having 
rejected  their  petition,  and  the  cAse  having  been 
brought    before  the  Judicial  Committee  of   the 
Privy  Council  on  appeal,  that  court,  without  even 
calling  on  the  counsel  for  the  respondents,  dis- 
missed the  appeal  with  costs,    We  have,  of  course, 
felt  greatly  pressed  b^  the  weight  of  the  decision 
of  a  court  of  such  high  authority,  but  we  have 
been  unable  to  bring  ourselves  to  adopt  the  same 
view.    The  gp:^unds  of  the  decision,  which  appears 
to  OB  to  have  been  arrived  at  somewhat  haistily, 
are  very  briefly  given  in  the  report  of  the  case, 
but  the  difficulties  which  have  stood  in  our  way 
in  taking  the  same  view    of   the  efifeot  of  the 
7th  section,  and  which  have  led  us  to  an  opposite 
conclusion,  do  not  appear  to  have  been  present 
to  the  minds  of  the  members  of  the  Committee 
who  took  part  in  the  dedsion.     WbBtover  de- 


ference we  should,  under  other  circumstanceB,  feel 
bound  to  show  to  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council  as^  an  appellate 
tribunal,  in  the  exercise  of  our  jurisdiction  now 
invoked  we  can  only  look  upon  it  as  forming 
a  branch  of  the  Court  of  Admiralty,  and  as,  after 
having  given  the  case  our  best  consideration,  we 
arrive  at  the  conclusion  that  the  Legislatnre.  in 
omitting  all  reference  to  loss  of  life  or  perEonal 
injury,  such  as  is  to  be  found  in  the  Merchant 
Snipping  Acts,  cannot  properly  be  taken  to  have 
intended  to  give  iurisoiction  m  respect  of  raoh 
matter  by  use  of  the  term  "  damage,**  and  therebv 
materialhr  to  alter  the  rights  accruing  under  Lord 
(?ampbelrs  Act,  we  are  bound,  notwithstanding 
the  weight  of  the  authority  we  have  referred  to,  to 
give  cflTcct  to  our  opinion,  by  giving  judgment  for 
the  plaintiffs  in  prohibition. 

Blackburn,  J. — I  have  entertained  doubts  in 
this  (*ase,  not  altogether  removed,  but  which  are 
not  strong  enough  to  make  me  dissent  from  this 
judgment,  or  even  to  make  me  require  further 
time  for  consideration.     I  agree  that  the  whole 
question  depends   upon  the  construction  of  the 
statute  24  Vict.  c.  10,  and  I  also  agree  that  in  a 
caHC  of  prohibition,  where  we  are  called  upon  to 
restmin  the  Court  of  Admiralty,  we  are  not  bcrand 
by  any  decisions  either  in  the  Court  of  Admiralty 
or  in  the  Court  of  Privy  Council  when  sitting  in 
an  appeal  from  that  court,  though  their  n*ii80ia 
are  to  be  weighed  with  great  respect.    I  cannot 
concur  in  what  is  said  by  the  Privy  Council  in  the 
case  of  Tli^  Beta,  viz.,  that  there  was  every  reason 
for  the  Legishiture  enacting  that  which  the  court 
below  holas  to  have  been  enacted.     On  the  con- 
trary I  feel  the  full  force  of  the  objections  stated 
in  the  judgment  just  delivered  to  the  Legislature 
HO  enactinjB^ ;  I  think  that  the  Leffislature,  if  such 
was  their  mtention,  have  been  ^ut^  of  an  hnpro- 
vident  and  hasty  piece  of  legislation,  more  par- 
ticularly in  not  providing  for  She  difficulties  as  to 
the  moae  of  assessing  tne  damages,  and  by  not 
enacting  whether  the  civil  law  or  the  oommon  law 
is  to  be  followed  in  cases  where  the  imured  or 
slaughtered  man  was  partly  to  blame.    I  fed  also 
strongly  that  it  rests  on  the  defendants  in  this  suit 
to  satisfy  us  that  the  Legislature  affirmatiyely  ex- 
pressed an  intention  to  confer  on  the  Adminuty  a 
new  jurisdiction  so  extensive  as  is  said.    My  douM 
however  has  l>een  whether  the  words  used  i)y  the 
Legislature  are  not  such  as  to  show  that  the  Legis- 
lature have  so  enacted,  in  a  way  I  think  rash  and 
careless,  but  still  have  so   enacted.     I  do  not 
dissent  from  a  judgment  which  seems  to  me  to 
have  the  effect  of  putting  that  meaning  on  the 
words  of  the  Legislature,  which  in  my  opinion  thef 
should  have  intended  to  express,  but  I  much  doubt 
too  whether  they  have  expressed  such  an  intention 
to  give  this  jurisdiction,  to  permit  me  to  concur  in 
the  judgment,  though  I  sinoorely  hope  that  the 
statute  may  ultimately  be  held  to  haye  the  mean- 
ing put  upon  it  by  the  judgment  of  the  nuuority. 
Jtidgmmvt  for  ihe  'plaviU^s  in  prohwUum' 

Attorney  for  plaintiffs,  T.  Cooper. 

Attorneys  for  defendants,  HUhger  and  F^nwidL 
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JUSZCZAZi  OOMMITTJBB  OF  THE 
FSZVT  OOUVCZL. 

Reported  by  Douolas  Kixobpobo,  Eaq.,  Barristar-at-Law. 


Monday,  Feb,  20. 1871. 

EVesent :  The  Bight  Hon.  Loi^  Boscilly,  M.B., 
Sir  Jambs  W.  Colvilr,  and  Sir  Bobrkt  J. 
Philumore.) 

Beg.  (app.)  p.  McClevbrty  (reap.) ;    Thb 
"  Telbgrafo  *'  or  "  Bbsttauracion." 

Piracy — Forfeiture  of  ship — Sul-e. 

^he  laiiU  of  piracy  does  not,  ia  tlie  ahseur.e  of  con- 
viction or  condemruUion,  continue,  like  a  inaritiine 
lien,  with  a  ahip  throngh  Jter  transfers  to  various 
owners,  and  therefore  a  ship  duly  sold  by  unblic 
auction   to  a  bond  fide  ana  innoceni  unrcliaser, 
cannot  he  afterwards  arrested  and  coiuUunned,  on 
aeeouiU  of  fornu^r  piratical  acts,  at  the  suit  of  the 
Croion. 
?His  wa8  an  anpeal  from  the  jndflrment  of  the  judge 
f  the  Vice-Aamiralty  Court  of  the  Virgin  iHUtncSt, 
n  a  cause  promoted  by  the  Crown  against  the 
team  ship  TeUgrafo  or  Jiestauracion,  alleged  to  be 
9rfeit  to  tne  Crown  for  piracy,  in  which  proceeding 
he  respondent,  Augustus  McCleverty,  appeared 
mder  protest  to  the  jurisdiction. 

The  facts  shortly  were  these :  In  May  1869,  the 
Veteffrafo  was  bought  at  St.  Marc,  in  Hayti,  from 
i  British  subject,  by  the  revolutionary  govern- 
oent  of  Hayti.  The  ship  having  been  equipped 
IB  an  armed  vassel,  was  afterwards  employed  in 
tcts  of  hostility.  In  July  1869  the  snip,  then 
ying  in  a  port  of  the  Island  of  Tortola,  was  sold 
)y  public  auction,  and  purchased  by  the  respon- 
lent,  a  British  subject.  In  Jan.  1870  the  shi]) 
iras  arrested,  as  a  piratical  vessel,  by  a  warrant 
'rom  theVioe-Admiralty  Court  of  the  Yirjein  Islands. 
The  court  below  ordered  restitution  ofthe  vessel, 
mt  without  costs  or  damages. 
Thereupon  the  present  appeal  was  brought. 
Sir  li.  Collier,  Q.  C.  (Attorney-General),  Sir 
Vravers  Tioiss,  Q.  C,  and  Archibald  for  the  appel- 
ant. 

Sir  B.  Palmer,  Q.  C,  Semper,  Shortt,  BlaJce,  and 
^kee^  for  the  respondent. 

Judgment  was  delivered  by  Sir  Bobebt  Philli- 
fORE. — ^This  is  an  appeal  fh)m  a  sentence  of  the 
od^  of  ihe  Court  of  Vice- Admiralty  in  the  Virgin 
Islands.  By  that  tribunal  a  warrant  of  arrest  had 
leen  decreed,  on  the  motion  of  the  advocate 
or  the  Crown,  in  a  prosecution  against  a  steam 
ressel  called  the  TeUMjrafo  or  Eestav/ra^iion,  as  a 
nrate  vessel.  Her  owner  appeared  under  protest, 
o  the  jurisdiction  of  the  court,  and,  after  hearing 
ua  elaborate  argument  from  counsel  which  occu- 
lted several  days,  the  learned  jud^  pronounced 
ior  the  protest,  and  decreed  restitution  to  the 
shumant^  but  gave  no  damages  or  costs.  From 
diia  sentence  the  Crown  has  appealed,  and  the 
slaimant  has  adhered  to  the  appeal  so  far  as  the 
Mmtenoe  affected  the  question  of  damages  and 
DOBts.  The  proceedings  in  the  court  below  were 
oanfined  to  wiiBX,  is  known  in  the  Admiralty  Court 
as  an  Act  on  petition,  in  which  the  protest  was 
■et  out.  An  answer  to  that  Act  was  given  in  on 
belialf  of  the  Crown,  and  a  rqoinder  on  behalf  of 
the  claimant.  Thib  averments  in  these  summary 
Bktdings  were  supported,  as  is  usual,  by  affidavits 
■rom  both  parties;  some  of  those  filed  on  behalf  of 
^daimant  were  set  aside  b^  the  oourt  as  having 
Bnaii,  in  «ha  areRmstaiioesy  improperly  filed,  ana 


these  have  been  printed  in  the  papers  laid  before 
this  tribunal.  Their  Lordships  have,  however, 
been  careful  to  confine  their  attention  to  those 
affidavits  and  documents  which  the  court  below 
admitted  and  referred  to.  Even  these,  it  must 
bo  observed,  exceeded,  to  a  certain  extent,  the 
technical  limits  within  which,  having  strict  regard 
to  the  character  of  the  proceeding,  namely,  a  pro- 
test to  the  jurisdiction,  they  would  have  been  kept 
by  a  court  more  accustomed  to  exercise  juris- 
diction of  this  kind ;  and  it  has  been  contended  at 
this  bar  by  the  law  officers  for  the  Crown,  the 
ap])ellant,  that  the  protest  upon  the  ({uestion  of 
jurisdiction,  the  only  question  for  consideration  in 
the  court  below  and  here,  is  not  su .stained  by  the 
evidence,  that  that  protest  should  be  overruled, 
and  that  they  ought  to  be  allowed  to  establish  by 
plea  and  proof  in  a  formal  maimer,  and  according 
to  due  course  of  law,  the  merits  of  their  case 
against  the  steamship.  The  protest  and  the 
answer,  however,  raise  various  important  ques- 
tions of  public  and  international  law  which  appear 
to  have  been  fully  argued  in  the  court  below,  are 
referred  to  in  the  judgment  of  that  court,  and 
have  been  much  insisted  upon  by  the  appellant 
before  this  tribunal,  namely,  whether  the  acts  of 
the  former  master  and  crew  of  this  vessel  were  of 
a  piratical  or  belligerent  character,  whether,  if 
piratical,  they  were  done  within  the  territorial 
waters  of  a  foreign  state,  and  therefore  justiciable 
only  by  that  state,  or  whether,  being  uone  upon 
the  seas,  though  within  territorial  waters,  tney 
were  not,  according  to  the  law  of  nations,  justici- 
able, as  piratical,  by  the  tribunals  of  every  state. 
It  appeared,  however,  to  their  Lordships,  during 
the  course  of  the  argument,  that  there  were  facts 
admitted  or  proved  in  this  case,  as  it  was  con- 
ducted by  both  parties  in  the  court  below,  which 
rendered  any  decision  upon  these  grave  and  im- 
portant matters  unnecessary.  The  protest  among 
other  allegations  contained  the  following : — "  Nor 
had  the  said  Isaac  Farrington,  the  seizor,  in  the 
absence  of  any  adjudication  pronouncing  the 
said  steamship  to  have  been  engaged  in  acts  of 
piracy,  or  to  have  been  the  property  of  pirates,  any 
authority  to  seize  and  detain  the  said  steamship, 
which  had  been  purchased  at  public  auction  by 
the  said  Augustus  McCleverty,  nor  om  the  said 
steamship  Itestnuracion,  late  Teleyrafo,  thus 
illegally  seized,  be  brought  within  the  jurisdiction 
of,  or  her  alleged  acts  of  piracy  be  recognisable  by, 
this  honourable  court."  The  answer  does  not  deny 
the  facts  of  the  sale  and  ownership  as  here  statea, 
but  alleges  that  the  ship  being  found  in  the  port, 
justified  the  seizure  and  warranted  the  jurisdiction 
of  the  court.  On  the  3rd  May  1869  the  Telegrafo 
was  at  Santo  Marco,  a  Haytian  port;  at  which 
time  it  would  appear  that  a  civil  war  existed,  or 
an  insurrection  had  broken  out  in  the  island  of 
San  Domingo.  The  Telegrafo,  afterwards  equipped 
as  an  armed  vessel,  did  various  acts  of  hostility, 
alleged  on  the  one  side  to  be  piratical  and  on  the 
other  to  be  belligerent  upon  various  parts  of  the 
coast  of  San  Domineo.  She  was  then  owned  and 
commanded  by  one  Doming  Accevedo.  On  the 
8th  June  she  was  commissioned  by  the  revolu- 
tionary government  of  San  Domingo,  having  on 
board  her  Gregorio  Luperon,  general-in-chief  of 
the  Bepublican  forces ;  on  the  6tn  July  she  land^ 
troops  at  Barrahona  on  the  island,  and  about  the 
12th  July  she  came  into  the  port  of  Bead  Town, 
Tortola ;  on  the  2lBt  July  she  was  sold  by  public 
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anction  for  10,025  doIlATH  in  a  formal  and  regular 
manner  by  her  owner  to  her  present  poBaesBor, 
Mr.  McCferortj,  nnd  she  paid  to  the  British 
QoTemmcnt  certain  duee  upon  the  auction,  accord- 
ing to  the  law  of  the  place ;  and  it  whs  not  till  the 
19th  Jan.  1870  that  she  was  arrested  by  a  warrant 
from  the  Court  of  Vice- Admiralty,  u  a  piratical 
Teasel ;  she  was  at  that  time,  and  had  been  since 
the  month  of  July,  in  the  poBsession  of  a  British 
owner,  not  connected  in  any  way  with  her  previous 
action,  whether  piratical  or  belligerent,  on  the 
coast  of  San  Dumingo;  not  an  agent  acting  col- 
lusirely  for  her  former  owner,  for  no  such  KBgges- 
tion  is  made  in  the  afiidarit  which  led  to  the 
warrant  or  in  the  aubsequcnt  stRdaTitii  iiled  by 
the  court,  but  a  tntiit  fide  purchaser,  at  a  public 
sale  for  value.  Thii)  being  the  state  of  facts  appa- 
rent on  the  face  of  the  proceedings,  and  taken  into 
the  consideration  of  the  court,  their  Lordships 
were  anxious  to  know  on  what  authority  of  prin- 
ciple or  precedent  this  vessel  could  bo  arrested  as 
belonging  to  a  pirate.  No  precedent  has  been 
cited  to  their  Lordships,  but  it  has  been  strongly 
contended  that  the  principles  of  taw  applicable  to 
the  cases  of  piracy  warrant  the  arrest.  Many 
authorities  were  cited  for  the  purpose  of  establish- 
ing the  position  that  the  goods  of  pirates  cannot 
be  trantferred  by  the  pirates  to  a  third  party, 
^lat  goods  piratically  ttucen  cannot  be  trsusfcrred 
to  a  uiird  party  as  against  their  legitimate  owner 
IB  an  undoubted  proposition  of  public  and  of  in- 
ternational law  i  but  the  further  and  different 
propositioD  that  the  ship  of  the  pirate,  which  has 
not  been  taken  fW>m  another  pDrson,  cannot  be 
transferred  to  an  innocent  purenaaer  for  value,  is 
not  supported  by  any  of  the  authorities  cited.  The 
goods  of  pii«t«s  are  forfeited  tA  the  Crown  in  her 
Office  of  Admiralty,  but  not  until  after  conviction, 
and  the  ship  of  tho  pirat«,  but  not  nntil  after 
condemnation ;  or,  as  it  is  correctly  stilted  in 
Bacon's  Abridgment,  "  Piracy,"  "  the  goods  of 
irirstes  not  taken  from  others,  belong,  after  at- 
twnder,  to  the  Crown  or  its  grantee ;  and  those  of 
which  others  have  been  despoiled  will  lie  forfeited 
in  the  same  manner  if  the  owners  come  not  within 
a  reasonable  time  to  vindicate  their  proiierty." 
The  cases  establish  this  position,  that  the  Conrt  of 
AdmiroltT  has  jurisdiction  to  entertain  a  suit, 
usually  though  not  always  instituted  in  a  civil 
form,  for  rostitutiou  of  goods  piractically  taken  on 
the  high  seas.  The  question  of  restitution  might, 
in  fact,  be  raised  by  two  modes  of  civil  proccedmg 
— either  by  what  is  technically  called  a  cause  of 
poBseesion,  as  in  The  Segredo  or  Eliza  CamUh 
(1  Spinka.  37).  in  1853,  and  in  a  recent  case,  the 
Mary,  otherwise  Aleixmdra  (18  L.  T.  Sep.  N.  S. 
891),  in  which  the  Lnited  States  of  North 
America  wero  the  clairaonta  i  or  by  a  cause 
of  piracy,  civil  and  maritime  [ea>i«a  tpolU 
ewiht  et  nutritima).  In  the  case  of  the  Her- 
ouZei  (Chittj;  2  Dodson,  Ad.  Rep.  369),  Lord 
Stowell  considers  the  whole  question  of  the 
authority  of  the  Court  of  Admiralty  in  this  matter. 
And  it  is  necessary  to  observe  now  clearly  the 


important   distinction   is   taken    between  private 
owners  ---'-"-    -       •^''  *'  -     '■>  -'    --- j-   --  =  ->  - 


owners  seeking  a  restitution  of  their  goods,  and  the 
"  If  Lord  High  Admiral  proceeding  m'o  pah- 


i,  for  condemnation  or  conviction.  In 
the  Hercidet,  an  applicaUon  was  made  to  the  court 
on  behalf  of  Spanisn  subjects,  who  prayed  restitu- 
tion of  certain  moneys  in  poBsession  of  the  court), 
allied  to  be  the  proceeds  of  goods  piratJoaJl; 


taken.    Lord  Stowell,  in  the  course  of  his  judg- 
ment (2  Bods.  37't),  observed : 

The  objeotioiu    stated  in   ugumeat  aia   prindpill) 
three  :  fliat,  that  there  ahonld  be  a  pieoedins  ooDTidioi 

..  _. ^^^J  Ujjg  YutB  not  been  genorallj  reqnind  ii 

oleBT.    It  is  trne  that  where  the  Lord  Aditfal 

.TO  intertue  no,  npou  his  rojal  (raiit  of  hai* 

inrafimtm.  i.  t.,  their  own  proper  goods,  not  pMdi  d 

other  nnlawfnlly  taken  on  the  lea,  hs  mart  show  that  Ibr 

pftrt;  hms  bean  attainted  oT  pincj  (Primifon  and  olbn 

Tht  Admiralty)  ;  but  when  a  person,  so  despoiled  of 

•    foe  roatit  ■■ 


(piracy; 


jioods.  pnraeeda  OMrely  foe  reatitatioii,  no  ntt 
preliminuT  is  required.  Some  of  tti«  prooeediagi  ho* 
are  b?  artieles,  wMoh  of  UiemselTea  an  of  a  oriidid 
nature,  and.  therefore,  oould  not  hare  been  pieoededbf  ■ 
oonTictioii.    Othen,  h  in  the  owe   of    BgU^iM  ai 


ibaesador  pitMeeded  for  the  lusUUiliw 
of  Spanish  good*  taken  on  the  high  seaa  frnm  Spaeiii 
■abisaU  (and  the  unbuudoc  ol  that  ocnntn  afipesn 
to  nave  been  a  fraqnent  parlr  in  snits  of  tb&  nun*), 
and  where  the  adverse  paitT  rslase,  waa  a  Jaw,  esttiM 
np  a  oomniievlOD  from  Hoioona,  the  oonrt  said  ha  eoda 
not  b«  piDoeeded  against  oriminall;,  for  it  waa  not  i 
rabberr  (i  presame  on  aooonnt  of  hi*  ooniBiMbB), 
bnt  that  thej  might  deal  dTilly  with  him  for  them  ii  tk 
Admiralty,  and  that  h«  onght  to  answer  for  thea  Ox 
oiTilly.  And  per  curiam  he  may  anawcr  the  rait  ■*  t> 
the  point  of  nwtitntJon.  And  it  appeaifl,  an  far  ■■  I 
oan  ooUeot  it.  ths  tattled  law  that  witfannt  a  'vnnetiM 
tha  party  might  piwwed  for  what  ii  tvrmad  tin'  poial  <f 
raatitntioD. 
In  another  part  of  his  judgment  Lord  StoadI 

A  third  objection  is,  that  the  aot.  of  pttaoTi  '"'"C* 
orime,  ooold  not  be  considered  bj  the  oomnMNiiaw  as  W 
proper  sobjeet  of  a  mvil  suit  (or  rMititntian.  And  it  b 
oflrtainly  a  known  prinoiple  uf  oomniaii  law  41uta<nfl 
■nit  oaunot  ba  toanded  on  a  felonj,  for  that  woald  s^ 
proach  to  what  i>  termed  a  oomponndinc  of  a  Mosf. 
The  oivil  demand  ■      -.      .  .  — 

law  lather,  perhag 

natare  of  adebtai „  _^ -^ 

(aalqtcio  mm  antvr  MatrocttM.    Whalher  Wl 

' — -irtad  (UuNuch  wiHi  a  taon  laiAaiisl 

BotOMtlJnitk 


i.  merges  in  the  fekmj. 


prinoiple  waa  Imported  (tfaoub  wiUi  i 
maaning)  from  the  eivil  hw  (wbai*  1  an 
to  be  foond  in  terms),  or  iriiMbar  tT ' 


ing  the  demand  aa  meigad,  is  not  a  prinoipla  aoanl  sad 
Bongenial  with  the  (nndamantal  priacnplaa  of  the  irTf*™" 
law  itself,  ia  more  than  I  ean  praanme  to  aav.  Bat  I 
take  tha  rale  io  be  oonfitwd  to  snob 


demaanora,  or  other  olfenoos  dilFsraDtlr  qnijibd,  tti 
poliey  of  the  law  haa  not  applied  it.  Now  pltacv  la  •»■ 
isinly  not  oonsidered  aaafeuny  atUMOOmmonlav.  R 
la  ei^aaly  •□  laid  down  by  Lord  Bala,  nidoa  of  al 
telnuiea  reaohath  not  piraoy.  Ha  prinoipla,  tbanfMk 
does  not  reaoh  it,  at  leaat  in  Ha  otdln^r  estnt;  ni 
lookins  to  what  has  taken  plaoe  !n  tlie  oaaaa  a(  pmUU. 
tion  aUnded  to,  I  am  led  nJlMr  to  inte  that  U  ooold  sal 
be  extended  to  a  erime  belongiag  tos  and  i1i<iinl  by. 
auothur  ayitem  of  jnrispmdence,  and  what*  i  i«sian  <f 
legal  poliey  and  con* enienM  rather  appear  to  oppose  its 
introdootion ;  forthonghtbelawQj>yTtnjiiBtlTBBdo(m- 
modioualy  apply  its  own  peonliar  pnudplmto  its  mtMa 
in  their  ordinary  tranaaoiiona,  gOTmned  inunadiatah  hj 
Ita  own  rnlera,  and  mar,  theitfora,  oompel  aooh  Uitt 
dnals  to  give  np,  pro  ^Miei  viadield,  and  for  tha  iHatse 
tioD  of  the  commimity,  their  own  private  olaim  of  iiiilw 
nifioatiDn  for  any  wrong  tbar  m^  nave  anBtrad,  it  hf  M 
means  foUowa  that  where  the  wmg  dtma  is  enOrtju 
gmttum,  and  the  foreign  inffewa,  standing  npoB  thai  Itai 
reqnirea  a  reparation,  the  Oommca  law  of  tUs  o 
woidd  impose  npan  Um  tha  bottten 
his  private  rights,  so  fmmded,  to  tha  daliy 
the  mterert  of  tb«  ooanttj  of  Um  oAadK,  -^  —-^-m 
the  whole  of  his  lemedj  to  0w  aaahaa  privikts  d  s 

Aa  hr  a*  I  aw  •naUed  to  iafw  faom  tta  mms  d 
attonptad  pmUUtim,  tha  oomaoD  k»  haa  wda  M  iMk 
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mt  has  admitted  the  proseoation  of  a  civil  suit 
nt  of  re^titation,  either  exolasively  of  a  orimixial 
>n,  or  in  oonjimotioii  with  it. 

i  same  effect  is  the  old  case  Itadly  aiui 

V.    Eolesfield    and    Whital,    reported    in 

p.  ITo,  and  referred  to  by  Lord  Stowell 
ad^pnent.  The  present  case,  however,  is 
.istingnishable  from  all  these  cases ;  here 
te  owner  is  seeking  restitution  of  his  ship, 
Crown  is  proceeding  pro  puhllcd  vlndirtd^ 

previous  condemnation  or  conviction, 
%  vessel  neither  now  piratically  owned  nor 
»  have  been  piratically  taken  from  any  pre- 
Tier.  There  is  no  authority,  their  Liord- 
ink,  to  be  derived  either  from  principle  or 
2oedent  for  the  position  that  a  ship  duly 
ore  any  proceedmgs  have  been  taken  on 

of  the  Crown  against  her,  by  public  auction 
ifide  and  innocent  purchaser,  can  be  af\;cr- 
Tested  and  condemned  on  account  of  f  ormei' 

acts  to  the  Grown.  The  consequences  flow- 
I  an  opposite  doctrine  are  very  alarming.  In 
)  six  months  have  elapsed  between  the  sale 
urrest;  but  upon  the  principle  contended  for, 
ly  nomber  oi  years  and  any  number  of  hoiid 
38  and  purchases  would  leave  the  vessel 
>  condemnation  on  account  of  her  original 
leir  Lordships  are  of  opinion  that  the  taint 
y  does  not,  in  the  absence  of  convicttion  or 
nation,  continue,  like  a  maritime  lien,  to 
with  tlie  ship  through  her  transfers    to 

owners.  Assuming,  therefore,  that  this 
lad  been  piratically  navigated  provious  to 
isfer  (a  fact  which  their  Lonlships  aro  very 
I  saying  spears  upon  the  affidavit  which 
lie  warrant  of  arrest),  their  Lordships  have 
at  the  conclusion  that  the  court  ought  not 

arrested  a  vessel  which  for  many  months 
n  in  the  undisputed  possession  of  a  bond 
rchaser  by  public  auction  on  account  of 
I  acts  alleged  to  have  been  committed  from 
d  of  her  beforo  the  sale  took  place.  Their 
pSf  therefore,  will  humbly  advise  Her 
r  that  the  sentence  of  the  court  below 
be  affirmed,  so  far  as  rolatcK  to  the  dis- 
jf  this  suit.  Their  Lordships  will  direct 
3  respondent  have  his  costs  of  the  appeal  to 
jesty  in  counc'l,  but  not  the  costs  of  nis  own 
Loe  to  the  appeal,  and  no  costs  in  the  court 
ad  no  damages. 

Judgment  affinned. 
itor  for  the  appellant,  F.  H.  Dyke,  H.M.'s 
itor- General, 
itors  for  the  rospondent,  J,  and  0.  Robinson. 


Thursday,  June  15, 1871. 

it :  The  Bight  Hon.  Sir  James  W.  Colvilr, 
Joseph  Napisr,  Lord  Justice  Jambs,  and 
Justice  Mblush.) 

Thk  Sappho. 

Uvage — Ships  belonging  to  sa^nn  mcners. 
salvage  services  are  performed  by  one  ship  to 
'leTf  and  both  ships  belong  to  tlie  same  opener, 
rrew  of  (he  ship  which  has  perform^  the 
yge  services  is  entitled  to  salvage  reward,  if  the 
ctm  rendered  are  not  such  as  thv.  crew  are 
d  to  perform  under  their  contract, 
mw  an  appeal  from  a  judgment  of  the 
alUr  Court  in  a  cause  of  salvage  instituted 
all  of  the  boatawain  and  seventeen  seamen  of 
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the  steamship  Nero  against  the  steamship  Sappho. 
Both  the  ships  belonged  to  the  same  owner.  Sir 
R.  J.  Phillimore,  by  his  judgment  of  July  27, 1870, 
dHcided  that  the  plaintiffs  were  entitled  to  salvage, 
and  awarded  350f. :  (23  L.  T.  Rep.  N.  S.  710.) 
Chirlcsou  for  the  af)pellant8. 
Deane,  Q.C.  and  Gioson  for  the  res]K)ndents. 
Judgment  was  delivered  by  Mellisu,  L.J. — 
This  is  a  suit  for  salvage,  and  it  raises  a  ques- 
tion of  considerable  importance,  namely,  whether, 
when  salvage  services  aro  i^rformed  oy  one  ship 
to  another,  and  both  ships  belong  to  the  same 
owner,  the  crew  (and  the  master  also  were  he  to 
claim  it)  of  the  ship  which  has  performed  the  sal- 
vage services  is  entitled  to  salvage  remuneration  P 
It  certainly  seems  curious  that  this  question  has 
never  been  decided  on  principle  at  all.  It  was  very 
much  considered  in  the  case  of  the  Mario,  Jane 
(14  Jur.  857),  which  is  said  to  be  an  authority,  that 
in  no  case  whero  the  ships  belong  to  the  same 
owners  can  any  salvage  remuneration  be  recovered. 
But  wlien  the  facts  of  that  case  are  looked  at,  their 
Lordships  do  not  think  that  Dr.  Lushington  in- 
tended to  lay  down  any  such  general  rule.  There 
the  ships  belonging  to  the  same  owner  were 
engaged  in  the  ^rican  trade.  It  is  stated  in  the 
judgment  that  it  was  part  of  the  general  arrange- 
ment that  the  ships  of  the  same  owner  and  the 
crews  of  the  same  owner  should  render  mutual 
assistance  to  each  other,  and  the  real  question 
seems  to  have  been  whether  the  services  there  ren- 
dered did  go  beyond  that  mutual  assistance  which 
under  the  circumstances  of  the  African  trade  and 
according  to  the  well-known  usages  of  that  trade, 
one  ship  was  bound  to  render  another  P  Dr.  Lush- 
ington, after  all,  puts  the  case  upon  what  appears 
to  their  Lordships  to  be  the  true  principle, 
namely,  whether  tne  services  rendered  were  ser- 
vices which  under  their  contract  the  seamen  were 
bound  to  perform,  and  for  which  they  are  remu- 
nerated by  their  wages  P  (a)  It  is  quite  clear  that  as 
a  general  rule  of  law  seamen  cannot  recover  sal- 
vage remimeration  for  services  which  by  their  con- 
tract they  are  bound  to  perform,  and  therefore  they 
never  recover  salvage  remuneration  for  services 
connected  with  the  saving  of  their  own  ship  as 
long  as  the  relation  of  master  and  servants  be- 
tween them  and  their  owner,  with  reference  to  that 
ship,  continues.  But  it  has  never  been  laid  down, 
ana  their  Lordships  are  not  disposed  to  lay  down, 
that  if  a  seaman  performs  services  for  the  benefit  of 
his  owner  which  are  not  within  his  contract,  he  can- 
not be  entitled  to  salvage  remuneration.  Their  Lord- 
ships do  not  say  services  which  he  is  not  bound  to 
Serform,  because  it  may  be  that  as  an  ordinary  ind- 
ent of  a  voyage  if  a  ship  meets  another  ship  m  dis- 
tress, and  the  master  oraers  the  seamen  of  his  ship  to 
give  assistance,  thev  are  to  a  certain  extent  bound 
to  give  assistance,  but  then  for  that  assistance,  if 
salvage  services  are  rendered,  they  are  entitled  to 
receive  salvage  remuneration.  .  Their  Lordships 
do  not  see  why  the  case  should  be  different  if  it 
turn  out  that  the  ship  to  which  the  service  is 
rendered  belongs  to  the  same  owner.  The  ordinary 
contract  which  a  seaman  enters  into  certainly  says 

(a)  Dr.  Lnshinffton,  in  his  judgment  in  the  CoUmt 
(L.  Bep.  1  Adm.  ^,  85),  says  that  the  Maria  Jane  waa 
deoidea  on  the  (^roand  that  the  ohurterer  waa  in  possea- 
tdon  of  the  salved  vefffiol  under  the  charter  partly,  bo  as  to 
divest  the  owners  of  their  ownership  foe  tha  Uiea  \)k\tw^« 
(See  ahK>  the  Caro  in«,  Lxi«h.  ^IM  \  )S\i.*t .  ^^.  ^.  ^«*^* 
—Ed.) 
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nothing  about  rendering  fervJceH  to  another  ship. 
He  does  something,  therefore,  which  is  not  within 
hiB  contract.  It  maj  be  that  he  ought  to  do  it 
becfttue  it  is  an  ordiiiarj  incident  that  he  ahonld 
do  it,  but  then  if  it  is  an  ordinaiy  incident  that  he 
ahonld  do  it,  and  if  he  does  it,  not  because  it  is 
within  his  contract,  but  for  the  reason  Lord  StoweLl 
UBigns  in  the  case  of  the  Waterloo  (2  Dods.  443), 
where  he  eaya  that  nobody  but  a  freebooter  would 
refuse  to  render  assistance  under  such  circum- 
stances, and  that  there  is  a  moral  duty  to  render 
Bssistanoe, — if  he  perfonns  that  dutv  towards  a  ship, 
though  it  majr  be  belonging  to  the  same  owner, 
because  of  that  moral  duty,  and  not  because  it  is 
within  his  original  contract  of  service  with  his 
owner,  there  does  not  appear  to  be  any  good  reason 
why  the  ordinarr  consequence  should  not  follow, 
namely,  that  for  this  eitraordinary  service  he  should 
receive  the  remnneration  which  the  law  gives  him. 
That  appears  to  be  in  accordance  witb  the  ordinary 
rules  laid  down  by  Lord  Stowell,  and  all  the  great 
authorities  respecting  salvage,  that  it  is  a  right 
very  much  favinired  in  the  law,  and  therefbre  that 
it  ought  not  to  be  narrowed  in  a  case  which  clearly 
comes  within  the  principle.  Indeed,  the  learned 
counsel  for  the  appellant  appeared  to  admit  that 
if  a  man  risked  nis  life,  that  l«ing  a  thine  he 
was  not  bound  by  his  contract  to  do,  be  would  be 
entitled  to  receive  salvage  remuneration ;  but 
their  Lordships  do  not  see  on  what  principle  a 
distinction  can  be  drawn  between  a  case  where  a 
seaman  risks  his  life  and  a  case  where  he  performs 
other  extraordinary  services  which  would  in  their 
nature  be  salvage  services.  That  would  be  raising 
a  new  distinction,  tor  which  there  appears  no  suffi- 
cient ground  or  authority.  The  true  rule  appears 
to  their  Lordships  to  be,  to  consider  whether  the 
services  are  in  tnemselves  of  the  nature  of  salvage 
services;  and  next,  whether  they  are  services 
which  are  within  the  contract  which  the  seaman 
originally  enters  into,  so  that  he  receives  re- 
muneration for  them  by  hix  ordinary  wages.  If 
they  are  not  within  his  contract,  so  that  he  does 
not  receive  remuneration  for  them  by  his  ordinary 
wages,  and  they  are  in  their  nature  salvaee  ser- 
vices, their  Lordships  are  of  opinion  that  there  is 
no  good  reason  why  the  seaman  should  not  re- 
ceive the  ordiiuuy  salvage  remuneration  which  the 
law  gives  him.  Toen,  as  to  the  question  of  amount, 
their  Lordships  certainly  think  that  the  amount 
awarded  by  the  court  below  is  somewhat  large, 
and  they  will  not  say  that  if  they  had  to  detcrmme 
the  question,  they  would  give  the  same  amount ; 
but  it  is  a  fixed  rule  that  their  Lordships  do  not 
interfere  with  the  amount  given  for  salvage,  unless 
it  is  a  case  where  the  amount  is  very  greatly  in 
excess  or  deficient,  in  their  Lordships'  estimation ; 
and  they  do  not  think  that,  on  the  whole,  there  is 
snfEcient  reason  to  induce  them  to  interfere  wiUi 
the  uQount  in  this  case.  The  result  is,  that  their 
Lordships  will  recommend  to  Her  Hajesty  that 
this  appeal  be  dismissed,  with  costs. 

Judgment  chinned. 

Proctor  for  the  appellants,  Th<mia»  Coopur. 

Frootor  for  the  respondents,  B.  G.  Coote. 


AprU  27  and  28,  ISH. 

(Before  Lord  CHXUunni),  Lord  Westbtst,  Jai 

CoLONSAT,  and  Lord  Caibks.) 

ShifhSBO  v.  HaX&ISOH  UID  uroTRXX. 

Conngnor  and   corififfite^— Vetting    of  propetij  « 

goodt — Condilum  precedent — BiUofejxkemgtial 

iU  of  ladtTtg  tent  together. 

V.  and  Co.,  '  " 
the  plaint^, 
mere  reeewed  bi/  the  plaitUi^  vmder  hHU  of  loJsj 
fnrtoardrd  to  him  by  Ote  haierpool  aamtM  of  F.t. 
*?wJ  Go.,  together  with  two  bxUt  of  erchaiigt  ^ 
tJif  amc'wlt,  the  I'nvoioM  being  made  ovt  'm 
tKcofint  of  amd  at  the  risk  of"  th«  flaaif. 
Thei"-  bilU  of  esfchange  were  aeeepttd  by  t»e  plaa- 
tiff,  and  paid  bg  him  at  mntturitt/,  but  he  proMil 
that  part  of  the  eatton  had  not  hem  bought  aettri 
ing  to  his  initructiom.  P.  N.  and  Co.  Iht%  fir- 
fonrded  the  remainder  (200  bate*)  of  cotton  bf  »m 
of  their  own  tteamert,  and  icrotf  to  fh«  pfotstf 
inrlatingan  invoire  "  on  uiriH'ti/  and  at  the  ritk^ 
the  plaintiff  and  laying  fhtU  they  had  ijrmni  ■ 
him  for  ilte  amomvt,  and  that  tluty  inclosed  ttsM 
of  Uiding.  The  bUl  of  }adi1^^,  tnhieh  wm  indoni 
in  blank,  (ran  not,  hotoever,  mdoeed,  bvt  leat  fir- 
warded,  together  with  the  biU  of  eaekoMgi,  if 
P.  N.  and  Co.  through  their  L!v«rfool  afMkfc 
theplainiiff.     The  plaintiff,  onihe  artmMdtktHk 


'  had  not  been  complied  mih,  r^tml  It  . 
accept  the  biJl  of  esKhange,  but  he  retainM  itt  H  ' 
of  lading,  paid  the  freight,  and  received  a  it 


■derfor  tA«  eotion  tigned  by  the  .  ,      . 

teere  nnaware  that  the  biU  of  eosekange  Wsrf 

been  accepted.     On  a  refutal  by  the  d^etti^^ 

deliver  the  cotton,  the  plaint^  brought  trovtr: 

Held  (a^trming  the  jvogment  of  the  Court  ^fr 

cfcejtuT    OhanAer),   that    the    plaintiff   tMt  Wt 

entitled  to  recover,  the  mienfton  vnth  vHA  b 

biU  of  eaichange  and  the  bHi  of  lading  tMnsMfk 

the  piatnWff'  being,  that  the  bM  of  e^ehatigt  «AmII 

be  acf^ted  or  ihe  bill  of  lading  rehfiud;  arf 

therefore  thai  the  MI  of  lading,  on  fcu  i^ImI 

to  accept  the  bill  of  exchange,  gave  vo  ri^  ^ 

property  to  the  pitting,  (a) 

Ekbor  on  a  Jud^ent  of  the  Court  of  Bxduqatr 

Chamber  affirming  a  judgment  of   the  Oaart  d 

Queen's  Bench  on  a  special  case. 

The  facts  are  briefly  stated  in  the  note  Aon, 
and  will  be  found  at  length  in  the  reports  in  tk> 
courts  below  :  (20  L.  T.  Sep.  N.  S.  S4;  38  L.  J. 
105, 177,  Q.  B.) 

Sir  £.  Palmer,  Q.  C.  and  Jordan  for  the  pkintil 
in  error,  referred  to  casee  relied  oa  in  the  args- 
ments  in  the  Queen's  Bench :  (Bee  20  L.  T.  Bap. 
N.  8.  27.) 

HoOcer,  Q.  C.  and  QuUy,  for  the  defendant  i> 
error,  were  not  called  on. 

Lord  CHXLMSfOKD.— Ut  Lords,  the  qneMion  is 
this  case  is  whether  the  oefendants,  the  omien  ^ 
the  vessel  Olinda,  were  bound  to  deliver  to  tte 
plaintiS  200  bales  of  cotton,  which  were  ahippad 
ty  Baton,  Nash,  and  Co.  from  T  '         -~' 


(a)  This  raport  is  011I7  a  sdhummt  of  tk*  JdhMh 
deliverad,  it  being  niuMoesssn  to  se£  than  ovt  atlaacIL 
The  fnll  jndgnieiita  will  ba  {mmd  In  L.  Bml  S  H.  L. 
Eng.  *  It.  W118.    Tha  q ' '       "      "^ 
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on  account  and  at  the  risk  of  the  plaintiff, 
her  they  are  liable  to  an  action  for  the 
ery.  Tfne  question  is  one  entirely  of  fact, 
&:  upon  the  circumstances  stated  in  the 
se,  and  upon  infepencos  which  the  courts 
*re  at  liberty  to  draw  fix)m  those  facts. 
iship  discussed  the  £acts.)  Now,  on  this 
we  have  had  the  opinion  of  two  courts — I 
vy  the  unanimous  opinion,  notwithstand- 
fight  doubt  intimated  by  Cleasby,  B. — 
ine  judges,  that  the  plamtiff,  under  the 
inces,  was  not  entitled  to  the  possession 
Tton,  But  is  said,  on  behalf  of  the  appel- 
kt  the  inference  of  fact  is  only  to  be  drawn 
trence  to  decisions  which  have  occurred 
:ard  to  documents  which  pass  the  pro- 
^oods ;  and  we  have  been  reterred  to  cases 
.hat,  where  goods  are  shipped  on  account 
it  the  risk  of  a  consi^ee,  the  absolute 
in  the  goods  vests  in  him,  subject  only  to 
)n  the  part  of  the  consignor  to  stop  in 

Some  strong  cases  have  been  citea  on 
gect,  and  particularly  two  before  Lord 
ragli,  viz.,  WaUey  v.  Montgomery  (3  East. 
Cox  V.  Harden  (4  East  211.)  In  the  latter 
consignee  had  obtained  possession  of  the 
bich,  Lord  EUenborongn  said,  removed 
ulty  which  stood  in  the  way  of  the  con- 
lamely, "  the  circumstance  of  the  captain's 
Igned  the  bills  of  lading  in  such  terms  as 
aititle  them  to  call  upon  nim  for  a  delivery 
lese  bills'*  of  lading."  This  shows,  there- 
t  upon  a  shipment  with  an  invoice  on 
uid  at  the  request  of  the  consignee,  the 
r  may  impose  conditions  on  the  delivery 
sion.  Now  that  this  is  always  a  question 
ion  appears  to  me  decided  by  the  case  of 
.  Nkolson  (12  L.  T.  Rep.  N.  S.  573;  19  C.  B., 
. )  Li  a  book  to  which  1  have  been  referred, 
h  appears  to  be  very  ably  written  (Benja- 
lale  of  Personal  Property),  the  authorities 
ubject  are  all  collected,  and  the  result 
up  clearly  and  distinctly  in  the  following 
p.  288) :  "  The  following  seem  to  be  the 
3  established  by  the  foregoing  authorities  : 
lere  goods  are  delivered  by  the  vendor  in 
e  of  an  order  to  a  common  carrier  for 
bo  the  buyer,  the  delivery  to  the  carrier 
e  property,  he  being  the  agent  of  the  ven- 
cerve  it,  and  the  delivery  to  him  being 
it  to  delivery  to  the  vendee;  secondly, 
K)ds  are  delivered  on  board  a  vessel  to  be 
ind  a  bill  of  lading  is  taken,  the  delivery 
mdoT  is  not  a  delivery  to  the  buyer,  but 
ptain,  as  bailee,  for  delivery  to  the  person 

by  the  bill  of  lading  as  the  one  for  whom 
bo  be  carried."  Under  these  circumstances 
that  your  Lordships  can  entertain  no 
latcver  that  the  judges  in  the  court  below 
It,  and  that  the  ludgment  of  the  Courts  of 
er  Chamber  ougnt  to  be  afl5rmed. 
Westbuet.— My  Lords,  the  law  and  the 
«  of  fact  are  in  this  case  clear.  The  Per- 
house  in  shipping  the  cotton  took  from 
Bin  a  bill  of  lading  to  their  own  order, 
it  of  this  transaction  was  to  contest  the 
»n  of  the  captain,  and  make  him  account- 
ielivery  to  the  holder  of  the  bill  of  lading. 
pers  afso  reserved  to  themselves  the  right 
iding  possession  from  the  captain.  They 
rdbre,  all  tlie  incidents  of  property  vested 
u    Koir  ffaiB  was  not  mconshstent  with 


the  special  terms  of  the  shipment,  namely,  that 
the  cotton  was  shipped  on  account  of  and 
at  the  risk  of  the  buyers.  The  buyer,  how- 
ever, relies  on  certain  circumstances  to  control 
the  legal  effect  of  the  above  transaction.  With 
regara  to  the  letter  of  Nov.  12,  the  bill  of 
lading  is  spoken  of  as  accompanying  the  invoice 
which  the  letter  covers.  But  this  it  seems  was  a 
mere  accidental  mistake,  which  cannot  affect  the 
legal  conclusion  as  to  the  transaction.  Another 
and  a  very  important  inquiry  is  as  to  the  intent 
with  which  Paton  and  Co.  sent  the  bill  of  lading 
and  bill  of  exchange  to  the  present  appellant.  1 
think  there  is  no  doubt  that  the  inference  they  in- 
tended to  be  drawn  from  their  sending  both  aocu- 
ments  together  was  that  if  the  appellant  did  not 
choose  to  accept  the  bill  of  exchange  he  would 
send  back  the  bill  of  lading.  This  was  not  done, 
and  I  take  it  that  the  bill  of  lading  acquired  in 
that  way  gave  no  right  of  property  to  the  present 
appellant.  The  judgment  or  the  court  below  ought 
to  be  affirmed. 

Lords  CoLONSAY  and  Caikns  concurred. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff  in  error>  Johnson  and 
WentheraUs,  agents  for  W.  H.  Hewitt^  Manchester. 

Attorneys  for  the  defendants  in  error,  Cliettfer 
and  Urquha/i-t,  agents  for  Lace,  Ban/nei;  and  Co., 
Liverpool. 

coxTBT  or  qjTEi&jrs  bjsitch. 

Reported  by  T.  W.  SAmrosBS  and  J.  Shobtt,  Esqra., 

BaiTiBterB-at>Law. 
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AprU  22.  May  3  ajid  27,  1871. 

(Before  Mellor,  Lush,  and  Hannen,  JJ.) 

Nicholson  (app.)  v.  Williams  (resp.) 

Port — Powers  of  tlis  Boa/rd  of  Trade  to  declare  the 

Ivniits    of — Taking    haUast    or    shijigle  from — 

54  Geo.  3,  c.  159,  s.  14. 

The  powei'8  of  the  Board  of  Trade  under  the  16  Sf"  17 

Vict.  c.  107  (Onsf^ms  Consolidation  Act  1853), 

amd  the  25  ^  26  Vict  e.  69,  s.l7  (the  Harbours 

Tra/nsfer  Act  1862)  to  appoint  ports  atid  declare 

the  limits  thereof  are  not  limited  to  revenue  pw- 

poses  only;   nor    are  such   poicers    confined    to 

** ports  "  in  their  merely  geographical  sense.  Wtiere, 

therefore,  hy  an  order  of  the  Board  of  Trade,  the 

limits  of  the  port  of  HiiU  were  extended  and  de- 

fined,  and  the  sea  between  Flamborough  Head  and 

Spurn  Point  was  pUiced  tvithin  them,  and  persons 

were  prohibited  from  taking  baUaM  or  shingle 

fro7n  certain  parts  of  the  shore  so  extended  as  the 

port  of  HuU : 

Held,  thai  a  person  so  tahing  baUast  or  shinglefirom 

such  parts  was  guUty  of  an  offence  within  the 

meaning  of  sect.  14  of  the  54  Oeo.  3,  c.  159.  (a) 

This  was  a  case  stated  under  the  20  &  21  Vict.  o. 

43,  by  the  stipendiary  magistrate  of  Hull,  upon  a 

conviction  by  him  ca  the  appellant,  under  the  54 

Geo.  3,  c.  159,  s.  14,  for  taking  shingle  from  the 

shores  of  the  port  of  Kingston-upon-Hull.    The 

case  stated,  among  other  things,  as  follows : — 

The  information  against  the  appellant  in  this 
case  was  Ifdd  by  the  collector  of  customs  at  Hull, 
by  direction  of  the  Board  of  Trade,  and  charges 
that  the  appellant  did  on  the  11th  April  1870,  at 


(a)  This  o»n  soaroely  be  called  a  maritime  law 
but  aa  it  may  heceaftet  be  xiMiui  in  «l\»^sa?DQSk%  ^^  i&ms^> 
ing  of  the  word  "  pott;*  It  \a  Vittftt^ftQL.—'Eio. 
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the  pAruh  of  Owthom  in  the  cr>antj  ci  York, 
tmlAwfoIlj  takfi  shingle  from  the  shores  or 
baoks,  or  from  a  portion  of  the  shores  or  banks  of 
the  port  of  Kingston-apon-Hall,  whereby  the  said 
port  WM,  and  is,  in  danger  of  being  damaged  con- 
trary to  the  ^  Geo.  3,  a  159,  thereby  incurring  a 
penalty  of  102. 

The  offence  thus  brooght  onder  consideration, 
WM  committed  on  the  seashore  at  Withemsea,  in 
the  parish  of  Owthom*  and  coanty  of  York, 
Witbemsea  being  a  village  about  fifteen  milee  to 
the  north  of  the  Spam  roint,  and  several  miles 
sooth  of  Flamborongh  Head,  and  lying  also  between 
Spam  and  a  Tillage  called  Hornsea.  On  the 
1st  Aog.  18d8,  the  Board  of  Trade  issued  an  order 
which  prohibited  the  removal  of  shingle  from 
the  shore  or  banks  or  any  portion  of  the  shore  or 
banks  at  Spam  Point,  from  the  low  lighthouse 
southward  to  the  extreme  of  the  point  at  low 
water,  and  northward  two  and  a  half  statute  miles 
on  both  sides  of  the  Spurn  Point.  In  July  1869 
proceedings  were  taken  by  the  board  against 
several  narties  for  infractions  of  this  order  at  a 
place  called  Kilnsea,  two  miles  from  Spurn  Point, 
and  they  pleaded  guilty,  no  prof esHional  gentleman 
having  appeared  for  them ;  the  reKult  l^in^,  that 
the  practice  of  taking  shingle  within  the  limits  de- 
ftnea  by  the  order  was  stopped. 

After  the  proceeding  in  «fuly  1869,  the  Board  of 
Trade  issued  a  second  order,  bearing  date  the 
6th  Sept.  1869,  prohibiting  the  removal  of  shingle 
or  ballast  from  the  shorc^H  and  banks  of  the  port  of 
Kingston-upon-Hull,  and  the  works  thereof  be- 
tween the  northernmost  boundary  of  the  parish  of 
Hornsea,  and  the  limits  north  of  Spurn  Point,  de- 
fined by  the  said  order  of  the  Ist  Aug.  1868. 

Tlie  prohibition  contained  in  this  serond 
order  of  the  Board  of  Trade  seems  to  have  been 
the  means  of  stopping  the  removal  of  shingle 
within  the  extended  limits  up  to  the  11th  April 
last ;  but  on  that  day  the  appellant,  by  the  direc- 
tion of  Sir  Clifford  Constable,  removed  shingle 
from  the  shore  near  Withomsea,  a  previous  inti- 
mation that  he  would  do  so  having  been  sent  to  the 
Board  of  Trade  by  Sir  Clifford  Constable's  soli- 
citor. 

The  removal  of  the  shingle  is  admitted,  and  it 
was  not  only  admitted,  but  proved  before  me  by 
the  evidence  of  Mr.  Code,  Captain  Carter,  Mr. 
Oldham,  and  others,  that  such  removal,  if  unre- 
stricted from  Hornsea  to  Kilnsea,  must,  by  endan- 
gering the  lighthouse  at  Spurn  and  the  navigation 
and  harbourage  in  the  Humber,  in  the  Hank  roads, 
and  under  Sunk  Island,  to  be  injurious  to  the  last 
degree  to  the  port  of  Hull,  assuming  that  such  port 
(as  alleged  on  the  part  of  the  Board  of  Trade) 
should  DO  found  to  extend  fVom  Trent  Fall  to 
Flamborough  Head. 

Mr.  O'Dowd  (who  appeared  for  the  Board 
of  Trade),  alter  ouoting  various  authorities, 
prooeedea  to  the  Acts,  Orders,  Ac.,  of  more 
modem  date,  which  authorise  the  Board  of 
Trade  to  proceed  against  parties  removing  shingle 
from  the  coast  at  j^Vitherasea,  and  he  submitted 
the  mode  under  which  a  port  can  now  be  created, 
and  the  only  mode  is  under  the  provisions  of  an 
Act,  commonly  called  the  Customs  Consolida- 
tion Act  1863  (16  A  17  Vict.  c.  107),  but  the  fuU 
title  of  which  is  an  Act  to  Amend  and  Consolidate 
the  Law  relating  to  the  Customs  of  the  United 
Kingdom  and  of^the  Isle  of  Man,  and  certain  Laws 
relating  to  Trade  and  Navigation  and  the  British 


Possessioas.   Under  that  Act  the  Treasurr  majbf 
their  warrant  appoint  an  v  port  or  sub-pOTt  in  lb 
United  Kingdom,  and  declare  the  limit  tfaeno( 
and  appoint  proper  places  within  the  sHiie  to  bi 
legal  quays  for  the  lading  and  onkding  of  good^ 
ani  declare  the  bounds  and  extent  ol  any  wk 
quays,  or  annul  the  limits  of  any  port,  rabfoi 
haven,  oeek,  or  legal  quayabready  aopointoiorto 
be  hereafter  set  out  ana  ^pointea,  sod  dedn 
the  same  to  be  no  longer  a  port,  sub-port,  fano^ 
creek,  or  legal  quay,  ....  or  alter  andTvjfti 
names,    bounds,    and    limits    thereof,    Ac.   Ik 
ODowd  then  contended  that  under  the 
of  this  Act  Hull  was  appointed  a  port 
Treasury,  as  appears  by  tne  ChzetU  of  17th 
l&i8  (No.  20,8:37),  hereto  annexed,  ind  that 
port  commences  at  the  confluence  of  the  Trent 
Ouse,  and  extends  to  Spurn  Point  at  the  entiafl 
of  the  Humber,  and  from  thence  northerly  ikit 
the  coast  of    Yorkshire  to  Flamborongh  Baa 
The  54  Geo.  3,  c.  15^>  (which  creates  the  ofa*^ 
alleged  to  have    been  oonmoittcd    by  appcM 
enacts  that,  in  order  to  prevent  dsunage  W<i 
done  to  the  shores  or  banks  of  the  ports,  hM^^J^ 
or  havenK  of  the  kingdom,  no  person  ahiD  ifc 
ballast  or  shingle  from  the  shores  or  banks  <»if  i 
portion  of  the  shores  or  banks,  of  any  port,  M 
oour,  or  haven  of  the  kingdom  from  whidiw 
(Commissioners  for  executing  the  office  of  M 
High  Admiral  shall  find  it    necessary,  for  ■ 
protection  of  such  port,  harbour,  or  haven,  flfj 
works  thereof,  by  order  published  in  the  (^J* 
to  prohibit  the  taking  or  removing  of  such  aWJ 
or  ballast  upon  pain  of  forfeiting  ten  po™* 
every  such  offence.  ^ 

By  the  Harbours  Transfer  Act  1862  (25  *» 
Vict.  c.  69,  s.  17)  it  is  enacted  thatirom  and* 
the  3l8t  Dec.  1862,  sects.  14  and  16  of JJJ 
64th  Geo.  3,  c.  159,  and  all  provisiouB  if^ 
thereto  shall  be  read  and  construed  as  if  ^i*^^?! 
of  Trade  were  named  in  the  said  section  bi^^ 
the  Admiralty. 

In  pursuance  of  the  powers  thus  conferred^* 
them,  the  Board  of  Trade  issued  the  two  owg 
already  referred  to,  A  and  B,  and  for  the  tej* 
of  the  observance  of  the  second  of  those  o'JJ' 
the  proceedings  against  appellant  have  be^^**^ 

In  reply  to  the  case  for  the  prosecutioDi '^ 
Kemplay  admitted  that  if  the  Board  of  Trade  hjj' 
power  to  make  an  order  that  will  include  ^'^Jjj 
sea,  the  defendant  must  be  convicted,  but  oontcsdi^ 
that  the  port  of  Hull,  alleged  by  the  prosecatio&|*  . 
extend  from  Trent  Falls  to  Flamborough  HeiAtf* 
thus  or  otherwise  to  include  Withemsea,  isoohj 
port  for  Customs  purposes,  and  not  a  port  intl^ ; 
the  moaning  of  tne  14th  section   of  54  Geo>  ^ 
c.  159,  and  that  that  statute  applies  only  to  p<V^ 
as  defined  by  Lord  Hale. 

The  only  case  referred  to  by  Mr.  KemplsT  i> 
support  of  this  argument  was  the  Hull  Dock  (W 
pany  v.  Brotcne  (2  Bam.  &  Adol.  43),  and  1  find 
that  it  was  noticed  in  a  subsequent  case,  Bet^v< 
Baper  (3  Bam.  &  Adol.  284) ;  but  upon  examinnft 
those  cases  they  do  not  appear  to  me  to  lead  tothf 
conclusions  Mr.  Kemplay  was  contending  for.  1 
failed  to  satisfy  myself,  having  regard  to  tbe  modi 
of  creating  ports  in  ancient  and  more  modem  timM 
and  to  the  various  authorities  on  the  aalgeci^ 
ports,  to  which  reference  has  been  made,  tMi 
would  be  safe  for  me  to  coincide  in  the  oondiMJa 
that  the  port  of  Hull  can  only  be  said  to  liiotai 
the  coast  near  Withemsea  for  OoBtana 
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ade  that  part  of  the  coast  from  the 
the  54  Gfeo.  3,  c.  159,  s.  14. 
nothing  in  the  title  or  object  of  the 
hat  indicates  any  intention  to  circom- 
>rts  created  under  its  provisions  to 
ae  purposes,  or  in  any  manner  what- 
n  the  contrary,  the  ports  referred  to 
to  be  capable  of  limitation  only  in 
rith  the  terms  of  the  order  creating 
I  find  in  the  order  of  1848  any  words 
Lg  the  creation  of  the  port  of  Hull, 
it  its  provisions  to  merely  revenue 
>r  is  it  a  fact  that  the  duties  of 
I  in  reference  to  the  port  of  Hull, 
rm  in  the  extended  sense  contended 
lard  of  Trade,  are  limited  to  revenue 
I  find  that  the  Customs  have  juris- 

the  port  of  Hull  as  thus  extended 
purposes  wholly  independent  of  re- 

as  cases  of  stranding,  registnr    of 

being  the  ordinary  agents  of  the 
^e  in  matters  not  belonging  to  the 

a  revenue  department.  It  has  not 
Ted  by  the  appellant  that  there  is  any 
}f  creating  a  port  in  the  present  day 
)pted  as  to  the  port  of  HuU  imder  the 
lo,  and  it  has  not  been  shown  by 
•therwise  that  there  is  or  ever  was  a 

in  accordance  with  the  definition  of 
ihough  it  would  seem  from  the  case 
T  Mr.  Kempla^  that  there  was  formerly 
'er  Creek,  which  was  sometimes  called 
Hull.  No  reasons  were  adduced  by 
t  when  before  me  for  contracting 
be  benefits  to  be  derived  from  the 
159,  8.  14,  though  such  a  result  must 

Act  is  confined  to  such  ports  only  as 
7  within  the  definitions  contained  in 
Tfork. 

iew  of  the  various  legal  authorities 
re  me,  I  decided  in  favour  of  the  view 
3  Board  of  Trade,  and  held  that,  ac- 
le  proper  construction  of  the  autho- 
d  to  of  the  16  &  17  Vict.  c.  107,  the 
3.  159,  s.  14,  and  of  the  Prohibitory 
)  Board  of  Trade,  an  offence  had  been 
ly  the  appellant  as  charged  against 
formation  before  me,  and  I  found  him 
ingljr. 

uestion  of  law  that  I  propose  to  submit 
statement  for  the  opmion  of  this  court 
e  orders  of  the  Board  of  Trade,  having 
iug.  1868  and  the  6th  Sept.  1869,  are 
,  of  law  P 

t  should  be  of  opinion  that  the  said 
'alid,  then  the  said  conviction  was 
>rop>erly  made,  and  the  appellant  is 
resaid,  and  the  said  conviction  is  to 
'  the  court  should  be  of  opinion  other- 
he  said  information    is   to  be    dis- 

o  the  case  were  an  extract  from  the 
ie  of  the  17th  Maich  1848  (No.  20,837), 
>  be  an  order  of  the  Lords  of  the  Trea- 
ng  the  limits  of  the  port  of  Brid- 
lefi]iing[the  limits  of  the  port  of  Hull; 
prohibiting  the  taking  of  ballast  or 
the  shores  or  banks  ot  the  said  port. 
these  wiU  be  found  sufiBciently  made 
tent  of  the  case,  and  in  the  juagment 

KimMke,  Q*  C.  (Knnplay  with  hha) 


appeared  for  the  appellant,  and  in  the  coarse  of  his 
argument  cited  the  following  statutes  and  authori- 
ties:— 

54  Geo.  8,  o.  159,  ss.  2,  3,  4,  6,7,  8, 11, 12, 14, 16; 
19  Oeo.  2,  0.  22,  s.  7 ; 
6  060.4,0. 107,  s.  135; 
9  ft  10  Yiot  0. 102,  88. 13, 14, 15, 16, 17 ; 
16  ft  17  Yiot  o.  107, 88.  9, 10, 15, 18,  81, 37, 286, 335 ; 
The  GeneroZ  Steams  Na/oigatum  Com^atiy   ▼.    7%e 
Britiah  and  Colonial  Steam  Navigation  Company. 
L.  Bep.  3  Ex.  330 ;  37  L.  J.  194,  Ex. ;  19  L.  T.  Bep. 
N.  8.357; 
Callis  on  Sowers,  58,  72 ; 
The  Mayor  of  Exeter  ▼.  Warren^  5  Q.  B.  773 ; 
Dock  Company  of  Kingston-upon'HM  ▼.  Broume,  2 

B.ftAd.  43; 
Hale  de  Portihiui  Maris,  46,  47, 50. 
The  Attomey'(hnerdL  (Beasley  with  him)   ap* 
peared  for  the  respondent,  and  m  addition  to  the 
above  authorities  quoted, 

Hammill'8  Laws  of  the  CuBtoms,  77. 
The  arguments  of  counsel  are  so  fully  adverted 
to  in  the  following  elaborate  judgment,  that  it  is 
unnecessary  further  to  refer  to  them. 

Oar,  ado,  vuU. 

May  27. — Lush,  J. — ^The  question  submitted  to 
us  by  the  case  is,  whether  two  orders  of  the  Board 
of  frade,  dated  the  1st  of  Aug.  1868,  and  the  6th 
Sept.  1869,  are  valid  in  point  of  law.  The  first  of 
these  orders,  after  reciting  that  the  board  had 
found  it  necessary  for  the  protection  of  the  harbour 
or  haven  of  the  river  Humber,  and  of  the  shores 
and  banks  thereof,  and  of  the  works  thereof,  to 

Erohibit  the  taking  or  removing  of  any  shingle  or 
allast  from  the  shore  or  bank  thereinafter  speci- 
fied, prohibited  all  persons  from  taking  or  remov- 
ing any  description  of  shingle  or  baUast  firom  the 
shore  or  banks,  or  from  any  portion  of  the  shore  or 
banks,  at  Spurn  Point,  from  the  Low  Lighthouse 
southward  to  the  extreme  of  the  point  at  low 
water,  and  northward  two  and  a-half  statute  miles 
on  both  sides  of  the  Spurn  Point.  The  second 
order,  after  reciting  the  first,  and  that  for  the 
further  protection  of  the  said  harbour,  haven,  or 
port,  ana  also  for  the  protection  of  the  shores  and 
banks  of  the  port  of  Kingston-upon-Hull,  and  of 
the  works  thereof,  the  Board  of  Trade  had  found 
it  necessary  to  extend  the  limits  mentioned 
therein,  went  on  to  prohibit  the  taking  of  shingle 
or  ballast  from  the  shore  or  banks,  or  firom  any 
portion  of  the  shore  or  banks  of  the  said  harbour  or 
naven,  or  firom  the  shores  and  banks  ol  the 
port  of  Kingston-upon-Hull,  and  the  works  thereof, 
oetween  the  northernmost  boundary  of  the  pensh 
of  Hornsea  and  the  limits  north  of  Spurn  Point, 
defined  by  the  order  of  the  Ist  Aug.  lo68.  These 
orders  were  professedly  founded  on  the  statute 
54  Geo.  3,  o.  159,  s.  14,  by  which  it  is  enacted  that, 
in  order  to  prevent  dainage  being  done  to  the  shores 
or  banks  of  the  ports,  harbours,  or  havens  in 
this  kingdom,  no  person  or  persons  shall  take  any 
bidlast  or  shingle  nrom  the  shores  or  banks  or  any 
portion  of  the  shores  or  banks  of  any  port,  harbour, 
or  haven  of  this  kingdom  firom  which  the  Commis- 
sioners for  executinff  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom  for  the  time  beinff 
shall  find  it  neoessaiy  for  the  protection  of  mum 
port,  harbour,  or  haven,  or  the  works  thereof  by 
order  under  t^eir  hands,  Ao.,  to  prohibit  the  taking 
or  removing  of  such  shinffle  or  Dollast,  upon  jpein 
of  forfeiting  for  every  such  offence  the  sum  of^lOi 
By  the  25  £  26  Yict.  a  69,  s.  16,the  fo^rac^^v^teik 
in  the  Oommissionfim  of  t^  Ikd3fiaxfi3i^j\s9  ^do^ 
seotioQ  were  traxisteErrei\o\»b!eBoMt^clTt%d^  ^ 
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place  where  the  shingle  was  taken  by  the  defendant, 
and  for  which  taking  he  was  convicted,  is  not  upon 
any  portion  of  the  shore  or  banks  of  that  which  is 
popularly  known  or  which  would  be  geographically 
described  as  the  harbour  or  haven  of  the  Humber, 
or  the  port  of  Kingston-upon-Hull,  but  upon  a 
part  of  the  coast  fifteen  miles  to  the  north  of  bj^um 
Pbint,  and  lying  between   Spurn  and  a  village 
called  Hornsea.    This  was  not  in  any  sense  part  of 
the  port  of  Kingston-upon-Hull,  or  of  the  haven 
of  the  Humber  at  the  time  of  passing  the  54  Geo.  >^; 
but  it  was,  at  the  date  of  the  offence,  within  the 
limits  of  the  port  of  Kingston-upon-Hull,  as  those 
limits  were  appointed  and  defined  by  an  order  of 
the  Commissioners  of  Customs  made  in  1848,  and 
published  in  the  London  Gazette  on  the  17th  March 
m  that  year.     By  that  order,  made  under  the  9  &  10 
Vict.  c.  102,  the  coast  from  Spurn  Point  to  Flam- 
borough  Head,  which  in  the  fourth  year  of  Geo.  2 
had  been  assigned  to  the  port  of  Bridlington,  and 
which,  at  the  passing  of  the  54  Geo.  3,  was  within  the 
limits  of  that  port,  were  transferred  to  and  directed 
to  form  part  of  the  port  of  Hull.     On  behalf  of  the 
appellant  it  was  contended  that  the  powers  of  the 
Board  of  Trade  under  the  53  Geo.  3,  c.  159,  s.  14, 
are  confined  to  what  is  geographically  within  part 
of  the  port  or  haven  whicn  is  popularly  known 
as  such,  or  at  all  events,  as  regard-s  this  case, 
to  so  much  of  the  shore  as  formed  part  of  the 
port  of  Hull  at  the  time  when  the  Act  passed. 
The  title  of  the  Act  is,  "  An  Act  for  the  better 
Regulation  of  the  several  Ports,  Harbours,  Road- 
steads, Sounds,  Channels,  Bays,  and   Navigable 
Rivers  in  the  United  Kingdom,  and  of  His  Majesty's 
Docks,  Dockyard,  Arsenals,    Wharfs,    Hoorings, 
Ac."  and  it  contains  various  enactments,  some  of 
which  apply  to  the  whole  coasts  of  the  kingdom, 
others  omy  to  places  frequented  by  ships  for  the 
purpose  of  loading  and  discharging.      The  two 
sections  iinmediatelyprecedin^  the  14th  belong  to 
the  former  class.     Tney  prohibit  the  unlading  on 
any  part  of  the  shore,  except  at  a  wharf  constructed 
for  the  purpose,  of  any  ballast,  stone,  gravel,  Ac., 
except  at  or  within  two  hours  before,  or  two  hours 
alter,  high  water,  and    the  depositing    of   such 
matters  at  any  time  below  low  water  mark  at 
neaip  tides,  Ac.    The  14th  section  belongs  to  the 
latter  class,  and  applies  only  to  ports,  harbours,  or 
havens,  its  object  being  to  prevent  disturbance  of 
the  shore  of  these  places  or  resort  for  shipping 
which  might  result  in  injury  to  the  navigation  and 
conseouent  detriment  to  commerce.     It  is  there- 
fore clear  that  the   jurisdiction  of  the  Board  of 
Trade  to  prohibit  the  taking  of  shingle  extends 
not  over  the  whole  of  the  coast  of  the  kingdom, 
bat    only    over    such    portions    thereof    as    are 
within  the  ambit  of  a  port,  harbour  or  haven. 
Whatever  is  done    beyond    those    limits  is  left 
to  be    dealt  with    at  common  law,   but  within 
those  limits    the    jurisdiction    of   the    board    to 
prohibit  the  public  from  taking  shingle  or  ballast 
18  absolute  ami  without  appeal.    What  may  be  the 
meaning  and  operation  or  the  saving  clause,  the 
28th  section,  it  is  unnecessary  to  consider,  because 
the  defendant  did  not  brins  himself  within  its  pro- 
yisions.  On  the  other  hand,  it  is  equally  clear  that 
their  inrisdiction  is  not  limited  to  ports  or  havens 
for  which  regulations  have  been  made  under  the 
earlier  sections  of  the  Act.  The  enactment  applies, 
as  the  object  and  purpose  of  it  require  that  it 
should  apply,  to  "  any*  md  every  port,  harbour, 
and  hatven  in  the  kingdom.     Porto  and  havens  are 


not  mere  geographical  expressions.  They 
places  appoint^  by  the  Crown  for  personj 
merchandises  to  pass  into  and  out  of  the  reab 
at  such  places  only  is  it  lawful  for  ships  to  Ion 
discharge  cargo.  The  assignment  oi  such  p 
to  be  "  tno"  inlets  and  gates  of  the  realm  b 
always  has  been  a  branch  of  the  prerogative, 
iiig,  as  Blackstone  remarks  (vol.  1,  p.  2()4),f 
upon  a  fiscal  foundation,  in  order  to  secun 
kmg's  marine  revenue.  Their  limit  and  be 
are  necessarily  defined  by  the  authority  ? 
creates  them,  and  the  area  embraced  ^ 
those  limits  constitute  the  port.  Having 
granted  the  franchise,  the  king  had  not  at  coi 
law  the  power  of  resumption  or  of  narrowii^ 
confining  their  limits  when  once  establishec 
any  person  had  a  right  to  load  and  discbarj 
merchandise  in  any  part  of  the  haven,  where 
observed  by  Blackstone  in  the  same  volume, 
revenue  of  the  Customs  was  much  impain 
diminished  by  fraudulent  loadings  in  obscu 
ners."  This  occasioned  the  statutes  of  1 
c.  11,  and  13  &  14  Car.  2,  c.  11.  The 
statute  (sect.  14)  enables  the  Crown  by  comi 
to  appomt  all  such  further  places,  ports,  1 
and  creeks  (except  the  town  of  Hull)  a 
be  lawful  for  loaaing  or  discharging,  lac 
shipping  of  any  goods,  wares,  or  merch 
witnm  the  Kingdom  of  England,  and  to  sc 
and  appoint  the  extents  and  limits  of  eve 
haven,  or  creek  within  the  kingdom,  whei 
extents,  limits,  and  privileges  of  ever 
haven,  or  creek  may  be  ascertained  and 
The  town  of  Hull,  which  was  a  legal  p 
out  of  mind,  having  been  excepted  out 
operation  of  this  Act,  a  private  Act  was  i 
the  14  Geo.  3  (c.  56),  whereby  his  Majc 
empowered  to  assign  necessary  places  ai 
at  ICingston-upon-Hull,  and  to  settle  the 
and  limits  of  the  same ;  and  by  the  4t 
(private),  the  rights  and  privileges  wk 
belonged  to  the  port  of  Kingston-u] 
were  extended  to  new  docks  and  basi 
made,  which  were  deemed  and  held 
part  of  the  port:  (see  HuU  Dock  Com 
Bnnvn,  2  Barn.  &  Aid.  43.)  The  Act  of  Ct 
remained  in  force  down  to  the  year  1825, 
was  repealed,  together  with  a  large  numbex 
statutes  relating  to  the  Customs,  and  a 
passed  (6  Geo.  4,  c.  108,  s.  135),  whereby  a 
power  was  given  to  appoint  by  commissio 
the  Court  of  Exchequer  any  port,  haven, 
in  the  United  Kingdom,  and  to  set 
limits  thereof ;  hut  this  section  contained  s 
in  affirmance  of  the  common  law,  that  a 
havens,  and  creeks,  and  the  respective 
thereof,  and  all  legal  quays  appointed  an< 
and  existing  as  such  at  the  commencemei 
Act  under  any  law  till  then  in  force  shall  < 
to  be  such  ports,  havens,  creeks,  limits,  a 
quays  respectively  as  if  the  same  had  1 
pK)inted  under  the  Act.  This  provision 
enacted  in  the  subsequent  Consmidation  I 
3  &  4  Will.  4,  c.  62,  and  8  &  9  Vict.  c.  86).  i 
contained  the  saving  in  &vour  of  existin 
and  quays.  But  the  9  &  10  Yict.  c.  102,  w] 
pensed  with  the  commission  out  of  the  £z) 
and  vested  the  appointment  of  ports,  sx 
and  quays  in  the  Commissioners  of  C 
abrogated  the  right  which  existed  at  < 
law  which  had  been  preserved  by 
^previous   Acts.      Sect.  15  empowcuns   O 
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>  annnl  the  limits  of  any  port 
1,  creek,  or  le^  quay,  or  to  alt^  or 
s,  bounds,  or  limits  of  any  such  port, 
a,  creek,  or  quay.  Sect.  16  requires 
int,  annulment,  or  alteration  to  be 
he  Lo7idon  Gazette.  It  was  under 
hat  the  order  was  made  in  1848, 
ort  of  Bridlington,  and  assigning  the 
y  of  that  port  to  the  port  of  BulL 
Dusiderations  it  appears  to  us  to  be 
b  that  the  word  "  port'*  in  64  Qeo,  3 
i  geographical,  but  in  its  legal  and 
as  denoting  a  place  to  which  ships 
be  authorised  to  resort  for  loading 
og.  Its  object  and  purpose  being 
yn  and  protection  oi  these  places 
'  the  sake  of  shipping  and  commerce, 
e  been  meant  to  refer  to  places 
are  not  allowed  to  resort,  nor 
to  the  mere  geographical  limits 
es.  Ports  ana  havens  are  not 
such  limits,  but  by  limits  arbi- 
by  the  authority  by  which  the  port 
Bridlington,  which  was  created  a 
e  statute  of  Car.  2  extended  along 
of  coast  at  the  time  the  54  Greo.  3 
^an  it  be  said  that  this  spot  was  not 
part  of  the  shore  or  bank  of  the 
igton  P  It  had  as  a  port  no  other 
ee  which  were  assigned  to  it  when 
ft  port.  But  it  was  further  argued 
I  an  ancient  port,  and  the  power  to 
¥as  given  for  Customs  purposes  only, 
he  port  remained  for  all  other  pur- 
were  at  the  time  the  54  Geo.  3 
it  the  14th  section  must  be  read  as 
i  port  as  it  existed  at  that  time.  We 
bo  this  argument.  It  was  for  Cus- 
that  ports  were  at  first  instituted, 
ch  purposes  they  are  allowed  to  re- 
;liise,  and  although  at  common  law 
Id  not  revoke  an  appointment  once 
ar  that  under  the  9  A  10  Vict.  c.  102, 
w  has  the  power  to  annul  and  take 
hise  iVom  any  port,  whether  it  be  an 
ke  Hull,  or  a  comparatively  modem 
Uington.  When  this,  however,  is 
ceases  to  be  a  port,  and  the  54  Geo.  3 
ies  to  it.  If,  instead  of  annulling 
commissioners  were  to  contract  its 
the  port  would  consist  of  the  area 
bose  new  new  limits  and  the  coast 
[h  formerly  subject  to,  would  no 
in,  the  jurisdiction  of  the  Board  of 
istead  of  annulling  or  contracting, 
lers  extend  the  limits  of  the  port, 
ly  taken  in  become  as  much  a  part 
was  the  part  originally  within  it. 
D  were  whether  a  right  to  anchor- 
dues  claimable  in  the  port  as  it 
the  order  of  1848,  is  by  virtue  of 
ended  over  the  new  area,  the  case 
dy  different.  The  answer  that  the 
B8  made  for  Customs  purposes,  and 
the  grantee  of  the  dues,  would  be 
b  that  has  no  bearing  on  the  ques- 
to  decide,  which  is  whether  the  ex- 
form  part  of  the  port  within  the 
1 54  Geo.  3,  c.  159.  For  the  reasons 
t  qpision  that  they  do,  and  that  the 
b(^  iJM  Aoi  18  the  port  as  it  is  con- 
10  time  biiiig  bj  the  erdars  of  the 


Commissioners  of  Customs.    We  therefore  affirm 
the  conviction.  ConmctUm  affi/rmed. 

Attorneys :  Brookshank  and  OaUand ;  The  Soli' 
citors  to  the  Board  of  Trade. 


ADKZRALTT  COI7BT. 

Bcported  1^  J.  P.  Aspxhall,  Eiq.,  Barrister-at-Law. 


April  20  a/nd  June  6, 1871. 
The  Patau. 

Non-deiUoery  of  ea/rgo^OutbreaJc  of  wa/r — Ghrman 
ship — Enghsh  hiU  of  lading  a/nd  consignees — Whai 
law  governs — General  maritime  law. 

There  is  a  general  marUime  laM  administered 
aUke  by  EnaUsh  a/nd  foreign  courts,  ha/oing  admi' 
raUy  jwisa/iction,  distinct  from  the  rtvwnidpdl 
laws  of  nations,  (a) 

Lloyd  V,  Guibert  (13  L.  T.  Bep.  K  8,  602)  con- 
sidered. 

By  the  la/ws  of  England  amd  of  the  North  Germa/n 
Confederation,  a  hill  of  lading  is  decisive  as  &e- 
tuoeen  shipowner  amd  consignee,  a/nd  the  North 
German  code,  Mhough  providing  a  form  of  hiR  of 
lading,  does  not  prevent  a  specuuform  of  contract. 

The  master  of  a  North  Gemum  vessel,  under  a  North 
German  charter  party,  gave  a  bill  of  lading  for 
goods  shipped  on  boom  his  vessel,  in  South  Ame- 
rica,  as  part  of  a  general  cargo  to  be  delivered  in 
North  Gtermamy  to  English  consignees.  The  Eno' 
lish  Umguage,  money,  a/nd  weight  were  used  in  the 
bUl  of  ladma,  which  contained  the  proviso,  "  the 
darners  of  me  sea  only  excepted'*  The  m^aster 
of  the  vessel,  on  her  arrwal  al  Falmouth,  refused 
to  proceed  on  account  of  the  outbreaJe  of  war  be- 
tween France  and  GerrMvny : 

Held,  thai,  whether  the  contra>ct  was  governed  by 
English,  general  maritime,  or  North  German 
law,  the  master  was  bound  to  proceed,  as  the  bUl 
of  lading  was  precise  in  its  terms,  a/nd,  contenv' 
plating  the  happening  of  certain  events,  exempted 
ndm  in  only  one  event. 

The  goods  were  stowed  at  the  bottom  of  the  hold  under 
those  of  the  other  shippers,  and  as  the  charterers 
refused  to  consent  to  the  unloading  of  the  cargo  ai 

•  (a)  There  may  arise  oases  of  oontraot  where  the  law  of  no 
purtioalar  state  is  applioable,  no  intention  of  the  parties 
being  expressed,  as  in  the  oase  of  a  oontraot  made  on  the 
high  seas  between  vesaelB  of  different  states,  to  be  per> 
formed  on  the  high  seas,  and  there  is  no  doabt  that  there 
are  oertain  rules  of  oondnot  which  are  observed  by  all 
dvilised  nations  alike,  and  this  applies  both  to  qneetions 
of  oontraot  and  tort.  Snoh  roles  are  enforoeahle  by 
both  British  and  foreign  oonrts,  and  so  beoome  law,  and 
therefore  it  may  be  said,  that  in  maritime  matters  there 
is  a  general  maritime  law.  The  legislative  enactments 
of  Imgland,  or  of  other  oonntries,  cannot  apply  to 
foreign  ships  with  respect  to  acts  done  on  the  high  seas 
or  in  foreign  ports,  imless  their  owners  so  wish  at  the 
time,  and  when  a  suit  is  institated  agiinst  snoh  ships,  it 
is  manifeet  that  there  must  be  some  law  applicable  to 
them  which  is  distinct  from  the  statnte  law  of  the  land, 
and  this  law  is  derived  ttom  those  principles  which  form 
the  foundation  not  only  of  our  English  law,  bnt  of  the 
laws  of  all  civilised  nations.  Snch  a  law,  whatever  it 
may  be  called,  is  no  donbt  administered  by  English  and 
f oreiip  courts  having  admiralty  jurisdiction.  As  the 
principles  themselves  do  not  make  the  law,  but  it  is  made 
rather  bv  the  arolioation  of  them,jftte  dictum  above  will 
not  oonfliot  inui  the  weeds  of  willes»  J.»  in  Uoyd  v. 
Owbert  {sup.),  where  he  uses  the  phias^  "  the  general 
maritime  law  as  administered  in  Bnglann."  As  to  the 
law  governing  oases  of  ooUisioii  between  British  and 
foreign  sUps  on  the  hic^  seas,  see  The  ZoUssnm  (Swa. 
M),  The  IhmMn  (Swa.  08),  TKs  OWoMtAoir  QAllw^ 
P.  0.  C.  a02  s  4  L.  T.  B«». IS.  E.mv-^kD. 
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Falttiouthf  the  m/infer  would  not  deliver  to  the  row 
ftltjneee  tJwrf,  *^ven  on  the  offer  of  fidl  freight : 
Held,  th<U  the  ntcufter  icon  hound  to  deliver  (it  Fid- 

luouth. 
Seiuhio,    that   (Ut  the  ricjhls  and   ohli^jafiontt  of  thf 
paiiieg  to  a  contract  are  to  he  determined  htj  the 
law  which  they  have  (hiclarcd  tli^msflveH  to  intend, 
and  a^  where  tliere  in  n<t  fxpre^s  declaration  (f  in- 
teutio^i,  the y resumption  as  to  flie  law  cnntemplah'd 
by  t lie  parties  must  h«*  gath4'red  front  the  cirenm- 
stancyes  of  the  case,  in  this  case  tlie  English  law 
applied  to  tlie  contract  as  hetwe^n  the  sJiipownvr 
and  con8i<j'n€e.  (a) 
Thik  was  a  suit  instituted  under  the  6th  section  of 
the  Admiralty  Court  Act  1861  on  behalf  of  Messrs. 
Chalmers,  Guthrie,  and  Co.,  of  Idol-lane,  in  the 
City  of  London,  merchants,  the  consignees  under  a 
bill  of  lading  of  1P23  bags  of  coffee  on  board  the 
ship  Patrin,  for  damages  occasioned  by  the  non- 
delivery of  the  said  goods. 

The  Pairia  is  a  vessel  sailing  under  the  flag  of 
the  North  Genuan  Confederation,  and  belonging  to 
the  port  of  Geestemunde,  in  Hanover,  one  of  the 
states  of  the  Confedei-ation,  and  her  owners  are 
subjects  of  the  said  state.  In  March  1870  slie  was 
chartered  to  Messrs.  Frederick  Midler  and  Sons, 
of  Bremen,  subjects  of  the  said  Confederation,  and 
the  said  charter  was  entered  into  at  Bremen. 

Whilst  under  the  said  charter  party,  she  was 
lying  at  the  port  of  Champerico,  m  the  republic^  of 
Gruatemala,  taking  in  a  general  cargo  for  Ham- 
burg. The  said  cargo  was  shipped  under  the 
charter  party  for  the  benefit  of  Messrs.  Miiller  and 
Sons,  and  was  procured  by  them  or  their  agents, 
and  not  hj  the  ownei-s  of  the  ship. 

The  plaintiff's  ||^oods  were  shipped  on  board  the 
Pairia,  to  be  earned  to  Hamburg,  on  the  terms  of 
the  following  bill  of  lading :  - 

Shipped  in  c^ood  order  and  condition  by  FdigonM  y 
Ceballaa  on  board  the  vessel  oalled  the  Patria,  whereof 
B.  H.  KjMsebohm  is  master,  now  lying  at  the  port  of 
Champerioo,  and  bound  for  Hambnrg,  wA  Teoojato  and 
SanMose  de  Qoatemala,  to  nay,  1923  bags  of  ooffee,  of 
1901b.  net  each,  being  marked  and  nnmbered  as  in  the 
margin,  and  are  to  be  dehvered  in  the  like  order  and  con- 
dition at  the  port  of  Hamburg  (the  dangers  of  the  sea 
only  excepted,  unto  Messrn.  Chalmers,  Outhrie,  and  Ck>., 
of  London,  or  to  assigns,  he  or  they  paying  freight  for 
the  said  goods  41.  British  sterling  per  ton  of  2240lb.  and 
hi.  per  cent,  primage.  In  witness  whereof  the  master  or 
purser  of  the  said  vessel  hath  affirmed  to  five  bills  of 
lading  all  of  this  tenor  and  date,  one  of  which  being 
accomplished,  the  others  to  Htand  void. 

B.  H.  Kabsbbohk. 

Dated  in  Champerico  the  19th  March  1870. 

Five  copies  of  the  said  bill  of  lading  were  signed 
by  the  master,  and  four  were  given  by  him  to  the 
said  Fdigoras  y  Ceballas. 

All  the  remainmg  goods  on  board  the  Vahia 
were  shipped  for  i^mbui'g  by,  and  belonged  to, 
subjects  of  the  North-German  Confederation,  and 
continued  to  belong  to  them  up  to  the  institution 
of  this  suit.  On  oth  April  18/0  the  PairUi  sailed 
for  Hamburg,  and  on  the  23rd  Aug.  arrived  in  the 
British  Channel,  and  her  master  and  certain  of  her 
crow  being  ill  and  in  want  of  medical  assistance, 
the  ship  put  into  the  port  of  Falmouth. 

Before  the  arrival  of  the  ship  in  the  English 
Channel  war  had  broken  out  between  Franoe  and 
Germany,  and  was  then  existing,  and  the  port  of 
Hamburg  was  blockaded  by  a  French  fleet  from 

(a)  This  does  not  in  any  way  conflict  with  Lloyd  v. 
Quihtri  {tup.'),tM  in  that  oaite  the  intention  of  the  parties 
fumiahed  ine  guide  to  the  goreming  law.—fio. 
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the  10th  Aug.  until  the  18th  Sept.    At  tbe 
the  Pairia  put  into  Falmouth  there  were  " 
cruisers  in  the  channel  and  on  the  whole 
of  route  to  the  port  of  Hamburg,  and  if  dhel 
gone  to  sea  she  wouhl  have  run  great  riik 
capture. 

*nie  master  of  the  Patria  on  the  0th  SepL 
his  shin,  which  remained  at  Falmouth,  and 
to  Lonaon,  and  did  not  return  until  the  1st] 
The  ship  was  arrested  on  the  0th  Nov.  1870. 
vious  to  the  arrival  of  the  ship,  on  the  lat 
1870,  the  plaintiffs  learned,  by  a  letter  from! 
Miiller  and  Sons,  from  Bremen,  that  they 
charterers  and  consignees  of  the  vessel,  and 
plaintiffs  wrote,  on  the  16th  July  1870,  to  Mf 
and  Sons,  a  letter  set  out  in  the  judgment 

A  correspondence  took  place  between  the 
tiffs  and  the  master  of  the  Patria,  and  in  aul 
it  showed  that  the  plaintiffs  did  not  reqnin; 
master  to  sail  during?  the  blockade  of  the 
Hamburg ;  that  they  required  delivery  at. 
after  the  raising  of  the  blockade,  unless  the  i 
would  deliver  at  Falmouth,  either  of  whiAl 
master  refused  to  do.  The  plaintiffs*  demaiil 
delivery  at  Falmouth  was  disputed,  and  the : 
said  that  there  had  never  been  a  distinct  ' 
The  master  further  said  that  there  had 
sufRcient  tender  of  freight,  but  the  plaintrflb  i 
evidence  tc  prove  the  tender,  and  called  ii 
Coward,  clerk  to  Broad  and  Sons,  plaintiffs* 
in  Falmouth,  who  swore  that  ho  said  to  the 
'•  We  will  pay  full  freight,  as  if  the 
was  discharged  at  Hamburg."  All  the  bffli 
lading  were  not  given  up,  but  it  did  not  ij  ' 
that  the  master  made  any  demand  for  them. 
g(X)ds  in  question  were  stowed  at  the  l^^**^*!,, 
the  vessel,  and  could  not  be  got  out  at  Fah»j 
without  unloading  the  goods  of  the  other  shisjM^^ 
To  this  Miiller  and  Sons,  the  charterers,  wonWi* 
consent  unless  the  plaintiffs  paid  their  propoivi 
of  the  general  average  expenses  of  such  onloadQi 
It  did  not  appear  on  the  evidence  that  any  dan^J. 
for  such  payment  had  been  made.  Paragraph i*: 
the  defendant's  answer  said  that  the  gooi** 
shipped  ''  on  the  terms  of  a  bill  of  ladunff  ^^ 
ana  delivered  by  the  master  of  the  PaJtrifu ' 

The  defendants*  answer  also  contained  the  foU^ 
ing  paragraphs : — 


18.  By  the  law  of  Hanover  and  the  said  North  ^*J^ 
Confederation  J  the  master  of  the  Patria  waaeatiBi^ 
keep  thePa(rta  in  Falmonth  harbour,  whilat  tha  Pfl^l*  ! 
or  her  cargo,  or  part  thereof,  w<Mild  nave  beenliaUi«' 
risk  of  capture  at  aea  by  reason  of  the  oontmoanca  clJP 
said  war.  and  the  master  of  the  Patria  was  notb^K* 
law,  whilst  the  blockade  continued,  or  whilst  the  mm  ^ . 
and  liability  to  risk  of  capture  oontinaed,  aiider  i4 
obligation  to  the  plaintiffa    to  proceed  or  acfcemptjj 
proceed  to  Hamburg  with  the  Patria;  andbythav 
law  the  master  of  the  Patria  in  putting  into  and  xeatfi^ 
ing  with  the  Patria  in  the  said  harbour  of  Fahnootk  ai 
af oreaaid  had  not  at  the  time  of  the  institution  ol  tfi 
Hoit  been  guilty  of  any  breach  of  duty  or  of  oontzacAti 
or  with  the  phuntiffs. 

15.  By  tiie  law  of  Hanover  and  the  said  Oonfedazaiiai 
certain  ezpenaoa  incurred  by  reason  of  the  Poiiiahaviai 
gone  into  and  having  been  detained  at  Fkdmonth  baoaa 
divisible  among  ahip  freight  and  oaivo,  aooording  to  tii 
principlea  of  general  aveiage;  and  by  auoh  law  tl 
master  of  the  Patria  is  entitled  to  retain  any  part  of  i 
cargo  of  the  Patria  for  the  pioportioii  of  aoooeipaBi 
chargeable  on  or  in  respect  of  auoh  part,  or  until  ti 
owner  of  such  part  ahonld  have  given  aeoori^  lor  H 
payment  of  such  proportion,  and  the  plaintiflb  mpv 
tendered  or  offered  to  pay  their  propocmn  of  tba  fli 
!?J?^f*>  '««Pdo^  ^  the  oeigo  emtmjeed  in  ttefli 
biU  of  lading,  nor  to  give  moqi^  tordeaMB 
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)f  Hanorer  and  the  said  Confederation, 
Patriii  was  forbidden  to  deliyor  to  the 
Id  not  lawfully  deliver  the  goods  men- 
bill  of  lading  unless  all  the  copies  of 
ling,  signed  bj  the  said  master  and  do 
aforesaid,  were  deliyered  as  aforesairl. 
ir  tendered  to  the  said  master  divers  of 
the  said  bills  of  lading ;  and  divers  of 
remained  and  are  in  the  hands  of  per- 
he  said  master  and  the  owners  of  the 

nts  further  say  that,  bv  the  said  oharter 
hich  bore  date  the  29th  Jan.  1869,  the 
re  entitled  t')  the  use  of  the  Haid  ship, 
ship  had  been  put  up  by  them  aM  a 
1  thereby  the  said  bill  of  laling  was 
ed  by  the  said  master  pursuant  to  tho 
.  chartor  party,  for  th<;  benefit  of  the 
i  not  for  the  oenefit  of  tho  owners  of 
[  that  in  signing  and  delivering  the  said 
Raid  master  acted  as  agent  for  the  said 
',  as  agent  for  the  defendants. 
digoras  y  Ceballas  h..d,  at  the  time 
ods  were  shipped,  notico  that  tho  said 
liarter ;  and  the  plaintiffn  hud,  at  the 
came  the  consignees  of  tho  said  goods, 
d  ship  was  under  charter  at  the  time  of 

nts  submit  that  the  said  goods  men- 
bill  of  lading  were  not  carried  into  any 
or  Wales  within  the  true  intent  and 
dmiralty  Court  Act  1861,  s.  6,  and  that 
/ourt  has  not  jurisdiction  to  entertain 

^ice-Consul  of  the  North  German 
rbo  was  German  advocate,  proved 
a  North  German  code  of  laws, 
copy  of  the  Mercantile  Code,  and 
ict  translation  of  the  part  relating 
w  was  published  in  "  Papers  on 
lation,  with  a  translation  of  the 
Qtile  Law  relating  to  Maritime 
Ernst  Emil  Wenot.  The  articles 
;rred  to  in  the  argument  were  as 

master  shall  at  the  same  time  take 
re  of  the  cargo  during  the  vcyage,  in 
>se  who  are  concerned  therein.  When 
^re  required  in  order  to  avoid  or  lessen 
iy  to  protect  the  interests  of  those  con- 
rgo,  as  their  reprenentative ;  to  take 
,  if  possible,  and,  as  far  as  circum- 
carry  the  same  into  effect ;  otherwise, 
iccording  to  his  own  discretion,  and 
very  possible  care  that  those  interested 
tpeeduy  informed  of  such  occurrences, 
es  thereby  rendered  necessary.  He  is 
rticularly  authorised  to  discharge  the 
f  tlio  cargo  ;  in  the  most  extreme  cases, 
OSS  on  account  of  imminent  deteriora- 
08  cannot  be  otherwise  averted,  to  sell 
'or  the  purpose  of  providing  means  for 
id  further  transport;  to  reclaim  it  in 
i  or  detention ;  or,  if  it  shall  have  been 
wn  from  his  charge,  to  take  all  extara* 
il  steps  for  its  recoverv. 
I  the  prosecution  of  the  voyage  in  its 
s  prevented  by  an  accident,  the  master 
*r  to  continue  the  voyage  in  another 
spend  it  for  a  shorter  or  longer  period, 
i  port  of  departure,  accordmg  to  the 
d  to  the  instructions  received,  which 
lered  to  as  far  as  possible.  In  the  case 
of  the  contract  of  affreightment,  he 
^  to  the  provisions  of  Art  &4. 
r  party  can  withdraw  from  the  contract 
lie  for  damages  : — 1.  When,  before  the 
the  voyage,  the  vessel  is  placed  under 
1  possession  of  for  the  service  of  the 
jpi  power ;  the  trade  with  the  port  of 
iiUted ;  tiie  loading  port  or  the  port  of 
okadfld ;  the  ezpozxation  of  the  goods, 
Bdiaif  to  tba  oontnot  of  tuSnightment, 


from  the  port  of  loadin|r,  or  their  importation  into  the  port 
of  destination  is  prohibited ;  the  vessel  is  by  a  Government 
order  prevented  from  putting  to  sea,  or  the  voyage,  or  the 
transmi>4sion  of  the  goods  to  bo  shipped  according  to  the 
nontract  of  affreightment,  is  prohibited.  In  all  tne  fore- 
going cases,  however,  the  Government  order  justifies  the 
withdrawal  of  the  contract  only  when  the  impediment 
that  has  arisen  is  apparently  not  of  short  duration.  2. 
When,  before  the  commencement  of  a  voyage,  a  war  has 
been  declared,  in  consequence  of  which  the  vessel,  or  the 
goods  to  be  shipped  according  to  the  contract  of  affireight- 
ment,  or  both,  can  no  longer  be  considered  free,  and  wonld 
be  liable  to  risk  of  capture. 

Art.  634.  The  dissolution  of  the  contract  or  affiraight- 
ment  alters  nothing  in  the  obligation  of  the  master  to 
tiiko  care  of  the  cargo  in  the  absence  of  the  interested 
parties,  even  after  the  loss  of  the  vessel  (articles  504, 
506).  The  master  is,  therefore,  justified  and  obliged,  and 
in  urgent  cases  even  without  previous  inquiry,  as  oir- 
oumstances  ma^  require,  either  to  forward  the  cargo  to 
the  port  <  f  destination  in  another  vessel  for  account  of 
the  parties  concerned,  or  to  have  it  stored,  or  sold,  and, 
in  case  of  its  being  forwarded  or  stored,  to  sell  a  portion 
of  the  same  for  the  purpose  of  realising  the  funds  neces- 
sary thereto  and  to  its  preservation,  or  in  case  of  its  being 
forwarded,  to  take  a  bottomry  bond  on  the  whole  or 
part  of  it.  The  master  is,  however,  not  obliged  to  part 
with  the  cargo,  or  deliver  it  to  another  master  for  the 
purpose  of  ite  being  forwarded,  unless  the  distance  freight 
as  well  as  all  other  claims  of  the  shipowner,  and  the  . 
contributions  due  from  the  cargo  for  general  average, 
salvage,  and  assistance  and  bottomrv  have  been  paid  or 
secured.  The  shipowner  is  answerable  for  the  fulfilment 
of  the  duties  devolving  on  the  master  aooordin^r  to  the 
first  section  of  this  article,  to  the  extent  of  his  ship, 
so  far  as  anything  has  been  saved  of  it  and  of  the  freight. 

Art.  636.  When,  subsequent  to  the  commencement  of 
the  voyage,  any  of  the  incidents  occur  to  which  reference 
is  made  in  Art.  631,  either  party  has  a  right  to  withdraw 
from  the  contract  without  being  liable  to  damages.^ 

When,  however,  any  of  the  incidents  mentioned  in  Art. 
631,  No.  1,  have  occurred,  the  parties  have,  before  beii^ 
able  to  withdraw,  to  wait  for  the  removal  of  the  impedi- 
ment, throe  or  five  months  respectively,  according  as  the 
vessel  is  in  a  European  or  in  a  non-European  poit.  Such 
period  shall  be  calculated  from  tho  day  of  receiving 
notice  of  the  impediment,  if  the  master  is  then  at  a 
port,  or  from  that  day  on  which,  after  having  received 
such  notice,  he  first  reaches  a  port  with  the  vessel. 

The  discharge  of  the  vessel  shall,  in  default  of  an 
agreement  to  the  contrary,  take  place  at  the  port  at 
which  it  is  staying  at  the  time  of  the  receipt  of  the  notice 
of  withdrawal.  The  charterer  is  bound  to  pay  a  distance 
freight  for  such  portion  of  the  voyage  as  is  actually  per- 
formed. 

When,  in  consequence  of  such  impediment,  the  vessel 
has  returiied  to  the  port  of  departure  or  to  any  other  port, 
in  calculating  the  distance  freight  the  nearest  point  to 
the  port  of  destination  which  the  vessel  had  reached 
shall  be  taken  as  the  basis  for  ascertaining  the  distance 
actually  performed. 

The  master  is  likewise  bound  t  ^  act,  in  any  such  cases, 
before  and  after  the  dissolution  of  the  contract  of 
afl&eightment,  in  the  interest  of  the  cargo,  in  oonformity 
with  the  articles  504>50e,  and  634. 

Art.  637.  When  the  vessel,  after  taking  in  its  cargo,  is 
detained  in  the  port  of  loading  before  the  commencement 
of  the  voyage,  or  in  an  intermediate  port,  or  in  a  port  of 
refuge  after  its  commencement,  by  any  of  the  emergencies 
mentioned  in  Art.  631,  then  the  expenses  of  such  deten- 
tion (even  if  the  requirements  of  general  average  are  not 
present)  arc  divided  among  the  ship,  freight,  and  cargo, 
according  to  the  principles  of  general  average,  whether 
the  contnct  is  thereby  put  an  end  to,  or  afterwards  com- 
pletely fulfilled.  The  expenses  of  the  detention  include 
all  the  expenses  enumerated  in  the  second  clause  of  art. 
708,  No.  4 ;  but  those  of  putting  into  and  leaving  port 
only  when  the  vessel  has  put  into  a  port  of  refuge  on 
account  of  the  obstacle. 

Art.  641.  Should  the  contract  of  affreightment  be  dis- 
solved, pursuant  of  Art.  630-636.  the  expenses  of  on- 
loading  from  the  vessel  are  borne  by  the  smpowner,  and 
all  other  expenses  of  the  discharge  by  the  charterer.  When, 
however,  the  cargo  only  has  hem.  affected  by  the  incident, 
the  whole  of  the  expenses  of  the  diaohiMey  idM  \ysnft^i 
the  ohaiteKW.   The  mom  ti4b  i^nii&iA  ^m^ 
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Art.  688,  »  ^wt  of  tlie  ovgo  is  dischArged.    When  in 
•noli »  case,  it  wm  neoesaftrr  to  pat  into  a  port  for  the 
of  disoharging,  the  charterer  shall  also  bear  the 


Art.  643.  Should  the  oontraot  not  extend  to  the  whole 
of  the  vessel,  but  only  to  a  proportionate  part,  or  to  a 

rsially  defined  spaoe  of  the  same,  or  to  a  ffenex«l  oargo, 
articles  690-642  apply,  subject  to  the  following  modi- 
fication, yiz. :  1.  In  the  cases  of  articles  631  and  636 
either  party  is  justified  in  withdrawing  from  the  contract 
immediate^  after  the  occurrence  of  the  impediment,  and 
without  regard  to  its  duration. 

Art  645.  The  bill  of  lading  contains,  first,  the  name  of 
the  master ;  secondly,  the  name  and  nationality  of  the 
vessel ;  thirdly,  the  name  of  the  shipper ;  fouiihly,  the 
name  of  the  consignee;  fifthly,  the  port  of  ladine; 
sixthly,  the  port  of  discharge,  or  the  place  at  whi^ 
orders  for  the  same  are  to  be  obtained  (port  of  call) ; 
serenthly,  the  description,  quantity,  and  marks  of  the 
ffoods  shipped ;  eighthly,  the  stipulations  respecting  the 
freight ;  ninthly,  the  place  and  date  on  which  it  has  oeen 
issned ;  tenUdy,  the  number  of  the  copies  issued. 

Art.  647.  The  master  is  bound  to  deliver  the  goods  in 
the  port  of  discharge  to  the  legal  holder  of  even  one  copy 
of  the  bill  of  lading  onl;^ .  As  legally  entitled  to  receive  tine 
goods.  He  is  to  be  considered  the  party  who  is  designated 
as  consignee  in  the  bill  of  lading,  or  to  whom  the  bill  of 
lading,  in  case  it  is  issued  to  order,  has  been  transferred 
by  endorsement. 

Art.  658.  The  bill  of  lading  is  decisive  for  the  legal 
position  of  the  shipowner  and  the  consignee  of  the  goods 
towards  each  other ;  more  especially  the  delivery  of  the 
goods  to  the  oonsiffnee  shall  take  place  in  accordance 
with  the  contents  of  the  bill  of  lading.  Provisions  of  the 
contract  of  affreightment  not  embodied  in  the  bill  of 
lading  have  no  le^  efiTect  as  against  the  consignee,  un- 
less special  reference  has  been  made  to  them.  When 
such  reference  has  been  made  respecting  the  freight  to 
the  oontraot  of  affreightment  (for  instance,  by  the  words 
*'  freight  as  per  charter-party"),  the  stipulations  as  to  the 
time  for  discharging,  the  days  on  demurrage,  and  the 
demurrage  are  not  considered  to  be  therein  included.  As 
regards  the  legal  position  of  the  shipowner  and  the 
charterer  towaras  each  other,  the  dauses  of  the  contract 
of  affireightment  remain  conclusive. 

Art.  6ol.  After  a  bill  of  lading  has  been  issued  to  order, 
the  master  cannot  comply  with  any  instructions  of  the 
shipper  oonceming  the  retuminff  or  delivery  of  such 
goods,  unless  all  copies  of  such  bill  of  lading  are  returned 
to  him.  The  same  rule  applies  to  any  demand  made  by 
the  holder  of  a  bill  of  lamng  for  delivery  of  goods  pre- 
vious to  the  arival  of  the  master  at  the  port  of  destina- 
tion. Should  he  act  in  contravention  of  these  provisions, 
he  remains  liable  to  any  lesal  holder  of  the  bill  of  lading. 
In  case  the  bill  of  lading  naa  not  been  issued  to  order, 
the  master  shall  retuni  or  deliver  such  goods  even 
without  the  production  of  a  bill  of  lading,  if  the  shipper 
and  the  consignee  named  in  such  bill  of  lading  nave 
expressed  their  proper  consent  to  the  returning  or  de- 
livery of  such  goods.  When,  however,  all  copies  of  the 
bill  of  lading  are  not  returned,  the  master  can  previously 
demand  security  for  any  losses  which  might  arise  in 
consequence  thereof. 

BiiM,  Q.  C.  and  Cohen,  for  the  plaintiffs. — The 
contract  here  is  plain,  and  its  lansuaffe  ought 
to  be  construed  naturally,  and  clearly  snows  the 
intention  of  the  parties,  so  that  it  does  not  admit 
of  the  introduction  of  any  law  dehors  the  contract. 
If  it  can  be  said  that  any  law  must  be  considered 
in  order  to  explain  the  agreement,  that  law  is  the 
lex  fori,  or  the  maritime  law  as  administered  in 
this  country.  [Sir  R.  J.  Philumobb. — Maritime 
law  is  not  administered  specially  in  England.  It 
is  wronff  to  identify  English  law  with  maritime 
law.]  Maritime  law  resembles  the  jvs  gentium  of 
the  Koman  law.  The  civil  law  of  Bome  did  not 
apply  to  strangers,  so  the  mwtors  adopted  what 
was  common  to  the  law  of  different  states,  and  this 
law  so  adopted  was  administered  by  them  in  suits 
instituted  by  or  against  strangers.  So  there  is  a 
maritime  law  acEninistered  dy  the  oomitjr  of 
tuitions  bj  all  states  alike,  and  tiiis  Iftw  ia.arrWf^ 


at  by  eliminating  what  is  peculiar  to  m 
and  adopting  what  is  universaL  To  h 
wise,  you  must  throw  over  Lord  Kings 
Lord  Stowell. 

The  Hamburg,  Bro.  Sl  Lush.  253,  272;  10 

N.  8.  206 ; 
The  Qratitudine,  3  C.  Bob.  241  ; 
Simonds  v.  White,  2  B.  &  C.  811 ; 
Ve  Lovio  V.  Boit,  2  Qalliaon  (TI.  &)  386. 

Lord  Mansfield  says  that  the  maritime 
the  law  of  a  particular  state,  but  the  gen 
all  nations  :  {Luke  y.  Lyde,  2  Bur.  Kep. 
The  master  chose  to  remain  in  an  Eng 
therefore  the  lex  fori  shoald  apply, 
of  the  flae  does  not  apply;  no  one 
that  it  snould  apply  in  the  Ham 
CammeU  v.  SeiveU  (5  fi.  A  N.  728 ;  2 
N.  S.  799),  it  was  decided  that  where 
sold  the  cargo  of  his  vessel  in  a  maniu 
according  to  the  law  of  the  country  in  i 
were  disposed  of,  that  disposition  was  1 
this  country.  But  here  the  master  ( 
breach  in  tms  country,  and  seeks  the  pn 
a  foreign  municipal  law  which  is  not  bin 
an  English  court.  (The  HaUey  L.  Bep.  2 
193 ;  18  L.  T.  Bep.  N.  S.  879).  By  the  i 
master  was  bouna  to  proceed.  The  except 
the  bill  of  lading  is  tne  "  dangers  of  the 
excepted."  Neither  the  law  of  Englan 
general  mantime  law  justifies  a  masi 
performing  his  contract  or  in  delaying  an 
able  time  merely  on  account  of  the  oi 
war. 

Pole  V.  Cetcovitch,  9  C.  B.,  N.  S.,  480;  8 

N.  S.  438 ;  The  TeuUmia,  1  Aspinall's  Mi 

Cases,  32. 
Paradine  v.  Jane,  2  Aleyne  Bep.  26 ; 

The  bill  of  lading  is  decisive  as  between 
and  the  consignee.  No  terms  of  the  cha 
can  be  taken  as  introduced  into  the  bill 
unless  so  expressly  stipulated.  (Smith  v. 
4  E.  &  B.  945.)  Even  supposing  that  tl 
law  governs,  the  bill  of  ladmg  is  decisis 
the  owner  and  the  consignee:  (Code, 
Further,  the  defendants,  in  paragn4)h 
answer,  say  that  the  ^oods  were  shippe 
terms  of  the  bill  of  lading."  It  is  an  £ 
of  lading ;  the  lan^age  used,  the  money 
for,  ana  the  consignees  are  all  Engbs 
facts  show  that  it  was  the  intention  of  t 
that  the  English  law  should  goyem.  By  U 
law  a  master  is  bound  to  perform  his  ooi 
to  proceed  to  his  port  of  destination,! 
consignees  prevent  him  from  carrying 
on,  and  in  that  case  he  is  entitled,  to  n 
freight :  (Cargo  ex  Oidam  2  Moore*B 
N.  S.  216,  229 ;  9  L.  T.  Bep.  N.  S.  55( 
entitled  to  pro  rata  freight  if  he  del 
goods  at  the  intermediate  port  and 
accepted  by  the  consignees. 

Christy  v.  Row,  1  Taunt  300 ; 

LuJce  V.  Lyde,  2  Burr.  883. 

Li  this  case,  however,  the  master  wi 
the  full  freight,  and  he  refused  to  d 
goods.  The  amount  of  freight  was  n< 
as  inadequate  at  the  time,  but  he 
that  he  was  entitled  to  general  aven 
bution  towards  the  expense  of  onah^ 
reloading  the  cargo.  This  claim  is  in 
art.  637  of  the  code.  This  is  a  fonign  m 
ing  on  foreign  law,  and  he  was  bovuid 
the  connjniees  of  his  daim,  aod  he  wd 
dsAm.    Tnft  msAtor  lefbaod  to  dflSimv  < 
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in  the  part  of  the  consigneee  wiu 

hardt,  4  H.  A  Q.  574 : 
Ulon,9M.i,W.ff>S. 

T.  the  consignee  named  in  the  bill  at 
ed  to  delivery  of  the  goods  withont 
a  him;  (Code,  art.  647)  Theraaatci 
liver  on  the  flrst  bill  of  lading  Ijeitig- 
he  temis  of  the  instrument  itHelf: 
Bri^  &  Lnsh,  38,  8  L,  T.  Rep,  N.  S 
erman  law  it  is  only  nbcn  the  biU»  of 
ued  to  order  that  the  master  has  h 
d  that  all  uliould  be  given  up  by  tht 
delivery  at  an  inti-niu.Hliiiti-  [lort : 
.)  Those  bills  of  lading  were  not 
•.  There  were  named  consignees — 
jntiffs,  and  thej  have  a  right  to  ane, 
titled  to  poBseseion  at  any  plane  on 
r  the  bill  of  lading  after  reasonable 
der  of  freight  :  {T(ndall  v.  Tnytor. 
3. 1 4  Ell.  &  Bl.  219.)  The  master  was 
from  performance  of  his  contract 
I  of  lading  by  the  blockade  of  Ham- 
it  if  he  were,  he  was  bound  to  pro- 
e  the  blockade  was  at  an  end,  or  to 


J.  and  Clarkemi  for  the  defendants. 
party  was  made  at  Bremen  between 
related  to  a  German  ship.  DeUvery 
contemplated.  The  charter  is  the 
he  adventure,  and  the  hill  of  lading 
rms  of  the  charter.  The  shipper  of 
not  Enghsh,  and  the  hill  of  lading 
ot  entered  into  between  him  and  the 
e  intention  of  the  parties  wus  not  to 
iah  law  govern.  This  bill  of  lading 
I  German  master,  and  therefore  the 
be  implied  as  t«  his  duties  to  pro- 
!r  in  a  port  of  refuge  must  he  aec^r- 
mce  to  the  law  of  the  fW  whicti  the 
(Th^  Bahia,  Bro.  k  Lush.  til).  This 
oud  V.  Gy.'Aerf  (L.  Rep.  1  Q.  B.  115; 
M.  8.  570.  in  Ei.  Ch.;  13  L.  T. 
I,  which  decides  that,  imless  other- 
provided,  the  law  of  the  country  to 
belongs  must  be  taken  to  be  the 
the  parties  have  submitted  them- 
larterers  must  be  iiresumed  to  have 
;  at  Gaatemala ;  the  vessel  was  not 
hands  to  prociire  Gennan  freight. 
re,  cargo  and  ship,  the  whole  trans- 
man,  so  that  English  law  cannot 
tact  that  the  vessel  came  into  an 
not  sufGcient  to  found  the  iurisdic- 
iuto  any  port "  under  the  Admiralty 
3t  (24  Vict.  c.  10.  e.  6)  refers  to  a 
.tion.  If  not,  being  driven  int«  a 
would  have  made  the  Spanish  htw 
lolo  cuntiact  was  to  be  performed  at 
le  master  received  his  authority 
wnera,  and  was  master  of  a  Gennan 
lot  be  said  that  he  could,  by  signing 
ding  under  a  Germau  charter,  make 
jners  subject  to  English  law.  This 
iding  his  aathority  as  agent.  He 
le  cbarterers,  and  signed  ana  bills  of 
■  (^nts,  and  not  as  agent  of  the 
b^  the  Snglifh  law  the  master  was 
into  Fahnonth  on  account  of  the 
uelf  and  hia  crew,  and  when  there 
tw  had  broken  out.  This  entitled 
a  law,  to  ifav  in  iw/t    Daring  tbe 


I  blockade  be  was  entitled  to  remain  tliree  months 
in  Falmouth  before  he  was  bonnd  either  to  pro- 
ceed or  to  withdraw  from  the  contract :  (Code,  Arts. 
63*1,  631,  par.  1).  The  remaining  m  port  after  the 
blockade  from  the  18th  Sept.  to  the  9th  Nov.,  the 
date  of  the  an'est  of  the  ship,  waa  not  an  unreason- 
able delay  under  the  circumstances.  If  it  were,  the 
master  woh  justitied  by  the  German  law.  By  Arts. 
643,  636  of  the  code. the  masterwas  entitled  to  with- 
draw from  the  contract,  and  was  not  bound  to  pro- 
ceed, war  having  broken  outafterthe  commencement 
of  the  voyage.  As  he  was  not  bound  to  proceed,  he 
waK  clearly  entitled  to  put  into  port  for  the  safety 
of  tthip  and  cargo.  The  master  was  not  hound  to 
[iroceed,  because  the  bill  of  lading  was  not  in  the 
form  prescribed  by  the  code.  It  is  not  there  made 
compulsoi^ :  (Art.  645.)  The  stipulation,  "  dangers 
of  the  seas  only  excepted,"  does  not  exclude  such 
an  unforeseen  circumstance  as  the  outbreak  of  the 
war.  This  exception  is  provided  for  by  the  code, 
and  it  was  snrplusage  to  put  it  into  the  hill  of 
lading.  The  master  was  not  bound  to  deUver  the 
goods  at  Falmouth  hut  on  payment  of  ^o  raid 
iVeiKht  by  the  general  maritime  law : 

Chritly  f.  Row,  1  T»unt.  300  ; 
Cargo  ri  Galam  (iv^.)  ; 

Lull*  T.  Lycti,  2  BorroWB  Bep,  8B3  (pec  Lord  ICans- 
field). 

By  German  law  (Art.  636)  the  charterer  is  bound 
to  pay  a  distance  freight  for  such  portion  of  the 
voyage  as  is  actually  performed.  There  waa  aa 
sufficient  demand  of  the  goods  or  tender  of  freight 
on  the  [lart  of  the  plMntiffs.  By  Art.  637,  the 
master  was  entitled  to  the  general  average  oontri- 
butiou  of  the  plaintifis  towards  the  expenses  of 
detention  in  Falmouth,  and,  by  Art.  641,  part  ti 
tile  expenses  of  discharging  the  cargo.  These  the 
plaintiffs  did  not  offer  to  pay.  The  master  was 
not  bound  to  deliver  np  the  goods  to  the  plaintiffs 
at  any  port  short  of  the  destination  withont  re- 
ceiving all  the  bills  of  lading  signed  bv  him  (Art. 
titil),  and  be  did  not  receive  them,  lliese  goods 
were  stowed  at  the  bottom  of  the  hold,  and  the 
master  under  the  cirt-umetancns  acted  for  the  best 
iu  the  interests  of  the  different  owners  of  cargo, 
as  directed  by  Art.  504, 

Butt,  Q.C.  in  reply. — IS  Lloyd  v.  Owhert  decides 
that  the  general  maritime  law  administered  in 
England  is  not  a  universal  maritime  law  binding 
on  all  nations  in  time  of  peace,  but  a  law  to 
be  derived  from  practice  and  decisions  of  Eng- 
lish tribunals,  the  decision  is  wrong,  and  not 
binding  on  the  coart.  It  is  against  the  prin- 
ciples of  the  cases  already  cited.  Uoyd  v. 
Guibeii  referred  to  things  not  contemplated  by 
the  parties,  bnt  here  the  contract  is  precise  in  its 
terms.  The  German  law  does  not  prevent  parties 
adopting  a  special  form  of  contract,  and  this  form 
is  conclusive :  {Kay  v.  W/ieefcr,  L.  Bop.  2  C.  P.,  302 ; 
16  L.  T.  Rep.  N.  8.  66.)  As  to  the  jurisdiction, 
the  objection  ought  t^)  hare  been  token  under  pro- 
test (Adm.  Rules  37),  and  further  the  question  is 
decided  [Bakia,  Bro.  &  Lush.  61).  The  owner  can- 
not release  himself  from  liability  by  chartering  bis 
vessel  without  the  consent  of  the  owners  of  the 
goods,  there  being  no  demise  of  the  ship,  and  the 
iiiast«r  receiving  ft«ight  as  owners'  agent  as  well 
as  charterers' : 

Bandenan  T.  Seuf,  h.  Bap.  2  Q.  B.,  B6  j  96  L.  J.,  Q.  B., 


Further,  this  is  a  proomding  m  t«m 
ship,  and  is  nqb  pf^inA  liM  vmonn. 
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«jiO«ir  ^M  nufnp^^  ^  'Sit**    WMr«   ^ 

4rpnfvirM<  A  th^  VI'    -y  *w{liigr     Tut  /'sr '  •  ,»♦  * 

Pff  Hmti^mrf  hf  ^Ahtir  ^sfwiMi,   TV;  tfcfp  whjm  <« 

MMM;  4ttf  »!««  mi  iftt//  KiJnMotlk.  Befon;  thin 
Cfm«  wiir  \mA  tmAc^m   tptt  iMtw^^m   iIm;    North 

WM  ft;l/#dukiM  frr/m  ih«;  T/^  Ann^,  b«lon;  th^ 
MfriifiU  '4  tkm  r*9mi^\,  until  the  IMi  H«pt, 
Oft  t^M  7th  Sm.  t\m  nnh  wm  tntHitnuA  in 
thin  /^itirt^  ftfi#l  m  %u\mUMtyt  it  chargwi  the 
iU^mt^tU  with  two  diMiiwa  \frmf^ym  of  eriri- 
tni//'t  fiii#rM;i)r,  fifuml  U>  Mirar  the  coffee  r/f 
Mm  |;kiiiitiffi»  nt  H«m)/tjrgh  tuvlftt  Kalmoath,  The 
i\Hmiitm  l/r  frljui  luir  «uch  churgtm  sre  to  he  tried 
ffmyt  m*4'4frh\nn  t/i  Uie  <^rtmmntMnt:tm  of  ear:h  f«i*e, 
(m  mM  fif  nM^v  Mui  difficulty.    The  Uw  of  the 

{ilii#M  in  whUih  tne  /j'mtni/.'t  wm  entered  into  (Iw 
ofi  fifffUr/iHus),  thftt  (ff  the  plaoe  in  whkh  it  in  to 
lie  fMwfrirmed  (Im  Utei  MffUtifmU),  that  of  the  utate 
to  whUih  the  ubipowner  \n3Umifwi,  tunuJlj  called 
tlie  law  (if  tlie  flag,  the  genena  mAntin«e  Uw  ad- 
ministered lir  the  csotntty  f/f  all  utateff,  and  the  law  of 
tlie  trilmnal  in  which  the  nuit  in  inntituted  (Uxfori), 
am  the  lawn  npon  one  i^  which  the  attack  or 
deftmce  in  tMually  fonnded.  In  the  present  caee 
tlie  defendant  haw  relied  principally  upon  the  law 
of  the  Hag.  The  plaintin  aUo  nuuntaini  that  the 
eontraot  itnelf  ftimiNhe«  by  itH  own  temui  the  law 
applimhlit  to  hiN  case,  f^om  whatever  iouroe  the 
law  fto  fiirniiilied  lie  derived,  but  ho  contends  that 
If  any  law  without  the  (X)ntract  li  to  be  imported, 
it  In  the  general  maritime  law.  The  proposition 
that  the  terms  of  the  contract  fbmish  per  §e  the 
law  In  this  case  raises  the  first  question  to  be  con- 
sidersd.  The  pn>|Misitions  of  jurispmdenoe  appli- 
cable to  it  appear  to  me  the  fbliowing: — Iirst, 
that  the  rights  and  obligations  of  the  parties  to  a 
(Nmtraot  are  to  be  determined  by  the  law  whioh 
''^haro  doolared  thomsilTM  to  intend ;  saoondly, 


rr  -ait  im-^H-  mus: 
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Xor^  :i 
TL«caficazs 
fnb  Sept-  to  tbe  155  Doc^  wbec  be  rt 
hJA  «hip.  I:  has  doc  been  eocscodni  br ' 
tiffs  that  tb^re  wias  any  btcsch  of  ooaB 
dervjation  to  Falmoath  caofed  by  the  iSa 
rtmskiKT.  There  are  «ome  ontljing  objecci 
fin  tb^  part  of  the  defendants,  which  it  w: 
vftiient  to  di«po«e  of  in  this  place.  It  s 
that  the  proceedings  should  hare  been  ^ 
charterer,  and  not  tbe  owner.  But  I  sm  < 
that  this  objection  cannot  avail,  for  tvo 
first,  the  owner  of  the  ship  cannot  refea 
from  his  liability  by  chartering  his  vesM 
the  consent  of  the  owner  of  the  good.< 
case  there  ii<  no  demise  of  the  ship.  Tl 
receives  freight  as  agent  for  the  owner ss  ] 
charterer :  (Snndeman  v.  Smrr  and  otl 
Her:ondly,  the  proceeding  here  is  in  rem ; 
time  lien  attacbed  under  the  statute  as  s 
ship  was  arrref>ted.  Another  objection  i 
jurisdiction  of  the  court  under  sect.  6  c 
c.  10.  It  is  said  that  the  goods  in  tb 
not "  carried  into  any  port  of  England  ( 
because  Falmouth  was  not  the  port  of  d 
In  the  first  place,  this  obiection  should 
taken  under  protest ;  in  tine  next  place, 
already  raisecl  and  disposed  of  by  my  p 
in  whose  judgment  I  entirely  concur,  1 
as  it  applies  closely  to  the  present  case,  I 
That  learned  judge  said :  "  Here,  then 
originally  destin^  to  be  imported  into 
Dunkirk.  In  consequence  of  accident,  tli 
into  the  port  of  Ramsgate,  and  the  maste 
carry  on  the  cargo  to  Dunkirk,  or  to  g^ 
at  ELamsgate.  That  this  is  a  gpreat  grii 
not  be  &nied,  and  the  court  ongnt 
necessary,  great  latitude  to  the  constmi 
Act  of  Faniament,  in  order  to  extend  1 
to  this  case.  However,  it  appears  to  n 
tion  was  carefully  worded  to  give  the  xd 
diction  in  the  matter.  It  tues  the  woi 
into  any  port  in  England,'  and  does  a 
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'import/  I  apprehend  the  phrase  *  carried 
was  advibedlj  used  instead  of  the  word 
ft.'  Then  it  goes  on,  *or  for  any 
I  of  duty  or  breach  of  contract.'  Here 
IB  a  clear  breach  of  contract  and  breach  of 
I  am  of  opinion  that,  without  any  violence 
Utaruction,  tne  statute  applies  to  this  case. 
Bfcthe  motion,  with  coats  * :  (TJie  Balna,  Bix). 
du  p.  62.)  Another  objection  was,  that  the 
V  had  no  power  under  the  charter  party  "  to 
petfe**  as  it  was  expressed,  "  his  owner  out  of 
pbirter  party;"  but  I  am  of  a  different 
m^  and  upon  this  point  I  adopt  the  laneua^e 

>  Court  of  (^een's  Bench  in  tne  case  a&eady 
of  Seuideman  v.  8curr.  Cockbum,  0.  J.,  in 
ring  the  judgment  of  the  court,  said :  **  We 

that,  80  long  as  the  relation  of  owner  and 
r  continues,  the  latter,  as  regards  parties 
lup  ffoods  in  ignorance  of  an^  arrangement 
hf  tne  authority  ordinarily  incidental  to  that 
OB  18  affected,  must  be  taken  to  have  autho- 
0  bind  his  owner  by  giving  bills  of  lading. 
lOoeedon  the  well-known  principle  that  where 
Igr  aOowB  another  to  appear  before  the  world 
■  agent  in  any  given  capacity,  he  must  be 
to  any  party  who  contracts  with  such  appa- 
IgBBt  in  a  matter  within  the  scope  of  such 
ly.  Hie  master  of  a  vessel  has  by  law  autho- 
n  am  bills  of  lading  on  behalf  of  his  owner, 
na  ahipping  goods  on  board  a  vessel,  un- 
Vibiihe  vessel  has  been  chartered  to  another, 
MOtttedin  assuming  that  the  master  is  a<^ing 
Ertae  of  his  ordinary  authority,  and  therefore 

tfcr  his  owner  in  signing  bills  of  lading.  It 
that  as  between  the  master  and  the  char- 
ge authority  of  the  master  is  to  sign  bills 
1^  on  behalf  of  the  charterer  only,  and  not 
Owner.  But,  in  our  judgment,  this  altered 
if  the  master's  authority  will  not  affect  the 
^of  the  owner,  whose  servant  the  master 
ftttaina,  clothed  with  a  character  to  which  the 
rtfy  to  bind  his  owner  by  signing  bills  of 
E  attaches  by  virtue  of  his  office.  We  think 
tttfl  the  §Btct  that  the  master's  authority  has 
9^  an  end  to  is  brought  to  the  knowledge 
iiipper  of  goods  the  latter  has  a  right  to  look 

>  owner  as  the  principal  with  whom  his  con- 
QM  been  made  " :  (aaivdermcm.  v.  Scutt  (su^.) 
B^  mention  that  it  appears  from  the  corre- 
uaoe  between  Muller  and  Sons  and  the  plain- 
te  the  plaintiffs  were  apprised  by  a  letter 
&80ien  dated  the  1st  June,  that  Miiller  and 
m  the  charterers  and  consignees  of  the 

L  And  on  the  16th  July  the  plaintiffs  (war 
f  lnoken  out  on  the  15tn  July,  according  to 
to  agreed  upon),  wrote  as  follows : — "  16th 
'0.  moBsn.  iredk.  Miiller  and  Sons,  Bremen. 
iir— In  reference  to  your  favour  of  1st  June, 
oh  you  inform  me  you  are  consignees  and 
ran  of  the  German  vessel  Pafria  from 
oala^  as  the  disturbances  on  the  Continent 
nbably  dose  the  port  of  Hamburgh,  please 
EDioate  with  the  owners  as  regards  their 
It  would  no  doubt  be  safer  for  the  vessel 
i  to  London,  and,  in  the  event  of  her  doing 
ihall  be  most  happy  to  take  charge  of  her 
r  cargo  on  your  account. — ^We  are,  Dear 
on  tarnlj,  Ohalmsbs,  Guthrib  and  Co." 
rc^nnion  that  the  contract  contained  in  the 
admg  camiol  be  affected  by  the  terms  of  the 
pntj,  Hie  Bngliah  {8mUh  v.  Sievhing, 
k  jBL  S80)»  I  m^  obaerye,  and  the  (toman 


law  are  equally  clear  on  this  point,  according  to 
Act  653  of  the  German  code.     [His  lordship  read 
the  article  of  the  coile  before  set  out.]  The  Grerman 
expert  who  has  been  examined  explained  this  law 
in  its  natural  sense.     Moreover,  the  second  article 
of  the  answer  in  this  suit  refers  to  the  shipment  as 
having  taken  place   "  on  the  terms  of  a  bill  of 
lading.**    The  bill  of  lading  in  this  case  is  in  the 
usual  form  of  an  English  bill  of  lading.    If  this  in- 
strument had  specified  that  the  English  law  should 
govern  the  construction  of  it,  it  could  not  have 
been  maintained  that  the  bill  would  not  have  been 
subject  to  this  law.     But  it  is  contended  that  the 
intention  of  the  parties  to  the  contract  that  the 
English  law  should  govern   cannot    be  inferred 
from  the  &cts  that  the  language,  form,  and  money 
for  the  freight  are  EngHsh  and  the  consignees 
English;  while  the  other  surrounding  facts  are 
that  the  ship  was  German,  the  owners  Grerman, 
the  charter  party  German,  the  destination  of  the 
goods  a  German  port,  the  shipper  not  English — all 
these  facts  show,  it  is  urged,  that  the  law  of  the 
flag  of  the  ship  must  prevail,  and  bring  the  case 
under  the  principle  of  the  decision  in  LUyyd  v. 
Ouibert.    1  Jkave  been  much  pressed  by  counsel  for 
the  plaintiffs  to  pronounce  that  the  decision  in 
Lloyd   V.   Gnibert   (sup.)   is   not  binding  on  the 
Admiralty  Court,  and  also  that  that  judgment  errs 
in  ascribing  to  the  Admiralty  Court  the  doctrine 
that  the  general  maritime  law  is  not  an  universal 
maritime  law  binding  upon  all  nations  in  time  of 
peace,  but  a  law  which  is  to  be  derived  from  the 
practice  and  decisions  of  English  tribunals.     If  it 
were  necessary  to  decide  the  latter  point,  with  all 
respect  for  the  hiffh  authority  of  the  tribunal  which 
dehvered  the  ju(^nent,  I  should  have  hesitated  a 
long  while  before  I  assented  to  the  position  that 
there   was  not  a  general    maritime    law. which, 
according  to  the  comity  of  nations,  was  adminis- 
tered in  the  English  as  well  as  in  the  foreign 
courts  of  Admiralty.     I  should  have  remembered 
and  endeavoured  to  apply  the  law  upon  which  Lord 
Stowelin  the  Qratituame  (sup.)  founded  the  autho- 
rity of  the  master  when  acting  as  necessary  agent 
for  the  owner  of  the  cargo,  and  the  language  of 
Lord  Tentenien  in  Siimmih*  v.  White  (sup.)  as  to 
the  division  of  average.     "The  principle  of  aver- 
age,*' says  that  high  authority,  "  is  of  very  ancient 
date  ana  of  universal  reception  among  commercial 
nations.    The  obligation  to  contribute,  therefore, 
depends  not  so  much  upon  the  terms  of  any  particu- 
lar instrument  as  upon  a  general  rule  of  maritime 
\fiw:(8imond8  v.  TT/iite,  1824,2  B.& C.811.).  Ishould 
have  referred  to  the  judgment  of  Storey  (De  Lovio 
V.   BoU,  2  GalUson  398)  as  to  the  ancient  laws, 
customs,  and  usages   of  the  sea,  and   considered 
whether  there  was  not  a  general  maritime  law 
founded  upon  them,  and  the  recognised  exposition 
of  them  as  wholly  distinct  from  the  common  law 
of  England,   as    the  law   by  which  in  cases   of 
collision  the  Admiralty  Court  finds  both  parties 
to  blame  is  distinct  from  that  of  the  common  law 
court,  which,  upon  its  own  principles,  refuses  to 
allow  any  verdict  to  be  given.    But  in  truth  it 
does  not   appear  to  me   necessary  to  note  any 
decision  on  either  of  the  points  pressed  upon  me 
toucliing  the  authority  of  Lloyd  v.  Quihert  (sup.) 
That  case  related  to  the  question  of  what  law 
should  be  applied  to  events  not  contemplated  by 
the  contract ;  but  in  the  case  before  me  the  con- 
tract is  precise  in  its  language,  and  does  contem- 
plate the  happening  of  events  which  might  impede 


78 


MARITIMB  LAW  CASES. 


Ask.] 


The  P^tbu. 


[i*l 


the  execution  of  the  contract,  and  provides  that, 
with  one  special  exception,  namely,  "  The  dangers 
of  the  seas  only  excepted"  (Kay  v.  Wtieeler,  sup.) 
such  events  shall  not  excuse  the  shipowner  from  tne 
fulfilment  of  the  contract.  It  has  not  been  main- 
tained that  the  Grerman  law  would  prevent  a 
G^erman  shipowner  firom  adopting  any  special 
form  of  contract;  and  I  must  presume  that  the 
German  system  of  jurisprudence,  like  that  of  all 
other  states,  would  construe  according  to  its  plain 
meaning,  such  a  contract  as  the  present.  Accord- 
ing to  tne  natural  construction  of  the  language  of 
this  contract,  the  breaking  out  of  the  war  did  not 
relieve  the  shipowner  firom  the  obli«ktion  of  ful- 
filling his  contract.  The  first  brea(£  of  contract 
alleged  is  the  not  going  to  Hamburgh  in  spite  of 
the  ^blockade — that  is,  before  the  18th  Sept.  It 
was  contended  that  if  the  consignees  were  ready 
to  take  the  risk,  it  was  not  competent  to  the 
master,  under  the  bill  of  lading,  to  refuse  to  sail. 
I  think,  however,  that  this  breach  was  practically 
abandoned  during  the  course  of  the  argument,  ana 
I  much  doubt  whether,  having  regard  to  the  letter 
of  the  16th  Jaly»  it'  could  have  been  maintained. 
But  alter  the  loth  Sept.  the  shipowner  was  bound 
and  without  any  fhrther  demand,  by  the  terms  of 
his  contract,  to  continue  his  voyage.  I  do  not 
mean  to  sajr  that  he  was  not  entitled  to  a  reason- 
able delay  m  order  to  decide  as  to  what  was  the 
best  course  to  pursue.  What  lapse  of  time  may  be 
included  in  a  reasonable  delay  must  depend  on  the 
circumstances  of  each  case.  In  The  Teutonia  (24  L. 
T.  Bep.  N.  S.  521 ;  1  Aspinall's  Maritime  Law  Cases, 
d2),  and  in  the  case  of  Pole  v.  Getcoviich  (sup.)  the 
delay  was  of  two  or  three  days.  In  this  case  fifty 
days  elapsed  before  the  suit  was  instituted,  a  period 
which  I  am  of  opinion  exceeded  the  limits  of  the 
time  during  which  the  master  was  entitled  to 

Sause,  and  which  constituted  the  unreasonable 
elay  which  was  expressly  found  to  be  wanting  in 
Pole  V.  CetcoviUli  (swp.\  but  which  in  the  case 
before  me  made  a  complete  breach  of  the  contract. 
The  expert  distinctly  stated  that  if  the  master  had 
proceeaed  to  Hamburgh  after  the  war  had  broken 
out  he  would  not  have  violated  any  principle  of 
German  law.  The  contract,  therefore,  being  plain, 
the  circumstance  of  the  war  not  relieving  the 
defendants  from  the  duty  of  executing  it,  and  the 
delay  being  so  unreasonable  as  to  amount  to  a 
refusal  to  do  so,  the  judgment  must  be  for  the 
plaintifi*,  unless  his  conduct  or  that  of  his  aff^pts 
nad  deprived  them  of  the  right  to  claim  it.  That 
conduct  must  be  gathered  from  the  correspondence 
and  the  evidence  taken  before  me.  It  amounts,  I 
think,  in  substance  to  this.  First,  that  the  plain- 
tiffs did  not  require  the  defendant  to  sail  during 
the  blockade  of  Hamburgh,  that  is,  before  the 
18th  Sept.;  secondly,  that  after  that  date  they 
did  require  the  delivery  of  the  goods  at  Ham- 
burgh unless  the  master  would  deliver  them  at 
Fahnouth.  But  this  alternative  was  offered  to 
him  by  the  plaintiffs ;  their  complaint  is  that  the 
captain  would  neither  fulfil  the  contract  nor  with- 
draw from  it.  These  observations  bring  me  to  the 
consideration  of  the  second  allef^ed  breach  of  the 
contract,  viz.,  the  refusal  to  deliver  the  coffee  at 
Falmouth.  If  this  question  be  triable  by  the 
English  law,  the  contract  was  at  an  end  by  the 
refiisal  of  the  master  to  go  to  Hamburgh,  and  the 
merchant  was  entitled  to  his  goods,  whether  with 
or  without  joaprment  of  a  pro  raid  fireight.  By  the 
g^eml  maritime  law  the  phdntifb  would,  I  tmck, 


have  been  entitled  to  their  goods,  on  the[ 
of  pro  rata  frt»ight.     By  the  German  lair.i 
law  of   the  flag  (art.  631,  636,  504,  of  the 
either  party  had  a  right  to  withdraw  froL 
contract  without  being  liable  to  damage  ;ndl 
the  duty  of  the  master  to  take  the  ioi 
the  owners  of  the  cargo,  and  as  far  as  i 
admit  to  execute  them,  and  (art.  641)  th« 
of  unloading  is  to  be  borne  by  the  ship 
other   expenses  of   discharge    by  the 
and  as  I  understood  the  expert,  a  paj 
"distance'*  freight, — which  is,  I  suppose, pni 
freight — is  to  be  made.    I  must  here  obsem;! 
though  I  do   not  doubt  that  Mr.  TraTen^j 
expert,  efficiently  discharges  the  duties  of  I 
sular  office,  he  did  not  pretend  to  any  kno 
of  iurisprudence  apart  from  the  letter  of  tliei 
and  was  wholly  unaconainted  with  anyji" 
decisions  thereupon.     The  court,  therefi^i 
very  much  to  put  its  own  construction  8 
code,  the  translation  of  which  by  Mr.  We 
been  relied  upon  by  the  counsel  on  \xA\ 
With  regard  to  the  German  law,  the  first  i "' 
to  the  (^livery  of  the  goods  raised  bji 
dants  was  that  no  direct  demand  had  1 
for  the  goods ;  it  appears  to  me  that  thei 
proves  that  there  was  a  sufficient  dei 
the  second  objection,  that  there  was  no  i 
tender  of  freight,  I  am  of  opinion  that  ibei 
is    proved.      Mr.   Coward,  the  clerk  of 
Broad  and  Son,  the  agents,  said :  "  I 
(that  is  the  master)  we  would  pay  fall ' 
same  as  if  the  ship  was  discharged  at 
As  to  the  Uiird  objection,  that  Si  the  bilhtfi 
were  not  given  up,  a  sufficient  answer  ii  fr 
master  never  asked  for  the  other  biUs  of j 
This  objection  is  in  the  circumstances 
nical,  and  it  is  very  doubtful,  to  say 
whether  according  to  the  Oermanlawbel 
right  to  insist  upon  the  other  bills  of  ladiBgiM 
case  of  such  a  bill  of  lading  as  the  preaeai^ 
is  not  the  one  contemplated  by  the  Gentfi^ 
and  which  was  presented  by  the  consijp*^ 
in  the  instrument  itself,     oy  the  English  ll 
master  was  certainly  bound  to  dehver  thef 
the  holder  of  the  bill  of  lading :  (Tkf  !%»«*' 
The  remaining  and  principal  objection  is  W 
goods  were  put  on  board  a  general  ship.andsoi' 
that  they  could  not  be  delivered  without  4 
ing  the  goods  of  other  shipjjers;  that  the  i 
is  by  the  German  law  to  exercise  his  dir 
upon  the  subject,  and  that  he  had  a  rights 
their  share  of  general  average  from  the  pi 
which  share  was  never  tendered  to  hii.  -. 
again,  it  may  be  answered,  that  the  detaMij 
average  was  never  made  by  the  master-* 'J*^ 
which  loses  none  of  its  force  from  the  &» 
this  claim  was  made  according  to  the  f*^**^! 
with  which  the  English  merchant  conld '**! 
supposed    to    be    conversant.     Neither,  1 5 
observe  in  passing,  was  any  demand  made 
master  for  an  indemnity.     But  further  it  •! 
to  me  that  it  was  the  duty  of  the  mastor»| 
the  (xerman  code,  to  deliver  the  goods  by  Ai* ' 
(His  Lordship  read  the  article.)    It  seems »' 
however,    that   all    these  objections  ^'•j.' 
devised  by  the  skill  of  counsel  since  .^ JJj 
been  instituted ;  that  the  real  obgeotianj'f^ 
the  master  at  the  time  was  notih6WMitflf>| 
demand  or  inadecjuaqy  of  the  fireiglit  i 
the  want  of  seoon^  or  indefmiitiy,  Duk  tli^j 
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absence  of  this  coneent  was  a  suffi- 
,iOD  under  the  German  law  for  the 
rer  the  goods  to  the  plaintiffs.  Upon 
herefore,  that  the  refbsal  waa  con- 
plain  stipalations  of   the  contract, 

tender  df  full  freight,  it  naa  not 
*  hj  the  law  of  the  S^,  ot  bj  the  lex 
leral  maritime  law,  I  pronounce  ibr 
the  plaintiffs  with  coste. 
r  the  plaintiffs,  Thomtu  and  HoUamt. 
r  the  defendants,  Clarkton,  Son,  and 


lay  7  and  Jane  6, 1671. 

Ths  Heinkich. 
■)fcaT(jo — War — Rposonable  delay — 

Waiver. 
m  veigel  ehipped  goodt  in  Ihe  Blade 
nrt  in  Ike  Untied  Kingdom  or  on  the 
nder  on  English  eluirter-parly,  bu 
u  to  mU  atF.or  P./or  orders,  tuch 
ffiven  by  Ike  ehariertn't  agents  in 
rfum  of  post  on  receipt  of  the  ntaeter's 
t*  of  hit  arrival. 

F.  on  Ang.  9(A.  Orders  were  given, 
epl.  Srd,  to  proceed  to  Leith ;  hvtfrom 
iiU  the  arrest  of  the  ship,  on  Sept. 
turns  tnere  going  on  for  discharge 
0  ai  F.  Between  those  daies  the 
igkt  and  vai-iahle,  and  the  master  re- 
port for  fear  of  capture  by  French 
ie  ckanTiel,  war  then  existing  beUoeea 
Worth  Oennany : 

leUiy  was  reasomAle,  and  that  neither 
or  North  German  la/w  teas  the  master 
feed,  and  that  Ihe  negotiatityns  waived 
proeeed.(a) 

;  intrtitated  under  the  6th  section  of 
Court  Act  1861  ou  behalf  of  MesBre. 
and  Son,  merchuitB,  of  Ipswich, 
bip  Seinrich  and  her  owners  for 
had  snetained  in  consequence  of  the 
r  oertain  goods,  of  which  ihej  held 
ig,  as  indorsees  of  the  consignees. 
■h  was  a  vessel  sailing  under  the 
flag,  and  belonging  to  the  port  of 


h  Uarch  1870  the  master  of  the 
lying  at  Constantinople,  entered 
larty  with  Messrs.  Brocklemann  and 
in  merchants  in  that  city,  <A  which 
re  the  material  provisions  ; — 
femwandniii  for  oharter, 

Constaotiiiople,  Mueb  11, 1S70. 
mntnally  ureed  between  Ckptaln  Ernll. 
T  twmI  Mdled  tbe  RMnrieh  561. 1  PaoB  of 
th*  bottlien  of  1700  qnarteni  register 
lieMboiita,  whereof  he  la  muter,  itow  in 
uid  Meuieara  Brooklecuuiii  and  Hartog, 
ihanta.    That  the  wd  eliip  bein^  tieht. 


MMi  the  term  "reaaonable  daUr"  ii  to 
Bording  to  the  oiTODiDetanoei  of  each  oaM, 
■Harilf  mewi  oiilf  two  or  three  daye,  as 
.  ia  th«  argument.     It  nmld  Miroeh  be 

>  naet  have  been  o^itored,  nabM  Ssliaa 
na  aD  aaoh  liihs  hj  tM  teciBa  of  hia 
Ur  la  te  ddivet  ttw  goodi^aad  b»  nHut 

Mi1nkb)NMmrla  ioao.—SD, 


port  in  the  Sea  of  AioT.  as  ordered,  at  BerdiaDeU.  i_ 
twen^-Coor  houra  after  arrival,  with  Ibaeienn  Carbnri 
and  WagstafT,  or  lay  dava  to  oonnt,  or  so  near  UMzeonto 
as  she  mar  ufel;  ffet,  and  t'aere  load,  from  thefaotors  of  Um 
said  freighter,  a  full  and  complete  cargo  ol  tallow,  wbaa^ 
Indian  com,  seed,  or  other  Btowage  goods  or  grain,  at  the 
option  of  the  freightet,  not  oxoeediug  what  she  oaa 
reaaonablf  etow  and  can;  over  and  atKire  her  tackle, 
apparel,  proTisions,  and  fiirmtnre,  and  Iteiiig  si  '  '  ' 
sh.iU "  ■  •*  ■■ 

Hambnrgli,  tioUi  inolnsira,  f 
ma;  safel;  get,  oalling  at  Cork  or  Falmouth  or  Ilymontli, 
at  Qie  nMMteT*B  option,  tor  orders,  whioh  are  to  be  given 
W  ratnra  of  poet  In  reply  to  the  captain'a  letter  to  tiw 
oharterara'  agenta  in  London,  or  la;  days  to  oommanoe, 
and  deliver  uie  same,  always  aSoat  at  all  times  on  being 
paid  frei^t,  as  there  set  ont.  It  ia  also  aer««d,  shoOM 
the  oa^o  oonaist  of  wheat,  Indian  oom,  barW,  oats,  Ije, 
or  seed,  and  the  whole  or  any  portion  be  deUveiad  in  a 


or  heated  portious,  it  shall  be  at  the  eaptain'i  opmu 
eithra  to  allow  the  nuns,  or  to  b«  p«d  fnU  freight  nj^on 
the  qnanti^  of  Mrgo  vhipped  aooording  to  bill  of  lading, 
provided  no  part  w  the  cargo  be  tfaiown  overboard  or 
otherwise  disposed  of  on  the  voyage  (the  act  of  Ood,  the 
Qoeen'i  enemus,  reetraint  of  pnnoei  and  mlars,  fire,  and 
aJl  and  every  other  dangers  and  aonidenta  of  the  seaa, 
rivers,  and  navigation,  m  what  lutnre  and  kind  soever, 
dDTing  the  aaid  vt^^age  always  mntoally  eioepted).  The 
freight  to  be  j^kid  m  oaeh  on  anloading  and  right  daliven 
of  the  cargo,  lliirh.five  mhnisg  daya  are  to  ba  allowed 
the  said  merchant,  if  the  ship  be  not  sooner  despatohedi 
for  loading  ud  nnloadingi  and  it  one.haU  or  more  of  Uw 
cargo  oonBiBtotwoo1,ten  additional  lay  days  to  be  allowed 
ten  days  on  demorrage  over  and  above  the  aaid  laying 
days,  at  51.  per  day. 

BnocKLiifaHN  and  Haktoo. 
The  Seinrich  thereupon  proceeded  to  Berdianaki, 
which  is  a  port  in  tnb  Knipire  of  Bussia,  uid 
pursuant  to  the  said  charter  party  received  on 
txiard  a  (srgo  of  wheat  from  one  Michele  Paicos. 
The  said  master  of  the  Heinrich  signed  and 
delivered  a  bill  of  lading  in  three  parts  for  the  said 
cargo,  and  sack  bill  of  lading  was  in  Italian,  and 
the  following  ia  a  translatiou  thereof: — 


oonoem  on  l>oard  the  Mecklenbnrg  brig  called  t 
Capt  J.  H.  Kroll,  to  oondnct  and  t«  oonaign  the 
tluB  his  present  voyage,  aocnrding  to  the   t 


namerated  at  toot  in  the  at 
and  as  anoh  the  aaid  captain  promises  on  his  sate  arrival 
to  deliver  the  freight  being  paid  him  according  to  th« 
t«rme  of  hie  charter  party  with  all  other  conditions 
expresaed  therein.  In  witneee  whereof  the  master  will 
sign  this  with  similar  other  as  pnt  before  him,  one  of 
which  being  accomplished  the  other  to  atand  void. 

Conaamed  tor  loading  cargo  tweDtr-Eoar  lay  days. 

W.  J.  M.  Pilfoo. 

The  Seinrieh  sailed  in  due  course  from  Berdi- 
anski  with  the  cargo  so  shipped  on  board  her,  and 
on  the  8th  Aug.  1870  arrived  therewith  at 
Falmouth,  and  on  the  9th  Aug.  1870  the  maeter 
of  the  Heinrick  wrote  to  Messrs.  Spartali  and  Co., 
of  London,  who  were  the  charterer's  agents  in 
London,  and  to  whom  the  bill  of  lading  had  been 
endorsed  by  Michele  Faieos,  a  letter  announcing 
his  arrival  at  Falmouth,  and  asking  fbr  orders,  but 
bo  got  no  orders  until  Sept.  Srd,  when  he  was 
ordered  to  proceed  to  Leith. 

At  the  time  of  the  arrival  of  the  Heimifh  at 
Falmouth  war  wM  iraama  \xAwwii  YxKaoB  vn& 
Qennaoy,  and  oan^XKa  ^  ^tm  *Ai»  wkhA.  dl  Shtft 
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vesBel,  Sept.  2lBt.  There  were  French  cruiRerR  in 
the  Britisn  Channel,  and  if  the  Heinrirh  had  gone 
out  she  would  have  run  ereat  risk  of  capture. 

For  the  plaintiffs  a  Mr.  Coward  was  called  at 
the  hearing,  and  he  said : — 

I  am  a  clerk  in  Fox  and  Co.'s  office  at  Falmouth.  They 
are  agents  for  Mr.  Lnxton,  the  plaintiffs'  broker.  I  re- 
member the  Hevnrich  arriTinff  in  Falmouth.  On  the  23rd 
Aug.  I  saw  the  master  and  asked  him  if  he  would  allow 
the  ship  to  be  towed  to  Dublin.  He  answered  that  he 
would  only  allow  her  to  be  towed  to  Plymouth.  On  the 
10th  Sept.,  in  consequence  of  a  letter  from  Luxton,  I 
asked  the  master  if  he  would  allow  28.  or  3s.  per  quarter 
deduction  from  his  freight,  and  discharge  at  Falmouth  ; 
this  he  declined,  and  offered  6d.  per  quarter  deduction, 
but  we  did  not  agree  to  it.  On  the  13tn  Sept.  the  master 
called,  and  said  that  he  would  sail  for  Leith  unlosa  we 
accepted  his  offer  to  discharge  on  deduction  of  6d.  per 

?uaiter.    On  the  14th  Sept.  he  refused  to  go  to  Leith,  and 
communicated  this  to  tne  consignees. 

Cross-examined : — 

He  declined  to  leave  because  of  the  war  and  the  French 
omisers  outside.  The  first  time  he  said  he  would  go  to 
Leith  was  the  ISth  Sept.  I  saw  him  on  the  3rd  Sept., 
but  I  do  not  remember  his  saying  that  he  would  go  then. 
On  the  14tii  Sept.  we  were  still  trying  to  get  him  to 
allow  a  further  deduction  from  his  freight. 

For  the  defendants  a  German  advocate  was 
called,  and  he  proved  the  existence  of  a  North 
German  code,  and  said  that  a  translation  by  Wendt 
was  correct  (Maritime  Legislation,  with  a  Transla- 
tion of  the  G^erman  Mercantile  Law  relating  to 
Maritime  Commerce.  Ernst  Emil  Wendt.)  He 
eave  it  as  his  opinion  that  according  to  that  code  a 
rTorth  German  vessel  is  justified  in  putting  into 
and  stopping  in  port,  and  that  the  master  would  be 
entitled  to  land  the  cargo  if  there  were  danger  of 
its  spoiling.  He  cited  articles  631,  636,  637,  505  : 
(see  Hie  Pairia,  ante,  p.  71.)  He  farther  said 
that  if  there  was  a  stipulation  in  the  charter 
against  delay  in  port,  the  contract  would  overrule 
the  code,  and  such  a  contract  would  not  be  illegal 
according  to  German  law.  The  master  of  the 
Hemrich  was  then  called  and  said: 

When  the  ship  was  laden  we  had  eleven  lay  days  left. 
I  first  heard  of  the  war  from  a  pilot  inside  the  Lizard. 
We  arrived  at  Falmouth  on  the  9th  Aug.,  and  I  wrote  a 
letter  to  Spartali  and  Co.,  asking  for  oilers,  but  got  no 
answer,  (ni  the  22nd  Aug.  I  entered  a  protest  against 
detention,,  and  on  the  23rd  Aug.  Mr.  Coward  asked 
me  if  I  would  go  to  Dublin.  I  said  it  would  be  dangerous, 
but  did  not  refuse.  On  the  25th  Aug.  he  asked  me  if  I 
would  like  to  go  to  Leith,  or  to  discharge  at  Falmouth, 
on  giving  up  3s.  or  2s.  6d.  per  quarter  on  freight,  I  t-Ad 
him  he  had  no  business  to  ask  such  a  (^upstion,  as  I  had 
put  into  the  port  for  orders.  I  told  him  I  was  waiting 
for  orders,  but  heard  nothing  until  the  Srd  Sept.  Oo  that 
day  orders  to  sail  to  Leith  und  a  protest  were  given  to 
me,  and  I  said  I  was  willing  to  sail  as  soon  as  I  could. 

Sept.  4. — I  offered  to  give  up  a  portion  of  the  it  eight 
and  unloflkd  at  Falmouth,  or  to  proceed  to  Leith.  I  claimed 
demurrage. 

Sept.  5. — Coward  told  me  I  had  no  right  to  demurrage. 
We  negotiated  for  discharge ;  they  asked  3s.  per  quarter. 
I  offered  6d.  per  quarter  deduction. 

Sept.  8. — The  wind  was  fresh  in  the  forenoon ;  S. W.  by 
S.S.W.  in  the  afternoon. 

Sept.  10. — I  saw  Coward,  and  he  asked  for  a  deduction  of 
2s.  per  Quarter.  I  declined  to  deduct  more  than  6r/.,  as 
it  would  leave  me  no  profit.  I  Haid  I  should  sail  if  he 
did  not  accept  my  offer.  He  telegraphed  to  his  principals, 
and  did  not  object  to  my  waiting. 

Sept.  12. — I  was  prei  aring  the  ship  for  sea  when  the 
crew  refused  to  go.    They  were  afraid  of  being  captured. 

Sept.  13. — I  told  the  crew  that  the  consul  said  they 
were  bound  to  go,  and  I  promised  they  should  not  lose 
their  wages  if  taken  ;  and  they  consented  to  go  on. 

Sept.  14.— Negotiations  about  reduction  of  freight  still 
wont  on.  I  told  Coward  I  was  wiUing  to  sail  for  Leith 
on  the  first  opportunity.    I  did  not  speak  of  Plymouth. 


I  did  not  go  because  the  weather  was  chsDn 
wind  was  S.W.,  and  then  fiew  round  to  K., 
calm. 

Sept.  15.— The  wind  was  S.E.  It  was  a  bsi 
getting  out.    I  saw  French  cruisers  dose  to  ti 

Sept.  16.— The  wind  was  light. 

Sept.  17.— Wind  S.,  almost  ealm. 

Sept.  18.— Wind  S.S.  W.,  very  light,  and  sIxd 

Sept.  19.— Wind  S.E. 

Sept.  21. — The  vestsel  was  arrested.  Withli 
I  was  sure  to  be  captured  by  the  French,  sik 
have  got  through  the  Channel.  I  had  given  d 
my  agent,  Mr.  Van  Weonan,  to  clear  the  i 
Custom  House,  and  ho  w.^uld  have  paid  the 
after  I  had  gone,  so  that  the  French  consul 
know  when  I  was  going.  The  cargo  was 
discharged  to  prevent  it  from  spoUing.  I 
proceeded  at  once  if  orders  had  oome  on  An 
wind  was  fair. 

Cross-examineJ. — The  negotiation  for  dj 
FiJmouth  began  on  the  25th  Aug.  We  dil 
treaty  to  the  extent  of  1301.  I  should  have 
Falmouth  the  day  my  crew  refused.    They  pi 

The  cause  was  instituted  on  the  loth 
the  ve  sel  was  arrested  on  the  21st  Sepl 

The  defendants  offered  to  give  up  the 
demurrage  if  the  plaintiffs  abandoned 
against  the  ship. 

The  defendants'  answer  contained 
others  the  following  pan^^ph  : — 

**  By  the  law  of  the  said  States  of  the 
German  Confederation  and  of  the  s 
Duchy,  regard  being  had  to  the  terms 
charter  party  and  bill  of  lading,  the  ms 
Hein  rich  was  not  bound  to  attempt  to  pi 
the  said  port  of  Falmouth  to  Leith  witl 
rich,  if  by  so  doing  he  would  have  e 
Ueininch  to  risk  of  capture,  and  the  s 
would,  by  attempting  to  proceed  with  tl 
to  Leith  at  any  time  after  he  receiveii  c 
proceed  up  to  the  time  of  the  institut 
suit  and  or  the  said  arrest,  have  expose* 
rich  to  risk  of  capture,  and  by  reason 
mises  the  master  of  the  Hninrirh  and 
dants  had  not  at  the  time  of  the  institu 
suit  been  guilty  of  any  breach  of  contn 
with  or  to  the  plaintiff's." 

Buff,  Q.C.  and  Cohm  for  the  plaii 
defendants  relied  in  the  pleadings  on  t 
the  master  to  remain  in  port  on  accc 
war.  The  miustcr  now  says  he  wa,^  alw 
to  sail.  This  is  a  question  of  English 
the  master  excused  himself  from  the  p 
of  this  contrac»t,  or  has  anything  hi 
excuse  him  P  He  says  he  is  excused, 
count  of  the  weather;  secondly,  becau 
tions  were  going  on,  and  so  the  orders  1 
waived.  But  the  charter  party  provid 
exceptions  that  can  excuse  nim.  These 
prevent  the  defendants  from  going  into  I 
code.  Express  stipulations  override  th 
of  that  code.  There  were  most  positi^ 
sail  on  the  Srd  Sept.  It  cannot  be  ss 
discussion  as  to  how  much  the  msi 
deduct  from  his  freight,  excuses  him  fr 
his  orders.  The  orders  were  given  aftc 
tiations  had  commenced.  There  was 
fusal  to  sail  on  the  14th  Sept.,  and  thi 
municated  to  the  consignees  by  C( 
sufficient  proof  that  the  weather  sto 
On  the  12tn  Sept.,  the  crew  refused  t< 
is  a  clear  breach.  The  crew  are  ser^ 
owners  as  much  as  the  master. 

Milward,  Q.  C.  and  Cla/rkson  for  the 
— ^The  charter  party  is  the  foundation 
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1  of  what  law  is  to  govern  must 
reference  to  the  time  when  the 
3d.  By  the  contract  we  were  to 
p  orders.  By  the  contract  the 
the  11th  Aug.,  as  there  was  no 
er's  letter  to  the  charterers* 
ending  this  reply  was  a  breach 
plaintiffs.  The  master  was  eu- 
jturn  of  post.  K  the  master  had 
"etum,  he  could  have  proceeded 
ks.  The  master  considered  that 
law  to  stay  in  port,  but  that  he 
if  he  could  get  a  fair  wind.  He 
ail  for  a  reasonable  period,  but 
ke  the  risk  if  there  was  a  chance 

not  abandon  the  law,  we  only 
justified  in  acting  as  we  did. 
itled  to  rejisonable  delay :  {Poh* 
,  N.  S.,  430 ;  3  L.  T.  Rep.  N.  S. 
IP.)  He  was  pi^evented  from 
>tion  in  the  charter,  "Queen's 
ean.s  the  enemies  of  the  sove- 
wner  :  {Ru^seU  v.  Niemann,  34 
C.  B.,  N.  S.,  163 ;  lOL.T.  Rep. 

claim  for  demurrage  arises 
mtract,  and  out  of  the  clause  in 

hich  provides  for  orders  being 

post.  By  that  clause  lay  days 
orders  are  given.  Demurrage 
;he  lay  days  are  finished.  A 
J  is  in  the  nature  of  a  claim  for 


eply. — A  necessary  condition 
im  for  demurrage  is  readiness 
ail  for  the  port  as  ordered.  If 
m  demurrage  they  put  aside 
le  outbreak  of  war.  If  they 
consequence  of  the  war  they 
3re  willing  to  proceed.  If  the 
s  in  the  charter  party  is  a  con- 
jy  would  have  a  right  to  sell  the 
free  the  ship.  The  delay  was 
>y  were  only  entitled  to  stay  in 

,  9  C.  B  ,  N.  S.,  430  ;  3  L.  T.  Rep. 

.  J.  102,  C.  P. ; 

L.  T.  Rep.  N.  S.  521 ;  1  Asp.  Mar. 

.  Phillimore. — This  is  a  suit 
}.  A.  Southgate  and  Son,  the 
>ill  of  lading  of  a  cargo  lately 
vessel  Heinrichf  against  the  said 
6th  section  of  the  Admiralty 
rhe  Heinrich  is  a  vessel  sailing 
the  Grand  Duchy  of  Mecklen- 
ites  of  the  North  German  Con- 
!  11th  March  1870,  the  Heinrich, 
at   Constantinople,   a    charter- 

into  between  her  master  and 
nn  and  Hartog,  of  Constanti- 
M  to  take  on  board  a  cargo  at 
sea  of  Azov,  and  to  proceed  to 
Jnited  Kingdom,  or  a  safe  port 
etween  Havre  and  Hamburgh 

so  near  thereunto  as  she  may 
at  Cork  or  Falmouth  or  Ply- 
jter's  option,  for  orders  (which 
return  of  post  in  reply  to  the 
le  charterers*  agents  in  London, 
imence),  and  deliver  the  same 
times  on  being  paid  freight  as 
.  the  act  of  uoa,  the  Queen's 


enemies,  restraint  of  princes  and  rulers,  fire, 
and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of 
what  nature  and  kind  soever  during  the  said 
voyage  always  mutually  excepted.  The  freight 
to  DC  paid  in  cash  on  unloading  and  right  delivery 
of  the  CHrgo.  Thirty-five  running  days  are  to  be 
allowed  ^e  said  merchant  (if  the  ship  be  not 
sooner  despatched)  for  loading  and  unloading ;  and 
if  one-half  or  more  of  the  cargo  consist  of  wool  ten 
additional  lay  days  to  be  {dlowed,  ten  days  on 
demurrage  over  and  above  the  said  laying  days,  at 
hi.  per  day.  The  ship  proceeded  to  Berdianski, 
and  took  on  board  the  cargo  of  wheat  mentioned 
in  the  petition  from  a  Greek  merchant  Michele 
PaicoB.  A  bill  of  lading  was  si^ed  by  the 
master  at  Berdianski  in  three  parts,  m  the  lltalian 
language,  of  which  the  following  translation 
is  in  all  material  parts  accurate:  (His  Lord- 
ship here  read  the  bill  of  lading  before  set  out.) 
The  ship  arrived  at  Falmouth  on  the  8th  Aug., 
and  on  the  9th  the  master  wrote  to  Spartali  and 
Co.,  from  whom  Paicos  had  told  him  to  get 
his  orders,  and  who  were  the  charterer's  agents  in 
London,  and  also  indorsees  of  the  bill  of  lading,  as 
follows:  "Falmouth,  9th  Aug.  1870.  Messrs. 
Spartali  and  Co.,  London.  Gentlemen, — I  herewith 
beg  to  advise  you  of  my  safe  arrival  here  with  the 
North  German  brig  Hein'rich,  under  my  command, 
with  a  cargo  of  wiieat  from  Berdianski,  awaiting 
your  orders  as  soon  as  convenient. — I  remain, 
Grentlemen,  yours  Ac,  J.  H.  Krull."  No  answer 
was  received  by  the  master  to  his  letter.  On  the 
23rd  or  25th  Aug.  some  conversation  passed 
between  him  and  Mr.  Cowwrd.  Coward  was  a 
clerk  in  the  oflBce  of  Fox  and  Co..  who  acted  as 
agent  for  Luxton,  the  broker  of  the  plaintiffs, 
Messrs.  A.  Southgate  and  Son.  According  to 
Coward,  the  master  was  asked  whether  he  would 
allow  his  ship  to  be  towed  to  Dublin,  when  he  said 
he  would  allow  her  to  be  towed  to  Plymouth,  if 
the  consignees  paid  the  towage.  According  to 
the  master,  nothing  was  said  about  towing 
by  steam ;  he  was  asked  to  sail  to  Dublin, 
and  said  it  would  be  dangerous  to  do  so. 
Nothing  was  said  about  being  towed  to  Plymouth, 
to  which  place  he  never  refused  to  go,  but  would, 
on  the  contrary,  have  been  happy  to  have  gone. 
It  does  not  appear  from  the  evidence  that  any 
definite  order  for  a  port  of  destination  was  given 
at  this  interview.  On  the  27th  or  28th  Coward 
asked  him  if  he  would  like  to  go  to  Leith ;  he  said, 
"  You  have  no  business  to  ask  such  a  question ;  I 
put  into  this  port  for  orders."  He  was  then  asked 
if  he  would  make  a  reduction  on  his  freight  in- 
stead of  going  to  Leith,  and  he  offered  to  take  a 
pro  raid  freight,  and  it  was  settled  that  Coward 
should  write  to  his  principal  on  the  subject.  Upon 
the  3rd  Sept.,  for  the  first  time,  the  master  re- 
ceived something  approaching  to  a  distinct  order 
to  go  to  Leith.  He  ought  to  have  received,  ac- 
cording to  the  charter-party,  an  answer  by  return 
of  post  to  his  letter  of  the  9th  Aug.,  and  demurrage 
would  begin  from  that  date.  On  the  15th  Sept. 
the  suit  was  instituted  in  this  court,  and  on  tne 
21st  the  ship  was  arrested.  The  true  question  is 
whether  the  not  sidling  between  the  3rd  and  21  st 
of  Sept.  constituted  a  breach  of  contract.  On  the 
3rd  sept,  the  master  said — as  he  said  con- 
tinually on  the  other  days  of  this  interval 
— that  he  would  Baal  lot  lici^  oil  >iJs»  ^a:^ 
favoarable  oppofrttoutjr,  m<QBsm^»\u^  ««A,^»nqox' 
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able  in  two  senses — namely,  first,  having  a 
fair  wind  for  learing  the  port ;  and,  secondly,  such 
a  wind  as  would  enable  him  to  ran  if  he  saw 
French  cruisers.  That  there  were  French  cruisers 
in  the  neighbourhood  and  there  was  a  real  risk  of 
capture  are  conclusions  which  must  be  drawn 
from  the  evidence.  Mr.  Van  Weenan  says  that 
he  received  orders  from  the  master  to  clear  the 
vessel  for  Leith  on  the  5th  or  6th  Sept.,  and  that 
he  did  not  clear  the  vessel  because  he  feared  that 
the  French  consul  would  learn  her  destination, 
and  obtained  permission  from  the  Custom  House 
to  pay  the  light  dues  after  the  vessel  had  gone  out. 
On  the  12th  Sept.  the  crew  refused,  when  ordered, 
to  weigh  anchor,  alleging  an  apprehension,  which 
I  believe  was  sincere,  of  being  captured  and  im- 
prisoned by  the  French.  At  the  same  time  nego- 
tiations were  continually  going  on,  having  for 
their  object  the  delivery  of  the  cargo  at  Falmouth 
for  a  reduced  fii^ight.  Looking  at  all  the  circum- 
stances of  the  case,  I  am  of  opinion  that,  whether 
the  English  or  whether  the  Glerman  law  be  applied 
to  the  construction  of  the  contract  of  affreight- 
ment— which  in  this  case  is  to  be  derived  from 
the  charter-party  and  the  bill  of  lading,  the  delay 
of  the  master  was  justified  by  the  existence  of  the 
excepted  peril  of  the  enemies  of  his  sovereign : 
[RuBBeU  V.  Nienumn,  34  L.  J.  10,  C.  P. ;  17  C.  B., 
N.  S.,  163 ;  10  L.  T.  Bep.  N.  S.  786.)  I  also  think 
that  the  continuing  treatv  on  the  subject  of  the 
reduction  of  fireight  modified  the  character  of  the 
order  which  he  received  to  sail  for  Leith,  and 
which  I  cannot  help  surmising  was  given  for  the 
purpose  of  inducing  the  master  to  acquiesce  in  the 
larger  reduction  of  freight  proposed  on  behalf  of 
the  plaintiffs;  and  I  doubt,  uo  say  the  least, 
whether  any  positive  refusal  of  a  distinct  and 
dean  order  is  established  in  this  case.  But  I  think 
the  first  ground  sufficient  to  support  the  defence 
which  is  set  up  in  the  answer,  and  I  dismiss  the 
petition  with  costs. 

Solicitors  for  the  plaintiffs,  ITumuis  and  HoUams. 

Solicitors  for  the  defendants,  Gregaryt  Row- 
cUffe,  and  Co, 


May  17  cmd  Jtme  6, 1871. 
Thb  Wilhblm  Schmidt. 

Damage  to  eanrgo — OtUhredk  of  war — BeasoncAle 
delay — Law  governing  contract— Righi  of  aMng* 
nee  to  sue — BiOs  of  Lading  Ad — ASmWalty  Court 
Ad, 

The  master  of  a  North  Oerman  ihip,  lying  ai  Con- 
gtanHnople,  entered  into  a  charter  party  with 
North  Qerma/n  aubjeds,  there  reeident,  to  carry  a 
cargo  to  a  port  in  the  United  Kingdom  or  on  the 
continent,  to  be  delivered  to  Engtieh  coneignees. 
The  charter  party  and  Ike  hiU  of  lading  piven 
vnder  U  were  in  tne  EngUeh  hmguage,  and  tt  was 
Hiptdated  ikat  the  $hip  ihould  eaU  at  one  of  three 
parte  of  the  United  Kinadom  for  ordere.  The 
ihip  dmy  eaUed  ai  F,,  andwae  ordered  to  proceed 
to  cm  EngUsh  port  to  diecharae. 

Held  that,  as  the  intention  of  the  parties  as  to  what 
law  shoutd  govern,  was  to  he  gathered  f^om  the 
drcwmstanees  of  the  ease,  ana,  as  the  gimng  of 
(he  orders  fiaoed  the  seat  of  the  contract  in  Bng- 
land,  the  law  of  En^^Umd  applied,  (a) 

(M  It  will  be  seen  from  this  oaae  and  the  Patria  (ante 
p.  71)  and  the  Beinrieh  (ante  p.  79)  that  the  iotentioii  of 
me  pasties,  as  eridenoed  by  the  oiroamttsnoes  of  each 
^Mt,  aho^  wlNli  )f|i«r  i9  IP  fofpn  aoo^taot  aadebj 


War  then  existed  between  France  and  Qermoi 

master'  sailed  from  F,,  as  ordered,  hU,  th 

reasonable  fear  of  captiire,  put   into  I 

ship  remained  at  D.  for  two  monikt, 

for  a  steam  tiig,  which  was  eonsiderfd  m 

by   the  chartpvers'  agents  to  avoid  agrfi 

mauler  expressinrf  himself  ready  to  sm  \ 

first  fair  wind,     Tlie  ship  was  then  terU ; 

by  steam  power,  ai  ike  charterers*  agerUt'  < 

The  cargo  was  damaged  and  the  ploinl 

profits  by  the  dela/y. 

Held,  that  the  m^aster  was  justified  in  pvA 

and  remaining  in  port,  and  thai  the  «W 

were  not  liable  for  the  damage  caused  6yti 

Whilst  the  ship  was  yet   to  arrive,  the  ck 

agents  (the  consignees  of  cargo)  appropr 

cargo  and  endorsed  the  bill  of  lading, 

oth'er  persons,  to  the  plaintiffs.     The  plai* 

tuinea  no  Ions  by  deterioraii<yn,for,  under 

tract  of  sale,  they  paid  for  the  cargo  afli 

tions  settled  by  arbitraiion,  for  the  dcam 

to  it. 

Held,  that  the  plaintiffs  were  entitled  to  sue  \ 

BUls  of  Lading  Ad  and  Admiralty  C 

1861,  and  perhaps  even  as  trustees  for 

signees. 

This  was  a  cause  instituted  under  the  6tl 

of  the  Admiralty  Court  Act  1861,  on  1 

Messrs.  Barber,  Boper,  and  Co.,  of  Low 

the  countv  of  Suffolk,  merchants,  the  owi 

cargo  loaded  on  board  the  vessel  WUhehn 

and  against  her  owners  intervening,  to 

damages  consequent  on  the  non-deliver 

said  cargo  within  reasonable  time,  the  de(e 

caused  to  the  cargo  by  delay,  and  the  h 

procure  other  cargoes  to  supply  its  plw 

WiUielm  Schmidt  at  the  time  of  the  insti 

the  suit  was  a  Grerman  vessel  belonguu 

port  of  Bostock,  in  the  Grand  Duchy  of  J 

burg  Schwerin,  and  was  sailing  under  tl 

the  North  German  Confederation,  and  he 

were  subjects  of  the  said  confederation. 

month  of  March  1870,  the  ship  was  lying 

stantinople,  and  on  21st  March,  a  charter  p 

there  entered  into  between  her  master  and 

Schjott  and  Reppen,  merchants,  resident 

stantinople,  but  subjects   of  the  North 

Confederation.     By  such  charter  party,  w 

in  the  English  language,  the  Wilhelm  Seh 

to  proceed  to  a  safe  port  in  the  sea  of  ^ 

oroered  at  Berdianski,  and  there  load  a 

complete    cargo  of  goods    at  the  optioi 

freighter,  and  proceed  therewith  to  a  sat 

the  TJnited  Kingdom  or  the  continent,  o 

Cork,  Falmouth,  or  Plymouth  for  orden 

were  to  be  given  by  return  of  poet  in  repl 

master's  letter  to  tne  charterers*  agents  in 

and  deliver  the  said  cargo  on  being  paid  h 

rates  therein  mention^    "the  act  of  ( 

them.  It  is  impossible  to  fix  a  hard  and  fast  rn 
attempted  in  Lloyd  v.  Quibert  (inf.)  Sach  a  i 
lead  to  the  moat  oomplioated  qnettionB. 
only  inatanoe  the  case  of  goods  shipped  at  tirt 
at  a  foreign  port  on  two  vesaela  of  cUfferent  ft 
same  shippers,  and  oonaigned  to  the  same  eoo 
England,  nnder  identioal  bills  of  ladings.  If  ti 
the  flags  governed  these  oontraota,  we  goodi 
oarried  by  the  two  ships  on  different  terms,  ao 
the  different  laws,  although  the  intention  of  tt 
waa  to  make  the  terma  in  each  ease  identioaL 
to  gather  the  intention  of  the  part&ea  in  eao) 
anon  intention  ia  a  pure  qoeation  of  fWit,  and  i 
and  it  is  to  be  regretted  tha*  it  h^  n^  been  * 
tiuB  oomitiy^— £». 


MARITIME  LAW  OASES. 


88 


The  Wilhslm  Scmmr. 


[Adk. 


les,  restramt  of  princes  and  rulers, 

ery  other  dangers  and  accidents  of 

J,  and  navigation  of  what  nature  and 

during    the    said    voyage,    always 

3pted."     In  pursuance  of  the  said 

and  in  accordance  with  the  char- 

the  ship  proceeded  to  Yeisk,  and 

re.  Schjott  and  Beppen  caused  to  be 

Dard,  by  one  D.  A.  Negroponte,  a 

ed,  ana  the  master  of  the  WilJielm 

1  and  delivered  a  bill  of  lading  in 

ngnage,  in  the  following  terms. 

>od  order  and  oondition  by  D.  A.  Negro- 
ipon  the  good  ship  called  the  WilhBlm 
n  Fr.  Zeplien,  now  riding  at  anchor  in 
id  for  Cork,  Falmoath,  or  Plvmoath,  for 
charter  paxiy,  linBeod  in  bulk,  saj  two 
androd  and  fifty-two  tsoetvorto  at  101. 

lage — 1000  being  marked  and  nambered 
,  and  are  to  be  delivered  in  the  like  good 
ion  at  a  safe  port  of  the  United  Kmg- 
oontinent  (the  act  of  Gk>d,  the  Qaeen*a 
d  ail  and  every  other  dangers  and  aoci- 
t,  rivers,  and  navigation  of  whatever  kind 
)  unto  Messrs.  Melas,  Brothers,  of  Lon- 
r   assignB,  paying  freight  for  the   said 
other  conditions  as  per  charter  party, 
Qople,  March  21,  1870,  with  primage  and 
med.    In  witness  whereof  the  master  or 
lid  ship  hath  affirmed  to  three  bills  of 
iis  tenor  and  date,  one  of  which  bills 
tied,  the  other  two  to  stand  void. 
Fbbd.  Zeplibn, 
P.  D.  A.  Neoroponte, 
S.  Palapbu. 
c,  2A4,  May,  1870. 
^nsnmed  in  loading  cargo,  twenty. 

^y  1870  the  ship  sailed  from  Yeisk 
argo  on  board,  and  arrived  at  Fal- 
Sept.  1870,  and  the  master  at  once 
irs.  Melas,  Bros.,  the  consignees  and 
3nt8.  On  the  10th  Sept.  1870  the 
d  orders  from  Me  srs.  Melas,  Bros., 
Ipswich,  and  there  deliver  to  the 
essrs.  Melas,  Bros.,  whilst  the  cargo 
ve  and  whilst  the  ship  was  on  her 
le  cargo  to  Messrs.  Edwards,  Eastty, 
'  were  the  plaintiffs*  brokers  m 
d  on  behalf  of  the  plaintiffs.    The 

0  knowledge  of  such  sale,  and  re- 
iers  from  Melas,  Bros,  and  their 
louth.  At  the  time  of  the  arrival  of 
mouth  war  had  broken  out  between 
ermany,  and  it  continued  to  exist 
delivery  of  the  cargo  to  the  plain- 
the  ship  arrived  at  Falmoutfar  her 
try  foul ;  and  her  master,  thinking 

1  order  to  diminish  the  risk  of  cap- 
I  to  have  it  cleaned.  This  and  light 
i\e  winds  kept  the  ship  at  Falmouth 
b.  1870.  The  winds  were  easterly 
until  that  date ;  and  the  master  said 
:  a  fair  chance  of  slipping  through 
uisers,  of  which  there  were  many 
jinel,  without  a  strong  wind  from 

On  26th  Sept.  the  agents  of 
at  Falmouth,  asked  the  captain 
era  to  go  to  Lowestoft  instead 
id  he  consented.  On  12th  Oct. 
trong  S.W.  gale,  and  the  captain 
rted,  bat  he  could  not  get  a  pilot ; 
t.  be  sailed,  being  towed  out  by  two 
ind  lasted  &vourable  until  that 
ii  oluMigedsMd  fdl  to  nearly  a  calm, 


and  when  off  Dartmouth  the  master  saw  two  men- 
of-war,  which  he  feared  were  French  cruisers,  and 
he  stood  in  for  Dartmouth,  into  which  port  he  put 
the  next  day.  It  was  proved  that  these  were  French 
cruisers  in  the  Channel  trjring  to  capture  (jerman 
ships.  Whilst  at  Dartmouth  the  master  was  in  con- 
stant communication  with  Mr.  Kingston,  the  agent 
of  Melas  Brothers  there,  who  was  also  Germtm  consul. 
Ho  warned  the  master  of  the  French  cruisers  being 
on  the  route  the  master  would  have  to  take.  On 
Oct.  22nd  the  agent  of  Melas  Brothers  asked  the 
master  to  pay  a  sum  of  money  towards  the  ex- 
penses of  a  tug  to  tow  the  ship  to  Lowestoft,  and 
the  master  on  obtaining  his  owner's  consent, 
offerred  to  pay  202.,  but  this  was  considered  too 
small  a  sum  by  Melas  Brothers.  A  tug  was  not 
procured  owing  to  a  tug  company,  through  fear 
of  capture,  refusing  to  carry  out  a  contract  they 
had  made  to  tow  the  ship.  The  master  did  all  he 
could  to  obtain  a  tug.  On  the  1st  Nov.  the  captain 
promised  to  sail  with  the  first  fair  wind,  and 
repeated  his  promise  on  Nov.  17ih,  when  he  said 
he  would  go  whenever  he  had  a  good  chance  to 
get  through  the  cruisers,  but  that  he  had  a  dif- 
rerence  with  his  crew ;  and  at  the  end  of  Nov.  the 
master  declared  he  would  go  under  canvas,  and 
thereupon  Messrs.  Melas  Brothers  on  Dec.  2nd 
intimated  that  they  would  provide  a  tug  at  their 
own  expense. 

The  ship  was  towed  out  of  Dartmouth  on  the 
10th  Dec.,  and  arrived  at  Lowestoft  14th  Dec.  The 
master  acknowledged  that  he  would  not  have  put 
into  and  delayed  at  Dartmouth,  and  would  have 
sailed  for  Lowestoft  direct,  if  it  had  not  been  for 
fear  of  capture.  The  discharge  of  cargo  did  not 
commence  until  22nd  Dec,  and  when  the  cargo 
was  examined  it  was  found  to  be  damaged  by  heat- 
ing caused  by  the  long  detention  in  the  ship's 
hold.  The  plaintiffs  paid  Messrs.  Melas  Brothers 
the  full  price  of  the  cargo  less  certain  deductions 
for  deterioration  which  were  settled  by  arbitration 
in  accordance  with  the  contract  of  sale.  The  cargo 
had  been  examined  at  Dartmouth,  and  found  to  be 
slightly  heated,  and  the  master  did  all  he  could  to 
prevent  further  mischief.. 

The  defendant's  answer  contained,  amongst 
others,  the  following  paragraphs : 

16.  By  the  law  of  Bostook  and  the  North  (German  Con- 
federation the  master  of  the  Wilhelm  Schrwdt  was  en- 
titled to  keep  the  said  vessel  in  the  port  of  Falmoath  and 
in  Dartmontn  whilst  she  would  have  been  liable  to  risk 
of  capture  at  sea  by  reason  of  the  existence  of  the  said 
war.  and  by  such  law  the  master  of  the  Wilhelm  Schmidt 
whilst  the  said  war  and  liability  to  risk  of  capture  con- 
tinned  was  not  under  any  obligation  to  the  plaintiffs 
to  proceed  or  to  attempt  to  proceed  to  Ipswich  or 
Lowestoft  with  the  Wilh^m  Schmidt,  and  by  the  saidhbw 
the  master  of  the  said  vessel  had  not  be'  n  guilty  of  any 
breach  of  contract  or  of  duty  with  or  to  the  plaintiffs  by 
remaining  in  Falmouth  or  putting  into  and  remaining  in 
Dartmouth  with  the  said  goods  on  board  the  said  ship 
under  the  circumstances. 

18.  If  the  said  cargo  was  not  delivered  in  hke  order 
and  condition  as  when  it  was  shipped  on  board  the 
Wilhelm  Schmidt,  the  damage  and  deterioration  thereto 
was  caused  by  the  restraints  of  princes  and  rulers  within 
the  true  intent  and  meaning  of  the  said  charter  party  and 
bill  of  lading,  and  by  its  having  been  shipped  green  and 
in  an  unfit  oondition  for  shipment,  and  by  the  natural 
oondition  and  inherent  vioes  of  the  taad  osrgo,  or  by 
some  or  one  of  such  oanses. 

19.  The  damaged  and  deteriorated  condition  (if  any)  of 
the  said  cargo  was  oooasioBed  bv  the  natural  oondition 
and  the  inherent  vioes  of  the  eaia  oargo,  and  by  the  pnh 
longation  of  th^  voyaott  onrinff  to  w»,"«d^^»  ■ 
liaUU^  to  risk  of  oi^iiiie,  Mid  by  the  |aw  of  tte 


MARITIME   LAW  CASES. 


Adm.] 


Tub  Wiuuuf  Schmidt. 


Confsdcntioa  Uie  ownen  of  th«  WUIuIm  Sekmidt  kto  not 
liBbl*  to  the  plkintiA  in  n«peot  thereof. 

Mr.  Trevor*,  Vice-Consul  of  the  North  German 
Confederation,  and  a  German  advocate,  wae  called, 
who  proved  the  eiiBt«nca  of  a  code  of  the  North 
German  Confederation,  and  proved  a  translation 
by  Wendt  (Papers  on  Maritime  Legiulatioii,  with 
a  translation  of  the  German  Mercantile  law  re- 
lating to  Maritime  Commerce)  to  he  a  correct 
trftnuation.  He  gave  it  as  bis  opinion  tbat  under 
that  oode  a  master  ia  not  responsible  for  any 
damage  resulting  from  delay  under  the  circum- 
stances of  this  case.  He  referred  to  Ait.  636 
bJcen  with  Art.  631,  Art.  637,  505.  of  the  code. 
These  uiiclee  of  the  North  German  code  and  all 
the  others  cited  in  the  argument  and  judgment 
will  be  found  set  out  in  the  "  '  ""'"  "  "' 
except  the  fbllowing  articles. 

Art.  SOT.  ^Mi  ibipawner  ia  aniwanble  for  any  dunsee 
arUinf  thioiwh  Iota  of  or  injor;  to  the  (roodR.  from  the 
Uma  of  their  bring  riiipped  until  their  deliTer;,  anleHB  he 
can  prorethat  anah  lews  or  injnrr  h&i  been  oanxed  b;the 
act  of  God  (FU  major)  or  b;  the  natnnl  cnodition  ot  the 
|0od«,  more  partdonlarlT  bj  viee  propre,  b;  diminution 
qaanti^,  bj  ordinal;  leuage,  Ac,,  or  b;  nnoh 
paokinK  as  oonld  not  be  noticed  eiteraally.  i 
"Taziiing  from  a  deteotiTe  oondition  of  tbi 


,  ante  p.  71, 


injitiTazii 
niOD,  in 


aetcfOod. 

Art  M0.  The  act  ot  handing  over  an;  bill  of  lading 
iunid  to  order  to  tlie  par^  thareb;  beooming  antboriaed 
to  leoeiTa  Om  gooda,  hiu,  aa  aoon  aa  anoh  gooda  are  reall; 
aUpped,  the  lanie  l^al  ooneeiiaenoa  with  reapeot  '    *" 


of  the  rigbta  depaading  on  the  deliver;  of  the 
le  deliveiT  Ot  tha  gooda  thamaelvai. 

Bhoold  tha  bill  of  lading  oontain  t 

"  fiM  from  bnakage,"  or  "  tree  tmm  leakage, 
from  damage,"  or  an;  other  addition  to  the  aame  eneoi, 
Ute  ahlpownar  ia  not  aoawarable  for  the  breakage  or  leak- 
age or  damage,  luileaa  it  oan  be  proved  to  have  bean 
oaoaed  b;  the  fanlt  of  the  matter  or  another  pemn  b; 
wlunn  the  ahipownar  ia  reaponaible. 

Benjamin  {Coken  with  him)  for  the  plaintiffs. — 
The  car^was  delivered  in  a  damaged  Btst«,  caused 
by  heatmg  arising  from  the  delay.  The  vensel 
arrived  at  Falmouth  on  7th  Sept.,  and  did  not  dis- 
charge her  cargo  for  (our  months.  It  ia  admitted 
that  the  master  did  not  proceed  for  fear  of  capture. 
[Sir  R.  PuiLLiiiOM. — The  question  is,  whether  the 
existence  of  the  war  is  a  justification  of  the  delay.] 
It  is  no  justification,  whether  the  case  is  to  ae 
governed  by  German  or  English  law.  By  all  lans 
written  i^reements  bind  as  long  aa  they  are  not 
iUegal.  The  bill  of  lading  is  here  the  agreement 
between  the  parties.  The  vessel  is  not  described 
in  the  hill  01  lading  as  a  German  ship.  Article 
645  of  the  North  German  Code  provides  a  form  of 
bill  of  lading,  and  this  is  not  in  accordance  with 
that  form.  It  does  not  mention  the  nationality  of 
the  ship,  and  therefore  it  is  not  a  German  bit!  of 
lading.  By  Arts.  647—649  of  the  code  the  plaintiffs 
badaright  todeliveryof  thecargo.  ByArt,653the 
bill  (rf  lading  is  decisive  as  between  tne  shipowner 
and  the  consignee,  and  the  latter  is  not  aSect«d  by 
&e  oharter  unless  it  is  referred  to ;  but  the  only 
provisiouB  in  the  bill  of  lading  are  "  the  act  tn 
Ood,  the  Queen's  enemies,"  Ac.,  the  usual  ezoep- 
tions  of  an  English  bill  of  lading.  The  contract 
must  depend  upon  its  written  terms,  and  here 
they  are  mwrise :  {Say  v.  Wheeler,  L.  Bep.  2  C.  P. 
802;  16  L.  T.  Bep.  N.  H.  66.)  Even  supposing 
it  is  a  German  contract,  the  shifiowner  would,  aj 
German  law,  be  exempt  only  under  Art.  607  from 
Jfomcmaaedb^tberiEkg  tfaerain  contauwd.  YuxiW 


exemptions  must  be  set  out  in  the  biD  <i 
There  is  no  article  in  the  code  exempting  t 
owner  ftrom  liability  to  dama^  occsiio 
delay.  The  word  "  accident,"  m  Art  SO 
code,  cannot  mean  risk  of  capture.  B 
631—636  either  party  may  withdtSR  & 
contract  when  a  war  has  been  declared,  u 
quince  of  which  the  vessel  would  be  liable 
of  capture,  but  they  are  not  compeQed 
draw.  The  master  did  not  witbdriw, 
delayed.  The  defendants  ask  us  to  put  io 
pulation  "free  from  damage."  (Art. 659.) 
of  lading  contains  an  exception,  "Queen'te 
but  this  cannot  mean  the  enemies  of  Fnui 
R.  Phillimorz.— fiuMcU  V.  .y(efaann.M 
C.P.;17C.B.,N.S.,163;  lOL.T.BepS. 
If  the  contract  is  to  be  governed  by 
law,  there  was  no  act  of  enemies.  Tbetp 
"  ■  toacti 
AitJ 

draw,  and  are  therefore  inapplicable  bo 
both  parties  refused.  Whilst  at  Falmci 
master  could  either  stick  to  hia  contract 
draw  under  these  articles.  He  electod  to 
the  first  fair  wind,  and  must  be  held  boum 
election.  He  committed  a  breach  bj  pat 
Dartmouth  for  fear  of  capture.  His  peel 
the  same  as  if  the  chart«r  party  had  beei 
into  alter  war  had  begun  to  his  knowlf 
then  would  have  been  bound  to  pnoee 
prevented  by  the  excepted  perils.  None 
things  happened.  He  coula  not  he  said  ti 
rented  fnim  proceeding  by  the  preeenct 
French  cruisers ;  he  had  no  right  to  debni 
able  cargo  on  account  of  fear.  He  beld  o 
that  the  wind  delayed  him.  and  gan 
chanoe  to  withdraw.  The  right  to  i 
account  of  risk  of  capture  depends  op 
ther  the  case  is  to  be  governed  by  Eii 
Oerman  law.  The  obligation  as  to  dd 
governed  by  English  law.  It  is  immats 
the  contract  was  made  at  CouBtantinoplei 
of  the  plaoc  ot  delivery  governs,  ana  ti 
England.  The  destination  was  fixed  bv  A 
for  England,  and  it  is  as  thooi^  the  bill  a 
ran  to  deliver  in  Lowestoft.  The  seat  of  I 
tract  is  England,  and  it  was  the  inte 
the  parties  to  bind  themselves  by  tli 
Ush  law  :  Lloyd  v.  GuibeH  (L.  Rep.  1  0- 
10  L,  T.  Bep.  N.  S.  570 ;  in  Ex.  Ch.  13  L 
N.  S.  602.)  The  master  has  power  lo  o 
owners  li^le  for  contracts  entered  into  b 
the  extent  allowed  by  tbe  law  of  the  count 
owners.  When  the  contract  was  madfitl 
ordinary  English  bill  ol 

'■-• ^-ninpi 

lain 

English,  and  the  form  was  English,  bee 
contract  was  to  be  carried  ont  m  En^ 
language  selected  shows  which  law  is 
The  intention  is  to  be  sought  in  then: 
parties,  and  governs  the  contract  nnlea 
interposes : 

4  PhillJmore'B  Intemataonal  I^w,  pp.  478,- 
Clarknon  (BtUI,  Q.C.  with  him),  ftw  t 
dants.^The  plaintiffs  have  no  right  to  s 
is  an  English  coort.  and  right  of  suit  di 
English  law.  The  plaintiffs  were  not  j 
the  contract.  Ther  acquire  tlieir  rights  i 
Bill  of  Lading  Act.  Thtiy  bare  sd 
1 ^wj'Wl.  tlknianoet  lor  Mi 
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lannot  sue  as  trustees  for  the  consignees, 
onld  only  sue  if  the  cestui  que  trust  had  no 
it  action,  but  here  the  consignees,  Melas 
rs,  have  a  right  to  sue,  and  can  sue  even  if 
untiffs  succeed.  The  main  question  must 
smed  by  German  law.  The  master  had  no 
iy  from  his  owners  to  impose  upon  them 
r,  except  that  contemplated  by  their  own 
Rie  rignts  and  liabilities  of  the  parties  must 
I  teken  to  be  in  abeyance  until  orders  were 
tt  Falmouth.  This  would  be  contrary  to 
flsage  in  Phillimore's  International  Law. 
irere  so,  the  owner  of  the  goods  might 
ind  see   which  was  the  best  port   as  to 

arising^  from  the  relations  of  nations, 
atract  is  complete,  with  one  term  to  be 
)d,  but  the  rights  are  determined  when 
oade,  and  the  law  of  the  flag  governs 
« :  (The  Bahia,  Bro.  A  Lush,  292.)  Even 
ish  law  governs,  parties  may  be  exempted 
where  there  is  no  stipulation  in  the  written 
lent,  as  in  the  case  of  loss  by  fire:  (Mer- 
Shipping  Act  1854,  s.  503.)  It  is  a  principle 
i  German  and  English  law,  that  the  court 
ook  to  the  written  contract,  but  the  parties 
»t  deprived  of  the  protection  of  the  code 
there  is  an  express  stipulation.  The  master 
ft  elect  to  ^o  on ;  he  said  he  would  go  as 
■beoould  without  risk.  The  plaintiffs  might 
nHhdrawn.  They  deprived  themselves  of  the 
toncover  for  not  going  to  Ipswich  by  ^ving 
Dood  order :    (Pole  v.  Cetcovich,  9  C.  B.,  ^.  S., 

6  L  T.  Bep.  N.  S.  438.)  The  master 
isdthat  order  for  the  plaintiffs*  convenience. 
(Ittntiffs  wished  the  vessel  to  be  towed  in 
to  diminish  risk.  By  the  Grerman  law  the 
t- was  justified  in  his  delay :  (Art.  636.)  The 
?e  was  caused  by  the  delay,  and  the  ship- 
is  not  answerable  for  the  natural  condition 

goods  consequent  thereon :  (Art.  607.)  If 
^  Jaw  governs,  the  contract  says  nothing  as 
e  of  cfelivery,  and  its  completion  was  pre- 
!•  b^  Qaeen*8  enemies.  This  means  enemies 
oreign  of  shipowner:  (Russell  v.  Niemann 
J.  10,  C.  P. ;  17  C.  B.,  N.  S.,  163 ;  10  L.  T. 
N.  S.  786.)  The  words  are  not,  "act  of 
'fl  enemies,"  and  do  not  mean  particular 
Qt  risk  of  capture.  There  is  a  further  ex- 
1,  "  restraint  of  princes."  The  contract  of 
powner  was  to  proceed  under  sail,  not  under 

and  he  was  prevented.  Their  own  agent 
1  the  master  not  to  go  save  under  steam. 
miin  in  reply. — The  plaintiffs  have  a  right 
tmder  the  Bills  of  Lading  Act:  (Smurth- 
r.  Wilkins,  31  L.  J.,  214,  C.  P. ;  11  C.  B., 
842;  5  L.  T.  Rep.  K  S.  842.)  Even  as 
B  they  have  a  right  to  sue :  (Bohertson  v. 
12  L.  J.  210,  Ex. ;  8  Ex.  299.)  This  objection 
t  raised  on  the  pleadings.  This  is  a  suit  for 
38  for  breach  of  contract  and  duty  and  loss 
t,  and  not  merely  for  non-delivery.  If  it  is 
at  the  existence  of  enemies  excuses  the  de- 

8  from  performance,  it  must  be  held  that 
t  aets  are  necessary  but  the  mere  existence 

In  this  case  the  defendants  would  have 
cosed  if  there  had  been  no  cruisers  in  the 
iL 

6.— Sir  R  Phiuimobs  (after  stating  the 
-It  has  been  contended  that,  having  regard 

9  lutBt  the  present  plaintiffs,  who  have 
)d»  as   18  allQffed,  no  dams^ge,  and  who  \ 
m  vnier  iib0  Snk  of  Lading  Act  and  the  f 


Admiralty  Court  Act,  and  who  cannot  sue  as 
trustees,  nave  no  personoB  stwndi  in  this  court.  To 
this  objection  there  are  several  answers :  First, 
that  it  is  not  properly  taken,  but  ought  to  have 
been  pleaded;  secondly,  that  it  is  by  no  means 
dear — looking  to  the  case  decided  by  Baron  Parke 
(Robertson  and  another  v.  Waii,  aup.),  an  authority 
to  which  I  was  referred  in  the  Nuova  RaWaMna 
(1  Aspinall^s  Mar.  Law  Cas.  16 ;  24  L.  T.  Bep. 
N.  S.),  lately  decided  by  me — that  the  plaintiffs 
cannot  sue  as  trustees ;  thirdly,  under  the  Bills 
of  Lading  Act,  the  assignee  of  the  bill  puses  not 
only  his  property,  but  also  his  liabilities  and 
rights  (SmurtnwaUe  and  anotlier  y.  WiUci/ns,  sup,) ; 
fourthly,  this  suit  is  brought  not  only  for  damages, 
but  for  breach  of  contract  and  duty,  and  for  the  con- 
sequent loss  of  profit  which  thereby  accrued  to  the 
Eliuntiffs.  It  is  a  question  for  the  registrar,  assisted 
y  merchants,  if  any  reference  be  ordered  to  ascer- 
tain what  the  amount  of  that  loss  is.  I  am  of 
opinion  that  the  preliminary  and  technical  objection 
cannot  be  sustained.  Now,  as  to  the  merits  of 
the  case,  there  are  some  important  points  which 
the  admissions  of  counsel  on  both  sides  have 
placed  out  of  the  reach  of  controversy.  The 
damage  dene  to  the  cargo  is  not  ascribed  to  want 
of  care  or  negligence  of  the  master,  but  to  delay  in 
sailing  to  the  particular  port  for  which  orders  were 
given.  That  delay  was  caused  by  the  fear  which 
the  master  entertained  of  being  captured  by  the 
enemy  of  his  sovereign,  and  not  by  any  physical 
obstacle  or  by  any  moral  or  legal  impossibility. 
Neither  party  to  the  contract  wished  to  withdraw 
from,  but  both  elected  to  adhere  to  it.  The 
plaintiffs  contended  that  the  defendant  is  liable  to 
damages,  because  the  contract  contained  in  the 
bill  of  lading  is  plain,  and  capture  was  not  an 
excepted  pern ;  and  also  because  the  contract,  if 
any  difficulty  arise,  must  be  construed  according  to 
the  English  law,  which  alone  is  applicable  to  it,  and 
hy  which  the  risk  or  fear  of  capture  did  not,  in  the 
circumstances,  release  the  master  from  his  Uability 
to  carry  the  cargo  to  its  destination.  Nor,  it  is 
contended,  if  the  German  law  be  applicable,  is  the 
master,  who  adhered  to  his  contract  after  being 
apprised  of  the  war,  released  from  his  liability. 
And  lastly,  the  hesitating  and  uncertain  conduct 
of  the  master  in  playing  fast  and  loose  with  the 
owners  of  the  goods  prevented  them  from  exercising 
the  option  given  them  by  the  Grerman  law  of  with- 
drawing from  the  contract.  These  are  the  princi- 
pal arguments  which  have  been  addressed  to 
me  on  behalf  of  the  plaintiffs.  The  contract 
of  affreightment  is  in  the  charter  party  and  in 
the  bill  of  lading  which  refers  to  it.  Both 
these  contain  as  excepted  perils  the  Qneen*8 
enemies,  and  the  charter  party  further,  "  restraint 
of  princes.'*  The  question  by  what  law  any  terms 
in  mis  contract  which  are  not  of  themselves  clear, 
are  to  be  explained,  depends  for  its  solution  upon 
the  answer  to  another  question,  viz.,  what  law  did 
the  parties  intend  to  govern  the  contract  which 
they  executed  ?  and  upon  this  point  I  am  disposed 
to  agree  with  the  able  argument  of  Mr.  Benjamin, 
that  die  intention  of  the  parties  can  be  collected 
from  the  contract  itself.  The  contract,  he  justly 
observed,  is  in  the  English  language,  which  is  not 
the  lai^age  of  the  place  in  which  it  is  made,  but  of 
one  of  uie  parties  to  it ;  the  obligation  of  the  con- 
tract is  r^tive  to  the  delivery  of  t^^  wwd&i^xA  vcw 
English  form  oH  oontract  YiSA  \w0cl  ^oneoi  \ss  ^^^^ 
parties  fcv  the  esqpramou  ^  ^^  Vii\ffaNM:8a^\^ 
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canse  that  obligation  of  delivery  is  to  be  executed 
in  England.  The  consignee  of  the  goods  is  English. 
The  vessel  is  to  proceed  with  her  cargo  to  one  of 
three  British  ports,  where  she  is  to  receive  the 
order  which  is  to  fix  her  destination  to  some  safe 
port  in  the  United  Kingdom  or  the  Continent ; 
and  when  those  orders  are  received  and  the  desti- 
nation is  fixed,  it  does  not  seem  to  me  irrational 
or  unfair  that  the  determination  should  be  con- 
sidered as  if  expressed  in  the  original  contract, 
and  when  the  place  of  performance  was  fixed 
to  be  in  England,  the  seat  of  the  contract, 
to  use  the  expression  of  foreign  jurists,  would  be 
in  that  country,  and  the  law  <3  the  country  would 
be  the  law  of  the  contract.  To  the  objection,  that 
upon  this  principle  the  law  of  the  contract  would 
be  in  abeyance  until  the  order  fixing  the  destina- 
tion was  given,  it  may,  I  think,  be  fairly  answered, 
not  only  that  the  maxim  "  Cerium  est  quod  cerium 
reddi  votest  "  applies,  but  that  the  primd  facie  law 
and  tne  ultimate  law,  so  to  speak,  agree,  the  law 
of  the  plac«  of  call  for  orders,  and  the  law  of  the 

Elace  of  performance  fixed  by  the  orders  being 
oth  English;  and  I  am  of  opinion  that  if  any 
law  is  to  oe  invoked  for  the  purpose  of  construing 
the  terms  of  the  contract,  both  the  intention  to  be 
collected  from  the  circumstances  of  the  contract, 
and  the  feet  as  to  the  place  of  performance  lead  to 
the  conclusion  that  tnat  law  must  be  the  law  of 
England.  The  question  remains  whether  the  ex- 
cepted perils  of  the  king's  enemies  (Iliiseell  v. 
Ntem,wrm,  «itp.),  and  the  restraint  of  princes  do 
or  do  not,  according  to  the  law  of  England, 
relieve  the  master  from  the  liability  to  damages 
which  by  the  delay  in  the  delivery  of  these 
goods  he  would  otherwise  have  incurred.  The 
vessel  having  arrived  at  Falmouth  on  the  9th 
Sept.,  on  the  10th  the  master  received  orders 
from  Melas  Brothers  to  proceed  to  Ipswich, 
ne  had  then  received  intelligence  that  French 
cruisers  were  in  the  neighbourhood.  The  bottom 
of  the  ship  was  foul,  and  the  sails  were  damaged ; 
some  time  was  occupied  in  cleansing  and  repairing 
them ;  the  winds  were  unfavourable.  On  the  26 tn 
Eastly  and  Co.  telegraphed  to  Melas,  "  if  in  time, 
we  should  feel  much  obliged  by  your  ordering  the 
Wilhelm  Schmidt  to  Lowestoft  in  lieu  of  Ipswich, 
as  originally  requested."  Fox  and  Co.  asked  the 
master  "  if  he  would  accept  Lowestoft  instead  of 
Ipswich."  He  answered,  "Yes,  if  I  can  please 
you."  The  acceptance  of  this  iteration  seems  to 
have  been  asked  in  some  degree  as  a  favour  of  the 
master.  The  plaintiffs  had  bought  another  cargo 
to  go  to  their  mills  at  Ipswich,  and  had  then  can- 
celled the  orders  for  Ipswich,  and  substituted  the 
order  for  Lowestoft.  The  master  deposes  that 
there  was  no  favourable  wind  before  the  12th  Oct. ; 
that  on  that  day  he  hoisted  his  jack  for  a  pilot,  but 
it  blew  too  hard.  On  the  13th  the  pilot  came  on 
board,  and  the  vessel  was  towed  out  of  Falmouth 
harbour  by  two  steamers.  The  wind  afterwards 
wore  round  from  the  S.W.  to  the  N.E.,  and  died 
away.  The  master,  seeing  what  he  believed  to  be 
two  French  cruisers  to  the  east  of  him,  put  into 
Dartmouth  on  the  14th  Oct.,  and  there  he  remained 
till  the  10th  Dec.  This  interval  of  time  was 
occupied  by  negotiations  with  reference  to  ob- 
taining the  agency  of  steam  power  to  take 
the  ship  to  Lowestoft.  The  evidence  on  this 
matter  is  principally,  if  not  entirely,  furnished  by 
the  master,  Mr.  Kingston,  the  agent  at  Dartmouui 
'  the  phintiSB,  tma  the  oorreepondenoe.    From 


the  evidence  I  think  the  following  propodtk 
to  be  deduced : — First,  that  the  master  w 
cerely  apprehensive  of  being  captured  by  1 
cruisers — the  enemies  of  his  sovereign;  tk 
danger  apprehended  was  not  remote  or  chin 
but  present  and  real;  that  Mr.  Eingstoi 
was  German  Consul  as  well  as  agent  f 
plaintiffs,  while  in  his  latter  capacity,  he  wi 
tinually  urging  the  master  to  sail,  was  i 
tinually,  in  his  former  capacity,  admonishii 
that  if  he  did  sail  his  ship  would  be  taken. 
are  in  a  very  bad  position,"  he  said ;  "  I  wo 
be  in  your  place ;  as  German  Consul  I  m 
you  that  you  will  lose  your  ship.  I  must 
jrou  to  stay  here."  Secondly,  that  it  was  ind 
if  not  directly,  admitted  in  terms,  but  certi 
the  conduct  of  the  plaintiffs,  that  steam 
was,  in  the  circumstances,  necessary  to  br 
ship  to  Lowestoft,  because  by  this  agei 
could  be  towed  within  the  territorial  lii 
England,  and  thereby  escape  the  imminei 
of  capture.  Thirdly,  that  during  this 
negotiations  were  taking  place  between  th 
tiffs  and  defendants,  having  for  their  ol 
arrangement  as  to  the  proportions  of  exi 
be  borne  by  the  master  and  the  plaintiffi 
quent  on  the  employment  of  a  stea 
Fourthly,  that  the  master  was  honestly  ( 
of  being  towed  to  Lowestoft  for  the  pur 
delivering  the  cargo  at  that  port,  and  did 
he  thought  he  could  do  consistently  with  I 
to  his  employers  to  forward  the  arrangem 
obtaining  a  steam  tug.  It  should  be  obsen 
it  appears  that  one  of  the  causes  of  failun 
negotiations  was  the  alarm  which  one  of  th 
tugs  negotiated  with  entertained  of  beit 
tured.  Pifthljr,  that  on  the  10th  Dec.  tb 
tug  and  the  ship  immediately  sailed  forLo' 
Applying  the  principles  of  the  English  law' 
propositions  of  fact,  to  the  whole  histoid 
case,  and  especially  to  the  terms  of  the  con 
affreightment,  I  do  not  think  that  the  1 
Schmidt  is  liable  for  the  damages  occaSM 
the  delay  in  the  delivering  of  the  cargo- 
principles  of  the  German  code  be  applicabl 
contract,  they  are  still  more  favourable 
plaintiff.  I  oismiss  the  petition  in  this  a 
costs. 

Solicitors  for  the  plaintiffs,  Thom^is  and  1 
Solicitor  for  the  aefendants,  Thomas  Cot 
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July  25  and  Aug,  2,  1871. 
The  Gauntubt. 

Naval  service — Towing  prize  of  war — Pn 
prize — Foreign  Enlistment  Act  1870  (33  i 
c.  90),  *.  8. 

The  property  in  a  prize  of  war  may  pa 
captors  without  such  prize  being  taken  it 
belonging  to  the  country  of  the  captors, 
condemned  by  a  prize  court. 

A  prize  of  war  (a  merchanfman),  with  a  % 
on  board,  is  not  a  ship  of  war. 

A  tu^  towing  such  a  vessel  from  neutral  wai 
waters  of  her  captors^  in  the  ordinary  cov 
employment,  does  not  complete  the  eaphn 
not  employed  in  the  naval  service  of  a  I 
within  the  m^.anvng  of  the  Foreign  jEfdie 
1870,  «.  8,  eubs.  4. 

This  was  a   cause  instituted  by  her  ] 

ProouxaitoT-GeEa.eTal  agiainst  the  steamtiw 
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k1  breaches  of  the  Foreign  En- 

,  8.  8,  subs.  4  (a.) 

the  petition  in  the  said  cause :  — 

jv  1870,  the  i«hip  Lord  Brougham^  of 
^h,  having  been  then  lately  cap  tared 
:ii  sean,  by  a  Fr(>nch  vessel  of  war,  as 
3d  and  anchored  in  the  Downs,  to  wit, 
miles  of  the  shore  of  England,  being 
F  the  QoTemment  of  Fnuioe,  and  in 
>ri35e  orew. 

•th  Not.  1870,  Henry  Beer  Mamford, 
the  said  steam  vessel  Oauntlet,  did, 
of  her  Majesty  in  that  behalf — to  wit, 
ity  of  Kent,  make  and  enter  into  a 
irith  Le  Saorel,  then  being  French 
e,  in  the  connty  of  Kent,  and  in  the 
:h  GoTemment,  that  in  consideration 
to  bo  paid,  to  wit,  by  the  French 
London,  on  behalf  of  the  French 
;,  to  the  said  Henry  Beer  Momford 
s  of  the  said  steam  vessel,  he  would 
)ssel  Oauntlet  in  order  or  with  intent 
Tessel  should,  or  with  knowledse  or 
3ause  to  belieye  that  she  would  be 
bval  service  of  France,  in  towing  the 
gham  from  the  place  where  she  then 
French  prize  orew,  as  such  prize  of 
»  wit,  from  within  three  marine  miles 
Dgland  to  the  port  of  Dunkirk,  in 

T.  and  following  days  the  said  Henry 
icoordingly  in  pursuance  of  the  said 
ihout  the  licence  of  her  Majesty, 
or  allow  to  be  despatched  the  said 
left  hi  order  or  with  intent  that  the 
hould  or  with  knowledge  or  having 

believe  that  she  would  be  employed 
of  France  as  aforesaid  in  towing  the 
mgham^  then  being  in  charge  of  a 
«  such  prize  of  war  as  aforesaid,  to 
bree  marine  miles  of  the  shore  of 
port  of  Dunkirk  in  France. 

Tessel  Oauntlet  then  being  in  charge 
he  said  Henry  Beer  Mumford  and  the 
&s  thereupon  aooordingly  without  the 
ity  employed  in  in  the  naTal  serrioe 

in  towing,  and  did  tow  the  said  ship 
n  being  in  charge  of  a  French  prize 
s  such  prize  of  war  as  aforesaid,  to 
e  marine  miles  of  the  shore  of  England 
)ankirk. 

times  afore^d,  France  was  a  State 
k,  and  Prussia  was  a  State  at  peace 
s  the  said  Henry  Beer  Mumford  and 
the  said  steam  Tessel  Oauntlet  during 
kid  well  knew, 
the  premises,  the  said  Henry  Beer 

her  Majesty's  dominions,  and  with- 
r  Majesty,  within  the  meaning  of  the 

J  person  within  her  Majesty's  domi- 
loenoe  of  her  Majest]^)  does  any  of  the 
,  builds,  Ao. ;  (2),  issues,  Ac. ;  (3), 
Bspatches,  or  causes  or  allows  to  be 
tent  or  knowledge,  or  haTing  reason- 
)  that  the  same  shall  or  will  be  em- 
ary  or  UHTal  service  of  any  foreign 
buy  friendly  State ;  such  person  shall 
ommitted  an  ofiFence  against  the  Act, 
consequences  shall  ensue: — (1),  the 
«. ;  (2),  the  ship  in  respect  of  which 
committed  and  her  equipment  shall 
Cajesty,  &c. 

let,  if  not  inconsistent  with  the  oon- 
erms  have  the  meanings  hereinafter 
3d  to  them  ;  that  is  to  say  .... 
Jl,  as  respects  a  person,  include  ser- 
tnployment  as  a  pilot  in  piloting  or 
of  a  ship  of  war,  or  other  ship,  when 
otiier  ship  is  being  used  in  any  mili- 
tion,  and  any  employment  whateTer 
rar,  transport  or  store  ship,  privateer, 
I  of  marque ;  and,  as  respects  a  ship, 
a  ship  as  a  tnasport,  atoreBbipf  pn- 
T  Mimm  cf  nmrqae. 


Foreign  Enlistment  Axst  1870,  despatdh  and  osmse  atid 
allow  to  be  despatched  the  said  steemsfaip  or  yessel 
Ocntntlet  in  order  or  with  intent  that  she  shoold  or  with 
knowledge  or  haTin|f  reasonable  cause  to  belieTe  that  she 
would  be  employed  m  the  naTal  serrioe  of  a  foreign  State, 
to  wit,  France,  then  at  war  with  a  Stato,  to  wit,  Prussia, 
then  at  peace  with  her  Majesty,  and  the  said  steamship 
or  Tessel  and  her  equipment  thereby  became  and  were 
and  are  forfeited  to  her  Majesty,  in  porsoance  and  under 
the  proTisions  of  the  said  Act. 

The  defendant's  answer  set  out  that  it  was  a 
common  and  usual  practice  for  the  masters  of 
steamtugs  to  apply  to  the  consuls  of  foreign 
states  for  employment  in  the  towage  of  vessels  and 
to  arrange  with  or  in  the  presence  of  such  consuls 
the  sums  to  be  paid  for  such  service,  and,  as  a 
rule,  the  masters  of  foreign  vessels  will  enter  into 
no  agreements  in  relation  to  their  ships  unless  in 
the  presence  of  or  with  the  approbation  of  the 
consuls  of  their  respective  states  where  such 
consuls  are  accessible,  and  this  statement  appeared 
to  be  the  fact.  The  answer  further  contained  the 
following  articles : 

6.  The  said  Hennr  Beer  Mumford  and  the  said  James 
William  West  had  heard  a  rumour  to  the  eifeot  that  the 
Lord  Brougham  was  a  North  German  vessel  which  had 
then  lately  been  captured  on  the  high  seas  by  a  French 
Tessel  of  war  as  a  prize  of  war.  The  said  contract  was 
notwithstanding  entered  into,  and  the  said  towage 
senrice  rendered  for  the  ordinary  remuneration  of  ^e 
said  tug,  and  not  otherwise. 

7.  That  the  said  Henry  Beer  Mumford  did  not  on  the 
24th  Not.  1870,  or  on  any  other  day,  entor  into  an  agree, 
ment  with  Le  Saurel,  the  French  consul  at  Folkestone,  in 
the  county  of  Kent,  as  stated  in  the  said  petition,  or  at  all 
for  the  despatoh  of  the  said  steam  Tessel  Oauntlet  in 
order  or  with  intent  that  she  should  or  with  knowledge 
or  haTing  reasonable  cause  to  belieTe  that  she  would  be 
employed  in  the  naTal  serTice  of  France  in  towing  a  prize 
of  war  as  in  the  said  petition  alleged,  and  that  the  said 
Henry  Beer  Mumford  did  not  on  the  2iSth  Nov.  and  fol- 
lowing days,  or  any  other  days,  in  pursuance  of  the 
said  agreement,  or  of  any  other  agreement,  or  at  all 
despatoh  or  cause  or  all  to  be  despatohed,  the  said  nteam 
Tessel  Oauntletf  in  order  or  with  intont  that  she  should, 
or  with  knowledge  or  haTing  reasonable  cause  to  believe 
that  she  would  oe  employ^  m  the  naTal  service  of  France 
in  towing  such  prize  of  war  as  in  the  said  petition  alleged, 
and  that  the  said  steam  Tessel  was  not  accordingly  or  at 
all  employed  in  the  naTal  serrioe  of  France  in  towhig  the 
said  ship,  as  in  the  said  petition  alleged. 

The  parties  agreed  upon  certain  admissions, 
which  are  as  follows : 

1.  That  on  or  about  the  20th  Not.  1870,  the  ship  Lonl 
Brougham  in  the  petition  filed  in  this  cause  referred  to, 
was  duly  captured  in  the  English  Channel,  as  prize  of 
war,  by  a  ship  of  war  in  the  serTice  of  the  Qovernment  of 
France. 

2.  That  at  the  time  of  such  capture  the  said  ship  Lord 
Brougham  was  the  property  of  subjects  of  the  Iving  of 
Prussia,  and  was  sailing  under  Uie  Prussian  flag,  on  a 
Toyage  from  South  America  to  Hamburgh  with  a  cargo 
of  merchandise. 

3.  Tltat  upon  such  capture  the  |^eater  number  of  her 
crew  were  tiucen  out  of  the  said  ship  Lord  Brouo/iatn,  as 
prisoners  df  war,  and  a  prise  crew  from  the  said  French 
ship  of  war,  under  the  command  of  an  officer  in  the 
Frrach  ntkrail  sendee  was  put  on  board  of  the  said  ship 
Lord  BroughoMi. 

4.  That  after  the  said  capture  the  Lord  Brougham  was 
driTen.  by  stress  of  weather,  to  the  Downs,  where  she 
arriToa  on  the  24th  Not.  1870  (and  by  order  of  an  Admiral 
in  the  French  naTal  service  commanding  the  French  ship 
of  war.  La  Provence,  then  lying  in  the  Downs),  anchored 
near  to  the  said  ship  La  Provence,  and  within  three 
marine  miles  of  the  shore  of  England. 

5.  That  iJie  French  ship  of  war.  La  Provence,  left  the 
Downs  on  the  25th  Not.  1870,  leaTing  the  said  Lord 
Brougham  Ml  at  anohoc  thforo. 

6.  That  cm  thaSRthlSov.  ^Sba  laadi  i^MSEDL\iQ%  QoMit^vXA 
made  fait  to  ikMitlidiiiEUV  Iiord  BT««9>am,  %^^^  ^^^aft^ 
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where  she  was  lyinflr  at  anchor  in  the  Downs  as  aforesaid, 
and  towed  her  to  Dunkirk  Boads  and  there  left  her. 

7.  That  the  said  ship  Lord  Brougham  was  so  towed  as 
aforesaid  nnder  and  in  porsnanoe  of  a  certain  agreement 
for  that  pnrpoee,  and  wnich  agreement  is  in  the  words 
and  figures  following,  that  is  to  say : 

"We,  the  undersigned,  do  agree  to  tow  the  Lord 
Brougham  from  the  Downs  to  Dimkirk  Boads,  for  the 
sum  of  701.  steiiing. 

'*  (Signed)         H.  B.  Mumfobd, 

"  DOUZOUVILLE." 

8.  The  said  Henry  Beer  Mnmford,  one  of  the  parties 
to  the  said  agreement,  is  one  of  the  aboye^named  defen- 
dants and  a  part  owner  of  the  said  steamtug  Oauntlet. 
The  said  M.  Douzouville,  the  other  party  to  the  said 
agreement,  was  the  prize  oaptain  of  the  said  Lord 
Brougham^  and  the  said  agreement  was  signed  in  the 
preRonoe  and  with  the  conourrenoe  of  the  said  Le  Saurel, 
one  Woodruffe  being  also  present. 

9.  That  the  said  sum  of  701.  mentioned  in  the  said 
agreement  is  a  usual  charge  for  the  towage  of  such  a 
vessel  as  the  Lord  Brougham  from  the  Downs  to  Dunkirk 
Boads. 

10.  That  as  soon  as  the  Oauntlet  had  towed  the  said 
vessel.  Lord  Brougham,  to  Dunkirk  Boads,  J.  W.  West, 
the  captain  of  the  Oaunlletf  presented  to  the  said  M. 
Douzouville  the  usual  towage  certificate,  which  is  in  the 
words  and  figures  following,  that  is  to  say  : 

I  hereby  certify  that  the  steamtug  Oauntlet  has  towed 
the  ship  Lord  Brougham,  under  my  command,  from  the 
Downs  to  Dunkirk  Boads  to  my  satisfaction,  for  which 
please  pay  the  sum  of  70i.  sterling.         Douzouyille. 

The  27th  Not.  1870. 

11.  The  said  certificate  having  been  signed  by  the  said 
M.  Douzouville,  was,  on  the  return  of  the  Gauntlet  to 
Deal,  presented  by  the  said  J.  W.  Wes^  to  the  said  M. 
Le  Saurel  for  pavment  of  the  said  sum  of  701.  The  said 
M.  Le  Saurel  then  handed  to  the  said  J.  W.  West  an 
order  upon  the  French  consul-general  in  London  for  pay- 
ment of  the  said  sum.  Such  last-mentioned  order,  accom- 
panied by  the  said  certificate,  was  on  the  7th  Dec.  pre- 
sented to  the  said  French  consul-general  in  London, 
who,  on  the  27th  Dec.  1870,  paid  the  said  sum  of  701. 

12.  That  the  Lord  Brougham,  during  such  voyage  to 
Dunkirk  Boads,  was  in  charge  of  the  said  prize  crew  and 
the  officer  commanding  the  same. 

F.  H.  Dtke, 

Queen's  Proctor. 
LowLEss,  NsLsoN.  and  Jones, 
Solicitors  for  the  Defendants. 
Dated  this  20th  July  1871. 

According  to  the  instructionu  issued  by  her 
Maje8t7*8  (jroyernment  during  the  war  between 
France  and  Grermany,  any  belligerent  ship  which 
entered  the  territorifd  waters  oi  her  Mcgesty  was 
required  to  depart  and  put  to  sea  in  twenty-four 
hours,  except  in  case  of  stress  of  weather,  and 
"  armed  ships  of  either  party  are  interdicted  from 
carrying  prizes  made  by  them  into  the  ports,  har- 
bours, roadsteads,  or  waters  of  the  United  King- 
dom, or  any  of  her  Majesty*s  colonies  or  posses- 
sions abroad  :*'  (Letter  of  Lord  Granville  to  the 
Lords  Commissioners  of  the  Admiralty,  Loiulon 
Gazette,  19th  July  1870,  p.  3432).  On  the  26th 
Nov.  the  collector  of  Customs  at  Deal  had  an 
interview  with  an  agent  of  the  French  consul,  and 
called  his  attention  to  the  orders  of  her  M£Jesty*s 
Government,  and  asked  him  "  if  the  French  consul 
was  coming  to  see  him  about  the  ship,  as  it  was 
time  she  started."  The  reply  was  that  the  French 
consul  had  been  telegraphea  for.  He  arrived  on 
the  same  day  at  Deal,  went  to  the  office  of  the 
latter,  and  said  to  him,  "  I  come  to  speak  about 
the  Lord  Brougham,  as  you  have  sent  me  word 
that  she  was  to  be  moved  at  once.  I  did  telegraph 
to  many  places  to  have  a  tug,  and  I  found  one  that 
was  by  accident  at  anchor  in  the  Downs.  This 
tug  was  not  the  one  for  which  I  had  telegraphed ;" 
he  said  ''  that's  all  right."  The  collector  pointed 
oat  to  the  French  consul  the  orders  of  Uie  Govern- 


ment under  which  he  ordered  ihe  prii 
removed. 

The  Attorney-General,  Queens  Advoa 
Archibald,  for  the  Crown.— The  section  a| 
is  s.  8,  sub-sect.  4.  The  sole  question  is  wlu 
tug  was  employed  in  the  naval  service  of 
Had  her  owners  reasonable  cause  to  beb 
she  would  be  employed  in  the  naval  servii 
amount  paid  is  immaterial.  By  means  d 
they  avoided  recapture,  of  which  they 
danger  until  infra  prwsidia.  If  a  Prussia 
had  chased  the  tug,  there  would  then  h 
naval  service.  If  she  had  towed  oat  i 
man-of-war  to  capture  the  prize,  or  in 
action,  it  would  be  a  clear  offence, 
would  have  been  under  the  oommai 
French  officer.  Does  it  make  anv  ( 
that  she  assisted  only  in  the  completii 
capture?  She  was  under  the  comman 
prize  captain  and  was  bound  to  obey  h 
penalty  of  losing  the  towage  money :  [The 
6  Notes  of  Cases,  4).  The  tug  and  the  \ 
one  vessel :  (The  Cleadon,  1  Lush.  158, 4 
N.  S.  159).  The  prize  was  towed  to  a  Fr 
when  she  first  became  safe,  and  this  ws 
the  capture,  viz.,  its  completion.  If 
captain  had  taken  the  master  of  the  tug 
as  one  of  the  crew,  he  would  have  be 
naval  service.  What  is  the  difference 
that  and  towing  under  orders  P  It  mui 
on  the  intention  of  the  parties.  If  the  ol 
to  take  her  out  of  English  waters  thei 
offence,  but  if  to  take  her  infra  prcsgidia, 
[Sir  R.  Phillimore. — The  evidence  was, 
intention  was  to  take  her  out  of  Britis 
So  far  as  the  evidence  went.  The  plooe 
she  was  taken  shows  the  intention.  [Sir 
MORE. — Supposing  she  had  only  been  to^ 
the  criterion  would  then  be  to  what  port 
taking  her.  Does  the  taking  her  to  Dm 
stitute  the  offence,  or  the  taking  her 
all  ?]  The  taking  her  to  the  waters  of  a  1 
is  a  naval  service  and  constitutes  the  offc 
agreement  was  with  the  French  consul 
ot  the  French  Gt)vemment.  [Sir  R.  Phd 
Under  what  part  of  the  interpretation 
you  put  the  offence  P]  That  clause  doci 
the  words  "naval  service,"  but  only  i 
shall  be  included  in  them,  and  even  ii 
within  the  words,  it  is  a  naval  service, 
of  the  Act  is  to  maintain  perfect  i 
The  act  done  amounted  to  pilotage. 
PuiLLiMORE.  -  -  If  the  master  of  the 
be  called  a  pilot,  must  not  his  servi< 
military  or  naval  operation?  Is  not 
ture  complete  when  the  flag  is  struc 
there  must  be  dediictio  infra  prcaeidia :  (I 
Law,  504).  A  vessel  must  be  condem: 
the  property  definitely  passes  to  he 
(lb.  p.  464 ;  Go88  V.  Withers,  2  Burr. 
Capture  is  not  complete  until  the  ship 
into  port.  This  ship  must  be  taken  to  I 
war  under  this  Act.  She  would  hav 
against  recapture.  [Sir  R.  Philumo 
pose  the  vessel  empty.]  That  would  be 
here  she  is  connected  with  a  ship  of  war 
prize  crew  on  board.  The  object  of  tl 
ture  is  to  make  the  Act  as  wide  as  possi 
The  Admiralty  Advocaie  and  Eawy* 
the  defendants. — The  ship  was  removeo 
stigation  of  the  collector  of  oustoms; 
i  the  intention  was  to  remoye  her  fin 
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Act  is  a  penal  one,  and  mast  be 
*ued.  All  that  is  not  forbidden  is 
3re  is  no  such  word  as  "  towing  "  in 

condemn  the  tug  yon  most  hold 
an  naval  service.  The  tug  actually 
)  from  a  place  of  safety  into  danger, 
;be  Prussian  cruisers  in  the  Channel. 

the  Act  are  "  military  or  naval  ser- 
lust  be  a  hostile  operation  or  warlike 
?HiLUMO&B. — Is  not  the  first  duty  of 
ng  the  prize  infra  prcBsidia  by  taking 
]    A  vessel  may  be  condemned  in  a 
y  a  competent  tribunal : 
I  Spinka,  447 ; 
H,  and  Maria,  4  C.  Rob.  43. 
he  belonged  to  the  French  Govern- 
le  put  into  Deal,  at  any  rate  suffi- 
ify  the  Gauntlet  in  towing  her.     She 
liid  to  be  any  longer  the  property  of 
wners.     The  title  to  her  nad  passed, 
s,  could  only  be  matter  of  aispute 
itent  tribunal,  and  it  cannot  be  said 
tug  could  be  responsible  in  such  a 
as  a  French  prize,  and,  by  French 
\fra  priHsidla  in  a  neutral  port,  and 
;mned  by  the  consul  if  the  English 
^nsented:  (Traits  des  Prises  Mari- 
!  et  DiwerdUf  p.  225.)     [Sir  R.  Phil- 
e  vessel  had  been  seized  by  the  Prus- 
le  tug  have  been  free  from  capture  P] 
lid  that  the  crew  of  the  tug  could  be 

8  of  war.  [Sir  R.  Phlllimore. — The 
ide  runner  cannot  be  takenprisoners.] 
the  crew  of  this  tug.  The  statute 
i  shall  '*  have  the  meanings  herein- 
rely  assigned  to  them,"  and  these 
st  be  strictly  construed  in  a  penal 
le  word  "pilot'*  applies,  the  ship 
)yed  in  a  naval  or  military  operation, 
1  be  no  difference  between  the  em- 
person  and  a  ship  in  the  meaning  of 
prize  was  not  a  ship  of  war,  and,  by 

was  French  property.  There  is  no 
I  disabled  man-of-war  should  not 
b  is  not  a  naval  operation,  even 
)y  escape  capture.  The  men  on 
;  were  not  servants  of  the  French 
if  the  tug  had  thrown  off  they 
en  guilty  of  no  breach  of  naval  duty, 
k  breach  of  contract.  Tlie  Gleadon 
ipplicable  to  cases  of  collision. 
»  Advocate  in  reply. — An  interpreta- 
ss  not  narrow  the  meaning  of  words, 
em  :  (Ex  paHe  Ferf/imon  and  Huichinr 
Q.  B.  280;  24  L.  T.  Rep.  N.  S.  96;  1 
J*.  Law  Cas.  8.)  The  tug  was  em- 
bserving  the  naval  operations  of 
)  therefore  within  the  statute:  (T/ie 
L.  Rep.  3  A.  A  E.  321 ;  23  L.  T.  Rep. 
'he  Lord  Brougliam  was  a  ship  of 
she  was  in  possession  of  the  prize 
^ould  have  been  prisoners  of  war  if 
captured,  and  were  in  the  same  posi- 
had  been  on  board  the  French  man- 
ev  had  made  any  capture  the  whole 
tne  man-of-war  would  have  shared. 
ek  €Md  Mary  Ann,  6  C.  Bob.  214. 

r  R.  PiULLDfO&E. — This  is  a  suit  in- 
half  of  the  Crown  by  her  Majesty's 
manA  againat  a  steamshij)  called  the 

9  peti^n  prays  that  this  ship  may 
»  be  forfeited  to  the  Crown  on  the 


sround  that  the  ship  has  violated  the  provisions  of 
tne  Foreign  Enlistment  Act,  and  more  especially 
those  contained  in  the  8th  section  of  that  statute. 
That  section  provides  "  that  if  any  person  within 
her  Maiesty*s  dominions,  without  the  licence  of 
her  Majesty,  does  any  of  the  following  acts,  that  is 
to  say  ....  (4)  despatches,  or  causes  or  allows 
to  be  despatched,  any  ship,  with  intent  or  know- 
ledge, or  having  reasonable  cause  to  believe,  that 
the  same  shall  or  will  be  employed  in  the  military 
or  naval  service  of  any  forei^  State  at  war  with 
any  friendly  State.'*  ....  The  statute  provides 
that  the  ship,  in  respect  of  which  any  such  offence 
is  committed,  and  her  equipment,  shall  be  for- 
feited to  her  Majesty.  The  interpretation  clause 
(sect.  30),  to  which  I  must  again  presently  advert, 
enacts  that  "  naval  service  shall,**  &c.  (as  before 
set  out.)  The  principal  facts  of  the  case,  to  be 
derived  from  the  admissions  of  both  parties  filed 
in  court,  are  as  follows: — (His  Lordship  here 
stated  the  facts.)  The  question  for  the  court  to 
determine  is,  whether  these  facts  render  the 
Oauntlet  liable  to  condemnation  under  the  pro- 
visions of  the  statute  to  which  I  have  adverted. 
The  statute  is  a  highly  penal  one.  As  to  its 
general  character  I  have  expressed  my  opinion  in 
tne  recent  case  of  the  International  (sup^  I  will 
only  now  say  that  it  is  my  duty  neither  to  weaken 
the  effect  of  the  statute  bv  a  tenderness  to  the 
circumstances  of  a  particular  case,  nor  to  stiuin 
the  provisions  of  it  so  as  to  include  a  case 
whicn  is  not  clearly  within  them.  There  is 
one  argument  on  the  construction  of  the 
statute  which  I  wish  to  dispose  of  in  liynine.  It 
has  been  contended  by  the  defendants  that  the 
interpretation  clause  limits  and  restrains  the 
enacting  clause,  and  that  inasmuch  as  steamtug 
is  not  among  the  vessels  therein  enumerated,  there 
is  a  casus  omissus  in  the  statute  which  disposes  of 
the  present  case  in  favour  of  the  defendants.  I 
am  of  opinion,  however,  that  the  interpretation 
clause  is  not  of  a  restrictive,  but  of  an  enlarging, 
character.  I  am  glad  to  be  fortified  in  this  conclusion 
by  the  opinion  of  Blackburn,  J.  in  E»  pa/rte  Ferguson 
and  Hutchinson  («ttp.)  upon  a  similar  clause  in  the 
Merchant  Shipping  Act,  as  to  which  he  says, 
"The  argument  against  the  proposition  is  one 
which  I  have  heard  very  frequently,  viz.,  where  an 
Act  says  certain  woras  shall  include  a  certain 
thing,  that  the  words  must  apply  exclusively  to 
that  which  they  are  to  include.  That  is  not  so ; 
the  definition  given  of  a  '  ship  *  is  in  order  that 
*  ship  *  may  have  a  more  extensive  meaning.**  The 
argument  on  behalf  of  the  Crown  for  the  con- 
demnation of  this  vessel  has  been  that  the  con- 
sequences of  the  act  of  capture  were  incomplete 
until  the  prize  had  been  brought  infra  jynesidin, 
and  that  these  consequences  were  oompleted  by 
the  agency  and  intervention  of  the  Gau/nUet,  That 
the  towing  was  connected  with  the  original  sei- 
zure, was  indeed  a  continuance  of  the  belligerent 
act ;  that  if  the  intention  had  been  merely  to  take 
the  vessel  out  of  neutral  waters,  the  case  would 
have  been  subject  to  different  considerations ;  but 
here  she  was  brought  in  safety  into  the  waters  of 
the  captor*s  oonntry,  and  the  captor  was  relieved 
from  the  necessity  of  protecting  his  prize  daring 
the  transit  across  the  cnannel.  That  the  Oauntlet 
was,  for  the  time,  the  servant  of  the  French  cap- 
tain, and  hired  by  the  French  conBol,  so  as  to  be 
employed  in  the  French  naval  service.  It  was 
also  oontended  that  the  oftptored  veBsel  having  a 
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*  %  ^k',p  of  war ;  9stA  xt  wm  nrg«d  that 
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vwn  ^«wpitf^JKf3  br  h0ir  rjwrur  witboot  the  liociice 
-/  v%r  XAJrt5«:j.  **  wish  ri^aiKAahlecaxue  to  beiiere  " 
v*itf;  ::;  w^nn  Y^t  ^rmjAow^  in  th«  naTml  fverrke  of 
Fr^rr^.  vA  ik^tn^tr^  tsit^  iiicnrrtd  the  penaltj  of 
^rjru>ir:,r»:i^Xi,  I  t^#mk  :hl«  u*  a  fair  snmmanr  of 
%^  *rz^.in«^«t<  -ot  thft  rfMinfUtl  lor  the  Crowm.  I 
prv*.^^  v>  rrjiwvi^r  th«ir  force  and  effect,  bearmi? 
M  TStrrA  *«h<^  '*l>tf  which  haii  bemi  offered  to  them  br 
•ift*  "/WTJ***  f^*-^  ?fc*  d«f^;tHianU».  First.  I  am  anabfe 
V,  ihm^«;^  V/  *.kA  Bkain  poncioo  whh  respect  to  the 
*xjmi^l0Mm  of  th*  art  of  '^plnre  \ij  the  emploj- 
m^fiit  of  th^  fiamufU^,  baring  regard  to  the  circam- 
«naiu<;m  ol  th»  cane.  It  is  true  that  rarioos 
f^^umjt  hskr^  I^Wfn  exprfxtied  br  great  aathorities 


^jKf  .rit^matiottkl  hnr  an  to  what  constitoteff  a  con- 
%  *rr,Kytaiifm.  v/  to  «peak«  of  the  act  of  capture — 
wiukt  m  tfc«  friUififm  of  the  pro|iertT  io  the  reftjtel 
iM(<r;Atf  ypi^fmt  fioallj  rested  in  the  captor,  and 
VtoA,  >w(  d^nHifi  infra  yrnfttdia  of  the  country  of 
<t^,  fita(^i/ir  in,  bf  g«tMfra]  recognition,  a  certain  and 
*0^:nnt^  watli,  I  maj  add,  in  mj  opinion,  the  proper 
mMtfM  f/  effecting  the  transfer  of  snch  property ; 
hot  at  the  mnM;  time  this  act  cannot  be  Mud.  haring 
ri%fpuii  to  tb«  practice  of  states,  to  be  the  onlj 
cnt^rrion  or  the  on]j  mesns.    I  cannot  express 
mjiMlf  so  well  on  this  point  as  in  the  langopc^  of 
Ixifd  Ktowell  in  the  Heinrir^h  and  Maria  (#»o». )  In  that 
ca**  ikt^  «ffn*\Kmnali€/n  in  the  court  of  tne  enf»roy 
r/f  a  prize  iibip  Ijing  in  a  neutral  |)ort  was  holden 
tif  warrant  the  sale  of  her  to  a  neutral  merchant, 
fy/rr]  Ht//well  sajs :  **  Without  entering  into  a  dis- 
t'UMntm   tA  the  screral  opinions  that  hare  been 
tbr^/wn    out   on   this    sntijcct,    I    think    I    maj 
Ktate  th#;  better  opinion  and    practice  to   hare 
h^9tm    that    a    prize    should    be    brought    infra 
rpfffmldlfi  of   the    capturing   country,   where,    by 
Udng  so  brought,  it  may  be  considered  as  in- 
c^orjKirated  into  the  mass  of  national  stock.    The 
greattf^t  extension  that  has  been  allowed  has  not 
r^rried  the  rule  tieyond  the  ports  or  places  of  security 
lN;Umging  to  some  friend  or  ally  in  the  war,  who 
lias  a  f^mmon  interest  in  defending  the  acquisi- 
tions of  the  lielligerent,  made  from  the  common 
imfimy  of  both,     in  later  times  an  additional  for- 
mality has  been  required,  that  of  a  sentence  of 
r^cmdemnation  in  a  competent  court,  decreeing  the 
c»jitnr«  to  have  been  rightly  made,  jure  belli ;  it 
not  V>oing  thought  fit,  in  ciriUsed  society,  that  pro- 
pcjTty  of  this  sort  should  be  converted  without  the 
sentence  of  a  competent  court,  pronouncing  it  to 
hare  been  seized  as  the  property  of  an  enemy,  and 
Uy  1x5  now  become  jure  heUi  tne  property  of  the 
captor.    The  purposes  of  justice  require  that  such 
cxorciseH  of  war  should  oe  placed  under  public 
ins|Nx;tion ;  and,  therefore,  the  mere  dedudif)  infra 
'orauiidia  has  not  been  deemed  sufficient.    No  man 
buys  under  that  title ;  he  requires  a  sentence  of 
condemnation,  as  the  foundation  of  the  title  of  the 
seller ;  and  when  the  transfer  is  accepted,  he  is 
liable  to  hare  that  document  called  for  as  the 
foundation  of  his  own.    From  the  moment  that 
a  sentence  of  condemnation  becomes  necessary, 
it  imposes  an  additional  obligation  for  bringing 
the  property  on  which  it   is    to  pass    into  the 
country   of  the    captor;    for   a    legal    sentence 
must    bo   the   rosuit    of   legal   proceedings   in 
a  legitimate  court,  armed  witn  competent  autho- 
rity  upon   the   subject   matter,  and    upon  the 
fiim  ooDoerned-^  oonrt  whi6h  bM  m^  msMii 


the  proper 

fhese  are  prmciplea  of  sxifcn 
j>licmbfie  to  aO  eoarta^  sod  a 
ticolaHy  to  those  which,  br  ihtii  eoMtit 
al!  coimtries.  mii«t  act  in  rrm  wpoB  the  e 
substance  of  the  thing  acquired,  sod  « 
partie*.  one  of  vhom  is  not  siib|eet  to  oil 
than  thoee  of  war.  and  is  anienaHe  to  bo 
tion,  bat  «ach  as  belong  to  thoee  who  p 
rights  of  war  against  hun.  Upon  pnoop 
fore,  it  i*  not  to  be  asserted  tkat  a  dm, 
into  a  neatral  port,  i^  with  effect  pioceede 
in  the  beltitrerentcoontrT.  The  r^ipm^lk 
is  not  within  the  possession  of  the  oomt, 
se^^'sion  in  such  cases  founds  the  jorisdici 
I:  might  be  reasoDablj  expected  th 
premues  would  bare  led'tli^^«U  M 
necessary  conclusion  that  not  haring  bea 
infra  t^roifidin,  and  haying  been  condaB 
lying  in  a  neutral  port.  hS^  not  passed  1 
title  to  the  claimant,  but  the  decision  is 
less  otherwise,  for  Lord  Stow^  prooeei 
^But  it  is  not  to  be  denied  that  the  Court 
ralty  has  gone  further.  It  is  now  for  a 
able  time,  that  this  court  has  been  in  the 
condemning  prizes  carried  to  Lisbon  and 
at  times  when  I  am  not  at  liberty  to  saj, 
sorereigns  of  those  ports  were  engaged 
mon  war  agaiuift  the  enemy  of  this  coani 
fact,  that  the  ship^  proceeded  against  li 
lying  there,  has  not  been  dissembled."  .  . 
some  other  remarks  he  continues:  *'No 
it  can  be  shown  that  there  is  somethii 
nature  of  all  these  ports  that  essential 
guishes  them  from  the  common  cfai 
neutral  |>orts,  not  merely  in  certain  other 
but  such  as  furnish  a  ground  of  solid  d 
for  pur])oses  of  this  nature,  I  think 
difficult  to  aroid  the  consequence,  that 
the  correct  principle  may  be,  and  howere 
might  import  this  country  to  respect  an 
thiri  principle,  this  court,  at  least,  is  boni] 

that  principle  by  its  own  practice 

the  Sui)erior  Court  will  consider  this  qp 
concluacd  by  the  practice,  eren  an  inrcte 
tice  of  this  court,  is  more  than  I  can 
might  be  extremely  proi)er  that  the  opini 
ourt  should  be  taken  on  this  important 
It  might  deem  it  to  be  its  duty,  for  a] 
know  (for  it  would  be  presumptuous 
hazard  a  conjecture),  to  recall  the  practi< 
court  to  the  proper  purity  of  the  prind 
sitting  here,  and  obsemng,  as  I  am 
bound  to  do,  the  course  of  judida 
istration  to  which  has  prerailed,  ' 
feel  myself  authorised  to  uphold  the 
which  have  passed  in  this  court,  o^ 
carried  into  foreign  ports,  and  disaJlo^ 
same  time,  the  validity  of  such  as  the  ( 
pronounced,  under  circumstances  so  neai 
as  not  to  afford  ground  of  distinctioi 
them,  which  appears,  to  my  judgment,  i 
solid."  The  course  which  Lord  Stowel 
wished  to  be  taken,  was  pursued.  TI 
appealed,  but  in  spite  of  tnis  strong  ex 
Lord  StowelVs  opinion,  I  find  that  tl 
Heinrich  and  Maria  was  affirmed  by 
Commissioners  of  Appeal,  on  the  7ui 
During  the  late  war  with  Russia,  my 
predecessor  in  this  court,  while  nudnt 
.  prize  condemned  ought  to  be  in  the 
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h  prixe  lying  in  a  neutral  port,  the  Sovereign 
k  expressly  consented  to  such  condemna- 
%0  Polka  (Bup.)  Can  I,  in  the  face  of  these 
its,  but  more  especially  of  the  former, 
ee,  under  the  provision  d  a  penal  statute, 
Doe  of  forfeiture  to  the  Crown  of  this 
n  the  ground  that  by  bringing  the  French 
firamrcp^idia  of  France,  she  had  completed 
B  of  her  possession,  only  inchoate  bv  the 
m  Vrench  capture  P  I  am  of  opinion  that  I 
do  00.  But  I  must  also  observe  that  in 
ing  the  force  of  this  argument,  that 
sperty    in    the    prize    could    not    pass 

nringing  her  infra  prcpsidlat  the  practice 
onrts  of  the  captor,  as  well  as  that  of  our 
irts  must  be  examined.  It  appears  to  me 
it  Hie  French  tribunals  of  prize  would  hold 
I  dedudio  infra  prcesidia  was  not  necessary 
r  a  valid  title  to  the  property  :  {De  Pisimje 
tijf;  Traits  des  Prises  Maritimes,  pp.  173, 
,  and,  &c.,  220,  and,  &c.)  This  vessel  then 
are  been  condemned  while  lying  in  neutral 
Iqr  a  properly  constituted  tribunal  of  prize 
in  France.  And  it  is  to  be  observed  that 
vrd  Brougham  had  been  for  months  instead 
in  neutral  waters  the  captor  would  have, 
ig  to  the  argument,  have  acquired  no  legal 
r  in  the  prize.  Such  a  tribunal  could  not 
he  lawfully  constituted  or  lawfully  sit  in  a 
territory.  But  it  may  be  as  I  have  stated, 
fch  the  permission  of  the  neutral  State,  the 
Mildly  situate  in  the  waters  of  the  neutral 
ogbt  be  condemned  by  the  belligerent  tri- 
onng  in  the  belligerent  State.  Whether 
\nl  State,  by  such  permission,  might  not 
I  a  serious  question  as  to  the  strict  main- 

of  her  neutral  character  and  position; 
'  such  pemassion  nmst  not  be  equally 
to  both  belligerents,  and  whether  even  such 
would  not  involve  the  neutral  State  in  ^eat 
ies,  are  ^rave  considerations  into  which  I 
b  to  inquu^.  The  fact  that  apart  from  the 
3f  her  Maje8ty*s  Government  such  a  sen- 

condemnation  would  not  be  illegal  is  only 
I  to  by  me  for  the  purpose  of  showing  the 
on  that  the  Gauntlet  is  brought  within 
lal  clauses  of  this  statute,  because  her 
ne  enabled  the  belligerent  to  acq^uire  a 
le  to  this  prize,  cannot  in  my  opinion  be 
d.  But  if  the  vessel  had  become  jure  heUi 
h  vessel,  then  it  was  as  lawftil  for  the 
steamtug  to  tow  her  as  it  would  have  been 
0  have  towed  any  merchant  vessel,  origin- 
nch.  across  the  Channel,  though  she  had 
dd  for  this  purpose  by  the  captain  of  a 
nt  ship  with  the  approval  and  intervention 
rench  consul.  The  case  has  been  put  of  a 
steamtug  attendant  upon  a  beUigerent 
emplored  in  towing  away  the  prizes  which 
e;  and  it  has  been  asked  wnether  such 

relieving  the  belligerent  ship  from  the 
anoe  of  protecting  her  prizes,  and  enabling 
r  to  go  into  action  against  the  enemy  or 
fresh  prizes,  would  not  be  an  employment 
val  service  of  the  belli^rent  P  I  mean  to 
lo  doubt  that  the  judicial  answer  to  this 
would  be  in  the  affirmative,  but  the  cir- 
»8  of  the  present  case  are  materially  and 
y  different;  the  OaimUet  was  in  no  way 

directly  or  indirectly  connected  with  or 
ng  to  the  oaptOTB  of  the  vessel.  She  had, 
mKmbhgwaad  "to  boHere'* ab  ike  time 


when  she  was  hired  that  the  vessel  which  she  was 
employed  to  tow  had  been  captured   from    the 
German    belligerent,    but     that    was    all.      For 
that    there    was    any    intention    on    the   part 
of    the    Oauntlet   to   infringe   the   provisions   of 
the    Foreign    Enlistment   Act,    is    not   only  an 
inference    unwarranted    by    the    facts    in    evi- 
dence before  me,  but,  in  truth,  the  contrary  is 
to  be  presumed  trom  them.    The  English  collector 
of  customs  tolls  the  French  Consul  that  this  vessel 
cannot    remain    in    English    waters.    He  is  the 
person  who  originates  and  demands  her  removal. 
The  consul  says  that  he  has  accidentally  found  a 
steamtug  which  would  tow  her  away.    The  col- 
lector is  perfectly  satisfied.    No  suggestion  of  any- 
thing illegal  in  the  transaction  is  made,  and  the 
tug  proceeds  to  do  her  ordinary  work,  for  the 
ordinary  price.    And  I  may  here  observe  that  it  is 
not  only  a  fact  of  notoriety,  but  one  proved  in  the 
recent  suits  instituted  in  this  court  by  English 
owners  of  cargo  against  German  merchuntmeu, 
that  there  was  no  German  cruiser  in  the  Channel 
at  this  time,  and  that  the  transit  was  practically 
unattended  by  any  risk  or  peril  arising  out  of  the 
war.    Having  towed  the  vessel  across  tne  Channel, 
the  master  of  the  tug,  on  presenting  a  certificate 
that  he  has  performed  his  service,  receives  the 
ordinary  pric^e  from  the   French  consul  on    his 
return.    It  may  indeed  be,  that,  however  innocent 
as  to  intention,  the  Gauntht  has,  as  a  matter  of 
fact,  violated  the  provisions    and    incurred    the 
penalties  of  the  statute ;  but  it  is  certainly  a  con- 
clusion at  which  the  court  would  be  reluctant  to 
arrive.    Then  it  has  been  contended  that,  inas- 
much as  the  vessel  had  a  prize  crew  and  officer 
on  board,  she  was  a  ship  of  war,  and,  therefore, 
to  tow  her  was  to  be  employed  in   the  naval 
service  of   the  >  belligerent.    I  do  not  assent  to 
this  proposition.    The  prize  crew  and  officer  are 
not  put  on  board  a  prize  for  the  purpose  of  enabling 
her  to  cruise  against  the  enemy,  but  for  the  pur- 
pose of  maintaining  the  capture  and  preventing  the 
native  crew  from  rescuing  the  vessel.     She  was 
not  commissioned,  and  was  not  a  ship  of  war. 
Upon  the  whole,  I  am  of  opinion  that  the  circum- 
stances of  the  case  do  not  warrant  me  in  pronoun- 
cing that  the  Gav/mtld  is  forfeited  to  the  Cfrown,  on 
the  ground  of  her  having  been  despatched  with 
reasonable   cause  to  beheve  that  sne   would  be 
employed  in  the  naval  service  of  France ;  and  I 
dismiss  her  with  her  costs  from  this  suit. 

Proctor  for  the  Crown,  JP.  H.  Dyke,  Queen's 
Proctor. 

Solicitors  for  the  defendants,  Lmvless,  Nelson, 
and  Jones. 
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Ck>llated  l^  F.  O.  Cramp,  Etq ,  Barrfiter«t-Law. 


Thk  SUNNYSinS. 

TStg  lyim  in  wait — Duties  of  to  avoid  collisi/>n — Re- 
sponsibUiiy  of  sailing  vessel  comdng  into  collision 
with  tug — Bothvessds  infaxiU. 

A  tug  was  lying  in  wait  with  her  anchor  tip,  drifting 
at  tlis  raie  of  between  one  and  two  miles  per  itnur. 
She  had  the  bright  coloured  lights  up  of  a  steam 
vessel  in  motion.  A  bark  witji  all  her  sails  set, 
and  going  ahout  nijie  miles  an  hour,  ran  into  the 
tug  and  swik  her,  no  ^ort  hamng  6een  made  by 
the  tug  to  get  wi  of  the  wuu,  VvA  iKAbourk  oX  ^ 
Icut  moment  having  V^  ^  %/^iia^  Ivardi  ^ : 
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HM,  in  a  atiif  by  tlie  (ncnei'8  of  the  iiuj,  tliai  it  was 
the  duty  of  flie  tug,  7whvifhstanAh'ng  she  was  lyiruf 
in  waitf  to  keep  out  of  the  way  of  the  hark  : 
Heldf  cdsOi  that  th^i  llyhts  of  the  iwj  having  been 
seen  from  tlie  hark  two  miles  off,  it  was  the  dtity 
of  th-ose  on  hoard  to  keep  on  her  course,  and  to  ketw 
the  lights  oftJie  twj  in  sujht,  and  therefore  tlie  bark 
was  in  fault.  The  damages  were  ordered  to  be 
home  equally  by  the  two  vessels,  {a) 
Collision. 

The  collision  occcurred  in  Lake  Huron,  some  five 
or  six  miles  off  shore,  and  a  little  alwve  the  port  of 
Lexington,  in  the  state  of  Michigan,  at  about  throe 
o'clock  in  the  morning  of  the  14th  Jane  186P. 
The  night  was  clear,  and  although  it  was  not  yet 
daylight,  the  morning  had  dawned,  and  a  vessel 
could  be  seen  from  one  and  a  half  to  two  miles  dis- 
tant. The  wind  was  south-west.  The  tug  was 
then,  and  for  several  hours  ijreviously  had  been, 
waiting  for  a  tow.  She  had  her  bright  coloured 
lights  Dumiiig,  and  although  her  steam  was  up, 
her  machinery  was  not  in  motion,  and  she  was 
lying  entirely  still,  except  that  she  was  drifting 
before  the  wind  in  a  north-easterly  direction,  at 
the  rate  of  from  one  to  two  miles  per  hour.  At 
the  time  of  the  collision  she  was  heading  east- 
wardly,  or  as  some  of  the  witnesses  said,  east  by 
north-half-north. 

The  bark  was  on  a  voyage  from  Erie  to  Chicago 
with  a  cargo  of  coal,  and  at  the  time  of  the  collision 
was,  and  for  some  time  previouslv  had  boon,  sailing 
on  acourse  north- half- west.  She  had  all  sails  set,  and 
was  moving  through  the  water  at  the  rate  of  about 
nine  miles  ]Kjr  hour.  The  bark  struck  the  tug 
while  the  latter  was  lying  as  above  ticscribod, 
hitting  her  just  forward  of  the  pilot  house,  at 
about  right  angles,  or  perhaps  ankling  a  very  little 
forward,  crushmg  in  her  timbers,  and  causing  her 
to  sink  in  about  fifteen  minutes. 

The  allegations  on  both  sides  appear  by  the 
judgment. 

LoNGYEAR,  J.— The  only  fault  attributed  to  the 
bark  by  the  libel,  viz.,  a  change  of  course,  is 
not  sustained  by  the  proof,  but  on  the  contrary,  it 
clearly  appears  that  the  bark  kept  her  course 
without  any  variation  up  to  the  moment  of  col- 
lision. If  the  trial  had  been  confined  to  this  one 
allegation  of  fault,  the  libel  should  clearly  be  dis- 
missed. But  such  is  not  the  case.  A  large  por- 
tion of  the  testimony,  admitted  without  objection, 
relihtes  to  other  Questions  of  bkuXt  on  the  part 
of  the  bark,  and  or  excuse  on  the  part  of  the  tug, 
than  those  set  up  in  the  libel,  and  ^though  the 
objection  was  made  at  the  argument,  the  case  was 
really  tried  and  submitted  upon  those  other  ques- 
tions. The  case  has,  no  doubt,  been  as  fully  and 
&urly  tried,  and  can  be  as  satisfactorily  disposed  of 
in  its  present  position,  as  it  could  be  if  the  present 
libel  were  dismissed  and  a  new  one  filed,  covering 
the  case  more  fully  as  made  by  the  testimony. 
The  court  will,  therefore,  in  the  exercise  of  that 
broad  discretion  possessed  by  it,  allow  the  Ubel 
to  be  amended,  and  dispose  dt  the  case  upon  the 
merits  as  really  presented  and  submittea  at  the 
hearing.  It  is  clear  to  my  mind  that  gross  faults 
are  attributable  to  both  vessels  in  this  case.  First, 
as  to  the  tug.  The  tug,  showing  as  she  did,  the 
lights  of  a  steam  vessel  m  motion,  must  be  held  to 

(a)  It  hae  been  held  in  the  Admiraltv  Ooart  that  a 
▼eesel  drifting  most  show  her  ooloored   lights  ;  (The 
€horffeArJaejLaahd82;  T^e £sik and Tfce Gfie<Mia, 98 L  J. 
SH  Adm.;  20L.T,  Bep.  N.  8,  587.-£d, 


gfeilL 


fori 


the  responsibilities  and  duties  of  such  thmL 
article  15  of  the  Collision  Act  of  1864,  it  ir 
duty  of  the  tug  to  keep  out  of  the  way  of  Ae 

Provided  the  bark  kept  her  oonrse,  m  «i 
uty  under  article  18.    The   baric,  m  w» 
seen,  did  keep   her  course.    Therefore,  tb 
is  clearly  in  fault  in  not  keeping  out  d 
way  of  the  bark,  unless  the  excuses  sek 
her  or  some  of  them  are  tenable.    It  is  con 
on  behalf  of  the  tug,  that  she  had  a  rig^  ll 
where  she  was,  in  wait  for  a  tow,  ind  ' 
was  customary  for  tugs  to  do  so.     The 
doubt,  had  the  right  claimed,  but  while  e 
that    right    she   had    no  right   to  exhM 
lights  of  a  steam  vessel  in   motion,  and 
mislead  other  vessels  as   to  her  statai 
tontions.    If  she  would  exercise  that  ri^  j 
night  time  in  such  a  manner  as  to  exempt ' 
from  the  duty  imposed  by  article  15,  she 
so  at  anchor,  and  with  her  anchor  light  vpi 
also  contended,  on  behalf  of  the  tug,  tW 

Portions  of  her  engine  or  machinery  were 
isabled,  in  consequence  of  which  she 
get  under  motion  readily  when  lying  i 
excuse  is  clearlv  untenable,  because,  ML, 
pears  that  no  effort  whatever  was  made  to 
m  motion ;  and,  secondly,  it  does  not 
that  there  had  been  ample  opfxirtunity 
since  the  disability  was  known  to  exist 
then,  was  clearly  in  fault  in  not  keepioffi 
the  way  of  the  bark.  Secondly,  as  to  UB 
the  duty  of  a  stt^m  vessel  to  keep  out  of  Af 
of  a  sailing  vessel,  and  of  the  latter  to  "^ 
her  course,  dues  not  excuse  the  sailing 
the  observance  of  ordinary  care  in  her 
nor  from  the  use  of  such  means  as  may  hj  > 
power  to  avoid  a  collision  in  case  of  immediili' 
ger,  oven  though  that  danger  may  have  beeai 
imminent  by  a  non-observanoe  of  duty  on  Um 
of  the  steam  vessel.  Such  I  understand  to  lie 
effect  of  article  19,  which  is  as  follows:  "In 
ing  and  construing  these  rules,  due  reat^ 
be  had  to  all  dangers  of  navigation,  uid  aofii 
must  also  be  had  to  any  speciiH  circumstanoee 
may  exist  in  any  particular  case  rendering  i 
parture  from  the  atx)ve  rules  necessary  in  ordir 
avoid  immediate  danger."  That  is  to  w 
rules  are  made  exclusively  for  preventing 
Now  if  under  "any  special  circumstances 
may  exist  in  any  particular  case,"  it  is  ~ 
to  aepart  from  these  rules  in  order  to 
the  very  object  the  rules  are  intended  to 
then  it  is  just  as  much  the  duty  of  a 
depart  from  the  rules,  as  it  is  under  other 
stances  to  observe  them.  It  will  not  do  to 
that  because  one  vessel  shall  fail  to  do  its 
the  other  is  thereby  licensed  to  run  her  down 
destroy  her,  when  such  a  consequence  m^ 
avoided  by  the  exercise  of  ordinary  cire  i 
precaution.  And  yet  in  order  to  exonentej^ 
aunnyside  from  blame  in  this  case  we  mnslw^' 
that  theory.  The  bright  and  green  lights  of  tbeg' 
were  seen  and  reported  by  the  lookout  flB"J^ 
Sunnyside  when  one  and  a  half  to  two  ^^^ 
tant.  The  lights  were  seen  a  little  over  the  p 
bow  of  the  Murk,  and  clearly  indicated  ft  ^ 
vessel  ahead  to  the  eastward  and  across  tbeH^ 


of  the  bark.    When  the  tug's  li^^ts  were  nPJfT 
by  the  lookout  the  master,  then  in  drnge  ^^'; 
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ere  not  reported,  nor  was  any  watch 
notice  whatever  taken  of  them  on 
:  until  the  lookout  saw  the  tag  right 
wa  of  the  hoat,  and  a  collision  was 
rdinary  care  and  precaution  require 
fht  is  once  seen  in  circumstances  to 
r  collision,  close  watch  must  be  kept 
intil  it  is  safely  passed  :  (See  article 
A.ct  of  29th  April  1864 ;  1  Pars,  on 
605,  note  3 ;  Tlie  Grey  Eagle,  9  Wall, 
re,  1  Ben.  295,  303, 306.)  The  lights 
we  have  seen,  were  seen  from  the 
»m  one  and  a  half  to  two  miles  dis- 
*k  was  moving  through  the  water  at 
le  miles  per  hour,  at  which  rate  she 
den  from  ten  to  fourteen  minutes 
ug  after  her  lights  were  first  seen 
There  could  have  been  no  difficu  Ity 
3  of  the  commonest  care  and  precau- 
the  bark  in  determining  that  the  tug 
otion,  but  was  slowly  drifting  right 
(UTPe  of  the  bark,  where  a  collision 
itable  unless  the  bark  herself  did 
avoid  it.  Neither  was  there  any 
be  way  of  the  bark's  avoiding  the 
if  ordinary  care  and  precaution  had 
she  would  no  doubt  have  done  so. 
»re  and  precaution  were  not  exer- 
i  the  bark,  contributing  to  the  col- 
idoubtedly  did,  she  is  in  fault,  and 
3r  fair  proportion  of  the  loss  occa- 
collision.  The  tug  and  the  bark 
3,  both  in  fault,  and  the  damages 
oth  on  account  of  the  collision  must 
ded  between  them.  Let  a  decree  be 
Lingly,  and  referring  it  to  a  com- 
scertain  and  compute  the  damages, 
if  costs  is  reserved  until  the  coming 
iissioner*s  report. 


OF  QUEEN'S  BENCH. 

W.  Sauhdsbs  and  J.  Shobr,  Esqn., 
Banruten-at-Law. 


hursday,  Jwiie  15, 1871. 

ANOTHER  (apps.)  V,  Petebson  (resp.) 

—Port  of  Bocliester — Metage  due — 
ly  of  shipowner  or  consignee, 
iy  it  was  agreed  that  a  ship  should 
of  oais  and  proceed  to  a  safe  port  on 
H  of  Qreat  Britain,  ifc.,  and  there 

sa/ms  always  afloat  on  being  paid 
niain  rates  per  quarter  of  oats  dis' 
?he  cargo  to  he  hrouglii  to  and  taken 
le  at  charterer's  expense  and  risk" 
d  to  Rochester,  and  discliarged  her 
thai  port, 

carporation  of  tlie  city  of  Boclisster, 
^lie  port,  a/re  entitled  to  an  ancient  fee, 
eward  of  Id.  per  quarter  upon  com 
tier  to,  and  iMUoa^ded  within,  the  said 

by  the  person  bringing  such  com, 
ng  of  the  said  com,  or  being  rea^ 
7  weigh  the  same.  This  due  hamng 
f  the  captain,  tlie  shipowners'  agent 
ction  in  tlie  County  Cou/rt  to  recover 
om  ihe  consignees  of  the  ca/rgo  as  a/nd 
id  for  them  at  thevr  request.  Judg- 
mfoT  ihe  plaintiff. 

wwrt  heina  of  opinion  that  the  ques- 
^  anting  oetuwnii^sAyHHffners  and  J 


consignees  depended  upon  wlietlier  the  due  was  in 

ancient  times  a  payment  fof  a^stual  metage  service 

done  by  the  mayor  a/nd  corporation  before  a  cargo 

was  put  over  tlie  side   of  a  ship,  or  afterwards, 

remitted  the  case  to  the  judge  below  in  order  thai 

lie  might  ascertain  tlie  fact ;  and 

Held,  thai  [having  regard  to  the  terms  of  the  cliarter 

loarty),  if  the  due  in  its  origin  was  for  metope  to 

be  perfoi-med  on  board,  tlie  sldpow)i&r8  m>ust  bear 

it ;  but,  if  tlie  metope  was  to  be  done  ashore,  then 

tlie  charge  slwuldfim  on  tlie  consignees,  wlw  wotdd 

in  thai  case  be  liable  to  repay  to  tlie  shipowners 

the  am>ownt  disbursed  for  the  samui. 

Appeal  from  the  judgment  of  the  judge  of  the 

County  Court  of  Kent,  at  Rochester,  upon  a  plaint 

brought  by  the  plaintiff,  as  agent  for  the  owners 

of  two  ships,  against  the  defendants,  as  consignees 

of  the  cargoes  of  the  said  ships,  by  which  plaint 

the  plaintiff  sought  to  recover  141.  Is,  3c{.,  as  and 

for  money  paid  by  the  plaintiff  for  the  defendants 

at  their  request. 

The  plaintiff,  a  ship  and  insurance  broker,  carry- 
ing on  business  in  London,  entered  into  two 
charter  parties  with  Johnson  and  Son,  of  London, 
merchants,  by  each  of  which  it  was  agreed  that 
the  ship  therein  named  should  proceed  to  a  certain 

Elace,  and  there  load  a  full  cargo  of  oats,  and, 
eing  so  loaded  therewith,  should  proceed  to  a 
safe  port  on  the  east  coast  of  Great  Britain, 
London  inclusive,  or  a  safe  port  in  the  English 
Channel,  or  to  Hayre — orders  to  be  given  on 
si^;ning  bills  of  lading — or  so  near  thereunto  as  she 
might  safely  get,  and  there  deliver  the  same, 
always  afloat,  on  being  paid  freight — 2s,  3e2.  ster- 
ling for  east  coast  of  Great  Britam,  London  inclu- 
sive, 2s.  6(2.  ditto  for  English  Channel,  28.  7\d. 
ditto  for  Havre,  all  per  quarter  of  3361b.  oats  dis- 
charged ;  21,  gratuity  to  captain  for  good  delivery. 
"The  cargo  to  be  brought  to,  and  taken  &om, 
alongside  at  charterers'  expense  and  risk."  (The 
act  of  God,  Ac.,  always  excepted).  "  The  freight 
to  be  paid  on  unloading  and  right  deliveij  of  the 
cargo  in  cash.  The  necessary  cash  for  ship's  dis- 
bursements to  be  advanced  by  shippers  at  the  port 
of  loading  on  usual  terms." 

The  defendants  were  consignees  of  both  cargoes, 
the  bills  of  lading  of  whicm  were  endorsed  to 
them  in  the  usual  way.  Both  ships  were  ordered 
to  Rochester,  and  discharaed  tneir  respective 
cargoes  within  that  port.  The  case  set  out  a 
certain  decree  of  the  Court  of  Chancery,  dated 
the  28th  July  1851,  in  a  cause  between  the  mayor, 
aldermen,  and  burgesses  of  the  city  of  Rochester 
and  one  William  Lee,  whereby  it  was  declared 
'*  that  the  mayor,  aldermen,  and  bui^gesses  of  the 
city  of  Rochester,  in  the  county  of  ISlent,  other- 
wise the  mayor,  aldermen,  and  citizens  of  the  city 
of  Rochester,  in  the  county  of  Kent,  are,  as  owners 
of  the  port  of  the  city  of  Rochester,  lawfully  entitled 
to  demand,  haye,  receiye,  and  take  the  fee,  toll,  due 
or  reward  of  three  pence  and  one-half  of  a  farthing 
for  each  and  every  ton  weight  of  coals  brought  by 
water  to  and  unloaded  within  the  said  port  of 
the  said  city,  payable  by  the  person  or  persons 
bringing  such  coals  by  water  in  any  ship  or 
vessel  to,  and  unloading  the  same  coals  within 
the  said  port  of  the  said  city,  for  the  weighing  of 
the  said  coals,  or  being  ready  and  wilting  to  weigh 
the  same  .  .  .  ." 

It  was  admitted  that  the  mayor,  aldermen,  and 
citizens  (^  the  city  o£  Rooh^Btec  «c^  «i  V)^^  cut* 
porate,  and  are  dao  aa  auoki  oividsca  ^  >^  vkA. 
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port  of  the  HUd  atj  entitled  apcm  the  terma  of  the 
Mid  derme  to  •  doe  of  Id.  per  quarter  apon  com. 
gisiu,  and  needs.  He  captuin  of  the  two  ship^ 
paid  U>  the  collector  of  the  major,  aldermen,  and 
chiz«iu  in  the  oenal  coume  of  tiasineas  dnea 
amounting  ill  the  whole  to  the  Hum  of  14i.  1».  M., 
the  am'jant  soagfat  to  be  recovered,  and  the  receipts 

g'ren  bj  the  (Sector  had  endorsed  on  them  the 
I  lowing  direction,  niffned  hy  the  icepective 
maaten  of  the  two  shtpa :  "  Pay  the  within  to 
Mewtrt,  GrooBond  and  Co."  (the  RliipownerB),  "  or 
order,  the  Talne  received  in  cash." 

It  WM  contended,  on  behalf  of  the  pkiiitifT,  that 
the  due  i«  pajable  for  the  com,  in  fact,  for  the 
major,  aldennen,  and  citizens  weighing  or  being 
readj  and  willing  to  weigh  the  same,  and  not  npon 
the  ahip,  and  that  althoagh  the  major,  aldermen, 
and  citizens  obtain  the  monej  from  tha  ihipowner 
in  the  finit  inHtance,  yet  that  the  toll  or  due 
nltimatelj  fallR  npon  the  owner  or  consignee  of  the 
carKO.  they  being  thepcrHOns  intereeteo  in  the  nn- 
Iciading  and  riubt  deliverj  of  the  cargo,  the  due, 
■a  wan  contended  bv  the  plaintiff,  bdng  a  dae  in 
respect  of  certain  things,  nnch  an  coal,  com,  and 
Heeds  bronght  into  the  port  by  water,  and  nnloaded 
there,  and  that  for  the  auove  reaaons,  the  snms  paid 
being  tuid  by  compulsion  of  law,  were  recoverable 
from  the  defendants  M  for  money  paid  for  their 
nne  and  at  their  rtijnest.  The  defendnnt  contended 
that  the  freight  covered  the  port  dnes,  and  that 
the  owner  was  liable  nnder  the  charter  parties  to 
all  charges  neceasarily  incurred  prior  to  and  tor 
the  purpose  of  the  delivery  of  toe  cargo,  unleas 
■nch  were  espreaalj  exoe[tted  by  toe  chuter 
pftrtv. 

The  judgment  of  the  County  Court  waa  given 
fbr  the  plaintiff,  and  the  queatiun  was,  whether 
this  judgment  was  correct  in  point  ot  law. 

The  case  waa  stated  at  the  reqneet  of  lx)th 
pkrties. 

If  the  court  should  be  of  opinion  that  the  judg- 
ment <rf  the  County  Conrt  was  right,  the  verdict 
for  the  plaintiff  waa  to  stand ;  if  otherwine  a  non- 
■uit  or  a  verdict  fbr  the  defendanta  waa  to  be 
entered  aa  the  court  might  direct. 

Frenliee,  Q.C.  with  him  Barrow. — The  qneition 
is,  whether  these  port  duee  were  pay^le  by  the 
shipowner  or  the  ohftrterereP  According  to  the 
ordinary  rule,  the  shipowner  mnat  pay  them. 
[Blackbubk,  J. — T^ia  payment  is  for  metage.  and 
is  not  a  port  due.]  By  the  charter  the  shipowner 
is  to  deliver  the  cargo  "  alwava  afloat."  The  only 
place  where  the  com  would  be  weighed  would  be 
on  board  ship.  The  captain  pays  the  charge  in  the 
usual  coume  of  buflineaa,  a  foct  tending  to  ahow 
that  the  ahipowner  is  liable,  and  the  ship  is  dia- 
trained  if  the  payment  ia  not  made.  "  Always 
afloat"  are  worda  written  in  ink  and  not  printed. 
Thia  due  is  payable  on  anloading,  and  fbr  being 
"  ready  and  willing  to  weigh  "  the  com.  [Lube, 
3. — The  weighing  may  be  for  the  benefit  of  the 
shipowner,  or  of  the  charterer,  or  both.  Black- 
BUEK,  J.— In  Hargr.  Law  Tract,  p.  76,  meaanrage 
ia  d^ned  to  be  "  a  toll  due  fbr  the  oae  of  a  com- 
mon bushel  or  other  instrument  to  measure  dry 
or  wet  goods  imported  or  exported."]  The  right 
to  this  fee  toll  or  port  due  waa  established  in 
the  Court  of  Chancery,  aa  is  stated  in  the  case. 
In  order  to  enable  the  ahipowner  to  earn 
bis  freight  he  was  under  bbo  neoessi^  of  paving 
these  daea,  and,  having  paid  them,  is  not  eatatled 
Ttha  wnonnt  from  tiw  ohartenm :  i^aUk 


r.  TV  £iuf  Tn-fu  Cmnf-nsy.  4  B.  A  iU-O 
the  charter  party  therei,  the  fteigfater  pra 
pay  and  defray  two-thirds  of  tbe  pert  dan 
swner  having  paid  the  whole,  waa  hdd  tah 
lien  on  the  goods  shipped  for  thow  d 
ind  Hf^TOjd,  J.,  eipressing  an  ofanion  6 
wmer  ronld  not  recover  a  sum  h«  In 
Eor  port  charges,  add*,  "These  diarpi 
if  not  speciall J  provided  for  by  the  cnta 
Ml  on  the  owner  of  the  ship.  Then  dot 
this  charter  party,  become  freight  or  b  fc 
ot  freight  t  I  thmk  not ;  and  that  the  {la 
not  entitled  to  a  lien  for  them."  [Bucon 
The  learned  judge  is  ther«  speakii^  e(  * 
im  the  ship.]  Bnt  that  shows  the  j;«ms 
The  real  oonaideratioQ  fcM'  thedaeia^BS 
corporation  being  rendy  and  willing  to  «< 
cargo.  fLr.iH,  J.— This  is  not  a  dntylr 
into  the  port ;  if  the  vessel  merely  caiMi 
pairs  or  safety,  and  anchored,  say  tor  iK 
then  went  out,  the  due  wmld  not  he  ptjA 
BiaAop  T.  Wear  (3  Camph.  361).  Sir  Jim 
Beld,  C.  J.,  fwd,  "  If  Uie  goods  are  not 
a  compensation  must  be  made  fiir  tt 
fit  derived  from  the  wharf  by  the  « 
the  ship.  The  goods  cannot  oe  snlji 
thia  char^  more  than  to  many  otboi 
are  iocnrrod  by  the  ship  in  the  conm 
voyage.  AooordingtotheUllof  ladingtht] 
qnestionweretobedeliveredonpajmentcf 

ELArKBURS.  J.,  mentioned  a  rase  rrfwB 
if6..rn  T.  OrUp  (8  Car  &  P.  3M).  as  btfi 
tried  before  Lord  Mansfield  and  a  apecid 
Guildhall  in  the  jear  177fl.](i»)  Upon  di« 
thiH  com  into  the  barges  it  waa  necesH^ 
thia  due.  [BLiCKBOflK,  J. — That  is  the  wi 
I  wsnt  you  to  prove  to  me.  The  old  m 
Kochester  would  be  moat  material  to  tlw 

ration.]  If  this  is  not  paid  on  nnliwfii 
a  the  nhipowner  pay  it  at  all  ?  The  « 
are  entitled  to  have  these  cats  on  pV 
freight  only.  How  can  an  action  for  moi 
lie  ogainat  them  for  thia  due  P  [BuclK 
There  would  be  no  difBoulty  as  to  that !» 
was  a  charge  imposed  by  law  on  the  b1u| 
If  they  were  liable  to  pay,  the  shipowW 
liable ;  if  they  were  not  originally  liable  tl 
ar«  not  bo  now.  [LnnH,  J.~Ii  the  di« 
contained  a  stipnlntion  that  the  oonsignM 
pay  this  due,  still  the  oaptain  woiua  b 
to  pay  it  in  the  first  instance.] 

Pollock,  Q.C.  (with  him  F.  J.  S* 
the  respondents.— The  County  Conrt  JB 
right;  thia  charter  ia  in  a  very  ordiM 
There  is  a  clear  distinction  between  met 
other  duea  with  which  owners  of  cargo  h»« 
todo,  such  Bslightage  duea.&c  For  who 
charge  incurred  P  Surely  for  the  w 
Before  the  amount  of  ftoight  to  be  pa 
ascertained,  the  cargo  must  be  masiu 
cited 

JerMnt  v.  Barmy,  5  Tyr.  B71 : 
Tht    Rilibl«  Ifamso^iKn  Contpimy  v,  Hon 
C.  B.  385. 

Prentice  Q.C.  in  reply. 

BucKBUKN,  J, — Thia  case  is  not  bo  sti 
enable  ua  to  decide  whether  or  no  the  ; 
was  right  or  wrong,  and  oouBeqnent^ 
obliged  to  st^  that  the  case  most  be  n 
the  Coont?  Court  jndge.    This  i>  to  be  i 
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at  in  dispute  is  small,  although  the 
lived  is  of  some  importuice.  Probably, 
en  our  reasons  about  to  be  giTen  are 
rtiee  may  come  to  some  arrangement,  or, 
lable  so  to  do,  the  County  Court  judge 
lat  our  opinion  is  on  the  subject,  and 
less  be  gpiided  thereby.  The  question 
ise  charter  parties  by  which  each  ship 
d  may  be  oraered  to  a  large  number  of 
le  may  go  as  near  thereto  as  she  may 
^he  must  ke^  afloat — that  means  that 
be  bound  to  take  up  any  position  in  a 
she  would  be  left  Ijing  on  the  mud  to 
of  tide.  Freight  is  to  be  paid  at  so 
arter  of  3361b.,  oats  discharged — that 
oourse  requires  for  the  mutual  benefit 

*  and  consignee  that  the  quantity  of 
oald  in  some  way  or  other  be  ascer- 
t  comes  the  important  clause :  "  The 
rought  to  and  talcen  from  alongside  at 
:pense  and  risk."  The  shipowner  said 
re,  "  I  will  bring  the  ship  as  near  as  I 
yer  the  cargo  alongside,  whether  the 
Be  to  a  wharf,  or  wnether  you  bring 
bers  out  to  her,  according  to  the  nature 
I  will  deliver  alonc^ide,  and  so  earn 

All  to  be  done  thereaiter  is  to  be 
consignee,  and  not  at  the  shipowner's 
bw  there  is  an  ancient  toll  of  Id, 
1  every  quarter  of  oats,  due  to  the 
corporation  of  the  city  of  Rochester 
g  ready  and  willing  to  do  the  service 

and  measuring  grain  brought  to 
[f  required,  they  must  perform  that 
if  the  parties  do  not  choose  that  they 
\,he  mayor  and  corporation  are  never- 
led  to  the  due.  If  it  is  paid  without 
),  it  comes  to  be  somewhat  of  the 
kz ;  but  its  origin  was  in  service.  If 
id  corporation  were  bound  to  render 
K)  that  their  money  was  earned  before 
*e  taken  out  of  the  ship,  then  the  pay 
all  on  the  importer  (a  word  which  I 
a^an  the  shipowner  who  brings  the 
d  the  consignee  would  be  under  no 
recoup  him.  But,  on  the  other  hand, 
f  the  mayor  and  corporation  was  to 
;hing  done  ashore,  and  consequently 

earned  their  money  until  after  the 
^en  out  of  the  ship  and  put  into  the 
t  consignee,  then  it  would  be  other- 
!  shipowner   had   done   all  that  he 

*  when  he  delivered  the  goods  over 
ide,  and  if^  owing  to  his  having  come 

himself  liable  and  being  obhged  to 
aid  this  due,  it  would  be  a  payment 
Q  of  law,  and  he  would  be  entitled  to 
mm  so  paid  firom  the  consignee.  It 
that  the  real  question  for  us  to  deter- 
her  this  due  was  earned  before  the 
ut  over  the  side  of  the  vessel  or 
Was  the  ancient  usa^e,  when  the 
)rporation  acquired  this  prerogative 
te  work  of  weighing  and  measuring, 

*  to  earn  this  money  the  mayor  was 
id  a  person  down  to  measure  on  board 
•6  she  went  alongside,  then  the  Id. 
«a  earned  befbrs  the  goods  came  into 
thb  oonsigneQ ;  or  was  it  the  ancient 
be  nwiyor  was  tp  have  boahala  and 
iqme  f^ypoiiited  p|i|b09  in  the  town,  and 

%  tllA  TtaopmoDQ.  wboBB  Sm/M   MU  dlB" 


charged  in  the  port  had  to  bring  it  to  the  appointed 
place  to  be  weighed.  I  think  in  such  latter  case 
the  due  would  fall  on  the  consignee,  and  not  on  the 
shipowner.  But  my  judgment  turns  entirely  on 
the  terms  of  these  charter  parties.    The  charter 

Sanies  might  be  easily  framed  so  that  the  metage 
ue  might  be  either  upon  the  shipowner  or  the 
consignee.  I  cannot  say  whether  the  ancient 
custom  of  Rochester  would  entitle  the  mayor  and 
corporation  to  have  goods  brought  to  places  where 
he  would  measure  them — for  such  a  due  as  this 
due  for  metage  might  be  either  earned  at  the  ship 
or  on  the  shore,  whereas  such  dues  as  cranage, 
wharfage,  &c.,  firom  their  nature  could  only  oe 
earned  for  services  rendered  on  land — or  whether 
it  was  that  the  mayor  and  corporation  were  in  the 
habit  of  sendine  their  meter  down  on  board 
the  vessel,  and  the  earning  of  their  me- 
tage due  was  contingent  on  their  doing  that. 
Wnat  the  original  practice  was  I  cannot  tell.  I 
cannot  but  think,  however,  that  if  the  evidence 
given  upon  the  numerous  trials  which  seem  to 
have  taken  place  with  respect  to  the  dues  of  this 
port  was  oarefull;^  searched  through,  the  matter 
would  be  determined.  All  we  can  say  in  the 
present  case  is,  that  the  question  as  to  which  side 
should  bear  this  metage  due  depends  on  the  terms 
of  the  charter  parties. 

Lusu,  J. — I  am  of  the  same  opinion.  I  agree 
that  the  charter  parties  are  in  the  ordinary  form  as 
respects  the  question  at  issue,  and  in  practice  no 
doubt  there  is  a  difficulty  in  getting  brokers  to  alter 
established  forms  of  cha^rter  parties,  however  desir- 
able a  change  might  be.  I  quite  agree  with  my 
learned  brother,  that  the  question  is  whether  the 
service  for  which  this  toll  was  originally  given  was 
one  which  the  mayor  and  corporation  were  entitled  to 
reouire  to  perform  on  boara,  or  whether  it  was  one 
to  oe  rendered  after  the  cargo  was  discharged.  If 
it  was  to  be  done  on  board,  then  the  charg^  would 
be  upon  the  ship,  and  she  must  bear  it.  The 
matter  depends  upon  the  ancient  us^tge. 

Hu^NEN,  J. — I  am  of  the  same  opinion.  The 
duty  on  the  ship  would  be  a  duty  on  the  ship- 
owner, while  the  ship  was  still  afloat  to  deliver, 
according  to  circumstances,  into  barges  alongside, 
or,  if  his  vessel  oould  get  to  a  quay,  to  deliver  from 
the  vessel.  The  question  is,  can  ne  fulfil  that  dutj 
without  already  hia*ving  become  liable  to  pay  this 
due  P  and  the  answer  to  that  question  will  decide 
the  case. 

Case  remitted  accordingly. 

Attorneys  for  the  appellants,  Mackeaon  and  Go, 

Attorneys  for  the  respondents,  8(mdy$  and  Co, 


COUBT  OF  COMMON  FLEAS. 

Beported  by  M.  W.  McKxllab  and  H.  H.  Hockwo,  Esqni., 

Bazxisters-at-lAW. 


SaMirdanf,  Jtme  24, 1871. 

LiDGSTT  V,  SeC&ETAN  AND  ANOTHE&. 

Ma/rme  insurance — Paaiiculour  loss  suffered  by  skip 
while  insured  under  one  policy,  and  total  loss 
while  insured  under  am^ther — Merger  of  partial 
into  total  loss — Bights  ofinswred. 

Plaintiff  insured  his  shvpurithvarioiLs  underwriters, 
among  whom  were  defendamts,  for  the  voyage 
from  L,  to  C,  and  thirty  days  after  arrival  at  0, 
Before  the  ship  rea^ihed  U,  she  suffered  a  particular 
loss.    PlaMsff,  not  hnomng  ofthis^  iivtwred  W 
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a  vcHned  policy  (the  value  taken  fairly  repreeentina 
the  real  value  of  ike  ship  in  an  uninjured  stale)  with 
various  undenoriters,  among  whom  were  defend- 
ants.    On  arrival  at  C,  the  ship  was  taken  into 
dock,  where  it  was  ascertained  that  considerable 
repairs  were  required.     These  repairs  were  set  on 
foot ;  but  before  they  were  coniph'fpd,  and  after  the 
first  policy  had  expired  and  the  spcond  policy  luid 
aitaehed,  the  ship  was  totathj  destroyed  by  fire. 
The  two  policies  were  altogether  independent  of 
each  other. 
Held,  tluU  plaintiff  was  entitled,  under  the  first 
policy,  to  recover,  not  only  the  cost  of  the  repairs 
actually  executed,  but  the  whole  amount  that  it 
would  have  cost  to  complete  the  repairs  rendered 
necessary  by  the  dama^p  sustained,  and,  under  the 
second  policy,  the  sum  at  which  the  ship  was 
valued  %n  the  policy,  without  any  deduction  in 
respect  of  thai  part  of  the  svmt  claimable  under 
the  first  policy,  which  had  rhot  been  actually  ex- 
pended m  repairs,  (a) 
This  was  an  action  bronght  by  tbe  owners  of  tbe 
ship  Charlemagne  upon  two  policies  of  insurance 
npon  tbe  ship,  nnderwritten  by  tbe  defendants, 
tbe  one  for  a  voyage  out  from  London  to  Calcutta 
and  for  thirty  days  thero  after  arrival  in  safety, 
and  the  other  at  and  from  Calcutta  to  London. 
The  vessel  struck  on  a  reef  on  the  voyage  out,  and 
sustained  a  particular  and  general  average  loss, 
and  whilst  at  Calcutta,  after  her  arrival,  was  totally 
destroyed    by    fire.      The    declaration    contained 
counts  claiming  losses  under  both  policies,  includ- 
uiR  &  general  average  loss    under  the  outward 
policy,  and  to  these  counts  the  defendant  pleaded 
a  single  plea  of  payment  into   court  of  llOl.  in 
satisfaction  of  all  the  plaintiffs*  claims.    To  this 
plea  the  plaintiffs  replied  that  the  sum  paid  in  was 
not  sufficient. 

The  cause  came  on  for  trial  at  the  Guildhall,  in 
tbe  City  of  London,  at  the  sittings  after  Michael- 
mas Term  1868,  before  the  Lord  Chief  Justice  and 
a  sDecial  jury,  when  it  was  ordered  by  the  court, 
witn  the  consent  of  the  parties,  that  a  verdict 
should  be  entered  for  tbe  plaintiffR  for  tbe  amount 
claimed  in  tbe  declaration,  subject  to  the  opinion 
of  the  court  upon  a  special  case  to  be  settled  by 
Mr.  Charles  Pollock  upon  the  Question  whether, 
when  tbe  ship  was  destroyed  oy  fire,  she  was 
covered  by  the  outward  policy,  and  also  as  to  the 
principle  upon  which  the  partial  loss  under  the 
outward  policy  was  to  be  calculated  in  the  event  of 
the  plaintiffs  being  held  by  tbe  court  not  to  be  en- 
titled to  recover  a  total  loss  under  tbe  outward 
policy;  and  it  having  been  decided  by  this  court 
upon  a  case  stated  for  that  purpose  that  the 
plaintiffs  were  not  entitled  to  recover  for  a  total 
loss  under  the  outward  policy  (see  22  L.  T. 
Eep.  N.  8.  272),  tbe  follo^nng  farther  case  was 
stated,  in  order  to  obtain  the  o  inion  of  the  court 
as  to  the  principle  upon  which  the  partial  loss  is 
to  be  calculated  under  that  policy. 

Case. 
Li  July  1866  tbe  plaintiffs,  who  are  shipowners 
canrin^  on  business  in  London,  were  the  owners 
of  the  uron  sailing  vessel  tbe  Cha/rlem^ne,  then 
about  to  proceed  on  a  voyage  from  London  to 
Calcutta,  and  after  a  certain  stay  there,  back  again 

(a)  This  case  dearly  shows  that  the  rights  of  the 
parties  to  a  policy  are  determiDed  when  the  risk  under 
the  policy  is  ended ;  and,  therefore,  nothing  that  hi^ppens 
after  the  termination  of  the  risk  exempts  them  nam 
WMUtj  SBoamd  previooslj  to  ladh  teniiuiaAion.---Ei>« 


from  Calcutta  to  London.  To  cov^  the  t 
tbe  outward  voyage,  the  plaintiffs  effected 
of  insurance  in  the  onUnary  form  witii 
underwriters  to  the  amount  of  18,0001  u 
ship,  valued  at  20,000L,  and  the  defendu 
are  underwriters  at  Lloyd's,  underwrote  ti 
for  1.50Z.  In  order  to  cover  tbe  ship  a 
homeward  voyage,  the  plaintiffs  effected  t 
policy,  in  the  oiSinary  form,  with  variom 
writers,  which  was  subscribed  to  the  aa 
10,100/.  on  tbe  ship,  valued  at  20,0001.,  sue 
fendant  underwrote  this  policy  for  100?. 
outward  policy  the  risk  was  expressed  t( 
and  fh)m  London  to  Calcutta,  and  for  tfai 
after  arrival."  In  the  homeward  poli^ 
was,  "  at  and  from  Calcutta  to  London. 

The  Charletna^gr^,  in  tbe  course  of  her 
voyage,  struck  upon  a  reef  or  bank  nearti 
of  the  River  Hooghly,  and  remained  apr 
about  an  hour.    The  captain  deemed  it 
the  safety  of  the  vessel,  passengers,  and 
force  the  vessel  over  the  bank,  and  fori 
pose  to  throw  overboard    some  of  the 
order  to  lighten  her.     Accordingly  a  qn 
cargo  was  jettisoned,  and  the  slup  bei 
lightened,  gradually  worked  over  the  bai 
ship  sustained  considerable  damage  to  he 
ana  rudder,  but  the  extent  of  this  wa8 
known  until   the    survey  hereinafter  m 
She  continued  her  voyage,  and  reached 
on  the  28th  Oct.,  and  at  once  proceeded 
dischage  of  her  cargo,  which  was  completi 
8th  Nov. 

On  the  12th  Nov.  the  Charlemagne  w 
into  dry  dock  for  purvey  and  repairs.  T 
of  the  survey  made  upon  the  Gharlemag 
dry  dock  showed  that  extensive  repai 
necessary,  in  consequence  of  tbe  damage 
the  ship  while  aground.  Tbe  repairs  wer 
ingly  commenced.  Whilst  thev  were  in  ] 
the  outward  policy  expired.  Afterwards 
5th  Dec.,  tbe  vessel  was  totally  destroyed 

According  to    the    plaintiff's  evidence 
penses  actually  incurred  amounted  to 
proportion  of  the  outlay  which  would  hi 
required  to  complete  the  repairs. 

The  defendant  admits  that  he  is  lis 
general  and  particular  average  loss  nn 
OMtward  policy,  and  for  a  total  loss  with  b 
salvage  under  the  homeward  policy,  i 
amount  paid  into  court  has  been  calccuatc 
supposition  that  it  covers  the  defendant's 
tion  of  the  loss  and  general  average,  ai 
expenses  actually  incurred  by  the  plwntifl 
the  outward  policy,  and  the  total  loss  m 
homeward  policy.  The  plaintiffs  do  not  u 
correctness  of  the  calculation. 

The  plaintiffs,  however,  contend  that  1 
entitled  under  the  outward  policy  to  rec 
tbe  whole  amount  of  loss  and  damage  susb 
the  said  ship  by  striking  on  tbe  saia  reefi 
regard  to  the  extent  to  which  the  sii 
actually  repaired  and  made  good. 

The  plamtiffs  also  contend  that  in  est 
the  costs  of  repairs  for  which  the  defis 
liable  under  the  outward  policy,  they  tf^ 
to  include  tbe  amount  wbidi  tne 
have  bad  to  pay  for  dock  dues,  Biai  other 
of  a  like  nature  for  tbe  time  durioff^ 

I  vessel  would  have  remained  in  the  oiT| 
the  purpose  of  being  repaired.  'OiBJ^ 
Qcm^eada  Wn^  Tuidsr  &q  outward  pofiegT  V 
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ig  the  amount  of  the  salvage  trnder 

i  policy,  the  dock  daes  incurred  siui^ 
which  mast  have  beeu  necessarily 
tre  reftlizmg  the  net  salvage  of  the 
dacted  from  the  proceeds  arising  from 

MB  for  the  opnion  of  the  court  are, 
true  principlee  apon  which  the  said 
be  Bsseesed. 

I  to  be  remitted  to  the  scud  arbitrator 
I  whether,  adoptioK  the  principle  so 
to  the  mode  ot  colcutating  the  porti- 
I  loss,  the  said  snm  of  llOt.  ib  anfficient 
plaintiffs'  claims  in  the  action,  aod 
tor  shoDid  find  that  it  is  not  sufficient, 
gment  is  to  be  for  the  plaintifi  for 
s  the  arbitrator  shall  find  that  the 
entitled  to,  with  costs  of  suit,  and  if 
)r  should  find  that  the  said  sum  ia 
jn  jadgment  is  to  be  entered  for  the 
ithoDBta. 

•■  Honyman,  CJ.C.  {Watlmt  WiSiamt 
ith  him),  for  the  pWntiC. — The  rights 
s  ought  to  be  determined  at  the  tune 
i«n  of  the  risk.  That  being  bo,  the 
otinot  allege,  in  answer  to  toe  claim 
rat  policy,  anything  that  h^)pened 
pirotion  of  that  policy.     Aa  to  the 


favour  of  the  plaintiff. 
'.aralake,  Q.O.  (J.  C.  Mathew ■mthtam) 
ndonte. — If  a  contract  of  insurance 
ict  of  indemnity,  then  the  assured 
ver  more  than  the  value  of  the 
le  hafl  lost;  but  if  the  plaintiff  is  to 
d  to  him  all  that  he  now  claims,  he 
At  deal  more  than  the  valae  of  the 
artial  lose  is  merged  in  the  subsequent 
tiough  the  one  happened  whUe  the  ship 
le  pohcy  and  the  other  while  she  was 
)r.  Aa  18  stated  in  Tudor's  Mercantile 
to  LewU  T.  Sicker,  p.  216,  2nd  edit.), 
\  Tesael  may  have  sustained  an 
,  if  no  expenses  have  been  actually 
epairing  it,  the  assured  csimot  recover 
■  the  average  leas  in  addition  to  the 
total  loss.  The  reasoning  of  the 
e  T.  Jannmi  (12  East,  648)  applies  here. 
ieele  (5  Scott's  New  Rep.  927)  is  an 
'  saying  that  the  plaintiff  can  recover 
irst  pohcy  only  tne  amoant  that  he 
ended  on  the  repairs.  But  if  the 
ititled  under  the  first  policy  to  recover 
t  would  have  cost  to  have  put  his  ship 
lair,  the  defendants  have  a  right  to  an 
a  the  amount  payable  bv  them  under 
olicTto  the  extent  to  which  that  money 
nially  expended.  The  Hecond  pohcy 
age  polity,  there  was  impUed  in  it  a 
seaworthiness.  The  cose  is  precisely 
if  the  money  had  been  expended  on  the 
Be  part  of  the  ship  had  escaped,  or  aa 
01  spent  in  timber  for  the  repairs,  and 
iioogh  ^ing  close  to  the  ship,  had  not 

In  edtner  caae  the  inan — '^ 

1  the  benefit  of  the  salvage. 
<  Smt^mait,  Q.O.  in  r^fy. 
KB. 


Wn,Li 


J. — In    this 


case  two  questions  are 
They  arise  in  this  way — the  vessel,  which 
was  first  injured  and  afterwards  destroyed  by  fire, 
was  insured  on  one  policy,  which  was  a  distinct 
contract,  on  the  voyage  from  London  to  Calcutta, 
and  for  thirty  days  alter  arrival.  It  was  also  in- 
sured on  another  policy  for  the  voyage  back  from 
Calcutta  to  London.  The  vessel  appears  to  have 
been  damaged  during  the  time  that  the  first  policy 
attached,  and  in  respect  of  that  damage  compen- 
sation as  for  a  particular  loss  is  claimed  under  the 
first  policy.  After  the  second  policy  had  attached, 
the  ship  was  totally  destroyed  hy  fire,  the  repairs 
rendered  necessary  by  the  injnries  previously 
sustained  having  at  that  time  been  commenced, 
but  not  being  finished.  At  the  time  the  vessel 
WHS  burnt  a  substantial  amount  of  repairs  re- 
mained to  be  done,  so  that  Che  injuries  sustained 
materially  detracted  from  the  value  of  the  ship  at 
the  time  she  caught  fire.  No  reference  is  made  in  one 
policy  to  the  existence  of  the  other,  but  the  two 
policies  are  distinct  contracts  relating  to  distinct 
periods  of  time.  The  first  policy,  which  covers 
theperiod  of  the  voyage  out,  and  thirty  days  oiler 
arrival  at  Calcutta,  stands  by  itself.     In  this  first 

Elicy,  neither  party  refers  to  another  contract  to 
made  to  cover  the  subsequent  period,  and 
neither  party  claims,  or  can  claim,  to  be  absolved 
ftom  liability  on  the  first  policy  by  reason  of  another 
distinct  contract  having  been  made  to  cover  the 
subsequent  period.  The  circumstance  of  the  de- 
fendant having  underwritten  both  pohcies  is 
merely  an  accident,  and  forms  no  connection  be- 
tween the  two  policies.  Thus  the  rights  of  the 
parties  under  each  policy  hava  to  be  determined 
upon  the  tnte  construction  of  that  policy,  and  with- 
out reference  to  the  other.  The  first  question  is 
rused  on  the  first  poUcy.  What  is  the  right  of 
the  pMntiff  under  that?  He  claims  to  be  com- 
pen.<9ated  by  the  underwriters  for,  not  only  the  ex- 
pense he  was  put  to  in  respect  of  the  repairs  actu- 
ally done  to  the  ship,  hut  also  for  the  cost  of  the 
repairs  that  would  nave  had  to  be  done  before  the 
ship  could  have  been  s^d  to  have  been  properly 
and  thoroughly  repaired.  As  to  the  cost  of  the 
repairs  actually  done,  the  tmdorwriters  raise  no 
question.  To  that  extent,  it  is  conceded  that  pay- 
ment must  bo  made.  But  the  underwriters  dis- 
pute their  liability  under  the  first  policy  to  make 
good  the  cost  of  repairs  thatTvere  never  done,  and 
that  raises  the  question  whether  in  any  case  of 
particular  loss  a  sbipowner  can  recover  against  the 
nnderwriters  before  expenses  have  been  incurred 
in  respect  of  the  damage  susttuned ;  in  other 
words,  whether  the  owner  is  bound  to  repair  the 
ship  before  he  can  bring  an  action.  It  ia  fhrther 
said  that,  even  if  the  owner  had  completed  the 
repoirs,  they  wonld  have  done  no  good,  be- 
cause the  ship  was  subsequently  burnt.  That, 
however,  is  reaching  a  long  way,  and  specu- 
lating on  results  which  it  is  assumed  would 
have  ensned,  but  which  it  is  impossible  to 
affirm  would  have  taken  place.  The  fact  that 
the  ship  was  kept  a  long  time  at  Calcutta 
by  reason  oi  the  damage  she  had  sustained,  may 
or  may  not  have  led  to  the  fire  taking  place.  We 
cannot  affirm  that  it  did  or  that  it  ma  not.  We 
are  asked  to  have  resort  to  the  drcumstonce  of  the 
fire — which  is  apparently  totally  unconnected  with 
the  accident  that  happened  to  the  ship  while  fE<:ii)% 
np  the  rivar— to  relieve  ti\e  naAarwrifcia  tecsHv 
liability  undor  tihe  feat  poYios.   "iS  ■«&  \skSk.  «2&- 
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closer  into  the  circnmstances  connected  with  this 
p»rt  of  the  qnestion,  we  find  that  the  ship  at  the 
time  that  the  first  policy  expired  was  reauced  in 
Talne.     A  ship  which,  for  the  sake  of  argument,  I 
will  say  was  worth  SOOOL  was  reduced  in  value  to 
40001.,  and  a  policy  of  insurance  is  a  contract  of 
indenmity.    That  being  so,  if  the  shipowner  is 
worse  off  by  lOOOL,  he  is  entitled  to  be  indenmified 
to  that  extent,  and  if  he  were  dealing  with  an  under- 
writer who  was  disposed  to  settle  at  once,  the  loss,  if 
at  once  settled,  would  be  settled  at  lOOOL  Supposing 
that  in  this  case  the  last  of  the  thirty  days  had 
been  the  31st  December,  and  the  owner  haa  made 
his  claim  on  the  1st  Jan.  for  the  whole  cost  of  the 
repairs  rendered  necessary  by  the  accident,  and 
that  claim  had  been  settled  on  the  2nd  Jan.,  and 
the  fire  had  taken  place  on  the  4th  ;  could  the  un- 
derwriter under  sucn  circumstances  have  brought  an 
action  to  recover  the  value  of  his  cheoue,  or  stop 
payment  of  it  if  not  presented,  and  plead  failure 
of  consideration  if  sued  upon  it?    It  would  be 
strange  if  he  could ;  and  if   he   could  not,  the 
damages  must  be  regarded  as  a  liquidated  sum, 
and  as  settled  at  the  time  the  risk  expires.     I 
might   take    another    case.     Supposing  that  the 
ship  insured  is,  through  injuries  sustained,  worth 
only  4000L  instead  of  5000L ;  the  risk  expires  on 
Dec.  31st,  and  on  Jan.  2nd  the  ship  is  sold  by  the 
underwriter  at  her  reduced  value,  4<X)0L,and  on  the 
3rd    Jan.  is  destroyed  by  fire,  could  the  under- 
writers say  that  the  sale  was  not  one  of  the  perils 
insured  against,  and  that  he  would  not  pay,  be- 
cause the  owner  was  only  able  to  claim  by  reason 
of  something  happening  after  the  policy  had  ex- 
pired P  Could  the  underwriter,  under  such  circum- 
stances, say  that  the  particulai*  loss  was  merged  in 
the  total  loss  which,  on  the  supposition,  does  not 
happen  till  after  the  policy  has  expired?     It  is  said 
that  the  underwriter  would  have  such  a  defence, 
because  a  particular  loss  is  not  paid  for  if  the  ship 
is  afterwards  and  during  the  risk  totally  lost.  That 
is  for  one  of  two  reasons.     Either  the  underwriter 
agrees  to  pay  as  for  a  total  loss,  and  does  pay 
(except  losses  which  come  under  the  head  of  sumg 
and  labouring^,  and  in  so  paying  discharges  the 
whole  loss.    Ji  he  paid  in  respect  of  the  particular 
as  well  as  of  the  total  loss,  ne  would  be  paying 
i3iore  than  the  value  of  the  ship.    Another  case 
which  might  arise  \b  this.   A  ship,  having  suffered 
a  particular  damage  by  a  peril  insured  against,  is 
afterwards  lost  or  destroyed  by  a  peril  not  insured 
against,  but  as  to  which  the  owner  is  his  own 
insurer.  That  was  the  case  in  lAvie  v.  Ja/Mon,  The 
result  of  such  a  state  of  things  is  that,  as  the  assured 
has  put  himself  in  the  same  position  as  the  under- 
writer would  have  been  if  he  had  taken  that  risk, 
the  particular  loss  has  to  be  borne  by  him,  just  as 
it  would  have  had  to  be  borne  by  the  underwriter 
if  he  had  taken  the  risk  through  which  the  vessel 
was  lost.    Authority  and  reasoning  go  together  on 
this  point.    Are  we  then  to  extend  what  is  called 
the  doctrine  of  merger  to  a  case  where  the  total 
loss  occurs  after  the  expiration  of  the  policy  P    On 
this  point  there  is  no  authority ;  but  I  think  the 
case  put  by  my  brother  M.  Smith  very  apposite  in 
point  of  principle.    A  tenant,  under  covenant  to 
repair,  at  the  end  of  his  term  leaves  the  house  very 
much  out  of  repair.    The  landlord,  wanting  to 
build  another  sort  of  house  upon  the  ground,  puUs 
the  house  down,  but  sues  the  tenant  for  a  breach 
of  the  covenant  to  repair.     The  answer  of  the 
tenant  ib,  I  am  not  bound  to  pay,  becan&e  yoti 
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never  wanted  the  repairs  done.  He  thus  e 
in  ansv/er  to  the  claim  in  respect  of  a  breach  ( 
nant,  matter  which  has  subs^aentlyoccarra 
is  clearly  no  answer  to  the  action.  In  the  nn 
the  liability  of  the  underwriter  must  be 
mined  at  the  expiration  of  the  risk,  and  the 
writers  of  the  first  policy  in  this  case  mast 
they  would  have  had  to  pay  if  they  had  settied 
as  the  risk  expired.  Tney  must  pay  an  i 
eoual  to  the  depreciation  of  the  vessel  at  \ 
of  the  first  voyage.  I  will  not  go  into  aritb 
details  ;  the  assessor  must  go  into  that  fori 
The  only  question  before  us  is,  on  what  p 
the  assessor  is  to  proceed?  The  plaintiff  is 
titled  to  get  anytning  which  he  had  not  i 
lost  at  the  time  of  the  expiration  of  the  first 
but  the  arbitrator  must  inquire  what  iht 
would  have  been  worth  but  for  the  dami 
what  it  actually  was  worth  in  its  damaeei 
and  give  the  owner  the  difference.  Tl 
trator  will,  iu  so  doing,  take  into  aooa 
expenses  necessary  to  put  the  ship  into  a 
state  of  ropair,  in  order  to  arrive  at  a  ooi 
as  to  what  was  the  diminution  in  the  valw 
ship  at  the  time  the  risk  expired.  In  the 
a  wooden  ship  it  would  be  customary  to  dii 
owner  to  the  extent  of  one-eighth  of  the  rej 
respect  of  the  advantage  of  having  part  of  i 
new  instead  of  old.  It  is  said  that  the  sail 
lation  is  not  applicable  here,  as  the  ship 
iron  one.  Whether  this  principle  wont 
here  or  not  has  not  been  argued,  so  I  wi 
no  longer  upon  it.  Whatever  may  be  tfa 
result,  the  arbitrator  will  give  onlysudi 
as  will  represent  the  diminution  in  th 
of  the  ship  at  the  time  the  risk  expire 
second  question  arises  under  the  second 
It  is  a  question  of  great  importance,  and  b 
discussed  over  and  over  again.  The  pra 
insuring  ships  at  an  agreed  value  is  comnu 
cognised  among  both  underwriters  and  ship 
and,  though  it  may  be  abused  in  some  case 
honest  persons,  lias  this  ^reat  advantac 
when  honestly  carried  out,  it  ensures  a  foU 
nity  to  the  assured,  and  gives  large  prem 
the  underwriters;  and,  moreover,  these v 
policies  save  both  parties,  in  case  of  loi 
costly  inquiries.  Of  course,  if  a  ship  is 
for  a  sum  so  veiy  disproportionate  to  its  re 
that  fraud  may  be  presumed,  that  is 
matter,  and  if  tne  sum  for  which  the  A 
sured  be  so  large  that  a  jury  would  say  1 
policy  was  in  reahty  a  wager  as  to  the  sa&i 
ship,  the  underwriters  would  be  protected 
policy  would  be  void.  There  are  other 
why  the  practice  of  valuation  is  usefuL  '. 
be  admitted  that  such  policies  are  to  somt 
objectionable,  as  giving  facilities  to  infinc 
the  law  against  wagenng  policies,  as  it  is 
difficult  to  prevent  a  man  from  insuring  to 
extent  than  his  ship  would  be  worth  in  the 
Still,  on  the  other  nand,  owners  often  insii 
the  ship  is  far  away  and  her  precise  value 
be  ascertained,  ana  it  is  important  to  enabli 
to  insure  their  ships  for  a  mir  and  reasonal 
though  perhaps  at  the  time  they  may  I 
damaged  state,  or  even  lost.  But  if  yoa  ii 
this  principle  of  valuation  into  policies,  thi 
whicn  the  ship  is  valued  must,  if  she  ba  < 
paid,  thoup;h  it  may  turn  out  *^hi^.  the  slop ' 
worth  halfthe  sum  at  which  she  was  tata 
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nother  set  of  cases  may  ari^e  in  which 
rinciple  applies.  Supposing  that  a 
Lakes  a  speculation,  and  fits  out  a 
ry  troops,  or  for  some  other  out-of- 
pose,  wnich  would  require  great  ex- 

the  way  of  fitting  out  nis  ship. 
1  were  to  send  his  snip  so  fitted  up 
cet,  it  might  be  that  the  alterations 
^ould  make  her  less  valuable ;  still  he 
btedly  be  able  to  include  the  value  of 
08  in  his  valuation,  and  recover  the 
ihip  with  reference  to  its  cost,  and  not 
e  to  what  the  ship  would  fetch  in  the 
he  might  do  so,  sklthough  the  special 
rhich  he  had  fitted  out  the  ship  had 
e  are  other  cases  which  occur  very 
A  shipowner  sends  a  ship  on  a  voyage 
mcoessful;  he  then  sends  her  on  a 
Q  insuring  her  for  this  second  voyage, 
an  element  in  the  valuation  the  loss 
ined  on  the  first  vovagc,  though  of 
ould  never  add  anything  to  the  real 
e  of  the  ship.  This  practice  is 
lass  among  underwriters,  though  I 

understood  now  as  expressing  any 
ion  on  it.  It  is  at  any  rate  convenient 
Told  be  a  fixed  sum,  and  especially  in 
BBselB  iiu.ai«d  when  far  &^  home. 
B  fixed  sum  should  be  paid  if  the 
3Bt.  This  rule  has  been  ^plied  in 
the  most  recent  being  Barker  v. 
ire  the  ship  was  valued  at  80002., 
>licy  was  a  time  policy.  The 
been  lost,  the  whole  sum  of 
tnanded  of  the  underwriters.  At  the 
was  lost  she  had  been  so  damaged  in  a 
cxsurred  prior  to  the  attaching  of  the 
nation,  that  a  large  sum  would  have 
been  expended  on  her  before  she 
been  pronounced  seaworthy.  The 
claimed  to  be  allowed  to  deduct  this 
e  BOOOl.  for  which  the  ship  had  been 
court,  however,  refused  to  allow  this. 
s  she  stood  at  the  time,  had  been 
)L,  and  that  was  the  sum  agreed  to  be 
'  she  was  destroyed  or  not.  Kher 
m  increased,  the  underwriters  would 
ay  no  more  than  8000L,  and  when  it 
I,  they  could  not  claim  to  pay  less : 
mted  the  conventional  rather  than 
We  had  occasion  the  other  day  to 
[uestion  and  show  that,  as  the  result 
ns  both  in  this  country  and  in  the 
8,  the  value  fixed  in  the  policy  is 
lum  to  be  paid  in  case  of  loss,  but  not 
whether  there  has  been  a  construc- 
.  An  article  was  adopted  in  1861  or 
le  Oerman  code,  ailer  great  con- 
y  which  it  was  determined  that 
value  of  a  ship  should  not  be  taken 

in    deciding    whether    there    had 
tmctive    total    loss.      That    is  the 

law  both  here  and  abroad;  and 
destructive  of  the  advantages  de- 
hied  policies  if,  in  such  a  case  as  this, 
Ja/Mon,  the  underwriters  could  gq 
»  of  the  vessel  at  the  time  of  me 
he  pofioy,  or  claim  a  deduction  in 
iriM  Biu£aiiied  by  the  ship  before  the 

If  T«  Mamifv,  BC.  B,mf  IH.L.  Ow.  / 


policy  attached.  The  case  of  Barker  v.  Janson 
would  be  exactly  applicable  here,  but  for  the  dis- 
tinction pointed  out  by  Sir  J.  Karslake,  that  there 
the  policy  was  a  time  policy.  In  the  case  of 
such  a  policv  it  was  not  necessary  that  the 
ship  should  be  in  a  seaworthy  state  at  the 
time  the  policy  was  to  attach,  whereas,  in  this 
case,  the  insurance  being  for  the  voyage,  the  ship 
could  not  leave  port  without  having  oeen  mad!e 
seaworthy ;  and  in  this  case  it  was  expressly  stipu- 
lated that  the  vessel  should  not  leave  the  Hoognly 
till  the  repairs  were  properly  done,  the  cost  of 
which  repairs  the  underwriters  now  claim — in 
other  words,  the  underwriters  claim  to  pay  less  for 
a  loss  in  port  than  they  would  have  had  to  pay  for 
a  loss  at  sedk  If  the  ship  had  been  lost  at  sea,  she 
being  then  in  the  same  condition  as  she  was  in 
port  (assuming  the  policy  to  have  attached),  would 
the  underwriters  have  been  entitled  to  claim  a  de- 
duction in  respect  of  a  particular  loss  sustained 
before  the  policy  attached  P  There  is  no  authority 
in  support  of  such  a  claim,  and,  on  the  pounds  I 
have  alreadv  stated,  the  sum  fixed  in  the  policy 
must  (in  tne  absence  of  fraud  or  wagering) 
be  taken  as  the  simi  which  the  underwriters 
have  to  pay.  Sir  John  Karslake  has  next 
contended  that  the  underwriters  of  the  second 
policy  have  a  right  to  the  amount  of  money 
that  was  to  have,  but  had  not,  been  spent 
on  repairs,  as  salvage.  But  then,  to  make  out  this 
claim,  they  must  have  recourse  to  the  first  policy. 
If  there  liad  been  no  such  first  policy,  the  owner 
would  have  had  no  such  sum  to  pay ;  and  it  is  im- 
material, so  far  as  the  underwriters  of  the  second 
policy  are  concerned,  that  the  owner  had  happened 
to  effect  this  first  policy.  If  the  sum  named  in 
the  second  policy  be  taken  as  the  sum  to  be  paid, 
we  cannot  consistently  allow  any  deduction  to  be 
made  from  it.  The  result  is  that  the  arbitrator 
must  assess  the  damages  on  the  principles  con- 
tended for  by  the  plaintiff. 

M.  Smith.  J. — I  am  of  the  same  opinion.  The 
questions  raised  have  been  in  the  main  already 
decided  in  the  cases  referred  to.  It  appears  that 
there  were  two  separate  policies,  by  one  of  which 
the  ship  was  insured  on  tne  outward  voyage  from 
London  to  Calcutta,  and  thirty  days  after,  and  by 
the  other  while  at  Calcutta  and  on  the  homeward 
voyage  from  Calcutta  to  London.  She  suffered 
damage  while  insured  by  the  first  policy,  and  this 
damage  had  been  only  partially  repaired  when  the 
first  policy  expired ;  and  after  tne  expiration  of  that 
policy,  and  the  attachment  of  the  second  one,  and 
while  the  repairs  were  still  in  a  very  incomplete 
state,  the  ship  was  totally  destroyed  by  fire.  The 
defendant,  who  Imppens  to  have  underwritten  both 
policies,  now  has  tnis  action  brought  against  him 
to  compel  payment  of  his  proportion  under  the 
first  policy  of  the  amount  that  it  would  have  cost 
to  have  thoroughly  repaired  the  injuries  sustained 
by  the  ship  while  sailing  under  the  first  policy, 
and  also  under  the  second  policy,  of  his  proportion 
of  the  80002.  for  which  the  ship  was  insured.  He 
has  paid  money  into  court  on  tne  supposition  that 
he  is  liable  to  pay  under  the  first  pobc^r  his  share 
only  in  the  expenses  actually  incurred  in  repairs, 
or  that,  if  he  nas  to  pay  more  under  the  first 
policy,  he  and  the  other  underwriters  of  the  second 
policy  are  entitled  to  an  abatement  to  the  extent 
to  which  the  money  payable nnder  1^&t«^  v^^  V^ 
the  jrepairs  was  not  actnalWeiz^eiidsd.  ThftQjiafia^«tt> 
now  for  UB  todeddeiB,'wnaAiiB^©\i^^"^YatfsiL^al 
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MseBsing  the  damages  P  The  pliuntiff  ia,  in  Tny 
jndKment,  entitled  under  thn  first  policy  to  recover 
to  the  extent  to  nhich  the  ship  was  deteriomted  in 
value  fay  the  accident,  bo  ttmt  the  meaauro  of 
damages  is  the  answer  to  the  queatioc  what  the 
neceHSftry  repairs  would  have  cost.  It  is  material, 
in  dealing  with  this  question,  to  consider  at  what 
time  the  cost  oF  the  loss  sustained  by  an  insured 
ship  becomes  a  fixed  sum  pa^ble  by  the  insarers. 
It  IS  unnecessary  to  determine  whether  or  not  it 
may  be  so  rMfarded  earlier,  but  at  any  rate  it  may 
be  considereir a  fixed  sum,  subject  to  estimation  at 
the  time  of  the  expiration  of  the  policy.  That  is 
stated  to  be  the  law  by  Maule,  J.  in  Sl-nnart 
v.  8t«eU,  where,  referring  to  the  case  of  Blackfft 
V.  Ths  Royal  Exchange  Aggwaiux  Gomj)nny,  he 
Bays ;  "  That  case  establishes  this  principle,  thnt 
the  proper  time  to  estimate  the  loss,  where  the 
party  is  pnt  to  no  expense,  is  at  the  expiration  of 
the  risk.  At  that  period,  at  any  rate.  Che  ri([}itH 
of  the  parties  may  be  taken  as  fixed.  But  it  is 
contended  by  the  defendants  that  the  particuhir 
damage,  soatuned  while  the  ship  was  under  the 
first  policy,  is  merged  in  the  total  loes  against 
which  the  owner  is   insured  under    the   second 

CLOy;  but,  the  loaa  having  occurred  after  the 
t  poticv  had  expired,  there  was  nothing  in 
which  the  loaa  conld  merge.  If  the  total  loss  had 
happened  during  the  cnrrency  of  the  first  pohcy> 
the  doctrine  of  mer^^  might  have  apt^ed.  The 
principle  of  this  distinction  is  obrious.  The  under- 
writers insure  against  accident  during  the  whole 
voyage,  and  it  may  be  that  the  whole  voyage  must  be 
regarded  before  the  extent  of  the  indemnity  payable 
can  be  estimated.  But  when  the  period  for  which  a 
ship  is  insured  is  at  an  end,  I  am  at  a  loss  to  see 
how  anything  happening  after  the  expiration  of 
tiiat  period  can  affect  the  rights  of  the  parties, 
which  are  fixed  as  soon  us  the  period  has  expired. 
This  view  is  supported  by  the  judgment  uf  Lord 
Campbell,  C.J.,  in  Knight  v.  FaUh  {15  Q.  B.  64^), 
where  he  says  (p.  668)  :  "  But  here  the  inanrers 
have  not  paid,  and  they  deny  their  liability  to  pay, 
a  total  loss ;  and  they  are  not  at  libertv  to  allege 
that  the  partial  loss  is  merged  in  a  totfJ  loss,  from 
which  thej  are  exempt."  Moreover,  in  this  case, 
the  tmdenvriters  of  the  second  policy  have  nothing 
to  do  with  the  partial  loss  that  occnrred  during 
the  period  covered  by  the  first  policy.  Their 
liability  is  just  the  same  as  if  tJie  owner  had  not 
effected  that  first  policy.  It  is  unnecessary  to  t,o 
further  into  the  question  of  the  defendants'  Fiability 
nnderthe  first  policy.  Iwillonly  say  that  I  fully  con- 
cur with  the  judgment  of  my  brother  Willes,  which 
is  amply  supported  both  by  reasoning  and  autho- 
rity. Then  it  is  contended  by  Sir  Jonn  Karslake 
that,  assuming  the  defendants  to  be  liable  to  pay 
a  particular  average  under  the  first  policy  to  the 
whole  extent  to  which  the  ship  was  deteriorated  in 
value,  still  they  are  entitled  to  a  reduction  in  the 
amount  payable  by  them  under  the  second  policy, 
to  the  extent  to  which  the  money  payable  under 
the  first  policy  was  not  actually  expended  in  re- 
piurs.  That  seems  to  me  an  attempt  to  open  the 
qnention  of  value  in  the  case  of  a  valued  policy. 
Supposing  there  had  been  no  firat,  but  only  this 
second,  policy.  In  such  a  case  the  valuation, 
having  bt-en  made  brmdjide,  would  have  to  be  ac- 
ce])ted.  When  a  ship  is  insured  by  a  valued  policy 
to  commence  on  a  future  day,  the  value  must 
alwajB  be  liable  to  be  reduced  by  aoddemts  ■,  in. 
tbig    instance    the    ship    was   damaged  by    b« 


[leril.     It  would  be  contrary  to  prinriple 

-.1  circumstance  were  to  bo  taken  ii 
s  [deration  and  urged  as  a  reason  for 
r!ie  question  of  value,  when  the  oontntt  1 
}ieen  made.  It  ia  unneceaaary  that  I  alt 
imything  more  on  that  part  of  the  qaetb 
vaa  fully  discussed  in  the  recent  case  of  J 
■  I'lnenn.  No  doubt,  if  the  repairs  hadbi 
rileted  before  the  policy  attached,  the  tb 
liBve  been  of  greater  vaJue  than  she  actn 
1lnt  that  has  nothing  to  do  with  the  nndi 
of  the  second  policy.  No  doubt  a  policy  ■ 
iince  is  a  contract  of  indemnity  ;  but  in  tb 
a  valued  policy,  the  value  of  the  ship  ii  ti 
liquidated  sum,  which  is  by  the  agteemi 
t.ikcn  as  the  real  value.  I  think,  therefore 
defendant  has  paid  money  into  court  npos 
principle,  and  that  the  case  must  go  bn 
arbitrator  for  him  to  assess  the  d^uge 
jirinciples  we  have  Imd  down. 

Jiuiy  ntf  at  fori 
Attorneys  for  plaintiff,  Thmtuw  and  Si 
Attorneys    for    defendant.    W>iUo»,  B 
W.iUim. 


LIVERPOOL  SUMMER  ASSE) 
Mtmday,  Aug.  14,  1871. 
iBefore  the   Lord    Chief    Baiion  (Eed; 

Special  Jury.) 
MoRitisoN  V.  The  nHivEftSAi  Maelvs  I) 

Company. 

Marine  in«Mrnnw — Signing  "  allpii'—Uiii 

undem>rili>ra — Siampf  on  "  itifi' 

Weld,  tlftl  a  alip  signed  by  nniiertitriUn  i 

niissibU;   tm   evidence   of  a  contrafi  of ' 

UJitwi'  nfanvped. 

Seld,  /iirlher,  tliat    a   aiaiom  whfreby  a 

lerilrr  u  held  hoimd  to  Uatie  a  •poMr^fi 

(inei-  with  the  (wi/ui  of  the  "  slip,"  nohMf 

fhitt  it  vtria   dUeovered   aflKT  Ihf  «tj»iB 

"  slip  "  thni  Ihf  g'ibje/1  matter  oj  Ike  iim" 

lotrf,  1'  bad.  (<l) 

Tins  was  a  clikim  for  500J.,  the  amonnt  d 

i)t  insurance  effected   by   the   phuntiff  ' 

defendants   upon   a  chartered   freight  * 

|)laintifrH  vessel,  the  Camlrria,  was  to  tt 

line  of  the   South  American  ports  and 

Liverpool.     The  claim  was  resisted  bjti 

ilants  upon  the  ground  that,  as  they  all 

policy  had  been  effected  by  means  of  fi 

plaintiff   having  concealed  a  mBt«Hal  6 

.*hould  have  been  made  known  to  the  nnili 

Holker,  Q.C.,  and  Hmrhell  were  for  the 

Qiuiin.  Q.C.,  ButI,  Q.C„  and  MeUor  for  tl 

(a)  Thia  decision  it  in  entite  uwMdana* 
rioDH  dictam  of  Lord  Keoyou  in  %  on  of 
Itacarthg,  eittinga  after  Hilary  Tarra  1800,1 
note  in  fiirk  on  MjrinB  Insonuioe,  voL  1,  p.* 
tnd  in  Amould  on  Horins  Tnmranea,  toL 
3rd  edit.  B;  nect.  7  of  tbs  Stamp  Aat  [XVi* 
tgreement  tor  sea  icannuioe  i>  valid  nnlattj 
axprsKsed  in  a  polic;  ;  and  by  Mot.  9  so  pv 
^ven  in  Bvidenoe  nnlera  stamped,  ind  M 
tection  njH  that  the  CammiauoRSn  rf  Um 
«knnot  itamp  polioiaa  whsn  oooa  sigmJi  B^ 
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tnce  material  as  regards  the  slip  was 

ett,  assistant  underwriter  to  the  com- 
[r.  Previte,  the  plaintiff's  broker,  called 
on  the  12th  Oct.  He  brought  a  "  slip," 
had  seen  Mr.  Fisk,  and  that  gentleman 
3ight  guineas  per  cent,  for  insurance  of 
ol  the  Cambria.  Witness  thereupon 
;  risk  for  bOOl.  at  the  rate  named,  and 
*slip."  About  a  Quarter  of  an  hour 
le  went  up  to  Lloyd's,  and  saw  in  the 
he  following  entry :  "  The  Cambria 
16  Callao),  from  New  Orleans,  aground 
h  Breaker."  He  went  to  Mr.  Previte 
id  said  to  him,  "This  is  very  extra- 
ihis  looks  like  the  CamMa,  which  I 
mtten  for  you,"  or  words  to  that  effect, 
replied  tliat  he  had  seen  the  report 
that  he  had  investigated  the  matter, 
bat  it  was  the  Camneo,  After  that  the 
nade  out  in  the  usual  way.  He  con- 
I  the  contract  was  concluded  when  the 
signed. 

>2er,  the  secretary  of  the  company,  was 
asked  by  Qxtain  whether,  if  after  the 
he  **  slips  "  it  came  to  the  knowledge  of 
rriters  that  an  important  fact  ^ich 
lave  been  communicated  before  the 
he  "  slips  "  had  been  vrithheld,  and  they 
lereupon  to  dispute  their  liability,  it 
ge,  nevertheless,  to  execute  the  pohcy. 
%.  said  he  was  clearly  of  opinion  that 
e  any  such  usage,  it  was  void  in  law ; 
ras  something  almost  like  fatuity  that 
intended  to  (uspute  their  liability  upon 
ntered  into  should,  nevertheless,  dehbe- 
ite  an  instrument  repeating  and  putting 
the  contract  in  question.  It  appeared 
e  something  so  irrational, 
aid  it  was  not  sO  irrational,  as  the 
re  not  binding  at  all,  and  could  not  be 
.  either  side. 

y.B. — What  is  there  to  prevent  them 
ngP 

Because  they  are  not  stamped  at  the 
kre  initialled. 

I.B. — I  am  of  opinion  if  there  be  such  a 
a  usage  intended  to  defraud  the  revenue 

Oh  no,  my  lord ;  on  the  contrary. 

!.B.  said  if  people  entered  into  contracts 

of  these  "slips,"  which  could  not  be 

ecause    they  were   not    stamped,  the 

8  simple — ^they  must  take  care  to  have 

ped. 

id  a  stamped  "  shp  "  would  not  do. 

J.B. — If  a  stamped  "  slip  "  will  not  do,  a 

slip  "  constitutes  no  insurance. 

to  questions  by  Mr.  Holker  and  by  the 

[ge,  the  witness  further  stated  that  if  a 

i  Deing  insured,  and  between  the  signing 

ps  "  and  the  issue  of  the  policy  he  found 

le  had  been  lost  a  month  previously,  ho 

I  issue  a  policy.    He  was  quite  satisfied 


ning  up  to  the  jury,  Kellt,  C.B.,  said : 
?ence  to  the  practice  of  signine  "  slips" 
y  to  the  issue  of  a  pohcy,  the  Chief 
l  it  was  his  opinion  that  the  *'  slips"  con- 
contract  between  the  parties  that  the 
3r  would  execute  and  deliver,  and  that 
mur  would  accept  a  pohcy  of  iBBnraaoe 


upon  the  terms  contained  in  the  "  slips."  But  as 
these  "  slips "  were  not  stamped,  they  were 
not,  under  the  Stamp  Act,  admissible  in  evi- 
dence in  an  action.  His  lordship  drew  atten- 
tion to  the  fact  that  the  policy  was  not  exe- 
cuted until  Oct.  I4<,  so  that  though  there  might 
have  been  concealment  of  material  facts  on  the 
12th,  when  the  "  slips"  were  signed,  it  could  not  be 
said  that  there  was  a  concealment  of  facts  known 
to  the  plaintiff  and  unknown  to  the  defendants  at 
the  time  the  policy  was  executed,  because  at  this 
time  their  assistant  underwriter  had  possessed 
himself  of  information  which  was  to  be  found  in 
Lloyd's  books,  and  which  was  substantially  the 
same  as  that  possessed  by  the  plaintiff.  As  to  the 
point  of  honour  which  induced  underwriters  to 
deliver  a  policy  after  the  signature  of  the  "  slips," 
notwithstanding  that  material  information  nad 
been  withheld,  the  Chief  Baron  said  it  was 
mere  folly  and  nonsense  to  say  that  any 
men  were  bound  to  put  their  hand  and  sesd 
to  a  contract  when  both  parties  understood  that 
they  meant  something  totally  different  from 
what  was  stated  in  the  contract.      K  he  might 

E'lve  a  word  of  advice  to  the  underwriters  of 
iverpool,  he  would  recommend  them,  in  cases 
where  they  found  there  had  been  an  undue  con- 
cealment which  would  vitiate  the  policy,  to  append 
a  proviso  to  the  policy. 

The  jury  were  unable  to  agree,  and  were  dis- 
charged.      

COUBT    OF    ADXIAALTT 
(IBEIkAND). 

Beported  by  Aschibald  J.  Nioolls,  Esq., 
Barriater-at^Law. 


April  15, 17. 18, 19,  and  27, 1871. ' 

The  STAFTOBDSHiaE. 

BoUom/nj  bond — C<y}fnAfn,vmicaiion  with  ownar — BUI 
of  exchange — Collateral  security — Procedure  in 
colonial  cov/rt, 

A  British  ship,  wider  a  charter  from  London  to 
CaUaOt  put  into  Melbowme  for  repairs.  The 
master,  who  was  also  part  owner,  f&aring  that  the 
shipwrights  would,  wruess  their  damts  were  padd, 
detain  the  vessel,  amd  thai  she  miaht  thiM  be 
undble  to  fulfil  her  charter,  raised  the  necessary 
fimdsfrom  the  ship's  a^ssets  at  Meiboume  upon  a 
botf-omry  bond  of  me  ship  and  freight. 

Held,  that  the  bond  was  not  in/vaUdated  by  the  absence 
of  previous  communication  between  ihemasUirand 
the  co-ovmer ;  OAnd  thai  the  case  was  distinguishahle 
from  The  Panama(L. Bep,  3P.  0. 199 ;  22  L.  T. 
Bep.  N.  fif.  73),  amd  from  aU  those  in  whkh  th^ 
general  duty  of  previous  conmntmicalion  is  lai 
down,  ,  ^ 

Held  alsfo,  that,  although  a  bottomry  tramswction  car^ 
not  be  based  vpon  personal  security,  biUs  of  «b- 
cha/nge  vM/y  be  gioen  in  addition  to  the  bond. 

Held  also,  thai  the  mortgagee  of  a  ship  cam/not,for 
the  purposes  of  such  previous  conmvunicaiion  as  is 
necessary  between  the  party  hypothecaimg  the  «Wp 
oMd  the  owner,  be  deemed  an  owner;  ihouqh  ^ 
ma/y  be  otherwise  if  the  mortgagee  be  also  the  ship's 
aaent  and  agemifor  ths  owner. 

Hdd  also,  thai  it  m^  be  presumed  thai  the  pro* 
cedure  in  the  Vice-Admiralty  Court  of  Victoria  is 
so  far  analogous  to  thai  in  tlie  mcMiritvmA  csxyuxU  o{ 
Qreai  BrUam  and  IreUxAid,  ihoi  a  ttlw^fuyr^Va  oj 
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Melboume  would  be  entitled  to  arrest  a  British 

ship  and  detain  her  untU  his  legal  demands  upon 

her  were  satisfied. 
This  was  a  cause  of  bottomir,  and  the  petition, 
which  was  instituted  on  behalf  of  the  Bank  of  New 
South  Wales,  of  Old  Broad-street,  in  the  city  of 
London,  stated,  that  the  Staffordshire,  while  on  a 
Yoyage  from  London  to  Callao,  put  into  Melboume, 
and,  being  in  want  of  funds  necessary  to  enable  her 
to  proceed  on  her  voyage,  the  master,  having  no 
credit  at  Melboume,  and  being  unable  to  obtain 
the  necessary  money  there,  was  compelled  to  and 
did  take  up  and  borrow  from  Henry  Dickson  and 
Walter  Williams,  of  Melbourne,  on  bottomry  of  the 
said  vessel  and  her  freight,  the  sum  of  3,265L,  for 
the  aforesaid  purposes ;  and  by  a  certain  bond  of 
bottomry,  dated  the  7th  Sept  1869,  the  master  of 
the  said  ship  hypothecated  her  and  her  freight  to 
the  said  Messrs.  Dickson  and  Williams,  their 
executors,  administrators,  and  assigns,  as  a 
security  for  the  said  sum,  which  was  thereby  made 
pavable  to  them  within  seven  days  next  after  the 
safe  arrival  of  the  Staffordshire  at  Callao,  with  a 
condition  that  if  the  said  ship  should  be  lost,  cast 
away,  or  destroyed  before  her  arrival  at  the  said 
port,  then  the  said  sum  should  not  be  recover- 
able. That,  in  consequence  of  the  second  advance 
of  money,  the  Staffordshire  was  enabled  to  proceed 
to  Callao,  where  she  arrived  safely,  having  earned 
a  considerable  freight  in  respect  of  her  said  voyage ; 
that  the  plaintiffs  were  now  the  assignees  and 
lawful  owners  of  the  said  bond ;  and  that  frequent 
applications  had  been  made  to  the  defendants  for 
payment  of  the  amount  due  thereon,  but  that  they 
naa  neglected  and  refused  to  pay  the  same. 

The  answer  put  in  by  the  defendant  W.  H. 
Smith,  of  Hyde-park,  wiU  be  found  set  out,  so  far 
as  is  material,  in  the  judgment  of  the  court. 

Ehrvngton,  Q.C.,  LL.D.,  Boyd,  LL.D.,  and  Cor- 
rigarij  LL.D.  appeared  for  the  plaintiffs. 

Toddf  Q.C.,  Seeds,  LL.D.,  and  Madden  appeared 
for  the  defendant. 

The  evidence  of  Mr.  Currie  and  others,  taken  by 
commission  in  London,  on  the  6th  Dec.  1870  ana 
following  days,  was  read  at  the  hearing. 

The  following  cases  were  cited  : 
The  LiMtie,  L.  Bep.  2  Adm.  &  Boo.  254 ;  19  L.  T.  Bep. 

N.  S.  71 ; 
The  Great  Eastern,  L.  Bep.  2  Adm.  &  Eo.  88 ; 
The  Royal  Arch,  Swab.  259  ; 
The  Jacob,  4  Chr.  Bob.  245 ; 
The  Kamdk,  L.  Bep.  2  Adm.  &  Eo.  289 ;  21 L.  T.  Bep. 

N.  S. 159 }  and 
The  Ariadne,  1  W.  Bob.  411 ;  1  Pritohard'a  Dig.  45. 

Ctir.  adv.  vult. 

April  27.— TowusEND,  J.— The  facts  of  this  case, 
which  has  been  so  fully  and  ably  discussed,  are 
these :  The  suit  has  been  instituted  to  enforce  pay- 
ment of  a  bottomry  bond  for  3265Z.,  which  was 
executed  at  Melboume,  in  Australia,  on  7th  Sept. 
1869,  by  William  Barrett,  since  deceased,  who  was 
then  the  master  of  the  Staffordshire,  of  London, 
and  a  part  owner  of  twenty-two  sixty-fourths  of 
that  vessel,  to  Henry  Dickson  and  Walter  Wil- 
liams, ship  agents,  wno  have  assigned  the  bond  to 
the  plaintiffs,  the  London  branch  of  the  Bank  of 
New  South  Wales.  Neither  the  execution  nor  the 
assignment  of  the  bond  is  disputed,  but  the  de- 
fendant Mr.  W.  H.  Smith,  of  London,  who  is 
owner  of  the  remaining  forty-two  sixty-fourths  of 
the  vessel,  disputes  the  validity  of  tne  bond  on 
several  grounds,  to  which  I  shall  hereafter  refer. 
No  other  pArty  has  appeared  in  the  cause.    The 


bond  binds  the  vessel  and  her  height  to  b 
on  her  then  intended  voyage  from  Melb 
Callao,  and  from  thence  to  any  oth«- 
ports,  and  it  is  made  payable,  with  50  p 
Dottomry  premium,  within  seven  days  i 
arrival  of  the  ship  at  Callao.  The  cm 
the  bond  recites  tnat  the  ship  had  latel} 
from  London  at  Melboume ;  tnat  she  was 
of  funds  to  enable  her  to  proceed  to  G&Ha 
she  was  then  bound  and  about  to  go;  i 
without  such  funds  she  could  not  prooeei 
tains  no  reference  to  bills  of  exchange,  oi 
other  security,  collateral  or  otherwise.  Be 
at  that  time,  the  Stc^ordshire  was  sulji 
mortgage  to  Mr.  Gumm,  of  London,  y 
stated  to  bear  date  22nd  Dec.  1868,  an 
still  subsisting,  but  it  has  not  been  | 
evidence  in  tms  cause,  nor  does  the  exad 
appear  which  it  was  intended  to  secore. 
same  day  as  the  date  of  the  mortgage,  tlic 
of  the  ship  (Barrett  and  Smith)  gave  Mi 
a  letter,  which  is  in  evidence,  assignrnj 
all  the  freights  and  earnings  of  the  ship^ 
insurances  effected  and  to  be  effected  on 
and  freight,  empowering  him  to  effect  sac 
ances  as  he  might  deem  necessary,  appoint 
their  attorney  for  receiving  the  freights  ai 
ancc  moneys,  constituting  him  ^p*8  1 
giving  him  the  sole  management  of  the  vesse 
pointing  him  to  be  her  solea^nt  athomeani 
it  does  not  appear  that  this  letter  was  t 
communicated  to  Messrs.  Dickson  and  H 
but  Mr.  Dickson  states  that  he  undenlf 
Gumm  had  the  principal  management  oft 
The  latter,  by  a  letter  to  Dickson  and  1 
dated  19th  Feb.  1869,  consigned  the  elm 
her  arrival  at  Melboume  to  uieir  firm,  i 
been  previously  acouainted  with  Mr.  Gun 
had  done  business  for  him  as  ship's  agent 
Staffordshire  sailed  from  London  in  Janm 
with  a  cargo  for  Melboume.  She  became) 
the  voyage,  and  when  she  anchored  at  Me 
it  appeared  by  her  log  that  it  had  been  n 
to  keep  her  pumps  going  day  and  night  ' 
Barrett  placed  himself  in  the  hands  of  Dick 
Williams,  as  agents  for  the  ship,  and  in  a£ 
told  them  that  he  expected  to  be  obliged  to 
about  lOOOL  in  repairs,  but  he  did  not  then] 
any  other  disbursements,  nor  ask  for  any  ac 
Tms  is  accounted  for  bv  the  fact  that  a 
2100i.  was  payable  at  Melboume  for  freigW 
sum  Messrs.  Dickson  and  WUliams  were  to 
the  ship  being  consigned  to  their  firm.  ^ 
states  that  he  knew  it  was  their  duty  to  m 
necessary  ship*s  disbursements  out  of  tbet 
but  they  had  no  reason  to  suppose  tbej 
have  occasion  to  advance  anvtning  hero 
amount  of  that  freight ;  and  I  do  not  donn 
was  also  at  that  time  confident  that  the 
would  supply  a  sufficient  fund  for  all  the 
expenditure  at  Melboume.  When  the  9t 
discharged  it  was  found  necessary  to  g^^ 
into  dock  to  be  examined  and  repaired; 
appears  to  have  been  necessary  to  keep  ^ 
waiting  for  a  sHp  until  some  days  aft^.* 
July.  The  repairs  were  completed,  and  w 
got  off  the  slip  before  the  13th  Aug.,  but » 
Wright's  bill  was  not  furnished  until  aW 
24th  of  that  month.  The  only  evidfflice  fl^ 
then  occurred  is  that  of  Mr.  Dickson.  ^ 
was  then  executed.  Two  bills  were  ^^ 
Captain  Barrett  on  Mr.  Gumm,  one  ^ 
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other  for  a  sum  of  191,  The  former  was 
d  hj  Dickson  and  Williams  to  the  Bank  of 
onth  Wales  at  Melbourne,  and  the  bond 
io  made  over  to  the  bank  in  the  usual 
'.  The  Staffardahire  sailed  from  Mel- 
for  Callao  on  the  11th  Sept.,  the 
lein^  sent  in  her,  with  a  letter  written 
.  Dickson,  with  the  permission  of  the 
ostmcting  Gibbs  and  Co.  of  Lima  to  take 
actions  of  the  Bank  of  New  South  Wales 
idon  as  to  enforcing  the  bond.  Dickson 
that  he  informed  the  captain  of  the  fact, 
rt  if  the  bill  was  not  honoured  the  bank 
instruct  Gibbs  and  Co.  to  enforce  the  bond, 
he  says,  were  the  instructions  given  to  the 

On  the  day  that  the  vessel  left  Melbourne 
D  and  Williams  wrote  to  Mr.  Gumm  a  letter, 
iras  the  first  intimation  that  appears  to  have 
tven  to  anyone  in  England  of  any  intention 
othecate  the  ship,  or  of  the  fact  that  the 
Tj  bond  had  been  given.  Mr.  Gumm  died 
month  of  October,  before  the  letter  arrived 
^land.  It  reached  his  office  in  London,  as 
B  from  the  evidence  of  Forde,  who  had 
In  his  employment  for  some  time,  who 
>r  a  lon^  time  the  numagemcnt  of  the 
stion,  and  who  took  part  in  the  subsequent 
ctions  respecting  the  bill  in  London,  irorde 
nt  Mr.  Gumm  was  not  advised  that  funds 
Dseded  for  the  repairs ;  but  a  letter  to  him 
OtfIL  Barrett,  dated  13th  Aug.  1869,  must 
initised  him  that  the  repairs  were  likely  to 
iloQt  3000^ ;  and  a  letter  of  the  same  aate 
Bvrett  to  the  defendant  stated  the  same 
fld  expressed  a  doubt  as  to  how  he  was  to 
B  money.  Neither  letter  alludes  to  bottomry, 
eoessity  for  it.  Dickson  left  Melbourne  on 
Sept.,  and  arrived  in  England  on  30th  Oct. 
ill  drawn  at  Melbourne,  together  with  the 
Its  of  Dickson  and  Williams  with  Mr.  Gumm, 
d  London  on  2nd  Nov.  On  that  day  the  bill 
^sented  at  Mr.  Gummas  office  for  acceptance, 
Bction  of  Mr.  Currie,  the  secretary  of  the 
Q  branch  of  the  Bank  of  New  South  Wales. 

returned  to  the  messenger  who  presented 
» was  merely  told  that  Mr.  Gumm  was  dead. 

>  not  accepted,  nor  was  he  referred  to  Mr. 
's  executor,  or  to  any  other  person ;  nor  was 
Per  made  to  consider  the  matter.  On  the 
ly  the  bill  was  presented  again  by  a  notary, 

>  only  answer  given  was  "  No  advice,"  where- 
t  was  protested  for  non-acceptance.  Mr. 
's  will  was  not  proved  until  the  10th  Dec. 
and  on  the  5th  Nov.  Mr.  Forde  wrote  a 
signed  by  him  on  behalf  of  the  executors 
cnm,  requesting  the  bank  to  present  the 
gain  when  due.  It  was  never  again 
ted,  nor  was  any  direct   application  ever 

to  the  executors  of  Gumm  respecting 
1  the  5th  Nov.  Mr.  Taylor  and  Mr.  Dickson 

interview  with  Mr.  Currie,  at  which  Taylor 
'urrie  there  would  be  no  difficulty  about 
g  an  arrangement  as  to  the  bill,  but  that  it 
not  be  done  that  day ;  to  which  Currie 
I* "  Unless  the  money  is  here  by  four  o'clock 
temoon,  the  bill  will  go  back  to  the  colony." 

also  states  that  he  had  another  interview 
(r.  Carrie  in  presence  of  the  defendant  on  the 
evening,  when  the  defendant  gave  to  Mr. 
»  Ford*B  letter  of  the  5th  Nov.  At  this 
lew  ooe  of  the  directors  was  also  present, 
iked.  "Why  didn't  you  pay  the  money  F"  to 


which  Taylor  replied,  "  You  shall  have  it  when 
due ;  surely  you  do  not  want  it  before."  Nothing 
seems  to  have  been  said  respecting  acceptance,  or 
about  the  executors.  The  next  mail  for  Lima  left 
London  on  the  following  day  (6th  Nov.),  and  by  it 
Mr.  Currie  advised  Gibbs  and  Co.  that  the  bill  had 
been  dishonoured,  and  directed  them  to  put  the 
bond  in  force.  On  the  11th  Nov.,  before  that 
direction  could  have  reached  Lima,  and  again  on 
the  16th  Nov.,  offers  were  made  by  Mr.  Forde  to 
Mr.  Currie  to  take  up  the  biU  by  actually  paying 
the  amount.  These  offers  were  declined,  unless 
the  bank  should  be  indemnified  against  any  conse- 
quences that  might  ensue  from  the  bond  being 
enforced  in  Callao,  where  there  was  likely  to  be  a 
loss  on  the  sale  of  the  vessel.  Mr.  Currie*s 
version  of  this  is  very  different ;  but  his  reoolleo- 
tion  of  the  transactions  is  not  perfect.  Another 
unsuccessful  attempt  at  negotiation  was  made  on 
the  16th  Nov.  The  bond  was  not  paid  or  enforced 
at  Callao,  from  which  port  the  Stc^ardshire  sailed 
on  her  homeward  journey  about  the  25th  Jan.  1870, 
and  on  her  arrival  at  Queenstown,  on  the  13th  July, 
1870,  she  was  arrested  in  this  suit.  The  defendant 
then  appeared,  and  on  the  2lBt  July  gave  bail 
generally  for  the  ship  and  freight.  The  petition 
prays  the  condemnation  of  the  defendant  and  the 
bail  in  the  sum  alleged  to  be  duo,  the  bottomry 
premium,  the  interest,  and  the  costs  of  suit.  The 
answer  opposes  the  bond  on  several  grounds: 
First,  that  the  money  was  not  laid  out  in  expenses 
necessary  to  enable  the  ship  to  proceed  on  her 
voyage ;  secondly,  that  the  bond  was  but  a 
coflateral'security  for  the  amount  of  the  bill,  which 
amount  was,  it  is  alleged,  tendered  to  the  plaintiffs' 
manager  shortly  after  the  bill  arrived  at  maturity, 
and  was  refused  by  him  unless  on  the  terms  of 
getting  the  guarantee,  to  which  the  defendant 
contends  the  plaintiffs  were  not  entitled ;  thirdly, 
that  the  freight  sought  to  be  attached  was  not 
earned  on  the  voyage  from  Melbourne  to  Callao, 
where  the  sea  nsk  ended,  but  since,  and  was 
earned  in  respect  of  a  different  cargo  from  that 
which  was  on  board  when  the  bond  was  given; 
fourthly,  that  neither  Dickson  and  Williams,  nor 
Captain  Barrett,  communicated  with  the  defendant 
as  to  requiring  an  advance  of  money,  nor  as  to  any 
intention  to  get  or  to  give  the  bond ;  fifthly,  that 
the  bottomry  premium  is  excessive.  Two  of  these 
defences,  the  third  and  fifth,  may  be  at  once  dis- 
posed of.  The  bond  might  be  good  as  regards  the 
ship,  and  yet  be  invalid  as  regards  the  freight, 
against  the  mortgagees.  But  The  Jacob  (4  Ch. 
Bob.  245)  shows  tnat  the  mere  including  of  the 
freight  of  a  subsequent  voyage  would  not  of  itself 
invalidate  a  bottomry  bond;  and  in  Parsons  on 
Shipping,  vol.  1,  p.  160  (where  The  Zephyr,  3 
Mason,  441,  is  citea),  it  is  stated  that  a  general 
hypothecation  of  the  freight  of  a  ship  is  construed 
to  include  all  the  freight  of  the  whole  voyage, 
whether  earned  at  the  time  the  bond  is  given  or 
not,  provided  it  has  not  been  paid  to  i>he  master  or 
owner.  I  have  now  to  determine,  in  the  first  place, 
is  the  bond  valid  as  a  bottomry  transaction  P  The 
alleged  excessive  amount  of  the  premium  is  no 
objection  to  the  vaUdity  of  the  bond,  because,  if  it 
be  excessive,  the  court  has  authority  to  moderate 
it :  La  Ysahd  (1  Dod.  277).  There  is  no  evidence 
that  tiie  transaction  was  any  fraud  between  the 
Melbourne  i^ents  and  Ci^tain  Barrett.  It  is  ad- 
mitted, and  mdeed  cannot  be  denied^  thaA  «»  ^^^^ 
agent  may,  when  ac^AXig  in!K»iDL  g^xA  ^^  ha^ 
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integrity,  lend  money  on  bottomry,  provided  that 
the  transaction  be  in  other  respects  legally  valid. 
And  here  we  have  ship  agents  aealing  with  a  part 
owner  of  the  ship,  and  making  every  reasonable 
effort  to  correspond  with  the  gentleman  who  had 
consigned  her  to  them ;  nor  is  there  a  single  mis- 
statement in  any  one  of  their  communications  with 
him  that  had  been  read.  The  first  ground  of  ob- 
jection to  the  bond  cannot,  in  my  opinion,  be 
sustained.  If  the  amount  for  which  the  bond  was 
given  includes  any  expeuses  not  necessary  for 
enabling  the  ship  to  proceed  on  her  voyage,  such 
expenses  may  be  disallowed  in  a  Court  of  Admiralty, 
and  a  decree  might  be  made  for  so  much  as  is  not 
open  to  objection  and  is  sustained  by  sufficient 
proof.  But  I  find  it  is  given  principally  for  the 
shipbuilder's  account  for  repairs  done,  with  the 
concurrence  of  Captain  Barrett,  interested  as  a 
part  owner,  and  unaer  the  inspection  of  the  sur- 
veyors of  the  Chamber  of  Commerce,  to  a  vessel 
which  could  notpossibly  have  gone  to  sea  leaking 
as  described.  Tne  Questions  in  the  case  are  thus 
reduced  to  two — botn  very  important — the  second 
and  the  fourth.  It  is  quite  certain  that  the  fourth 
objection  is  true  in  fact,  whatever  be  its  effect 
In  law.  The  defendant  contends  that  notice  of 
the  intention  to  hypothecate  a  vessel  must  be 
eiven  to  the  owner,  if  possible ;  and  in  support  of 
that  proposition  the  cases  of  The  Olivier  (Lush. 
484)  and  The  Oriental  (7  Moo.  P.  C.  398)  have  been 
cited.  In  the  former  case  Dr.  Lushington  stated 
the  rule  as  laid  down  by  the  Superior  Court  to 
be  that  the  master,  before  giving  a  bond  on  ship 
and  cargo,  should,  if  practicable,  correspond  witn 
the  owners  of  the  cargo,  as  well  as  with  those  of 
the  ship,  and  receive  instructions  from  them  ;  and 
that  the  lender  on  bottomry,  before  he  enters  into 
an  engagement  to  advance,  should  satisfy  himself 
that  such  communications  have  been  made.  Ho 
says :  "  The  whole  question  resolves  itself  into 
this.  Was  it  reasonably  practicable  for  the  master 
to  have  any  such  correspondence  with  the  shippers 
and  consignees  of  the  cargo  P"  The  Onenial 
(7  Moo.  P.  C),  decided  by  the  Court  of  Appeal, 
lays  down  the  rule  that,  to  justify  the  agent  of  the 
smp  in  taking  a  bottomry  bond  on  the  vessel,  an 
express  communication  must  be  made  to  the 
owner,  by  telegram,  if  possible.  In  The  Hamhurp 
(Br.  &  Lush.  253)  a  question  arose  on  the  vali- 
dity of  a  bond  affecting  a  cargo ;  and  Lord  Kings- 
down  laid  down  the  rule  after  the  previous 
cases  had  been  cited.  So  in  Tlie  Karncuc  (a^ip.), 
Lord  Kingsdown  treats  the  fact  of  no  commumca- 
tion  having  been  made  with  the  owner  before  the 
bond  was  taken  as  one  the  effect  of  which  cannot 
be  appreciated  without  taking  it  in  connection 
with  tne  other  facts  of  the  case.  It  is,  therefore, 
my  duty  to  examine  whether  a  necessity  existed 
which  justified  the  loan,  and  whether  it  was  practi- 
cable, compatibly  with  that  necessity,  to  consult 
the  owner  previously.  No  question  arises  here  as 
to  consignees  of  a  cargo  ;  nor  would  it,  I  conceive, 
have  been  the  duty  of  either  the  master  or  the 
lender  to  consult  the  mortgagee  merely  as  such. 
The  mortgagee  cannot  for  that  purpose  oe  deemed 
an  owner ;  though,  considering  him  as  ship's  agent 
and  agent  for  Mr.  Smith,  the  case  might  be  diffe- 
rent. It  is  necessary  to  observe  that  there  is 
evidence  that  the  mail  left  Melbourne  for  England 
on  the  IPth  June,  but  one  fortnight  after  the  ship's 
arrival,  and  before  she  could  be  examined  on  the 
slip.      The  next  mail  left  on  the  17tVi  3n\y,  tVi^ 
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next  on  14th  Aug.,  and  the  next  appears  t 
gone  on  the  13th  Sept.  On  the  19tn  Jnnel 
and  Williams  wrote  to  Mr.  Gumm,  infonni 
that  it  was  expected  that  the  vessel  most  be 
to  be  examined,  and  stating  that  the 
thought  it  better  not  to  remit  any  mo 
account  of  freight  by  that  opportunity.  Thi 
"  We  hope  the  repairs  may  not  amount  to  a 
sum,  but  it  is  hard  to  say  what  may  be  r 
when  the  vessel  is  out  of  water."  That  let 
received  by  Mr.  Gumm,  and  it  can  bii 
doubted  tliat  they  knew  he  was  the  agent 
owners  to  receive  the  freight.  They  woi 
have  written  thus  to  a  mere  mortgagee.  1 
a  fair  letter,  and  was  wiitten  by  an  early  o 
nity.  They  wrote  again  by  the  next  ma 
July),  inclosing  copy  of  their  former  letter, 
that  they  were  since  without  any  of  his ; 
and  informing  him  of  the  delay  aboat  t 
This  letter  also  was  received,  but  appean 
have  elicited  any  reply.  Was  there  fraud 
cealment  here  ?  Tney  write  again  by  the 
13th  Aug.,  and  inform  Gumm  that  the 
would  cost  over  2000Z.,  but  they  could  i 
him  the  exact  amount,  and  they  refer  hii 
captain  for  the  expenditure.  The  also  refi 
"  almost  impossibility  of  Capt.  Barrett 
Callao  in  time  to  conform  to  the  guano  c 
From  the  documents  put  in  evidence  it  sei 
bable  that  the  existence  of  a  charter  to  Ca 
a  fact  well  known  to  Gumm  and  to  the  de 
On  the  evidence  I  cannot  have  a  doubt 
vessel  when  at  Melbourne  was  under  a  ch 
Callao,  which  it  was  deemed  of  great  im] 
both  by  the  master  and  agents  to  fulfil.  N( 
was  entered  into  at  Melbourne,  so  no  confi 
arise  in  respect  of  any  second  document 
nature.  Having  then  evidence  of  a  chai 
time  for  fulfilling  which  was  the  30th  S* 
that  the  ship  was  Dound  to  comply  with  it, 
that  fact  as  one  of  the  elements  to  be  co 
with  reference  to  the  necessity  of  the  case, 
ing  to  the  interpretation  of  that  ten 
by  the  Superior  Court  in  the  Kamcb 
amount  of  the  shipwright's  bill  appears 
taken  both  the  ship  s  agents  and  Capt.  Bi 
surprise ;  but  the  repairs  done  were  extent 
Barrett  has  made  no  objection  to  it  as  nn£ 
doubt  it  would  have  been  the  duty  of  the 
to  telegraph  with  the  owner  if  a  reply  coi 
been  received  in  time  to  prevent  an  oDvioni 
delay.  But  it  appears  that,  even  by  telej 
reply  could  not  nave  been  received  from 
much,  if  at  all,  before  Christmas.  It  has  i 
argued  whether  the  colonial  law  at  Me 
enabled  the  shipwright  to  arrest  the  vea« 
statute  26  Vict.  c.  24,  gave  the  Vice-Ad 
Courts  of  certain  British  possessions  jorii 
over  claims  in  respect  of  the  repairing  c 
of  which  no  owner  is  domiciled  within  the 
sion  when  the  work  is  done,  and  the  sobc 
that  Act  extends  its  provisions  to  tin 
Admiralty  Court  of  Victoria.  I  think  it ' 
presumed  that  the  procedure  in  that  ooni 
far  analagous  to  that  in  the  maritime  oo 
Great  Britain  and  Ireland,  that  the  ship 
had  a  right  to  arrest  the  ship  to  satui^' 
mands.  That  circumstance  alone,  or  e^i 
threat  to  enforce  such  a  right,  would  not,!* 
to  the  principle  laid  down  by  Lord  StoJ 
The  Axujusta  (1  Dod.  283),  and  raoogo 
Th/e  Royal  Arc7i  (Swab.  279),  jurtify  *•  IP 
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f  bond ;  bat,  as  Dr.  Lushington  has 
last-mentioned  case,  as  in  the  The 
.  Bob.  1),  there  ooald  hardly  be  a 
ssity  for  the  execution  of  a  bottomry 
hat  a  vessel  might  otherwise  be 
1  either  remain  under  detention 
and  that  circumstance,  combined 
ought  to  be  taken  into  considera- 
e  Kamak  {»up)^  as  in  the  present 
ley  was  required  to  pay  for  repairs 
een  previously  executed,  and  other 
xpenses  incuired  in  the  port  of  bot- 
Court  of  Admiralty  held  the  bond 
le  decision  vras  upheld  on  appeal, 
not  interfere  with  the  arrangements 
>t.  Barrett ;  but  it  is  clear,  from  the 
Duncan  v.  Benson  (1  Ex.  554), 
ant  advancing  monev  on  bottomry, 

1  to  show  a  reasonable  cause  of  un- 
ssity  for  the  advance,  from  the  want 

otherwise,  is  not  bound  to  inquire 
liency  of  incurring  those  re^irs  with 
le  interests  of  the  owner.  The  judg- 
Lushington  in  The  Vibilla  is  to  the 
Considering  all  these  things,  I  think 
tinguished  from  TJiePanania  (L.  Rep. 

2  L.T.  Rep.  N.  S.  73),  and  indeed  from 
lich  the  general  duty  of  previous  com- 
is  been  asserted.  I  thmk  the  choice 
krrett  was  prudent,  for  his  own 
id  that  of  nis  co-owner,  was  an 
>y,  in  the  sense  in  which  that  term  is 
lere  he  gave  Mr.  Dickson  the  security 
o  avoid  the  alternative  of  losing  the 
-forming  the  charter,  of  leaving  the 
^ed  for  nearly  four  months,  andpos- 

involved  in  expensive  and  ruinous 
wrong  choice  would  have  involved  a 
There  was  a  necessity,  as  laid  down 
le  in  the  Kamak.  Necessity  creates 
►ttomry;  it  supersedes  the  ordinary 
ict,  it  justifies  what  it  requires,  and 
ist  ana  reasonable  in  sucn  cases  is 
apt.  Barrett  was  himself  an  owner 
ed  the  bond.  Mr.  Dickson  says  the 
3t  advanced  by  his  firm  on  personal 
ik  the  facts  confirm  his  stat-emeut. 
e  been  willing  to  risk  something  for 
'  Mr.  Gumm,  but  he  was  under  no 

advance  3000Z.  on  the  personal 
imm,  whom,  it  is  to  be  remembered, 
t  had  no  authority  to  bind.  I 
ist  conclude  that  the  bond  is  not 
L  this  particular  case  by  the  want  of 
respondence    with    the    defendant 

But  there  is  yet  one  other  question 
aed — namely,  whether,  although  the 
>t  be  invalid  ab  initio,  the  bill  for 
►e  deemed  the  primary  security,  and 
s  precluded  by  the  agreement  made 
Dickson  and  Capt.  Barrett  to  hold 
,  from  now  endeavouring  to  put  the 

It  is  admitted  that  there  was  no 
n  cash  of  the  payment  of  the  bill,  but 
ly  is  regarded  on  all  sides  as  equiva- 
•resent  purposes,  to  an  actual  tender. 
it  is  certainly  not  to  be  affected 
:Hions  given  to  the  agents  at  Lima, 
bis  question  must  turn,  not  on  those 
but  on  the  original  arrangement. 
m  ihe  secori^  on  which  the  money 
f  advanced,  I  must  agree  with  the 


proposition  admitted  by  the  plaintifTs  coons^  and 
unouestionable  in  law,  that  the  subsequent  bond 
could  not  convert  the  transaction  into  a  valid 
bottomry  bond.  But  though  it  is  an  indubitable 
rule  that  a  bottomij  transaction  cannot  be  based 
on  personal  security,  bills  of  exchange  may  be 
given  in  addition  to  the  bond,  and  such  is  a  veiy 
ordinary  practice.  [His  Lordship  here  commented 
upon  The  Ariadne^  1  W.  Rob.  421.]  The  defence  is 
that  the  bond  was  given  as  a  collateral  security  for 
the  bill.  But  it  is  admitted  that  both  securitieB 
were  collateral  with  each  other ;  that  is  according 
to  the  plaintiff*s  construction,  the  bondholder  had 
his  option  to  contract  himself  with  the  bill,  or  to 
enforce  the  bond.  That  is  the  usual  course.  In 
TIte  Tartar  ( 1  Hag.  1),  where  a  bottomry  bond  and 
bills  of  exchange  were  given,  and  the  bond  was 
indorsed  "an  instrument  to  be  considered  as  a 
collateral  security  for  bills  of  exchange  drawn  by 
Captain  THarp  (master  of  the  vessel),  which  bills 
being  duly  honoured,  this  bond  is  to  be  cancelled 
and  of  no  effect ;''  and  it  was  contended  that  the 
bond  was  therefore  given  manifestly  as  a  security  for 
the  bills;  Lord  Stowell  held  the  bond  vaUd.  The  con- 
siderations to  bottomry  bonds  and  to  the  duty  of 
the  court  in  enforcing  them  are  well  stated  by  Sir 
C.  Robinson,  in  The  Hunfrliff  (2  Hag.  283).  I 
think  it  of  no  moment  whether  we  call  the  bond 
collateral  with  the  bill,  or  the  bill  with  the  bond, 
but  that  the  real  question  is,  was  the  money  ad- 
vimced  on  the  personal  credit  of  Gumm,  or  was 
the  bond  regarded  by  the  parties  as  the  primary 
security.  I  think  there  is  no  doubt  that  Mr. 
Dickson  states  truly  that  he  did  not  consent  to 
advance  the  money  except  on  the  clear  under- 
standing that  the  bond  should  be  given,  and  that 
the  ship  should  be  his  security,  in  case,  as  he  says, 
the  bill  was  not  arranged  for.  But,  undoubtedly, 
Mr.  Dickson  and  the  bank  in  Melbourne  likewise 
assented  to  the  holding  over  the  bond  until  the  bills 
hadreached  Loudonandadvices  been  received  thence. 
The  bills  were  expected  to  reach  London  about  the 
time  when  the  ship  might  be  expected  to  reach 
Callao;  and  I  do  not  see  anything  suspicious  or 
unfair  in  making  the  bond  payable  at  Callao,  where 
the  risk  was  to  terminate,  or  in  making  the  bills 
payable  in  London  about  the  time  when  the  bond 
should  become  due.  The  holding  over  the  bond 
was  for  the  advantage  of  those  concerned  in  the 
vessel ;  and  if  Mr.  (xumm  had  lived,  and  had  at 
once  accepted  the  bill,  and  paid  it  when  due,  the 
bond  would  have  become  inoperative.  However, 
he  was  dead ;  but  the  person  who  had  the  manage- 
ment of  the  aflair  of  the  Staffordshire  was  still  in 
his  office,  carrying  on  his  business.  Mr.  Currie's 
clerk  presented  the  bill,  not  indeed  to  the  executor, 
whom  he  did  not  know,  but  at  the  office.  He  is 
merely  told  that  Mr.  Gumm  is  dead.  The  follow- 
ing day  the  bill  is  again  presented  by  a  notair. 
The  only  reply  is  "  no  advice."  Mr.  Currie,  rightly 
vigilant,  sends  out  the  protest  by  the  next  mail, 
advising  the  agent  at  Lima  that  the  bill  had  not 
been  arranged  for,  had  been,  in  fact,  protested.  It 
may  have  been  unfortunate  that  the  mail  left  Lon- 
don so  soon ;  it  may  have  been  deemed  hard  by  Mr. 
Forde  that  his  request  on  behalf  of  the  executors 
of  Mr.  Gumm  was  not  complied  with,  or  that  Mr. 
Currie  did  not  delay  his  letter  to  Lima  or  accept 
subsequent  offers  of  ))ayment.  But  it  is  no  purt 
of  my  duty  to  criticise  the  mode  in  which  tnese 
gentlemen  transacted  their  mercantile  business ;  I 
am  merely  to  endeavoxir  U>  a»o«rVaAXk\«^T^gD^^ 
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and  I  think  the    plaintiffs'    a^ent   fulfilled    the 
arrangement    made    between    Mr.    Dickson    and 
Captain  Barrett  by  presenting  the  bill  for  accept- 
ance at  Mr.  Gumm's  office.    The  circumstances  of 
the  case  had  rendered  it  impossible  that  the  bill 
could  be  accepted  by  Mr.  Gunmi,  and  the  gentle- 
man who  appeared  to  be  transacting  his  affairs 
disclaimed  tne  acceptance.  There  was  no  reference 
made  to  the  executor,  no  prospect  held  out  that  the 
money  would  be  paid  before  the  departure  of  the 
next  mail.    The  bill  was  not  **  arranged  for "  in 
any  sense.     This    may    have    been  unfortunate, 
but    I     cannot    charge    Mr.    Currie    with     un- 
justifiable precipitancy    merely    because    he    did 
not    think    proper     to    wait     the     convenience 
of  those  who  represented  Mr.  Gumm,  or  re-present, 
when  due,  the  bill  which  had  not  been  accepted, 
and  of  the  payment  of  which  there  was  no  verj 
strong  hope  up  to  the  hour  when  he   sent  his 
advices  to  Lima.    I  do  not  think  he  was  bound  to 
accept  payment  of  the  bill  on  any  terms  different 
from  those  which  he  deemed  it  his  duty  subse- 
quently to  propose.    Now,  it  has  been  held  that,  if 
a  bill  be  taken  in  payment,  which  turns  out  to  be 
unavailing,  the  person  to  whom  it  is  given  may  at 
one  proceed  upon  his  original  demand :  (Mii^sen  v. 
Price,  4  East,  147;  HlMing  v.  Hardy,  7  Taunt. 
312.)    K  the  drawee  refuse  to  accept,  it  is  not 
incumbent  on  the  holder  to  present  it  a  second 
time  for  acceptance :  (Ukkling  v.  Hardy,  7  Taunt. 
312).     I  cannot  involve  the  original  security  in 
the   collateral   considerations   which    may    arise. 
It  is,  indeed,  generally  true  that  when  the  drawee 
of  a  bill  of  exchange  is  dead,  the  bill,  unless  made 
payable  at  a  particular  place,  must  be  presented  to 
nis  personal  representative,  and  if  there  be  none, 
the  holder  should  demand  acceptance  at  the  house 
or  place  of  business  of  the  deceased.    That  would 
be  necessary  to  enable  the  holder  to  sue.    But  it 
is  the  law  of  this  court  that  the  general  validity  of 
a  bottomry  bond  is  in  no  degree  impaired  by  the 
additional  security  of  a  bill  of  exchange,  and  that 
the  bond  may,  if  necessary,  be  enforced  here  in 
the  same  manner  as  if  no  such  security  had  been 
taken.    I  cannot  come  to  the  conclusion  that  Mr. 
Dickson,  if  still  the  holder  of  the  bond,  would  have 
been  bound,  after  the  transactions  of  the  2nd  and 
3rd  Nov.,  to  hold  his  hand  with  respect  to  it,  and 
to  look  to  the  bill  alone  for  his  security,  when  he 
had  found  that  the  bill  did  not  afford  the  easy 
mode  of  settling  his  account  which  he  and  Capt. 
Barrett  had  anticipated.    This  being  my  opinion, 
I  need  not  decide  the  point  whether  the  bond, 
being  an    assignable   instrument,    is  to   be    re- 
garded, as   concerns  the  plaintiffs,  as  a  biU  of 
exchange    in    the   hands    of    an    indorsee    for 
value.      I    think  it    is   plain  that  the    master's 
draft   was  not   duly   honoured  in   England    at 
such  a  time  or  in  such  a  manner  as  to  render 
the  enforcement  of  the  bond  an  illegal  proceeding, 
or  so  inequitable  that  I  should  refuse  the  aid  of  this 
court  in  enforcing  it.  The  instant  the  plaintiffs  found 
that  the  bill  was  not  to  be  met,  they  were  discharged, 
in  my  opinion,  from  the  stay  they  had  imposed  on 
the  execution  of   the  bond.    The  argument  that 
Mr.  Currie  might  have  given  some  more  time  is 
surely  not  one  that  can  have  much  weight  in  a 
court  of  justice.    The  very  meaning  of  collateral 
securities  appears  to  me  to  be  that  a  creditor  may 
have  recourse  at  his  option  to  either  of  them.    On 
this  ground  I  do  not  deem  that  the  original  secu- 
rity  d  the  bond  has  been  invalidated  by  the  offers 


made  in  London  afler  the  notice  had  been 
Mr.  Currie  to  the  agents  at  Lima,  and 
therefore,  pronounce  for  the  validity  of  t 
The  whole  affair  has  been  an  unfortunate  < 
I  would  gladly  have  availed  myself  of 
reason  to  exonerate  the  vessel  m)m  the 
this  litigation ;  but  I  can  see  no  just  legal 
for  departing  from  the  ordinary  princip 
successful  litigant  is  entitled  to  his  coi 
must  give  the  plaintiffs  the  general  cost 
suit.  But  I  shall  refer  it  to  the  reffistn 
the  account  and  ascertain  the  sum  fairlj 
perly  due  in  respect  of  the  bond,  taking 
sideration  the  several  items  of  the  aco 
maritime  premium,  and  the  interest;  ai 
especially  reserve  the  question  of  the  w 
reference  till  the  return  of  his  report. 
Proctor  for  the  plaintiff,  The  Queen's  P 
Solicitor  for  the  defendant,  Hayes. 
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In  Admiealtt. 
The  Bbig  J.  L.  Bowen  and  uer  C 

Salvage — Mutiny — FamUhivg  nav'u 

A  brig  was  four  days  out  from  port  tc/ter. 
occun'cd  between  the  officers  and  four  c 
in  xokieh  tJie  master  was  killed,  the  se 
disabled,  and  the  first  mate  seriouslv  in 
first  mute  was  able,  however,  to  do  atUv 
ing  tlie.  ship  about,  sailed  her  for  twoao 
sh  ip  came  to  Iter,  in  answer  to  a  signal 
ana  tJie  mate  of  tJie  ship  went  on  boan 
gated  her  sixty  hours  to  a  place  of  si 
brig  and  h/ir  cargo  were  worth  50,000  ( 
libel  wasfUM  by  the  mate  of  the  ship,  o 
all  interested,  to  recover  salvage. 
Held,  thnt  it  was  a  clear  case  for  salvage 
tion,  3000    dols.  salvage   was    award 
(rumei's  of  th^  ship  1600  dols.,  to  Iter  : 
dols.,  to   tlie  libeUant  650  dols.,  and  i 
300  dols.,  according  to  their  wa/jes. 
The  brig   /.  L.  Bowen,    was   bound 
York  to  Gibraltar,  with  a  ship's  con 
master  and  two  mates,  a  coloured  cot 
coloured    men  before    the   mast,    and 
passenger.      The  vessel  and  cargo  i» 
bO,000  dols.    When  four  days  out,  on 
June  1,  1871,  an  affray  occurred  betw< 
the  seamen  and  the  ofBoers,  in  which 
was  killed,  the  second  mate  was  so  inja 
was  incapable  of  doingduty,  and  the 
was  very  much  hurt.     He,  however,  n 
deck  at  his  duty,  and  headed  the  vest 
New  York.    His  orders  were  obeyed 
men  who  were  fit  for  duty,  two  of  th 
were  concerned  in  the  (£sturbanoe  h 
disiibled.    The  passenger  rendered  wha 
he  could,  but  the  first  mate  was  the 
left  for  duty,  and  the  only  man  left  a 
the  second  mate,  who  understood  navi| 
he  remained  on  deck  all  the  time  wit 
from  the  affray    till     Saturday     mor 
Friday  a  signal  of  distress  was  set,  f 
turday  morning  the    ship  Europa,  b 
Bremen  to  New  York  with  a  genen 
130  passengers,  came  in  sight,  notioec 
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1  made  for  her.  The  Earopa  had 
Charlea  H.  Hilmer,  and  he  was  the 
e  Earopa,  eicept  the  master,  who 
the  ship.  The  cook  of  the  brig 
ere  sent  in  a  boat  t«  the  Europa, 
T  was  informed  of  the  condition  of 

sent  his  mate  on  board  the  brig 
erriew  with  the  mate  of  the  brig, 
m  him  what  bad  happened. 

the  brig  reqaestod  aasist&nce,  and 
a   returned    to    the    Europa    and 

by  permission  of  the  master  of  the 
rd  of  the  brig  to  atiEisC  in  her  navi- 
ard  of  her  he  diachargod  the  duties 
M  mate,  the  first  mate  of  the  brig 

The  brig  reached  New  York  late 
ht,  the  BcrriceB  of  Hilmer  covering 
ty  hours.  The  weather  was  fine  all 
h  soon  after  Hilmer  went  for  ser- 
f  the  brig  a  f<«;  came  on,  and  the 
jht  of  each  other.  The  Europa 
ork  twenty-four  hours  sooner  than 

a  libel  a^unat  the  brig  and  her 
'of  himself  and  all  others,  claiming 
naation.  An  answer  was  put  in 
iG  service  wa«  one  of  great  peril  or 
lying  that  the  brig  and  her  cargo 
om  any  considerable  peril,  or  were 
ond  the  power  of  her 


Bcebc,  Donokiie,  and  Cooke, 
i,  ScuWer  and  Carter. 
J. — There  can  be  no  doubt  that  the 
case  was  a  salvage  service,  in  re- 
,he  ownera  of  the  Europa  and  her 
v  are  entitled  to  a  salvage  compen- 
(ji/kmiso,  1  Curtis'B  C.  C.  R.  ^76; 
Sprague.  48;  The  Roe,  Swabey's  R, 
M:t--ht:U,  <d.  3;  Tlie  Golotidrhui, 
dm.  334;  Joneaon  Salvage  14.)  The 
the  case  ia  as  to  the  amount  to  be 
answer  avers  that  the  owners  of 
'go  are  willing  to  make  ample  com- 
he  services  rendered,  but  that  the 

has  been  so  unreasonable  and  in- 
o  liettlement  could  be  made.  What 
is  not  stated  in  the  answer  nor 
evidence.  The  libel  specifies  no 
nands  reasonable  compensation.  In 

Alphmao  (1  Curtis's  C.  0.  R.  376), 
)f  the  Alpkonao  were  disabled,  the 
with  the  yellow  fever,  a  signal  of 
ing,  and  the  mate  of  the  salvuig 
mand  of  the  Alphonso,  and  ran  her 
twenty-three  miles  to  a  port  of 
!  Alpltotno  and  her  car^  were 
ols.  llie  court  allowed  750  dole. 
300  dels,  of  it  to  the  mate.  In  the 
riiia  (2  Sprague,  48),  the  master 
:es  of  the  Czarina  had  been  killed, 
to  navigate  her ;  she  and  her  cargo 
It  50,000  dels.,  and  the  chief  mate 
vessel  was  put  on  board  of  the 
vigated  her  for  twenty  days.     The 

mate,  and  sailors  of  the  salving 

auic,  and  the  court  awarded  to 
i.,  of  which  the  owners  received 
matter,  800  dots.,  the  first  mate, 
lecond  mate,  25  dels,,  and  sixteen 
each.  (See  also  the  cases  of  The 
SiicheU,  and  The  Golimdrina,  above 


cited.)  In  the  present  oase,  I  think  the  sum  of 
3000  dols.  is  a  proper  allowance.  Of  this  I  award 
to  the  owners  of  the  Europa  1600  dols.,  to  her 
master,  450  dols.,  to  the  libetlant  Hilmer,  d50  dols., 
and  to  the  rest  of  her  crew,  300  dols.,  to  be  di- 
vided according  to  their  wages.  I  give  the  libel- 
lant  costs. 


UJHITED   STATES   CIBCUXT  COUST— 
SOnTEEBJT  DISTKICT  OF  ZI^LISOXB. 

CoUatad  li?  F.  O.  CrDinp,  Eiq.,  Burtiter-ftt-lAW. 

June,  1871. 

The  MiBsioHAHY  v.  The  Yikouha. 

Salvage — Lou  of  laloing  veiael — -Dant/eri  of  terviee 

— lAabibiiy  of  iie»«ei  eaved — Negligeaoe. 
Tlie  V.  having  got  aground,  tlie  M.  came  to  her  cu- 
sUtance.  They  toere  laehed  iogeOutr,  the  V.  being 
by  far  the  more  power/id  veuel.  The  V.  got  off, 
bat  the  M.  ran  upon  a  tnag  and  made  a  hole  tn 
her  bottom,,  and  wai  lott.  The  V.  had  been  aground 
more  than  a  day,  and  had  had  a/mple  opportunity 
of  lauvring  the  locality ; 
Held,  thai  in  hatting  failed  to  make  the  j»eM»»ary  tn- 
vegtigationa  at  to  the  daiigeri  of  the  place,  and 


Opinion  by  Drummond,  Circuit  Judge. 

This  is  an  appeal  by  the  claimants  of  the  steam- 
boat Virginia  from  a  decree  of  the  District  Court 
against  them  for  servicee  and  for  the  loss  of  the 
steam  ferry-boat  itienonary.  The  libel  was  filed 
by  the  owners  of  the  latt«r. 

The  Virginia,  while  on  a  voyage  from  St.  Lonis 
to  New  Orieans,  in  the  fall  of  1868,  ran  on  a  "  Ic^ 
huaj>"  in  the  Mississippi  river,  a  few  miles  below 
New  Madrid.  She  struck  with  her  bow  and  thus 
lay  fast  with  her  stem  up  stream.  After  several 
ineffectual  efibrts  to  get  oS  by  lighting,  and  bythe 
use  of  the  engines,  a  message  was  sent  to  Cairo  fbr 
ftssietance  on  the  evening  of  24th  Oct.  and  on  the 
morning  of  the  25th  the  Mieaionary,  in  answer  to 
the  message,  arrived  and  rounded  to  on  the  star- 
board side  of  the  Virginia  in  a  reverse  position, — 
the  bow  of  the  Mimionary  being  up  stream.  They 
were  thus  fastened  together  side  by  side,  the  stem 
of  the  Mitm'oiuir^  and  the  how  of  the  Ftri^'nia  being 
nearly  opposite  to  each  other.    They  were,  how- 


(al  This  oase  is  oalonlated  to  mielead,  as  it  would 
almost  indace  ua  to  Hnppose  that  a  KaUor  ii  not  entitled 
to  Tocover  compeHBation  for  lona  of  his  veuel,  aioept  ia 
case  of  Dfiicltgeiice  on  the  ulved  Tossel,  We  fail  to  see 
the  neoeeiity  (or  dcoiding  the  cue  on  the  question  of 
negliprenoe.  It  is  a  well  reoogniBSd  prautiiw  in  oonrt*  of 
AdmifalU  to  award  oompstitiatiaa  lor  loaa  and  damage 
suttained  in  readarin^  salvage  Bervioea,  quite  in- 
dependentlv  of  an;  □^hgvnoe  on  the  part  ol  the  salved 
vmmI:  {The  Sara,toga,laah.'il8.)  hi  oub  iiutaiioe  a 
lonai',  rendering  salvago  service,  was  orasbed  and  sunk, 
and  Dr.  Liuhington  pkve  her  owners  oompenution, 
saving  Uiat  where  a  veaael  was  injured  in  rendiring 
BalvBge  service,  the  ptesamption  was  that  the  iujuij  arosu 

■m  ths  risk  and  aeoessitf  of  the  servioe,  and  that  if  the 


if  there  was  nagiigBuou  on  the  part  of  the  Ktrjiain, 
shenftfl  liable  as  in  an  ordinary  oase  of  dama^,  but  vhere 
she  is  liable  to  ps;  foe  the  damage  in  anoUiar  waj  it  ia 
dangerous  to  introduoe  a  douttiue  capable  of  nuicon- 
■truetion.  The  qaastiou  asked,  as  to  "  whuM  duty  it  was 
to  fonaee  and  gnaid  against  the  onssible  oonsequenoes  of 
snooaas F " has  noUoagto  do  with  the  raal  t        "'        * 
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ever,  of  yerj  mieqnal  length.    The  Virr^nia  was  of 
considerable  size  and  power, — 228fi.  long,  800  tons 
burthen,  and  had  on  board  at  the  time  she  struck 
450  tons  of  freight.     The  Missionary  was  138ft. 
lon^,  and  about  100    tons  burthen.      Alter  the 
arrival  of    the  Missionary^  about    sixty  tons  of 
freight — more  or  less — were    removed  from  the 
Virginia    to    the    Missionary.     It  was    then   re- 
solved   that    another  effort  should  be  made  to 
get  the   Virginia  off.    The  undisputed  facts  are, 
that  the  two  were  fostened  together  at  the  time  in 
the  manner  stated,  steam  raised  on  both  and  the 
engines  of  each  put  in  operation  at  about  the  same 
time ;    the    Virginia  was   thus  backing  and  the 
Missionary  trving  to  go  ahead.     Very  soon  both 
started,  and  tlie  result  was  that  the  Virginia  got 
off  the  "  log  heap,*'  and  the  Missionary  ran  on  a 
snaff,  stove  a  hole  in  her  bottom,  and  shortly  after 
sunk  and  became  a  loss,  except  as  to  some  part  of 
her  machinery.      The  libeltants  claim  tliat  the 
captain  of  the  Virginia  took  entire  control  of  the 
Missionary,  and  that  the  former  is  liable  for  the 
loss  as  an  act  of  negligence  as  well  as  for  the  value 
of  the  services  rendered.     On  the  other  hand  it  is 
insisted  the  Missionary  was  under  the  manage- 
ment of  her  own  officers  and  men,  and  took  the 
ordinary  risks  incident  to  a  salvage  service.  These 
facts  are  established,  in  addition  to  those  already 
mentioned ;  the  two  steamers  were  fastened  toge- 
ther by  the  joint  act  of  the  officers  and  men  of 
both.     (It  is  not  material  who  attached  the  lines.) 
The  co-operation  of  the  Missionary  in  removing  the 
Virgi/nia  from  the  "  log  heap"  was  with  the  con- 
sent and  acquiescence  of  the  officers  of  the  Mis- 
sionary, Webb,  the  quasi  captain  of  the  MtHsi/niaryy 
and  Kauffmann,  the  engineer  (who,  if  Webb  was 
not,  was  the  captain)  agreed  to  assist  by  the  action  of 
the  engines  in  getting  the  Virginia  off.      But  this 
seems  to  have  been  the  extent  of  the  aid  given  by 
the  Missionary.    The  general  direction  and  con- 
trol of  the  movement  was  with  the  Virginia.     K  it 
be  conceded  the  service  of  the  Missionary  was  a 
salvage  service,  which  is  apparently  the  footing 
upon  which  the  libellants  seek  to  place  it,  then 
it  involved  the  ordinary  risks  of    that  kind  of 
service,  and  no  more.    It  may  be  admitted  that  if 
a  steamer,  in  trying  to  save  a  stranded  vessel  by 
its  own  motive  power,  is  lost  or  injured  by  the 
movement,  it  is  one  of   the  necessities  oi    the 
service,  and  is  a  risk  assumed  as  such.    It  is 
because  as  well  of  the  peril  to  the  vessel  or  pro- 
perty saved,  as  the  risk  to  the  salvor,  that  courts 
of  admiralty  allow  more  than  a  gwiniam  ineruU 
compensation.     If  the  Missumary  had,  in  this  case, 
been  the  sole  motor,  a  more  rigid  measure  of 
responsibility  would  have  attached.    And  the  case 
must  turn  mainly  on  this :  Whose  peculiar  duty 
was  it  under  the  circumstances  to  foresee  and 
^ard  against  the  possible  consequences  of  success 
m  the  effort  which  was  about  to  be  made  P    The 
Virginia  had  employed  the  Missiona/ry  to  aid  in 
the  relief    without    any  special    contract    as    to 
the    terms    on    which    it    was    to    be    effected. 
The  former  was  many  times    larger  and   more 
powerful  than  the  latter,  and  in  case  of  motion, 
even  though  lashed  together,  would  substantially 
control  the  Missionary.    It  was  therefore  the  duty 
of  the  Virginia,  in  a  special  manner,  to  explore 
the  spot  that  might  be  passed  over  in  the  move- 
ment proposed  to  be  made,  and  to  see  that  there 
was  no  obstacle  in  the  way  which  would  be  likely 
to  omuie  disaster.    The  fact  that  the  officers  oi  ihe 


Missionary  acquiesced  in  the  demand  nidi 
assistance  of  the  engines,  did  not  mak 
responsible  farther  tnan  for  the  conse 
necessarily  growing  out  of  such  consent 
case  had  been  reversed,  and  the  Virginia  h 
lost,  it  could  scarcely  be  maintained  in  the 
of  wilful  &kult  on  the  part  of  the  MissioM 
the  latter  would  have  been  liable  for  the 
even  for  an  apportionment  of  the  loss :  (2 
on  Shipping,  263.)  The  Virginia  had  \ 
the  **  log  heap*'  more  than  a  day,  and  1 
every  opportunity  of  examination;  in  fi 
sounded,  in  order  to  ascertain  th«  d 
water.  The  Missionary  was  employed 
Virginia  to  perform  a  special  service 
in  moving  tne  latter  from  the  "log 
K  the  assistance  rendered  had  been 
hghting  only,  there  can  be  no  doubt 
have  b^n  the  duty  of  the  Virginia  to  tab 
able  care  of  the  Missionary,  and  the  Mm 
such  case  could  scarcely  be  held  accooi 
the  dangers  of  navigation,  and  the  fact 
officers  of  the  Missionary  merely  assent 
action  of  the  engineers,  cannot  change 
Webb,  on  the  Missionary,  gave  notice  U 
tain  of  the  Virginia  of  the  approaching 
It  is  asserted  the  warning  was  not  heard 
least  shows  that  some  of  the  parties  foi 
peril  of  the  movement — something  whicl 
ginia  ought  also  to  have  foreseen,  and 
against.  The  evidence  «how8  that  if  pr 
lance  and  prudence  had  been  used  by  tie 
the  disaster  might  have  been  prevent 
open  snags  could  have  been  seen,  the  hi< 
discovered.  The  District  Court  allowed 
as  the  value  of  the  services  rendered,  and 
for  the  loss  or  damage.  I  shall  not  gi^ 
terest  on  the  decree  of  the  District  Coxai 
affirm  the  decree  as  the  decree  of  this  oou] 
amount  as  found  of  the  present  date. 
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Friday,  June  1$,  1871. 

(Present :  The  Bight  Hon.  Sir  Jajoss  W 
Sir  Joseph  Napier,  Lord  Justice  J 
Lord  Justice  Mkllish.) 

The  Orient. 

Damage — FlcadiTig — Special  defence— Go^ 
ment  for  same  cause  of  action  at  law- 
yarties  to  decision  of  issues  on  the  recon 

Where  there  lias  been  a  mistake  on  arMA 
tJiot  aovenis  or  affects  costs,  tlie  party  pr 
entitled  to  have  tlie  henejit  of  correction  I 

Defendants  in  a  cause  in  tlie  Admiralty  < 
pro^ve  a  special  def&nce  wnder  a  genen 
if  Hfich  defence  is  no  surprise  to  tJieplM 
on  such  ih fence  being  estahlished  ihs  ' 
are  entitled  to  costs. 

Wliere  a  special  defence  is  raised  on  the 
if  such  defence  is  established,  and  ev€» 
case  is  cxmcluded  under  tlie  general  in 
defendants  are  entitled  to  judgment  a» 
tJie  second  defence. 

This    was   an   appeal  from  a  judgma 

Admiralty  Court  m  a  cause  of  daznage 

by  the  respondents  against  the  appeU 
^  res^^ndeut^,  in  their  petition,  alleged 
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ained  of  was  attributable  solely  to 

owners  of  the  Orient  and  their  ser- 

iswer  to  the  petition  set  out,  first,  a 

;e  or  denial  of  the  statements  in  the 

secondly,  a  special  defence,  "  that 

tion  in  the  said  petition  mentioned, 

kmage  sought  to  be  recovered  for  in 

the  plaintiffs,  are  respectively  the 

r  action,  and  the  same  damage  in 

ich    the  plaintiffs    commenced  an 

Majesty's  Court  of  Common  Pleas, 

t,  and  before  the  institution  of  this 

judgment  therein,  in  which  said 

laid  cause  of  action  became  and  was 

n-hich  said  judgment  was  satisfied 

mencement  of  this  suit."    The  reply 

action,  but  set  out  that  it  was 

lover  compensation  for  trespass  to, 

letention  of,  the  ship,  and  that  this 

over  for  damages  done  by  the  Orient 

lent's  vessel,  and    that  this  was  a 

rem  and  against  different  defen- 

?  trial  it  appeared  that  the  Orient 

the    position   in  which   she    did 

a  person  who  had  possession  of  the 

)r  the  purposes  of  completion  and 

vas  neitner  owner  nor  a  servant  of 

the  Orient ;  but  these  facts  did  not 

pleadings.    The  appellants  declined 

pleadings,  and  requested  the  learned 

and  determine   the   other  issues 

record.     His   Lordship  dismissed 

held    that,    as    the    defence    had 

ially  set    forth    in    the    pleadings 

I  to  give  no  costs  to  the  defen- 

so    held    that    in    consequence    of 

i  to  act  upon  the  evidence  as  to  the 

ras  not  bound  to  take  into  consider- 

d  part  of  the  defence,  although  it 

)leaded  and  provad,  and  his  judg- 

lired  upon  it  oy  counsel  for  the  de- 

I  suit  was  dismissed  without  costs 

the  defendant  either  on  the  general 

3sue :  (ante,  vol.  3,  p.  321.) 

hhen  and  Bullen  for  the  appellants. 

n  appeal  for  costs  merely,  but  there 

Lsapprehension   on  the  part  of  the 

rt. 

I    V.  Kempy  14  Moore,  P.  C.  C.   351  ; 

3.  N.  S.  67  ; 

Birley,  2  Moore,  P.  C.  C,  N.  S.  96 ; 
>p.  N.  S.  142. 

be  proved  secwndiun  allegata^  and 
»n  alleges  that  the  ship  was  in  the 
.'fendants'  servants,  and  it  was  not : 
Bro.  &  Lush.  247.)  The  plaintiff 
b.  his  case :  The  East  Loth  ian 
).C.  173.)  The  plaintiff  was  entitled 

the  second  defence,  if  that  would 
hem  to  costs. 

iy  Advocate  (Dr.  Deane,  Q.C.)  and 
tne  respondents. — The  defence  set 
was  a  surprise  to  the  plaintiffs  and 
been  pleaded.  The  court  exercised 
to  costs,  and  ought  not  to  be  inter- 
ondfide  care  was  used : 
I  V.  Kemp  {sup.') ; 
^ley,  (sup.). 

iection  to  the  suit  was  fatal,  there 
y  for  inquiring  into  the  second. 
18  delivered  by  Sir  Joseph  Napier, 
larj  of   the   proceeding  in    the 
Now,  the  Brst  duty  with  regard 


to  the  reception  of  evidence  upon  which  a  court 
has  to  act  in  a  suit,  is  to  see  that  the  fact 
which  the  evidence  is  offered  to  prove  or  dis- 
prove, has  been  sufficiently  put  in  issue  by 
the  pleadings.  Here  there  is  a  comprehensive 
denial  of  each  and  all  of  the  material  allegations  in 
the  petition.  It  was  a  just  defence  on  the  part  of 
the  owners  of  the  Orient,  who  are  sought  to  be 
made  responsible  in  thisproceeding,  although  not 
resident  m  England.  Tney  in  e&ct  say  to  the 
plaintiffs,  "  We  require  you  to  establish  and  prove 
the  essential  allegations  in  vour  petition,  one  of 
which  is,  that  the  damage  ot  whicli  you  complain 
was  done  by  us,  or  by  some  one  for  whose  acts  we 
are  responsible.  If  we  are  (as  you  allege)  legally 
responsible,  you  have  been  legally  satisfied  by  a 
proceeding  at  law  in  an  action  in  which  you  had 
the  opportunity  of  makine  the  best  case  you  could 
as  to  your  claim  for  this  damage."  It  appears  on 
the  admissions  of  the  plaintiffs,  that  before  this 
proceeding  was  conunenced,  the  sum  for  which 
judgment  was  recovered  in  the  action  at  law  had 
been  paid.  If  the  security  for  damages  a(^'udged 
and  not  paid  was  insufficient,  or  if  the  owners  of 
the  ship  were  responsible  but  insolvent,  the  plain- 
tiff would  have  had  a  cumulative  remedy  by  pro- 
ceeding in  rein  in  the  Court  of  Admiralty ;  but  it 
could  only  be  to  realise  one  compensation  for  the 
same  cause  of  action.  Where  tnere  is  a  remedy 
both  in  personam  and  in  rem,  a  person  who  has 
resorted  to  one  of  the  remedies  may,  if  he  does 
not  get  thereby  fully  satisfied,  resort  to  the  other. 
Here  the  plaintiffs  proceeded  against  the  party 
who  was  the  primary  trespasser,  and  properly  re- 
sponsible. The  amount  of  compensation  for  the 
damage  which  the  law  had  reduced  to  certainty  in 
the  action  had  been  paid ;  and  having  been  by  the 
law  so  reduced  to  certainty,  and  the  amount  having 
been  paid  before  the  commencement  of  this  pro- 
ceeding, there  was  an  end  of  the  matter  both  in 
law  and  justice.  A  question  is  made  as  to  what 
the  effect  of  the  general  traverse  is  as  to  costs  of 
the  defence  admissible  under  it,  when  proved; 
whether  the  judge  was  bound  to  decide  the  other 
issue  raised  by  the  special  defence,  which  became 
material  only  so  far  as  related  to  the  costs  on  that 
issue;  and  whether  the  judgment,  as  involving 
co.^ts  only,  was  subject  to  an  appeal.  Their 
Lordships  do  not  mean  to  question  or  recede 
from  the  decisions  that  have  been  pronounced 
about  not  allowing  an  appeal  for  costs,  but 
where  there  has  been  a  mistake  upon  some 
matter  of  law  that  governs  or  affects  costs — 
some  matter  that  involves  the  due  application  of 
principles  of  law — the  party  prejudiced  is  entitled 
to  have  the  benefit  of  correction  by  appeal.  At 
common  law,  where  there  are  several  issues  raised 
by  the  pleadings,  it  may  be  that  some  are  found 
to  be  quite  immaterial,  and  the  judge  at  the  trial 
has  the  power  of  discharging  the  jury  from  finding 
a  verdict  on  such ;  but  as  to  those  that  involve  a 
substantial  question  of  costs,  the  party  interested 
has  a  right  to  have  the  proper  findings  entered  on 
the  record,  in  order  to  secure  the  costs  to  which 
he  is  lawfully  entitled  on  such  issues:  {B.  v. 
Johnson,  6  CI.  &  Fin.  60.)  The  plaintiffs  are  here 
proceeding  against  parties  who  are  resident  in  a 
foreign  country,  and  they  seek  to  make  their 
claim  available  against  the  vessel  of  the  defen- 
dants, who  have  a  right  to  call  upon  the  plaintaft^ 
to  prove  ihe  aHeg^onA  m  ^^\t  ^VKNa^xv..  ^ 
seems  to  th^  liOrdslSiu^  \f^  \i^  NiX^  ^ocXi  ^  ^^^ft 
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general  traTerae  and  denial,  that  it  pats  in   Uaoe 
the  material  allegations  in  the  petition  of  the  plain- 
tiffs, and  recpirfrs   them   to  proTe  their  c^^  aa 
alleged.    According  to  the  general  role  at  law,  a« 
ftated  by  Serjeant  W illiama  (2  Saixnd.  158,  a.  n.  3), 
whatever  facCA  a  plaintiff  or  prosecutor  is  bound 
to  prove  on  the  general  issne  pleaded,  the  defen- 
dant majr  controvert  the  trn^  of,  hj   opposite 
evidence.     Here  a  material  allegation  is  tnat  the 
damage  to  the  ship  of  the  plaintiffs  was  done  by 
the  ownera  of  the   OrierU  of  their  servants,  and 
therefore  it  was  open  to  the  defendant,  under  the 
general  traverse,  to  controvert  the  truth  of  this 
allegation,  which  the  plaintiffs  were,  on  the  other 
hand,  called  on  to  sustain.    The  law  of  the  Court 
c4  AdmhraltT  is  laid  down  in  the  case  of  the  East 
Lothian  (4  L  T.  Bep.  N.  S.  487 ;  14  Moo.  P.  C. 
1 73),  followed  and  further  explained  by  the  judg- 
ment delivered  by  Lord  Kingadown,  in  the  case  of 
the  Minruthaha  (4  L.  T.  Bep.  N.  S.  810 ;  15  Moo. 
P.  C.   133.)     In  the  case  of  the  East  Lothian, 
where  the  defendant  in  answer  to  the  petition 
stated   a  particuW  defence,  in  additicm  to  the 
denial  of  tne  plaintiff*s  case,  it  was  held  that  he 
was  not  bound  to  prove  his  special  defence  as 
l^eaded,  but  that  he  was  at  liberty  to  avail  himself 
of  the  failure  of  the  plaintiff  to  make  out  the 
case    alleged    in    the    petition.    The    distinction 
is  taken  and  explained  between   the  case  on  the 
part  of  the  plaintiff  and  that  on  the  part  of  the 
defendant.    The    plaintiff  is  bound  to  state  dis- 
tinctly what  his  gravamen  is,  and  the  defendant  has 
a  right  to  call  on  him  to  prove  it  as  it  has  been 
stated.    If  the  plaintiff  fail  in  this,  the  defendant 
mtLj  say— that  is  in  itself  a  good  defence  for  me, 
albeit  that  I  am  unable  to  prove  the  special  de- 
fence which  I  have  put  forward.    In  the  judg- 
ment delivered  by  Lord  Chelmsford,  after  having 
pointed  out  that  the  defendant  might  have  con- 
tented himHelf    with  a  denial  of  the   plaintiff's 
allegation  (14  Moo.  P.  C.  181),  his  Lordsnip  says : 
**  An  erroncouH  allegation  of  the  mode  in  which 
the  injury  occurred,  made  by  way  of  answer  to  a 
libel,  does  not  narrow  the  issue  down  to  the  par- 
ticular fact  alleged,  so  as  to  entitle  the  complaining 
party  to  recover,  if  the  proof  of  it  should  tail.   He 
must  rely  upon  the  estaolishment  of  his  own  case, 
and  not  upon  the  failure  of  his  adversary,  and 
must  succeed  upon  the  truth  of  his  own  allega- 
tion, or  not  at  au."     It  is  said  that  in  a  suit  in 
the  Court  of  Admiralty,  if  the  defence  be  not 
distinctly  pleaded,  the  plaintiff  might  be  taken  by 
■urprise.    Now  there  was  no  difficulty  as  to  this 
in  tne  present  suit.    It  was  open  to  the  plaintiffs, 
if  they  had  grounds  sufficient,  to  have  applied  to 
the  court  to  alter  or  amend  or  set  aside  the  general 
traverse  as  embarrassing.    By  the  77th  rule  of 
1859  every  pleading  shallstand  admitted, if  within 
ibur  days  from  the  filing,  the  adverse  proctor  does 
not  file  a  notice  of  motion  objecting  to  the  admissi- 
bility thereof.    No  such  notice  was  filed,  and  no 
application  was  made  by  the  plaintiffs,  and  there- 
fore it  must  be  taken  that  they  consented  to  go  to 
trial  on  the  pleadings  as  they  stood.    It  does  not 
appear  that  m  fact  there  was  any  ground  of  sur- 
pkse.    On  the  contrarv,  the  learned  judge  in  his 
judgment  points  out  tnat  he  was  himself  obliged 
to  tAke  juaidal  cognisance  from  the  report  of  the 
prooeedings  in  the  action  at  law  (which  was  put  in 
evidence)  that  the  plaintiffB  could  not  have  been 
unmnt  that  Mr.  z  eo  was  ODly  an  agent  oi  t\ie 
try  ot  the  Orient  tor  the  pnrpoBea  o!  sale.  TVierQ 


was  no  ca^e  then  for  the  exercise  of  eqaiuUe 
fermce,  becao^e  there  ms  no  danger  of  doin 
injustice  to  the  plaiatifL^,  by  adhering  tothegi 
rule  of  law,  as  to  the  sufficiency  of  tbe  gi 
traverse  to  put  in  issue  every  matmal  sUc^ 
the  plaintil».  In  the  judgment  in  the  Iftsa 
where  the  question  was  whether  ne^igenoe 
be  relied  on  as  a  defence  where  it  had  nol 
specially  pleaded — Lcvd  Kingsdown  njs 
is  then  contended  by  the  appellants  thai 
negligence  or  error  in  judgment  there  is  i 
brou^t  forward  by  the  answer,  and  th 
court  is  precluded  firom  inquiry  into  the  i 
We  are  not  prepared  to  go  that  length 
claimants  must  prove  their  own  case,  tb^ 
show  that  the  ship  being  in  duiger,  from  i 
of  theirs,  they  performed  services  which  w 
covered  by  their  towage  contract,  and  did  i 
could  to  prevent  the  danger:"  (15  Moo.  P.  * 
He  afterwards  says  :  **  Though  we  think  ti 
appellants  must  make  out  their  own  case,  a 
the  objections  to  which  we  have  referred  a 
to  the  respondents,  still  in  judging  of  the 
of  the  evidence  we  mast  have  regard  to  the 
of  notice  which  was  given  by  the  responc 
the  appellants  of  the  nature  of  the  object 
which  it  was  intended  to  rely.  Certaii 
defence  here  is  so  framed  that  although  it 
issue  iJl  the  facts  alleged  by  the  appelh 
does  not  give  them  notice  of  any  particuk 
to  which  their  evidence  shoula  be  eq 
directed."  The  general  traverse  was  taka 
legally  sufficient  to  put  in  issue  the  alki 
tlmt  were  material  to  the  plaintiff's  case,  b 
ject  to  such  equitable  treatment  as  would  | 
undue  advantage  to  the  defendant  from  not 
put  forward  his  defence  specially.  Here  the 
tial  defect  in  their  case  was  Imown  to  the 
tiffs  before  the  suit  was  commenced ;  the  ( 
as  pleaded  required  them  to  prove  their 
they  made  no  application  to  the  court  to 
or  set  aside  the  general  traverse,  or  for  1< 
di.sconlinue  the  suit,  but  when  the  evide 
Mr.  Yeo  was  given  they  admitted  that  the 
ceeding  against  the  defendants  could  i 
maintained.  The  court  certainly  was  not  bo 
interfere  in  order  to  assist  a  proceeding  whi 
admitted  to  be  unfounded ;  and  this  most  b( 
to  have  been  known  to  the  plaintiffs  aD( 
advisers,  before  this  suit  was  commenced, 
an  abuse  and  perversion  of  the  procedore 
Court  of  Admiralty  for  the  unjust  and  illegi 
pose  of  trying  to  augment  the  compensation, 
nad  been  legally  assessed  and  paid  to  the  plvi 
in  respect  moreover  of  acts  done,  for  whid 
defendants  were  not  responsible  in  any  oonr 
to  the  general  traverse,  it  was  legally  suffic 
put  the  plaintiffs  upon  strict  proof  of  thei 
and  to  admit  the  defendants  to  controvert 
the  material  allegations  in  the  petition.  li 
were  put  in  issue  in  a  form  that  was  embarr 
the  remedy  was  by  a  motion  to  the  oonrt 
form  was  inadmissible  and  insufficient,  tbe CT 
of  Mr.  Yeo  as  to  his  limited  agency  ou^t  1 
been  objected  to  on  the  part  of  the  plamtifl 
learned  judge  ought  to  have  been  called  on 
receive  it ;  or  when  it  was  found  what  the  d 
it  was,  he  should  have  been  reauested  to  I 
out  of  his  notes  as  inadmiasibta  A  jiid|| 
at  liberty  to  act  upon  evideaoe  thoi  he.ii 
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Court  of  Admiralty  said  that  he 
ject  the  evidence,  but  must  apply 
eral  averments  and  denial."  How 
allowed  unless  these  averments 
Kere  legally  sufficient?  He  was 
by  the  plaintiffs  to  exercise  an 
rol,  or  to  make  any  order  alleged  to 
the  assertion  of  the  plaintiffs*  rights, 
ounsel  for  the  plaintiffs  not  having 
I  admissibility  of  the  evidence  of  Mr. 
ig  admitted  that  it  could  not  be  con- 
Q  that  issue  and  upon  the  very  right 
3ire  was  an  end  of  the  plaintifi»*  suit, 
ever  to  have  been  commenced.  But, 
!  was  so  far  an  end  of  the  case,  it  did 
kt  the  other  defence  that  was  raised 
» be  decided  as  required  on  behalf  of 
s  as  material  to  them,  at  least  in 
ts.  Their  Lordships,  therefore,  are 
^t  the  defence  admitted  under  the 
■se,  and  established  by  Mr.  Yeo's 
Id  have  been  followed  by  the  legal 
Its ;  and  as  to  the  other  defence,  that 
3  have  been  decided  in  favour  of  the 
.h  a  like  result  as  to  costs.  It  is  only 
x)k  into  the  pleadings  and  proceed- 
:tion,  and  at  the  way  in  which  the 
Jhict  Justice  of  the  Common  Pleas 
o  the  jury,  to  see  that,  in  point  of 
:or  damage  to  the  plaintiffs'  ship  was 
oraprehended,  and  compensation  was 
lat  action.  This  has  fcNeen  paid,  and 
t  should  not  have  been  instituted. 
ts,  therefore,  will  humbly  recommend 
%t  this  appeal  be  allowed,  and  that  the 
has  been  pronounced  by  the  learned 
imiralty  he  varied,  by  directing  that 
missed  with  costs ;  tne  appellants  to 
s  of  this  appeal. 

Judgment  reversed, 
the  appellants.  Fielder  and  Sunrnei'. 
;he  respK)ndents,  Peckhmn. 


SEQUEB  CKAMBE&. 

t>7  H.  Lbioh,  Esq.,  Barrister-at-Law. 


lesday,  June  20, 1871.  (a) 

OR  FROM  THE   EXCHEQUER. 

KBURK,  C.  J.,  and  Btles,  Keating, 
.  Smith,  and  Lush,  JJ.) 

i  V.  Schiller  and  others. 

<pmg  —  Oharter  party — Prepayment 
f  freight — Failure  of  voyage  by  loss 
reight  not  earned — Construction  of 
'erence  between  English  and  foreign 
ime  law. 

y  charter  party  bet/ween  him  and  the 
hartered  a  vessel  to  the  defendarUs  for 
voyage  from  Oalcuttat  vnth  an  option 
amts  to  send  the  vessel  on  an  vnter- 
ge  at  a  rate  of  freight  mentioned  in 

*  such  freight  to  be  paid  as  follows  : 
ees  to  be  advanced  to  the  m,aster  by 
•*8  agents  ai  CaJUyuttaj  against  his 
5  deducted  together  with  H  per  cent 

lent  in  this  oaee  was  oommenoed  and 

•  Hilaxy  Term  last  (Satnrday,  Feb.  11), 
2  C  J^.,  and  Willes,  Keating,  Mellor,  M. 
1  Bzetfe,  JJ..  but  as  the  ooort  was  now 
toted,  it  wtm  tboni^t  advisable  to  oom- 
iNn  tM  iMgkmiBg,  I 


romm  hsion  on  the.  amount  advanced^  and  cost  of 
insurance,  from  freighi  on  settlement  thereof  and 
the  remainder,  on  ri-ght  delivery  of  the  cargo  ai 
port  of  discharge,  in  cash  as  customary^  The 
charter  party  contained  another  clause  as  follows ; 
"  Tfie  master  to  sign  biUs  of  lading  cU  the  current 
rate  of  freight  required,  witlwut  prejudice  to  the 
charter  party,  but  not  under  clujrtered  rates,  except 
the  difference  be  paid  in  cash** 

The  defendarUs  elected  to  exercise  their  option  of  sefnd- 
ing  th£  vessel  on  an  intermediate  voyage,  a/nd  paid 
tJis  cibove-mentioned '  12001.  and  prevailed  upon 
the  master  to  sign  bills  of  lading  below  the  char- 
tered rate  witlwut  being  paid  the  difference  in  cash, 
on  the  tmderstandi/ng  that  such  difference,  amount- 
ing to  737L  would  be  paid  upon  completion  of  the 
full  cargo.  The  difference  was  not  paid,  tlie  defen- 
dants refusing  to  vay  it,  and  contending  thai  they 
had  fulfilled  the  obligation,  imposed  on  if  tern  by  the 
charter  party  in  thai  respect  by  the  paymsrU  o/  the 
12007. 

The  vessel  was  lost  in  the  ri/ver  on  her  way  ovi  to 
sea  from  Oalcutta  on  ths  intermediate  voyage ; 
aiiid  in  an  auction  by  the  plaintiff  to  recover  the 
above  difference  of  7o7l.  it  was 

Held,  by  the  Court  of  Exchequer  Chamber  (affirming 
the  judgment  of  the  court  below),  thai  the  ship- 
oivner,  the  vlavntiff,  was  entitled  to  recover  the 
amount  of  the  difference  between  the  two  rates  of 
freight,  notwithstanding  thai  the  freight  had  not 
been  earned  by  reason  of  tlie  loss  of  the  cargo.  A 
payment  made  in  advartce  of  freight  was  not  re- 
coverable, even  though  the  cargo  were  lost,  and  by 
the  terms  of  the  charter  party  the  payment  was  to 
be  a  payment  in  the  nature  of  freiglU,  and  not  an 
indem,nity  pro  tanto  to  the  shipowner  for  the  lose  of 
his  lien ;  and,  therefore,  inasm/uch  as  if  the  defen- 
dants liad  paid  it  in  advance,  they  could  not  have 
recovered  u  back  a^ain  on  the  loss  of  the  cargo,  the 
plaintiff  is  now  entitled  to  recover  it  from  them,  it 
never  ha/ving  been  paid  to  him. 

This  was  error  brought  by  the  defendants  on  a 
special  case  in  an  action  upon  a  charter  part^, 
dated  4th  Feb.  1868,  by  which  the  plaintiffs  ship 
Daphne  was  chartered  to  the  de&ndants  for  a 
voyage  from  Calcutta  to  London  or  Liverpool. 

The  clauses  of  the  charter  party  which  are  mate- 
rial to  this  report  are  the  two  following : 

The  freighters  are  to  have  the  option,  to  be  declared 
within  twenty  days  of  the  vessera  arrival  at  Caloatta,  of 
sending  her,  snbjeot  to  the  ^neral  provisions  of  the 
oharter  party,  on  one  intermediate  voyage  from  Cakmtta, 
at  their  option  either  to  Port  Looia,  Manritiaa,  or  to 
Colombo,  with  a  full  and  complete  cargo  of  rice  in  bags, 
paying  freight  on  the  same  at  and  after  the  rate,  if  to 
Port  Lonia,  of  Bel  12a. ;  and  if  to  Golombo,  of  BaS  8a. 
per  bag  of  rice  delivered,  snch  freight  to  be  paid  as  fol- 
lows :  1200{.  in  mpeea  to  be  advanced  the  master  by  the 
freightera'  agenta  at  Calcutta  againat  hia  receii>t,  and  to 
be  deducted,  together  with  li  per  cent,  commiaaion  on 
the  amount  advanced,  and  coat  of  inaurance,  from  freight 
on  settlement,  and  the  remainder,  on  right  delivery  of 
the  cargo  at  port  of  discharge,  in  caah,  aa  onatomary. 

Ajid  in  a  subsequent  clause  it  was  provided  as 
follows : — 

The  master  to  sign  bills  of  lading  at  current  rates  of 
freight  required,  without  prejudice  to  the  oharter  party, 
but  not  under  chartered  rates  except  the  difference  oe 
paid  in  caah. 

The  defendants  elected  to  send  the  yessel  on  the 
intermediate  voyage  to  Fort  Louis,  and  required 
the  master  to  sign  bills  of  lading  at  Calcutta  for 
Fort  Louis,  at  ratea  OQnfiid«nbVj  uii^<st  \>Vi^  ^^kas- 
tered rates;  uid tihey  ixiidT»ooi\)xni t^ 
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on  board,  witbont  being  paid  in  cash  the  diSer- 
ence  between  the  two  ratea  of  freight,  npon  their 
B8anr«iice  that  all  would  be  wttled  upon  the  com- 
pletion of  the  lading  of  Che  Tes«el.  According  to 
the  chartered  rate,  the  total  freiffbt  wonld  bftTe 
amoanted  to  3382'.,  which  was  7371.  more  than  the 
amonnt  of  the  bills  of  ladine  height.  Upon  the 
vessel  beine  aboat  to  sail,  the  master  demanded 
payment  of  this  difference  (7371.)  from  the  defen- 
duits,  bat  they  refused  to  pay  it,  and  claimed  to 
•et  oS  against  it  the  adcances  made  by  them  on 
accoont  of  the  vessel.  The  difference,  therefore, 
was  not.  paid,  and  the  vessel  sailed  on  her  voyage 
and  was  lost  in  tfae  river  on  her  way  out  to  seat. 

The  present  aotion  was  then  bronght  to  recover 
the  diiSerence,  amoanting  to  7371.,  and  the  Court  of 
Exchequer  gave  jndgment  in  favour  of  the  plaintiff 
(the  shipowner),  bolding  that  be  was  entitled  not 
only  bo  the  12001,  which  had  been  paid  to  the  mas- 
ter, and  which  was  to  be  taken  as  an  advance  on 
account  of  freight  and  not  as  a  payment  by  way 
of  loan;  but  also  to  the  difference  of  7371.  the 
nnited  amonnt  of  the  two  sums  not  exceeding  the 
amount  of  the  freight  accordins  to  tbe  chartered 
rates  (see  case  fiilly  reported  below,  ante  vol.  3,  p. 
514;  L.  Kep.  6  Ex.  20 ;  40  L.  J.  40,  Ex.). 

Upon  that  judgment  the  defendants  brought 
error,  and  the  question  for  tbe  opinion  of  tbe 
Court  of  Exchequer  Chamber  was  whether  or  not 
tbe  plaintiff  was  entitled  to  recover  this  sum  of 
7:J7I. 

BtM,  Q.C.  (with  him  was  Ba^lU)  for  the  defen- 
dants, said  that  the  main  qnestion  for  decixion  by 
tbe  court  in  this  case  was  whether  a  prepayment 
of  freight  having  been  made,  and  tne  contract 
having  failed  h^  reason  of  the  loss  of  the  cargo,  the 
■nm  so  prepaid  fxa  be  recovered  back  by  the 
charterer  whore  there  is  nothing  in  tbe  termH  of 
tbe  charter  party  expressly  preventing  it,  or 
whether  such  a  [)repayment  is  absolute,  final, 
and  unconditional,  and  irrecoverable,  even  though 
tbe  cargo  be  lost  and  the  freight  be  never  earned  !■ 
The  true  rule,  taking  the  English  and  American 
antborities  together,  is  that  it  is  recoverable  in  the 
absence  of  an  express  indication  in  the  terms  of  the 
charter  oorty  of  an  intention  to  the  contrary,  and 
this  is  tna  mle  adopted  by  the  codes  dl  all  other 
European  countries.  The  plaintiff  contends  that 
money  so  prepaid  is  not  recoverable  by  our  law,  but 
if  that  be  so  oar  law  is  directly  opposed  to  that  of 
every  other  country  in  Europe,  and  also  to  that  of 
America.  In  WaUon  v.  Duykinek  (3  Johnson's 
Bep.  335,  American),  decided  so  long  ^o  as  1808, 
Kent,  C.J.,  afW  saying  that  little  light  was 
afibrded  on  the  point  by  the  English  authors,  says, 
"  Cleu-ac  in  bis  comment^y  on  the  judgments  of 
Oleran,  Art.  2,  No.  fi  (Les  Usages  et  Coutumes  de  la 
Mer.  p.  42)  declares  that  in  cases  of  shipnreck  the 
master  is  hound  to  render  to  the  merchants  the 
advances  which  they  may  have  mode  upon  the 
freight,  and  he  cites  a  decision  of  one  early  jurist 
oonfirmin^  his  doctrine.  The  Ordonnsnce  do  la 
Marine  (tit,  du  Pret,  Art.  18),  recognises  the  old 
rule,  and  ordains  that  if  goods  be  lost  by  the  perils 
of  the  see,  the  master  shall  be  holden  to  refund 
the  freight  which  had  been  previously  advanced  to 
bim,  nolesB  there  be  a  special  agreement  to  the 
contrary,  containing  (according  to  Valin,  in  bis 
Commentary  on  the  Ordonnance,  torn.  1,  p.  681) 
an  express  stipulation  that  the  advance  by  money 
■boll  ne  retained  in  any  event  which  mav  happen 
tba  oouTwe  of  tlbe  voyage.    Tbe  principle  is  ttuA 


freight  if  a  compensation  forcarriagpof  ibr 
iknd  if,  alter  prepayment  tbe  goods  be  not  c 
dwing  to  any  accident  for  which  tbe  shippa 
responsible,  tbcn  it  forms  tbe  ordinal;  i 
money  paid  upon  a  consideration  wkicb  h 
to  fail.  Tbe  learned  Chief  Justice  sUaiii 
dictnm  of  Saundera.  CJ.,  in  an  ouoaymoai 
I  Show,  283,  seeming  to  imply  that  nm 
ranced  for  freight  was  in  no  event  to  berel 
ant  he  says  he  places  no  reliance  npo 
tery  imperfect  report  in  opposition  to  the  i 
opinion  of  various  writers  whom  be  k 
rhe  rule  as  estabUsbed  and  acted  on  in  i 
is  clearly  stated  in  1  Parsons  on  Shipping  | 
where  it  is  said :  "  Sometimes  the  &^^l 
is  paid  in  advance,  in  whole  or  in  part,  o 
ndvances  are  made  to  the  owner  of  tb 
Then,  if  tbe  goods  are  not  dehvered,  or  tbe 
not  performed,  under  circumstances  wbid 
give  tbe  shipowner  no  right  to  claim  frcig 
had  not  been  paid,  the  qnestion  arises  vh 
is  bound  to  pay  it  back ;"  and  a  little  fortba 
said  :  "  It  is  now  quite  ccrfciin  that  if  tbe  p 
be  merely  a  payment  of  freight  in  sdi: 
must  be  repaid,  if  freight  is  not  earned." 
port  of  that  proposition,  the  judgment  o 
C.J.,  in  Pllnuiu  v.  Honptr  (3  Sumner's  B 
is  cited  where  at  page  56,  he  says:  "Bf 
the  ordinary  case  of  freight  paid  m  sdrw 
not  undenitand  that,  if  the  voyage  il  1 
formed,  the  owner  can,  without  an  eiprei 
lation  to  the  purpooe,  retain  it,  bat  tbt 
is  entitled  to  recover  it  bock ;"  and  fartlt 
says :  "  I  am  aware  that  some  of  tbt 
cases  look  the  other  way,  and  whilst  tta 
the  doctrine,  fritter  it  away  upon  very  uiM 
tions."  The  following  more  recent  A 
authorities  ore  also  to  the  same  effect, 
that  tbe  rule  has  been  uniformly  followed  I 

tfinfum  V.  Wtaren  /niurancs  CaiiuKiiiVi 
Bep.  86; 

B«niier  v.  EquHahU  Safety  Iniimt-a  ' 
6  Allen's  Bep.  222  ; 

Origgi  v.  Avttwi,  3  Pick.  Bep.  SO. 

The  same  doctrine  is  found  laid  down 
BoccuB,  in  his  work  De  navibas  et  Naal< 
and  p.  288,  and  the  like  rule  is  adople 
Code  de  Commerce,  Art.  302  (French) 
OS  by  tbe  codes  of  Italy,  Smiin,  Hoi 
Germany.  There  are  some  English  o 
which  support  the  view  of  the  defend) 
MoKhiler  v.  BiiUer  (1  Campb.  84),  and 
Gordon  (8  C.  A,  P.  392).  where  the  law 
down  in  the  some  way  by  Lords  Elle: 
C.J.,  and  Abinger,  C.B,,  respectively 
BUUcey  v.  Dijeon  (2  B.  A  P.  321),  the  gen 
ciple  that  freight  was  due  only  on  perfo 
the  voyage  was  clearly  stated.  It  i 
denied,  however,  that  tbe  majority 
English  authorities  show  that  tbe 
construed  and  acted  npon  in  America  « 
Continent  does  not  prevail  in  this  com 
these  cases  would  seem  to  be  founded 
before  mentioned  anonymous  case  (in  S 
Hep.  283),  bnt  upon  a  carefu.1  scrutinjjot 
the  point  decided  in  each,  distinctioni 
drawn  sufficient,  it  is  submitted,  to  pm 
being  of  such  undeniable  authority  as  1 
against  the  rule  which  is  in  force  and  i 
in  every  other  country.  The  following 
cases  in  question  : 

BlaiM  V.  Diaon  (ubi  nn.) ; 

UanjUU.  <<  .Uo<uL»l,  4  8.  &  Aid. «( 
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ic  T.  Voorhoiue,  5  Tannt  135  i 

rab  T.  KmdaU,  4  H.  A  S.  37 ; 

'm  «.  Z>r.ic,  3  B.  &  Ad.  4U  ; 

T.  SHicU,  7  E.  A  B.  E33  ;  36  L.  J.  205,  Q.B. ; 

<  T.  ITomu.  IS  C.  B.,  H.  S..  159  ;  ■.   o.  noni 

yiu  onJ  -inofhw  t.  (F„r-i>ie,  12  L.  T.  Bep.  N.  S 


1  the  American  and  continental  rule. 
ess  words  are  aot  uecessaiy,  but  none 

go  so  fnr  as  to  saj  tbat  some  distinct 
1  of  intention  is  unnecessary,  and  it  is 
this  court,  sittine  in  error,  to  correct  or 
nn  the  prcrioos  decisions  on  this  point,  if 

Gt  BO  to  do.  But  the  defendants  deny 
tion  that  this  should  be  a  prepayment  on 
)t  freight.    The  intention  was  that  it 

an  indemnity  pro  tauto  to  the  shipowner 
ss  of  his  lien.  The  two  clauses  of  the 
re  perfectly  independent  of  one  another, 
s  to  be  paid  on  account  of  the  difference 
I  difierence  exceeds  1200i.,  and  even  then 

0  be  paid  absolutely.  The  consideration 
right  delivery  of  the  cargo  at  its  des- 
which  has  totally  failed,  and  if  the 
s  had  paid  this  money  they  could 
overed  it  back,  and  therefore  it  is 
Jiero  now.  in  order  to  avoid  circuits  of 
set  off  tbat  right  of  recovery  as  a  de- 
he  platntifrs  clMm  in  the  present  action. 
3,  C.  J. — We  are  all  agreed  tbat  the  law 
nb  settled  for  us  to  depart  from  it  even 
t  a  appeal,  that  where  might  is  pud  in 
it  cannot  be  recovered  back.  The  plain- 
aul  will  therefore  address  themselves 
iw  qneation  whether,  under  the  terms  of 
er  party,  the  payment  here  was  a  payment 
it  of  freight.  The  general  principle  w* 
lake,  though  we  are  not  inclined  to  extend 
rther.] 

■4  Q.C.  (with  him  was  R.  0.  TViHiaww), 
pluntiff,  arged  that  but  for  the  special 
question  the  charterers  could  not  call 
ctptaiu  to  aiga  bills  of  lading  for  any  but 
lend  rates.  The  immediate  payment  of 
Bnce  in  cash  is  the  price  paid  by  them  for 
Jse  of  their  option,  and  it  would  he  incon- 
ith  the  whole  tenor  of  the  contract,  and 
rly  with  the   words   that  the   difference 

1  "pud  in  cash  "  to  construe  this  payment 
Dg  but  a  payment  in  advance  of^  freight. 

«r  V.  7mu.,  12  Moo.  P.  C.  861 : 

>  r.  Lindtay,  S  L.  T.  Bep.  K.  S.  85S ; 

<hen  stopped. 
■  C,  did  not  reply. 

IK,  C.J. — I  am  of  opinion  that  Che  jadg- 
'he  court  below  in  favour  of  the  plaintiff 
iffirmed,  and  npon  the  ground  that,  look- 
e  tankage  of  the  clause  in  the  charter 
^neetion,  the  true  construction  of  it  is, 
payment  of  the  difference  to  be  made 
1  according  to  it  was  to  be  a  payment  on 
f  freight.  Now  it  is  settled  by  the  nnme- 
lorities,  which  have  been  cited  before  us 
irse  of  the  argument,  that,  by  the  law  of 
nioh  payment  in  advance  on  acconnt  of 
innot  oe  recovered  back  in  the  event  of 

bong  loot,  and  the  freight  consequently 
ling  payable.    I  very  much  regret  tbat 

•o.  It  seems  to  me.  I  must  confess,  to 
i  npon  an  erroneonE  principle,  and  to  be 
bnt  Mtia&wt0T7 ;  and  I  am  emboldened 


to  sa^  this  mnch  because  I  find  that  the  highest 
American  anthorities  have  settled  the  law  of 
America  npon  direotly  opposite  principles,  and 
that  the  law  of  all  other  European  countries  is  in 
conformity  with  the  American,  and  contrary  to 
our  law  in  this  respect.  Indeed,  it  seems  that  the 
rule  (rf  law  baa  been  so  settled  in  France  and  Ger- 
many for  a  very  long  period  of  time.  Valin  even 
donbts  the  wisdom  and  propriety  of  any  exception 
whatever  being  allowed  to  ttie  rule  that  an  advance 
on  account  of  freight  must  be  repaid  in  the  event 
of  the  goods  being  lost,  and  the  freight  not  be- 
coming payable ;  and  I  see  by  Bedarride's  great 
work  upon  mercantile  law  (Bedarride  Comm.onthe 
Code  de  Commerce,  vol.  3,  p.  436)  that  at  the  time  of 
framing  and  settling  the  Code  de  Commerce,  the 
question  was  very  sonotisly  and  anxiously  discussed, 
whether  snch  an  exception  should  be  introduced 
into  the  code,  hut  that  eventually  the  principle  of 
the  freedom  of  contracts  prevailed,  and  the  excep- 
tion was  inserted  in  art.  302  of  the  code(a)  whidi 
provides  that,  in  the  absence  of  any  stipulation  to 
the  contrary,  a  payment  in  advance  on  account  of 
freight  shall  be  recovered  back  in  the  event  of 
freight  not  being  earned,  by  reason  of  the  loss  of 
the  goods.  The  article  in  qaestion  is  as  follows : 
"  n  n'est  dd  aucun  fret  ponr  les  marchandisee 
perdues  par  nanfrage  ou  gcbouement,  pille^s  par 
des  pirates,  ou  prises  par  des  ennemis.  Le  capitaine 
est  tenu  de  restituer  le  fret  qui  lui  aura  6t6  avanc^, 
a'H  n'ya  aynvention  contraire."  However,  whatever 
may  he  the  right  and  true  principle,  I  quite  Stfree 
in  thinking  that  the  authorities  which  have  Eeen 
cited,  founded  probably  on  the  ill-digested  case  in 
2  Shower's  Bep.  p.  283,  and  which  have  been  acted 
on  ever  since,  to  the  contrary  of  the  general  ' 
European  doctrine,  are  much  too  strong  to  be 
overcome ;  and  that,  if  the  law  is  to  be  altered,  it 
must  be  by  means  of  distinct  legislation  for  the 
purpose,  and  not  by  judicial  decisions  to  the  con- 
trary. That  being  so,  wo  have  to  consider  the 
clause  of  the  charter  party  in  question,  and  to  see 
whether  the  payment  thereby  required  to  be  made, 
in  the  event  of  the  master  being  called  upon  to 
sign  bills  of  lading  at  a  lower  rate  than  the 
charter  party  freight,  was  intended  to  be  a 
prepayment  on  account  of  freight,  final  and 
conclusive,  or  whether  it  was,  as  has  been 
contended  for  by  the  learned  counsel  for  the  de- 
fendants, merely  handing  over  the  difference  to 
the  master,  with  the  view  of  making  good,  jtoUmUo, 
the  loss  of  lien  to  the  shipowner  which  would  bo 
so  caused.  Now,  although  I  should  be  very  glad 
to  think  that  we  could  take  the  case  out  of  the 
general  rule,  with  which  we  are,  as  I  have  before 
SMd,  dissatisfied,  and  which  we  by  no  means  desire 
to  see  extended,  still,  when  we  come  to  look  closely 
at  the  words  of  the  an'eement  contained  in  the 
charter  party,  we  must,  I  think,  hold  that  the  pay- 
ment in  question  was  a  payment  in  advance  on 
account  of  freight.  I  am  very  much  struck  with 
the  nse  of  the  word  "  payment."  I  agree  with 
Mr.  Milward  as  to  the  meaning  of  that  word  there, 
and  think  with  him,  that  this  payment  means 
primdfame  payment  on  account  of  the  freight  to 
which  the  shipowner  would  have  been  entiwed  in 
the  event  of  the  goods  arriving  at  their  ultimate 
destination.  The  shipowner  is  entitled  to  payment 
according  to  oertain  rates  agreed  npon  uid  Mipn- 
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lated  for  in  the  charter  pmrty.  Bnt  the  charterers 
have  stipulated  on  their  side  for  the  option,  in  case 
they  find  that  they  cannot  get  these  rates,  of  call- 
ing upon  the  master  to  sign  bills  of  lading  for  the 
conveyance  of  the  goods  at  a  lower  rate ;  and,  on 
the  other  hand,  the  shipowner  has  «aid,  "  Very 
well ;  by  doing  that  the  security  which  I  have  by 
my  lien  on  the  goods  as  freight  is  endangered  to 
the  extent  of  the  difference  between  the  two  rates 
of  freight,  and,  therefore,  if  you  insist  upon  this 
being  done,  I,  upon  the  other  hand,  shall  insist 
upon  your  paying  me  down  this  difference  at  once, 
in  cash,  once  and  for  all,  so  that,  come  what  may, 
BO  much  of  the  freight  at  all  events  will  be 
secured."  That,  in  my  opinion,  is  what  the 
shipowner  would  be  perfectly  warranted  in  insist- 
ing upon,  and  I  can  see  nothing  unreasonable,  or 
in  the  least  savouring  of  extortion  on  his 
part,  in  his  doing  so,  and  claiming  that,  if 
the  reduced  rate  of  freight  i»  to  be  signed  for, 
the  difference  between  it  and  the  chartered  freight 
shall  be  paid  at  once,  and  so  that  nart  of  the 
original  rate  of  flight  shall  be  wipea  out  of  the 
transaction.  Looking  at  all  the  circumstances, 
and  th(  re  being  nothing  unreasonable  in  the  ship- 
owners* BO  insisting,  and  looking  at  the  language 
of  the  charter  party,  the  word  "  might "  being  the 
word  used,  ana  seeing  that  the  document  contains 
no  expression  of  any  intention  that  this  payment 
should  be  merely  a  substitute  for  the  lien,  and 
nothing  at  all  inconsistent  with  its  being  a  pay- 
ment in  advance  on  account  of  freight,  1  cannot 
come  to  any  other  conclusion  than  that  the  parties 
intended  that  this  payment  should  be  a  payment 
on  account  of  f reight*pro  tanto,  and  so  be  wiped  out 
of  the  transaction,  i  cannot  get  over  the  words  of 
the  charter  party.  That  being  so,  the  moment  we 
arrive  at  the  conclusion  that  this  was  a  payment  on 
account  of  freight,  the  case  falls  within  tlie  general 
rule,  and  the  payment  could  not  have  been  re- 
covered back  if  it  had  been  made.  Inasmuch, 
therefore,  as  if  it  had  been  paid  to  the  plaintiff,  it 
could  not  have  been  recovered  back  from  him,  the 

Slaintiff  is  now  entitled  to  recover  it  from  the 
efendants,,  it  never  having  been  paid  to  him.  I 
think  therefore  that  our  judgment  should  be  for 
theplnintiff,  and  that  the  judgment  of  the  Court 
of  Exchequer  should  be  afi&rmed. 

Byles,  J. — I  am  of  the  same  opinion.  If  we 
were  free  to  decide  this  case  independently  of 
authority,  we  might  feel  inclined  to  decide  it  in 
tavaoT  of  the  defendants,  but  the  current  of  autho- 
rity, though  flowing  from  a  somewhat  feeble  spring, 
is  mr  too  strong  for  us  to  resist  it.  It  is  binding, 
not  only  upon  us,  sitting  here  as  a  court  of  error, 
but  also,  probably,  upon  the  highest  court  of  judi- 
cature the  House  of  Lords.  Ais  payment  was  a 
payment  therefore  to  the  master,  not  a  loan,  but 
on  account  of  freight,  which  freight  was  never 
earned.  I  entirely  agree  with  and  will  add  nothing 
more  to  what  has  feJlen  from  the  Lord  Chief  Jus- 
tice. The  judgment  of  the  court  below  therefore 
will  be  affirmed. 

Keating,  J. — I  am  of  the  same  opinion.  It  is 
in  my  opinion  quite  impossible  for  us  to  act  con- 
trary to  the  currrent  of  authorities  as  to  the  pre- 
payment of  freight  not  being  recoverable  in  the 
event  of  the  loss  of  the  cargo.  Whether  the 
principle  upon  which  that  doctrme  was  originally 
foimded,  be  or  not  a  sound  principle,  is,  of  course, 
an  entirely  different  thing.  It  is  no  doubt  always 
wdprpmu^pe  vrfaen  the  law  of  our  o?m  ocnmiry  dui- 


agrees  with,  and  differs  from  the  law  ( 
civilised  countries ;  but  the  rule  of  law  is 
the  matter,  and  ought  not  to  be  lightly 
on  such  a  point ;  and  indeed  to  hold  o 
would  be  to  disturb  and  upset  a  vast  m 
floating  contracts  which  have  been  ente 
upon  the  footing  of  that  construction  of 
throughout  this  great  maritime  countn 
would  be  a  consequence  most  injurious  toi 
mercial  interests  of  the  kingdom.  The 
then  is,  in  what  character  was  this  paymei 
Does  it,  under  the  circumstances,  and  ui 
terms  of  the  charter  party,  range  itsel 
the  cases  in  which  there  is  a  payment  oi 
of  freight  ?  I  think  it  does.  It  seems  tc 
the  reasons  given  by  the  Lord  Chief  Just 
which  I  entirely  agree,  that  it  was  manif 
intention  of  the  parties  that  this  should  b 
event,  an  absolute  pavment,  and  one  not 
be  affected  by  the  subsequent  loss  of  tli 
For  these  reasons  I  think  that  we  ought 
the  judgment  of  the  court  below  in  fiiYOi 
plaintiflL 

M.  Smith,  J. — I  also  am  of  the  same 
although  I  have  felt  much  hesitation  in  ar 
a  conclusion  in  this  case,  from  the  diffi 
precisely  apprehending  upon  what  groi 
that  the  rule  of  our  Englisn  law  has  bee 
I  apprehend,  however,  tnat  the  foundatioi 
rule,  viz.,  a  prepayment  of  freight  is  not 
able  by  the  charterer  in  the  event  of  the  i 
the  voyage  by  the  loss  of  the  cargo,  depa 
this,  that  at  the  time  when  such  prepaj 
made  there  is  an  implied  understanding  t 
a  payment  which  is  made  once  for  all,  an 
is  not  to  be  subject  to  any  contingeuCTT.  J 
doubtedly,  that  was  the  character  of  the 
ment  in  the  present  case.  The  law  of 
countries,  on  the  other  hand,  Tetjuires  that, 
is  their  intention,  there  shall  be  an  exprea 
ment  to  that  effect  between  the  parties ;  w 
the  contrary,  our  law  would  seem  to  supp 
there  is  an  implied  agreement  to  that  effed 
it  be  expressly  excluded.  Taking  that  tc 
foundation  of  the  rule,  there  was,  without  ( 
prepayment  here,  and  the  question  is  wh 
was  intended  that  the  money  so  prepaid 
remain  in  suspense,  and  to  be  kept  by  tl 
owner  only  in  the  event  of  the  safe  arrivj 
cargo,  or  whether  it  was  a  payment  in  the 
of  a  prepayment  on  account  of  freight 
not  recoverable.  Now,  looking  at  th 
of  English  law,  which  has  been  esta 
and  acted  upon  for  so  long  a  period  a 
and  assuming,  as  we  must,  that  the 
had  knowledge  of  that  rule,  and  that  they< 
into  this  contract  with  such  knowled^  I ' 
that  it  appears  to  me  that  their  intention  ^ 
this  pa3rment  of  the  difference  should  poi 
payment  to  remain  in  suspense,  but  that  it 
oe  an  absolute  payment  and  subject,  on  t^ 
owner's  part,  to  no  contingency  whatsoeTtf; 
clear  that  the  master  could  only  be  reqw 
sign  bills  of  lading  at  a  less  rate  than  the<^ 
rate  of  freight,  upon  condition  that  the  dil 
was  paid  to  him  in  cash.  The  words  of  the 
are,  "  the  master  to  sign  bills  of  ladinff  •*•* 
of  freight  required,  without  pr^uoioe  * 
charter  party,  but  not  under  chartered  raM 
ths  difference  he  paid  in  ceuh,**  It  steOB^ 
gathering  the  intention  of  the  pv^^ 
iKng^ia^  Qjaed  by  them  in  the 
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e  a  payment  in  rash — not  in  bills, 
•they  mean  a  pa3rment  which  shall 
o  any  after  contingency.  We  have 
^  contract  by  the  rule  of  the  Eng- 
mcfht  therefore  to  hold  that  this 
lot  be  recoverabli'  l>ack  from  the 

had  been  paid  to  him  before  the 
py,  and  that  the  iadgment  of  the 
quer  should  therefore  be  affirmed, 
m  of  the  same  opinion.     I  think  it 
lighest  importance  that  a  rule  of 

law,  which  has  been  established 
^h  of  time  as  the  one  which  we 
ssing  in  this  case,  should  be  upheld 
I  confess  that  I  was  at  one  time 
y  Mr.  Butt's  argument  that  this 
J  difference  was  intended  by  the 
y  a  substitute,  and  an  indemnity  to 
le  loss  of  his  lien  upon  the  goods, 
doubt,  be  a  very  reasonable  agree- 
rties  to  make ;  but,  looking  at  the 
hem  in  the  agreement  entered  into 
do  not  think  that  that  was  their  con- 
tention. On  the  contrary,  I  think 
was  that  the  payment  should  be  a 
id  out,  and  that  it  was  a  payment 
eight,  which,  accordmg  to  the  rule 
not  be  recovered  back.  I  am  of 
re,  that  the  plaintiff  is  entitled  to 
it  the  judgment  of  the  Court  of 
Id  be  affirmed. 

Judgment  affi/rmed. 

the  plaintiff,  Chester  and  Urquhart, 

k  and  Co.,  Liverpool. 

lie  defendants,  E.  T.  LcUtey, 


PBOM  THE  queen's  BENCH. 

1870,  Feh,  1,  Jvm^  15, 1871. 

r  V.  Cabr  and  anotheb. 

BiU  of  lading — Lien — Short  ship- 
freight  " — Demurrage — Detention 
'age  days — "  AU  otlier  conditions.** 
'  of  \^th  Aug,  1866,  it  was  agreed 
ner  of  the  Superior  and  G.  of  Lon- 

that  the  ship  "  sJulU  .  .  .  proceed 
.  and  there  had  as  ciistoTnary  from 
-6  .  .  .  freighter  a  full  and  complete 
a/nd  [or]  "  other  things  "  which  the 
binds  himself  to  ship,  .  .  .  and  ,  .  . 
ed  to  London,  ana  deliver  the  samie 
freight "  ai  specified  rales  ,  .  ,  **  in 
ight  delivery  of  cargo.  .  .  .  Fifty 
...  .  to  he  allowed  for  loading,  .  .  . 
on  demurrage,  .  .  .  at  SI.  per  day 
ers  to  have  an  absolute  lien  on  tlie 
eight,  dead  freight,  detmirra-ge,  and 

the  charterer's  responsibilities  to 
>ent  of  the  ca/rgo,  provided  it  be  of 

to  cover  the  freight  and  charges  on 
i  of  discharge.  ..."  At  Sulina 
ae  shipped  by  the  charterer's  agents, 

lading  signed  by  the  captain  for 
,  to  he  delivered  "  at  the  port  of 
oer    the    aforesaid    charter  party 

.  .  .  assigns,  he  or  they  paying 
I  other  oondition8(a)    or   dem/wr- 

(Nttfy  and  bill  of  Udingr  were  printed 
B  Mpteikms.   The  wordi  '*Bnd  all 
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rage  {if  am,y  should  be  incurred)  for  the  said 
goods  as  per  the  aforesaid  charter  party.** 
The  vessel  was  detained  ai  her  port  of  load- 
ing during  the  wliole  of  the  ten  days  on  de- 
murrage, amd  also  eighteen  days  beyond.  The 
plaintvff,  as  owner  of  the  vessel,  claimed  againsi 
the  defendants,  consignees  named  in  the  bill  of 
lading,  a  lien  on  the  goods  for — first,  SOI.  demur- 
rage ;  secondly,  dead  freight  for  the  cargo  shm't 
shipped;  thirdly,  damages  for  the  detention  of 
the  vessel  beyond  the  ten  days.  The  cargo  shipped 
was  of  value  sufficient  to  cover  these  claims. 

The  court  of  Queen* s  Bench,  following  decided  eases, 
and  witliout  hearing  argument,  ga/ve  judgment  for 
the  plaintiff  on  his  first  claim,  and  for  the  defen- 
dants on  the  second  a/nd  third.  Error  was  mutu- 
ally bromht  by  the  parties  in  the  Court  of  Ex- 
chequer Chamber,  coram  Kelly,  C.B.,  Bramwell, 
Chan/nell,  and  Cleasby,  BB.,  Willes  and  Brett,  J  J. 
This  court — 

Held,  first,  thai  by  the  charter  party  a  lien  for  the 
SOI.  demurrage  claimed  was  g^iven  to  the  plaintiff, 
and  thai  tlie  bill  of  lading  preserved  euch  lien, 
( Willes  and  Brett,  J  J.,  dissenting,  on  the  ground 
that  tlie  lien,  if  any,  was  not  so  preserved); 
secondly,  thai  by  the  use  of  the  words  "  dead 
freiglvt*  no  lien  was  given  to  the  plaintiff  for 
damages  in  respect  of  cargo  short  shipped, 
{Bramwell  and  Cleasby,  BB.,  dissenting) ;  (b) 
thirdly,  thai  the  plaintiff  had  no  lien  for 
damages  resulting  from  detention  of  the  vessel  at 
the  port  of  loading  beyond  the  demurrage  days. 

Thus  the  judgment  of  the  court  behw  was  in  toto 
affirmed. 

Error  firom  the  Court  of  Queen's  Bench  on  the 
following  special  oase,  stated  without  pleadings. 

1.  The  plaintiff  is  the  owner  of  the  ship  Superior, 
the  defenoants  are  merchants  in  London,  and  the 
consignees  of  certain  timber  shipped  on  board  that 
ship. 

2.  On  the  18th  Au^.  1866,  the  plaintiff  entered 
into  a  charter-party  with  R.  Carnegie,  of  which  the 
following  are  tne  material  parts : 

It  ia  this  day  matoallv  agreed  between  N.  Gray, 
managing  owner  of  the  snip  Superior,  of  the  measore- 
ment  of  689  tons  or  thereabouts,  now  at  Alexandria, 
Henry  Whitehead,  commander,  and  B.  Carnegie^  of 
London,  merchant,  that  the  said  ship,  being  tight, 
staunch,  &o.,  shall  with  all  convenient  speed  {nooeed  to 
Sulina.  or  so  near  thereto  as  she  may  safely  get,  and 
there  load  as  customary  from  the  factors  oif  the  said 
freighter  a  full  and  complete  cargo  of  staves  and  [or] 
grain,  seed  or  stowage  goods,  or  lawful  merchandises, 
which  the  said  merchant  oinds  himself  to  ship,  not  ex- 
ceeding what  she  can  reasonably  stow :  and  oeing  so 
loaded,  shidl  therewith  proceed  to  London,  and  deliver 
the  same  on  being  paid  freight  as  follows :  viz.,  8s.  per 
100  pieces  of  oak  staves,  34/d6in.  x  4i/16in.  11/14  lines, 
all  French  measure ;  other  dimensions  in  proportion  ; 
and  other  merchandise,  if  shipped,  to  pay  in  full  and  fair 
proportion.  .  .  .  The  cargo  to  be  brought  to  and  taken 
from  alongside  at  charterer's  expense  and  risk,  the 
ship's  boato  and  crew  to  render  ail  customary  assistance 
in  towing  the  lighters,  &c.    The  freight  to  be  paid  in 

(6)  In  MeCleam  v.  Fleming  {inf.),  Lord  Chelmsford 
says,  that  "  it  must  be  assumed  that  the  parties  under- 
stood the  meaning  of  the  terms  they  employed,  and  that, 
amongst  others,  the  term  '  dead  freight '  meant  (according 
to  Lord  Ellenborough's  definition  in  PkiUipt  v.  Rodie 
{inf.)  *  an  unliquidated  compensation  for  loss  of  freight.' " 
Here  the  maoorily  of  the  oonrt  aaj  that  dead  ueight 
does  not  include  unliquidated  damages  for  short  loading, 
but  ia  a  liquidated  sum  expressed  on  the  fiuM  of  t£» 
charter  party.  Bramwell  and  Oleaabv^  BB.  ^ho  ^«s^m 
the  minority,  are  on  the  i&d«  oi  tbUWfdXa  vomI  iMoaHA^ 
irnn  the  vrSf^t  of  xMMoning  id!Ai13b«au-H^. 
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oatih  on  nnlooding  and  right  delivery  of  the  cargo ;  fifty 
rnnninff  days,  not  to  ooont  before  the  15th  Oot.,  if  re- 
quired by  merchant's  agents,  are  to  be  allowed  the  said 
mprohant  (if  the  ship  is  not  Hooner  despatched)  for  load> 
ing,  and  to  be  discharged  as  fast  as  ship  can  pnt  the 
cargo  out,  and  ten  days  on  demurrage  oyer  ana  above 
the  said  laying  davs,  at  81.  per  day ;  detention  by  frost 
not  to  be  reckoned  as  lay  days.  The  owners  to  have  an 
absolute  lien  on  the  cargo  for  all  freight,  dead  freight, 
dcmurrt^e  and  average,  and  the  charterer's  responsibi- 
lities to  cease  on  shipment  of  the  cargo,  provided  it  be  of 
sufiicient  value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge.  Should  any  portion  of  the 
cargo  be  delivered  in  a  heated  or  damaged  condition,  the 
freight  shall  be  computed  in  the  usual  manner  on  the  bill 
(.f  ladinff  quantity,  or  half  freight  paid  on  the  heated  or 
damaged  portion  at  captain's  option,  provided  no  part 
of  the  cargo  be  thrown  overboard,  or  otherwise  disposed 
of  on  the  voyage.  Cash  for  ship's  use  at  port  of  toading. 
not  exceeding  2002.,  to  be  advanced  the  master  free  of 
interest  and  commission,  and  deducted  from  the  freight 
with  insurance.     .  . 

3.  The  ship  arrived  at  Sulina  on  the  14th  Oct. 
1866,  and  on  the  lUth  Oct.  1866  the  captain  gave 
notice  to  Mr.  Theophilatus,  the  charterer's  agent 
at  Sulina,  that  the  ship  was  then  ready  to  receive 
cargo,  and  that  the  lay  days  were  to  commence 
from  the  20th  Oct.  1866. 

4.  Although  the  master  repeatedly  inquired  of 
Theophilatus  after  the  cargo  between  the  20th 
Oct.  and  the  Ist  Dec.  1866,  and  required  hira  to 
load  the  ship  in  conformity  with  the  charter  party, 
no  cargo  was  supplied  to  the  ship  till  the  Ist  Dec. 
1866,  on  which  day  a  number  of  staves  were  sent 
in  lighters  alongside  the  ship.  The  stowing  of 
these  staves  was  at  once  commenced,  and  it  went 
on  till  the  5th  Jan.  1867,  but  no  cargo  was  8hip|)ed 
on  the  ship  until  the  3rd  Dec. 

5.  On  tne  8th  Dec.  1866,  the  master  made  a 
protest  before  the  Vice -Consul  at  Sulina,  declar- 
ing, as  the  fact  was,  that  neither  the  merchant  nor 
his  a^ent  had  completed  the  loading  of  the  ship, 
notwithstanding  tne  expiry  of  the  lay  days  on 
that  day,  and  that  the  vessel  would  from  that  day 
lie  on  demurrage  on  the  terms  of  the  charter 
party.  A  copy  of  this  protest  was  sent  to  Theo- 
philatus. 

6.  On  the  26th  Dec.  1866  Theophilatus  sent  a 

letter  to  the  master,  to  the  effect  following : 

Aa  ^onr  ship  is  down  to  the  water  allowed  to  cross  the 
bar  with,  and  in  consequence  you  have  stopped  the  work 
this  morning  to  load  the  remainder  of  the  cargo  in  the 
roads,  I  beg  to  notify  to  you  that,  as  customary,  your 
■hip's  time  ceases  counting  henceforward. 

7.  The  plaintiff  contends  that  it  was  not  cus- 
tomary that  a  ship's  time  should  cease  counting 
under  the  circumstances  mentioned  in  the  6tn 
paragraph ;  but  the  defendants  dispute  this  con- 
tention ;  and  should  this  circumstance  be,  in  the 
judfipnent  of  the  court,  material  to  the  case,  it  is 
to  be  determined  by  the  arbitrator,  as  hereinafter 
mentioned. 

8.  On  the  26th  Dec.  the  ship  crossed  the  bar 
into  the  roads,  and  the  loading  was  there  continued 
till  the  5th  Jan.  1867,  on  which  day  the  loading 
and  stowing  of  such  cargo  as  was  furnished  by  the 
merchant  was  completed. 

9.  On  the  said  5th  Jan.  the  master  signed, 
under  protest  (but  of  which  protest  the  defendants 
had  no  notice  before  the  commencement  of  this 
action),  a  set  of  four  bills  of  lading,  as  follows : 

Shipped  in  good  order  and  condition  by  Theologos  and 
Oamegie,  in  and  upon  the  good  ship  called  the  8up«riar, 
under  Ent^lish  flag,  whereof  is  master,  for  the  present 
T<yyage,  Henry  Whitehead,  and  now  lying  in  ^e  port  of 
SminAt  and  bound  to  consign  his  oargo  aapet  ohaxin  v^xty , 
^mted  London^  th^  lath  Aug.  1866, 28S,Q8SlQiik  «^^m,wYuii^ 


are  to  be  delivered  in  the  like  good  order  and  ( 
at  Uie  port  of  dischuge  as  per  the  aforanid 
party,  or  unto  order,  or  to  his  or  their  assigiu,  b 
paying  freight  and  all  other  conditiont  or  demu 
any  should  be  incurred)  for  the  said  goods  m 
aforesaid  charter  party.  .  .  .(a) 

10.  It  is  to  be  assumed,  for  the  purposes 
Gise,  that  the  merchant  did  not  ship  a  1 
complete  cargo,  and  that  the  ship  saile 
Sulina,  and  performed  her  voyage  with 
cargo.  Tlie  plaintiff  claims  .364/.  Vh.  hd. 
freight  for  the  cargo  thus  short  shipped. 

11.  The  vessel  was  also  detained  at  her 
loading  during  the  whole  of  the  ten  day 
murrage,  which,  at  8/.  per  day,  amounte* 
and  also  eighteen  days  beyond  the  said  t 
What  would  be  a  fair  amount  of  compenf 
such  detention  is  still  a  matter  of  dispute 
the  parties,  to  be  referred,  in  case  of  nee 
arbitration,  as  agreed  between  the  partiei 

12.  The  ship  arrived  in   London  on 
March  1867,  and  at  once  commenced  unl< 

13.  The  cargo  was  of  value  sufficient 
the  plaintiff's  said  claims  for  freight,  dej 
and  demurrage. 

14.  The  defendants  were  the  consigne 
in  the  bill  of  lading,  and  the  property  in 
was  vested  in  the  defendants  upon  and  b 
such  consignment.  The  defendants  had 
until  the  arrival  of  the  ship  in  London  o 
claims  of  the  plaintiff,  but  a  copy  of  th 
party  had  been  sent  to  the  defendants 
original  bill  ot  lading. 

15.  The  plaintiff  chiiined  a  lien  on  the 
the  amount  of  his  claims  for  dead  fr 
demurrage,  and  ultimately  delivered  the 
the  defendants  upon  the  terms  that  sue 
should  not  ]>rejudice  the  plaintiff's  clait 
to  a  lien  upon  the  goods  for  such  amoi] 
question  for  the  opinion  of  the  court  wa 
tne  plaintiff  had  a  lien  upon  the  cargo 
the  defendants  for  the  said  amounts,  o 
which  of  them.  The  Court  of  Queen's  B 
judgment  on  the  26th  Jan.  1870,  for  tl 
for  80Z.  for  demurrage,  and  for  the  defc 
to  the  dead  freight  and  damages  for 
beyond  the  days  allowed  for  demurraj 
judgment  was  pronounced  by  the  courl 
arguments  havmg  been  hoanl,  on  the  ai 
decided  cases. 

The  plaintiff  brought  error  on  the  gr 
he  was  entitled  to  judgment  on  all  tfo 
and  the  defendants  also  alleged  em 
ground  that  they  were  entitled  to  judgi 
the  demurrage  also. 

Nov.  29,  lS70.—Watlcin  WiUiwns  {A. 
with  him),  for  the  plaintiff,  cited 
Phillipa  V.  Rodie,  15  East,  547  ; 
Birley  v.  Qladstone,  3  M.  &  G.  205 ; 
Bannister  v.  Breslauer^  16  L.  T.  Eep. 

L.  Rep.  2  C.  P.  497  ; 
Chappel  V.  Comfort,  4  L.  T.  Eep.  N.  S.  441 

N.  S.,  802,  810 ; 
Wegener  v.  Smith  24  L-  T.  Rep.  76 ;  15  C 
Kern  v.  Deslandes,  10  C.  B.,  N.  S.,  205; 
Fry  V.  The  Chartered  Mercantile  Bank  t 
14  L.  T.  Rep.  N.  S.  709  ;  L.  Rep.  1  C.P. 
Pearson  v.  Ooschen,  10  L.  T.  R«).  N.  S.  65 

N.  S.,  352 ; 
Kirchner  v.  Venus,  12  Moo.  P.  C.  361. 
Feb.  1, 1871.— Sir  G.  Hanyman,  Q.  C 
with  him),  referred  to, 

^     Ca^  The  bill  of  lading  was  a  pziatod  foam 
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LoHnga,  28  L.  T.  Rep.  267  ; 

^glesias,  31 L.  T.  Bep.  234  ;  E.  B.  &  E.  930 ; 

rie,  34  L.  J.  124,  Q.  B. ; 

^liano,  23  L.  T.  Eop.  N.  S.  420 ;  L.  Rep. 

^king,  26  L.  T.  Rep.  177, 182  ;  5  E.  A  B. 

^erez,  3  L.  T.  Rep.  N.  S.  736;  3  E.  A  E. 

ieman,  10  L.  T.  Rep.  N.  S.  786  ;  17  C.  B.. 

iav,  10  L.  T.  Rep.  N.  S.  40 ;  1  Bro.  &  Lush. 

ents  are  sufficientlv  stated  in  the 
orately  prepared  juagments : 

0  Cur.  adv.  vuli. 

;Jleasby,  B. — In  this  case  the  defen- 
!  holders  of  a  bill  of  lading  of  the  cargo 
npei^ior,  of  which  the  plaintiff  was 
essel  had  been  chartered  for  a  voyage 
•  London.  Upon  the  arrival  of  the  ship 
discharge  the  plaintiff  claimed  a  lien 
go  for  ten  days'  demorrage,  for  a 
ace  for  a  further  period  of  detention, 
reight.  The  Court  of  Queen's  Bench 
tiff  entitled  to  the  claim  for  demur- 
lowed  the  claim  for  dead  freight  and 

Error  has  been  brought  m  this 
case  has  been  fully  argued.  I  am 
lat  the  judgment  of  the  Queen's 
be  affirmed  so  far  as  relates  to,  the 
owed,  and  to  the  claim  for  detention 
Bnt  it  appears  to  me  that  the 
80  entitled  to  the  claim  for  dead 
charter  party  is  between  Gray,  the 
Tier,  and  R.  Carnegie,  of  London, 
contains  a  clause  which  is  now  not 
that  the  charterer's  responsibilities 
5n  shipment  of  the  cargo,  provided 
ent  value  to  cover  the  freight  and 
rival  at  the  port  of  discharge;  and 
er  an  absolute  lien  on  the  cargo  for 
id  freight,  demurrage,  and  average, 
[uostion  to  be  considered  is  to 
could    the    lien    be    enforced    as 

parties  to  the  charter  party. 
>arty  allows  fifty  running  days  for 
argo,  which  is  to  be  discharged  as 
lip  can  put  the  cargo  out,  and  ten 
je  allowed  on  demurrage  over  and 
ing  days  at  8Z.  per  day.  Now  the 
kge  has  a  known  legal  meaning,  viz., 
period  during  which  the  vessel  may 
reement  of  the  parties.  It  was  said 
ument  that  bjr  the  understanding  of 
id  charterers  it  had  a  more  extensive 
and  embraced  the  further  period 
demurrage  days  during  which  the 
».ined.  If  that  be  so,  evidence  that 
cument  as  a  charter  party  the  word 
jT  understood  should  have  been  given, 
ion  of  the  jury  taken,  but  in  the 
evidence  we  must  give  to  the  word 
8  known  legal  meaning,  and  this 
I  the  operation  of  the  lien  the  claim 
caused  by  further  detention.  As 
aim  for  lien  in  respect  of  demurrage, 
ow  there  can  be  any  doubt  about  its 
p  the  charter  party.  It  appears  clear 
whether  the  demurrage  days  are  oc- 
I  loading  of  the  ship  or  in  the  dis- 
the  charterer  is  equally  discharged 
liability  as  soon  as  a  sufficient  cargo 
I  that  in  that  caae  Hhe  claim  ci  the 


owner  in  respect  of  it  exists  only  by  virtue  of  the 
lien  which  is  given  by  agreement.  This  is  in  con- 
formity with  the  iuagment  of  the  Court  of  Com- 
mon !rleas  in  the  case  of  Bannister  v.  Brea- 
lauer  (aup.)  As  regards  the  lien  for  dead  freight, 
I  can  see  no  sufficient  reason  why  it  should  not 
be  conferred  bj  the  charter  party.  Dead  freight 
is  an  expression  having  a  well  known  signi- 
fication, viz.,  the  freight  which  would  have  been 
payable  for  that  part  of  the  vessel  which  has  not 
been  occupied  by  merchandise,  but  ought  to  have 
been.  I  understand  the  objection  to  the  lien  ex- 
isting in  this  case  to  be,  that  under  this  charter 
the  claim  for  dead  freight  must  be  a  claim  for  un- 
liquidated damages,  and  that  the  expression  has 
found  its  way  into  this  charter  from  others  where 
the  claim  would  be  for  Hquidated  damages,  and 
that  as  applied  to  a  claim  for  unliquidated 
damages  there  would  be  such  delay  in  the  delivery 
of  the  ^oods,  and  such  inconvenience  in  enforcing 
it,  that  it  must  be  regarded  as  applying  only  to  a 
charter  where  the  claim  for  dead  freight  would  be 
in  the  nature  of  a  debt.  This  appears  to  have 
been  the  view  taken  of  the  suoject  by  the 
Court  of  Common  Pleas  in  the  case  of  Pearson 
V.  Qoschen  (17  C.  B.,  N.  S.,  352).  It  was  there 
said  that  the  words  "  dead  freight "  were  part  of  a 
printed  form  and  ought  to  be  rejected  from  such  a 
contract  as  the  present  one.  But  the  reason  given 
docs  not  apply  to  the  present  case.  Upon  looking 
at  the  printed  parts  of  the  charter  the  words  which 
give  the  lien  for  dead  freight  are  in  print,  but  so 
are  the  words  which  ra^e  the  claim  for  dead 
freight  a  claim  for  unliquidated  damages.  The 
printed  part  provides  for  the  charterers  loading  a 
full  cargo  of  grain,  seed,  or  other  stowage  goods, 
and  the  freight  is  to  be  paid  at  so  much  per 
quarter  of  corn,  and  for  other  grain,  seed,  or 
stowage  goods  in  proportion  according  to  the 
Baltic  printed  rates ;  so  that  one  cargo  might  be 
more  profitable  to  some  extent  than  another,  and 
the  calculation  of  damages  for  dead  freight  would 
be  complicated  by  that  consideration.  In  the 
charter,  as  it  stands  altered  in  writing,  the  calcu- 
lation would  be  simple.  It  obliges  the  charterer 
to  load  a  full  cargo,  and  make  the  freight  payable 
at  so  much  per  100  pieces  of  oak  staves  and  other 
cargo  ill  fair  proportion.  It  does  not  make  the 
freight  payable  m  respect  of  different  cargo 
accordiug  to  different  specified  rates,  so  as  to  make 
the  freight  earned  vary  with  the  cargo  carried. 
But  whatever  be  the  cargo  carried  it  would  be 
paid  at  the  same  rate  as  if  ^1  had  been  oak  staves, 
so  that  although  the  claim  in  form  would  be  as 
damages  for  not  loading  a  complete  cargo,  yet  as 
soon  as  the  capacity  of  the  vessel  for  carrying  oak 
staves  is  ascertained  the  claim  is  liquioated  by 
deducting  the  freight  actually  carried.  The  ship- 
owner could  at  once  make  his  claim  for  the  known 
capacity  of  the  ship,  and  he  would  do  so  at  his 
peril  if  he  claimed  too  much  and  refused  to 
deliver :  and  any  two  captains  in  the  docks  could 
settle  the  amount.  I  am  informed  that  in  a  case 
like  the  present  the  House  of  Lords  has  decided 
very  lately  that  the  lien  for  dead  freight  applies. 
Some  of  my  learned  brothers  have  seen  a  note  of 
the  case  and  will  refer  to  the  name  and  particulars 
of  it.  If  there  was  any  authorised  report  of  the 
case  I  should,  of  course,  have  referred  to  it  and 
corrected  my  ju<^B^ent  by  it,  if  necessary ;  so  far 
as  I  can  collect  no  Gorrection  would  have  bees^ 
necessary.    If  there  iraa  a  «enot)A  d^A^^o^  ^^qa 
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cargo  would  be  deliyered  either  upon  a  deposit  of 
a  sum  of  mone^  at  a  banker's  or  upon  security 
by  bond.  The  hen  for  a  general  average  involves 
much  greater  difficulties.  It  appears  to  have 
always  existed  independent  of  contract  both  by  the 
civil  law  and  our  law  (Abbot  on  Shipping,  p.  247, 
5th  edit.) ;  and  by  the  American  law  (widen  does 
not  hghtly  esteem  convenience)  the  captain  may 
detain  the  goods  until  a  bond  to  pay  the  sum 
contributable  is  paid,  or  even  until  the  amount 
is  paid  (Kent's  Commentaries,  vol.  3,  p.  339, 
IQtn  edit.)  It  is  expressly  contracted  for  in  the 
present  case.  Now,  we  know  how  many  weeks 
or  months  the  adjustment  of  a  general  aver- 
age claim  may  take,  and  what  questions  arise  as  to 
the  proper  item  for  allowance,  and  yet,  practically, 
it  never  interferes  with  the  delivery  of  the  cargo, 
proper  security  being  given  as  a  matter  of  course 
to  pay  what  in  the  result  is  found  to  be  due.  The 
rule  contended  for  by  the  defendant,  and  which 
is  to  some  extent  sanctioned  by  Pearson  v.  Ooschen 
(«up.),  would  come  to  this,  that  the  only  case  in 
which  there  is  a  lien  for  dead  freight  it  is  not  for 
dead  freight  at  all.  If  there  is  an  agreement  to 
pay  so  much  a  ton  upon  the  carrying  capacity  of 
the  ship,  it  matters  not  whether  the  ship  is 
full  or  empty,  the  same  sum  is  to  be  paid  by  the 
agreement,  and  there  is  nothing  like  dead  freight 
in  the  transaction ;  yet  it  is  said  that  the  clause 
for  dead  freight  was  intended  to  apply,  and  can 
only  apply,  to  such  a  charter  party.  But  if  the 
agreement  is  to  load  a  full  cargo,  and  to  pay 
so  much  a  ton  for  the  cargo  deUvered,  then,  if  a 
short  cargo  is  loaded,  there  is  a  claim  for 
dead  freight;  in  other  words,  the  ft^ight  does 
not  exist,  or  is  dead,  which  would  have  ex- 
isted if  the  cargo  had  been  loaded,  and  in  this, 
which  is  the  only  real  case  of  dead  freight,  the 
agreed  lien  for  d^d  freight  is  said  not  to  be  applic- 
able, and  in  that  way  the  agreement  of  the  parties 
is  set  aside.  As  regards  authority,  the  judgment 
of  all  the  Judges  in  the  case  of  Birley  v.  Oladstonet 
17  C.  B.  N.S.,  352,  may  be  regarded  as  almost  in 
point,  in  favour  of  the  view  above  taken.  In  that 
case  the  freighter  engaged  to  ship  a  full  cargo,  and 
was  to  pay  21.  5«.  per  ton  for  salt  on  the  vo3rage 
out,  and  122.  per  ton  of  flax  and  hemp,  and  SI.  per 
ton  for  tallow  on  the  voyage  home.  There  was  a 
claim  for  dead  freight,  S721. 12«.,  in  respect  of  space 
unoccupied.  The  question  argued  was,  whether  the 
general  clause  in  the  charter  party,  by  which  the 
shipowner  bound  the  ship  and  tackle,  and  the 
freighter  bound  the  cargo,  under  a  penalty  for  the 
due  performance  of  all  the  covenants,  amounted  to 
a  contract  that  the  shipowner  should  have  a  lien 
for  dead  freight.  It  was  held  that  it  did  not ;  and 
the  ground  of  decision  was  that  this  clause  was 
intended  to  give  mutual  remedies,  and  as  it  would 
not  operate  to  give  the  freighter  a  hen,  so  it  was 
not  intended  to  give  the  shipowner  a  lien.  But  it 
was  never  suggested  that  if  there  was  a  contract 
for  a  lien  in  respect  of  dead  freight,  it  would  not 
apply  to  such  dead  freight  as  the  present,  because 
it  was  unliquidated.  The  case  of  PhiUi^e  v.  Rodie 
(15  East,  547),  is  in  entire  conformity  with  this 
decision.  I  think  it  will  appear  that  one  of  the 
learned  judges  who  decided  the  case  of  Pear- 
son V.  Ooschen  («t*p.),  was  under  an  errone- 
ous impression  as  to  the  effect  of  the  above 
two  cases,  though  the  error  was  corrected 
by  the  other  learned  judge,  Mr.  Jiutioe  Willes. 
In  rmlity  the  iaoonvenienoe  seems  to  \)e  isi^ot 


one  suggested  in  the  interpretation  of  the 
than  felt  by  the  merchant  in  acting  upon  i 
not  think  that  we  can,  upon  the  ground  o 
venience,  set  aside  a  contract  giving  ft 
security  for  dead  freight,  which  must  m 
dead  freight  accruing  under  the  same  o 
To  do  so  would  be  rather  adopting  that  a 
tion  which  has  been  much  condemned,  m 
the  doctors  called  inierpretatio  viperina,  be 
destroyed  the  text.  If  the  constructaon 
charter  party  which  I  have  arrived  at  is  ^ 
one,  the  remaining  question  is  whether,  m 
of  lading,  the  right  of  lien  for  the  demnn 
dead  freight  is  retained  as  agaiust  the  he 
that  document.  Upon  the  jMLrticular  woi 
in  this  as  in  similar  documents,  such  as  pc 
insurance,  there  is  abundant  room  for  u 
argument,  both  as  regards  the  printed  pi 
or  they  paying  freight  or  demurrage  if  an] 
be  incuired,"  and  upon  the  written  additk 
other  conditions,"  coming  in  so  awkw» 
does  between  the  words  **  freight "  and  * 
rage."  But,  taking  it  all  together,  the  ef 
seems  to  me  to  be  clear  enough;  when 
the  charterer  it  was  intended  to  retain  t 
right  of  lien,  and  the  fair  meaning  of  the 
to  do  so.  It  was  contended  by  the  de 
that  the  words  "  if  any  should  be  incurred' 
that  the  demurrage  previously  incurred  ( 
be  intended.  But  these  words  are  pu 
usual  form,  and  are  in  general  really  snp 
because  demurrage  cannot  be  payable  unk 
been  incurred.  It  would  be  unwarran 
make  the  effect  of  such  an  instrument 
upon  the  retaining  of  words  generally  ino 
And,  on  the  other  side,  it  may  be  said 
word  "  demurrage  "  in  the  bill  of  lading  n 
to  demunugc  at  the  port  of  loading,  becansi 
ing  to  the  language  of  the  charter  par 
could  be  contemplated  at  the  port  of  di 
And  it  may  be  observed  that  although  tl 
arc  generally  inoperative  as  regards  the 
demurrage,  yet  they  prevent  the  bill  of  lad 
containing  an  admission  that  demurrage 
and  this  would  be  a  good  reason  for  : 
them  in  the  present  case,  because  by  th 
party  days  of  frost  are  not  to  be  int 
the  loading  days,  and  it  might  not  h 
or  agreed  how  much  of  the  delay  ^ 
that  cause.  It  appears  to  me,  howev 
cient  to  say  that  the  language  in  ' 
sent  bill  of  lading  includes  all  the  (X 
in  the  charter  party  upon  the  perfon 
which  the  cargo  is  to  be  delivered— t 
ment  of  freight,  demurrage,  dead  freij 
average.  This  construction  is  in  confoni 
the  authorities  which  have  been  decide 
the  effect  of  the  word  "conditions"  in 
document.  In  Wegener  v.  SrtUih  {sud.)i  tl 
of  the  bill  of  lading  were  "  ana  oUi 
ditions  as  per  charter  party,"  and  the  < 
Common  Pleas  held  that  the  word  "  coim 
made  demurrage  due  under  the  charter  pi 
able  upon  delivery.  And  this  decision  wis 
approved  ef  by  the  Court  of  Queen's  B 
Smith  V.  Sieveking  (4  E.  &  B.,  p.  945),  thooff 
case  the  only  words  being  "  pajdng  ft^  *? 
as  per  charter  party,"  the  court  hdd  thfl  fij 
ing  of  those  wor&  was  payment  of  frw 

rate  in  charter  party.    Error  was  faroo^ 
Exchequer  Chamber,  and  the  cms  was  Ml 
\  V)o  cX«ax  tw  ^x^ment.    Areautk^^^ 
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e  demurrage  incurred  before  the 
bill  of  lading  not  being  covered  by 

but  this  was  not  the  ground  of 
1  Parke,  B.  stated  to  be  that  the 
nt  for  the  goods"  meant  payment 
e  of  the  goodi?.  There  is  no  autho- 
iifferent  meaning  to  the  word  **  con- 
t;  is  the  only  rational  meaning  of  the 

as  it  is  with  **  freight  and  de- 
l  thus  signifying  those  payments 
f  the  charter  to  be  made  on  delivery, 
on  for  deliveiT.  It  must  be  taken 
«  in  the  bill  of  lading  to  the  charter 
;  defendant  had  notice  of  the  con- 
d  was  admitted  upon  the  argument 
reived  a  copy  of  it,  so  that  he  knew 
ons  upon  which  the  cargo  was  de- 
m,  therefore,  of  opinion  that  the 
were  right  in  giving  the  plaintiff 
,  that  they  were  right  in  withholding 
►r  the  detention,  that  they  would  be 
g  the  dead  freight,  and  that  their 
jt  be  corrected  to  that  extent.  I 
that  from  what  we  wore  told  took 

argument  of  this  case  in  the  court 

no  reason  for  supposing  that  the 
i*s  Bench  would  not  have  given  the 
f  they  had  not  felt  bound  by  the 
irsim  V.  Goschen  {mvp.) 
Chis  is  a  special  case  stated  in  an 
1  the  plaintiff  sued  the  defendants 
t  and  demurrage.     The  plaintiff  was 

ship  called  the  Superior,     The  de- 
merchants  in   London,  and  con- 
bain   timber  shipped  on  board   the 
lintiff   chartered    the   ship    to  one 

the  charter  party  the  ship  was  with 
speed  to  sail  and  proceed  to  Sulina, 
d  from  the  factors  of  the  freighter 
aplete  cargo  of  staves,  grain,  seed, 
)ods  or  lawful  merchandise,  which 
bound  himself  to  ship,  and  being  so 

therewith  proceed  to  London  and 
le  on  being  paid  freight,  according 
ified  rates.  The  freight  to  be  paid  in 
ing  and  right  delivery  of  the  cargo. 
Ays,  not  to  coimt  before  16th  Oct., 
nerchants'  agents,  are  to  be  allowed, 
not  sooner  despatched,  for  loading, 
larged  as  fast  as  ship  can  put  the 
1  ten  days  on  demurrage  over  and 
.  laying  days  at  SI.  per  day ;  the 
5  an  absolute  lien  on  the  cargo  for 
d  freight,  demurrage,  and  average ; 
;erer's  responsibilities  to  cease  on 
le  cargo,  provided  it  be  of  sufficient 
the  freight  and  charges  on  arrival 
Large.  The  ship  proceeded  to  Sulina 
lort  cargo.  The  cargo  was  shipped 
er's  agents.     A  bill  of  lading  was 

captain  for  283,182  staves,  to  be 
le  port  of  discharge  as  per  charter 
der  or  assigns,  he  or  they  paying 

other  conditions,  or  demurrage,  3 

incurred,  for  the  said  goods  as  per 

The  claim  for  cargo  short  shipped 
jad  freight)  was  364Z.  1^«.  od.  The 
murrage  in  respect  of  the  ship 
1  ten  days  on   demurrage  proper 

loading  was  80Z.,  and  there  was  a 
of  reasonable  damages  for  eighteen 
I  at  tihe  port  of  loaimg  bejrond  the 


ten  demurrage  days.  The  defendants  were  the 
consignees  oithe  goods  named  in  the  bill  of  lading, 
and  the  property  in  the  goods  vested  in  them  upon 
and  by  virtue  of  the  consignment.  The  plaintiff 
claimed  a  lien  on  the  goods  mentioned  in  the  bill 
of  lading  for  the  dead  freight  and  demurrage,  and 
damages  in  nature  of  demurrage,  which  he  alleged 
to  be  due.  It  was  argued,  on  oehalf  of  the  plain- 
tiff, that  he  would  have  had,  by  virtue  of  the 
charter  party,  a  lien  on  the  goods  shipped  for  the 
dead  freight,  demurrage,  and  damages,  if  the  cargo 
had  not  been  of  sufficient  value  to  cover  freight 
and  charges,  &c.,  but  as  the  cargo  was  of  sufficient 
value,  the  charterer's  responsibility  under  the 
charter  party  had  ceased,  and  that,  conseauently, 
the  bill  of  lading  ought  to  be  construed  more 
favourably  for  the  shipowner,  and  that  the  plain- 
tiff had  a  lien  on  the  goods  to  be  delivered  accord- 
ing to  the  bill  of  lading,  because  the  bill  of  lading 
by  reference  imposed  upon  the  goods  to  be  deli- 
vered under  it  at  the  port  of  discharge,  the  lien 
from  which  the  charterer  was  relieved  under  the 
charter  party,  and  authorised  the  plaintiff  to  exer- 
cise that  lien  in  respect  of  what  nad  occurred  at 
the  port  of  loading  against  the  defendants,  the 
holders  of  the  bill  of  lading  at  the  port  of  dis- 
charge, and  the  owners  of  the  goods  mentioned  in 
it.  it  was  contended,  on  behalf  of  the  defendants, 
that  the  printed  words  in  the  charter  party,  which 
were  supposed  to  give  a  lien  for  dead  freight,  had 
no  effect,  because  no  charge  for  dead  freight  was 
stipulated  for  in  the  charter  party ;  that  the  non- 
responsibility  of  the  charterers  was  applicable  only 
to  defaults  which  might  occur  after  the  sailing  of 
the  ship  from  the  port  of  loading ;  that  the  bill 
of  lading  incorporated  only  such  stipulations 
of  the  charter  party  as  were  applicable  to  the  goods 
mentioned  in  it,  and  which  might  take  effect  in 
respect  of  those  goods  only,  and  that  the  claims 
of  the  plaintiff  in  the  present  action,  even  though 
they  might  come  within  the  terms  of  the  charter 
party,  were  not  such  claims  as  were  imposed  on 
the  defendants  by  the  bill  of  lading.  These  argu- 
ments raise  two  questions,  namely,  first.  What  is 
the  right  construction  of  the  charter  party  ?  and, 
secondly.  What  is  the  right  construction  of  the  bill 
of  lading?  As  to  the  charter  party,  I  am  of 
opinion  in  the  first  place,  that  it  gave  no  lien  to 
the  shipowner  for  dead  freight.  It  seems  to  me 
that  a  charter  party  which  leaves  the  damages  to 
be  recovered  in  respect  of  short  loading  unspeci- 
fied, and  therefore,  at  large,  gives  no  claim  for 
dead  freight  properly  so  cafled.  Such  a  claim  for 
unlicjuidated  damages  is  not  dead  freight  (per 
Williams  and  Willes,  JJ.,  in  Pearson  v.  Ooscheii 
(17  C.  B.,  N.  S.,  352),  and  as  I  have  always  under- 
stood, was  intended  by  Lord  Ellenborough  in 
rkiUips  V.  Eodie  (16  East,  p.  555).  I  always 
thought  that  that  great  judge  wap  pointing  out 
that  although  many  people  called  unascertained 
damages  for  not  loading  a  full  cargo  dead  freight, 
they  were  wrong.  And  inasmuch  as  the  charter 
party  gives  an  express  lien  in  terms  for  dead 
freight  only,  it  is  not  to  be  construed  as, giving 
it  for  unliquidated  damages  for  not  loading  a  full 
and  complete  cargo.  Speaking  of  a  similar  claim 
in  respect  of  prepaid  freight,  which  was  not  freight 
in  its  ordinary  sense,  Lord  Kingsdown  laid  it 
down  that  "  wnere  parties  instead  of  trusting  to 
the  general  rule  of  law  with  respect  to  freight,  have 
maoe  a  specdal  oontract  for  themaeWea  for  fk^^* 
ment  which  is  not  fragYit,\tmT&&\i  dsb^xAu^^^ 
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terms  of  that  contract  whether  a  lien  does  or  does 
not  exist,  and  that  when  the  contract  made  gives 
no  lien  the  law  will  not  supply  one  by  iniplication 
(Ki/rchner  v.  VenuSy  12  Moo.  F.  C.  G.,  p.  398),  and 
the  application  of  this  doctrine  to  the  present  case 
is  not  affected  by  the  printed  clause,  which  would, 
if  there  had  been  any  dead  freight  stipulated  for 
by  the  charter  party,  have  given  an  absolute  lien 
for  it :  (Pearson  v.  Goschen,  17  C.  B.,  N.  S.,  p.  352). 
That  case  seems  to  me,  if  I  may  be  allowed  to  say 
so,  rightly,  and  according  to  the  true  mode  in 
which  the  courts  ought  to  deal  with  mercantile 
business,  to  point  out  a  necessary  and  timely  modi- 
fication of  the  older  rule  of  construction  as  to 
giving,  if  possible,  a  meaning  to  every  term  in  the 
contract  in  cases  where  a  modem  mercantile  in- 
strument is  known  to  be  in  a  printed  and  general 
form,  with  parts  of  it  to  be  filled  up  in  writing,  to 
apply  it  to  particular  transactions.  As  to  the 
second  point  argued  with  regard  to  the  charter 
party,  namely,  that  the  liabihty  of  the  chajrterer 
m  respect  or  damages  for  short  loading  and  for 
demurrage  and  damages  for  detaining  the  ship  at 
the  port  of  loading  beyond  the  demurrage  days, 
ceased  on  the  loading  on  board  the  ship  of  a  cargo 
of  sufficient  value,  and  that,  as  a  consequence,  the 
bill  of  lading  ought  to  be  construed  in  favour  of 
the  shipowner,  so  as  to  throw  the  burden  of  the 
lien  on  the  consignee  under  the  bill  of  lading  at 
the  port  of  discharge,  I  cannot  agree  that  the 
second  proposition  could  properly  be  affirmed, 
merely  because  the  first  were  made  good.  But, 
further,  I  do  not  think  that  the  first  propo- 
sition is  sound.  With  iJl  respect  for  the 
judges  who  decided  Bannister  v.  Breslauer  («tp.), 
I  think  that  their  interpretation  of  the  charter 
party  was  too  severe.  The  case  was  decided  on  de- 
murrer. The  judges  relied  much  on  the  lien 
given  in  respect  of  demurrage  which  they  assumed 
lyas  for  delay  at  the  port  of  loading.  But  if  by 
other  terms  of  the  charter  party  than  those  whicn 
were  before  the  court,  demurrage  was  stipulated 
for  in  respect  of  delay  in  loading  at  the  port  of 
discharge,  the  chief  ground  on  which  they  based 
their  interpretations  would  be  cut  away.  I  cannot 
but  think  that  the  safer  and  juster,  and  more 
correct  construction  of  the  clause  then  and  now 
under  discussion  is,  that  it  absolves  the  charterer, 
when  once  a  cargo  of  sufficient  value  is  on  board, 
from  all  liabilities  which,  but  for  it,  he  might 
incur  in  respect  of  anything  happening  after  the 
sailing  of  the  ship  or  more  properly  speaking  after 
the  bill  of  lading  is  given,  as  it  were,  to  replace  the 
charter  party.  The  next  question  is,  what  is  the 
true  construction  of  the  bill  of  lading?  Even  if 
the  charter  party  does  give  to  the  shipowner  the 
alleged  lien  with  regard  to  the  alleged  dead  freight, 
the  demurrage,  and  damages  in  nature  of  demur- 
rage, is  such  lien  imposed  upon  the  goods  men- 
tioned in  the  bill  of  lading  as  against  the 
defendants  the  owners  of  such  goods  and  con- 
signees of  them  under  the  bill  of  lading  ?  The 
answer,  as  it  seems  to  me,  depends  entirely  on  the 
construction  to  be  put  on  the  terms  of  the  bill  of 
lading.  Upon  that  construction  alone  depends  the 
question  whether  there  is  any  evidence  fix)m  which 
a  contract  between  the  plaintiff  and  the  defen- 
dants to  the  effect  contended  for  by  the  plaintiff 
(»n  be  implied.  The  rule  or  canon  of  construc- 
tion is  to  oe  deduced  from  the  cases  which  have 
been  cited.  In  Smith  v.  Sievehvng  (4  E.  &  B.  985) 
^^0  action  was  brought  against  the  conaigaee  a^ 


the  port  of  discharge  under  the  bill  of  lad 
demurrage  incurred  at  the  port  of  loadtng. 
terms  of  the  bill  of  lading,  which  was  for  th( 
cargo,  the  goods  were  to  be  delivered  in  1 
to  order,  Ac.,  he  or  they  paying  for  the  said 
as  per  charter  party.  By  the  charter  pa 
ascertained  sum  of  5{.  per  day  was  stipiila 
as  demurrage  for  delay  at  the  ports  of  loadi 
discharge;  and  it  was  agreed  and  nndE 
that  for  the  payment  of  all  freight  and  dm 
the  captain  should  have  an  absolute  li( 
charge  on  the  cargo.  The  Court  of  Queen's 
decided  in  favour  of  the  defendants  (4  E 
945),  and  Parke,  B.,  in  affirming  that  d 
in  the  court  of  error  (5  E.  &  B.  5l>0' 
"  In  this  case  you  must  contend  that  tl 
signor  at  the  port  of  discharge  contnu 
pay  for  the  antecedent  delay  of  the  ch 
which  occurred  at  the  port  oi  loading  be 
consignee  had  anything  to  do  with  eithei 
or  ship.  Such  a  contract  is  one  which  i 
strong  evidence  to  support  it,  for  it  is,  to 
least,  not  a  reasonable  one.'*  In  CJuiitpeU 
foH  (10  C.  B.,  N.  S.,  802)  the  action  was 
the  indorsees  of  the  bill  of  lading  for  den 
at  the  port  of  discharge.  By  the  chartc 
sixteen  lay  days  were  allowed  for  loading  i 
loading,  and  there  was  demurrage  at  21] 
for  any  detention  beyond  that  tune.  By 
of  lading  the  goods  were  deliverable  tc 
"  paying  freight  as  per  charter  party,"  an 
was  a  memorandum  written  in  tne  margin, 
are  eight  working  days  for  unloading  in  U 
Upon  this  memorandum  the  claim  whs  fi 
Tne  court  gave  judgment  for  the  defe 
Willes,  J.  says,  "  It  may  be,  and  it  doe 
happen,  that  the  jxjrson  who  receives  the 
intends  to  pay  all  the  charges  mentioned 
charter  party.  But  when  it  is  intended  th 
an  obligation  should  be  imposed  upon  him  it 
be  done  in  plain  words,  as  was  done  in  We* 
Sitiith  (15  C.  B.  285)  and  other  cases  where 
terms  of  the  bill  of  lading  the  goods  wet 
deliverable  to  order  against  payment  of  the 
freight,  and  other  conditions  as  per  charter 
And  at  the  end  he  says,  "  There  must  be 
intention  expressed  that  the  consignee  of  i 
of  lading  is  to  jmy  demurrage  before  he 
charged  with  it.  This  is  an  established  i 
which  it  is  highly  important  to  adhere." 
Fnj  V.  The  Chartei'cd  Mercantile  Batik  of 
(L.  Rep.  1  C.  P.  689),  the  charter  party  ma 
goods  deliverable  on  payment  of  freight  at  I 

¥er  ton,  the  ship  to  have  a  lien  on  cargo  forf 
he  terms  of  the  bill  of  lading  were  "  freight! 
said  airgo,  payable  in  London  as  per  charter  l 
It  was  contended  that  the  defendants,  the  d 
of  the  bill  of  lading,  were  liable  for  the  i 
freight  of  the  whole  cargo.  The  court  o 
against  the  c'aim.  "The  charter  partyi 
Erie,  C.  J.,  "  also  contains  the  clause, '  ship  t( 
a  lien  on  the  cargo  for  freight,*  and  it  is  saw 
this  entitled  the  shipowner  to  a  lien  on  eaci 
of  the  cargo  for  the  whole  freight.  I  thin 
judgment  of  Willes,  J.  in  ChaitpeU  v.  Oi 
applies  in  terms  to  this  case,  Ac  I 
with  it  that  if  it  is  wished  to  include 
of  the 
than  to 
words  "ought 
lading,   which  would  show  that 
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case  of  Wegener  v.  Smith  (15  C  B. 
as  reported  states  that  the  action 
rage,  without  saying  whether  for 
>rt  of  loading  or  discharge.  The 
provided  for  the  delivery  of  the 
n  measurement  freight,  and  in  case 
)  captain  to  be  paid  5^  for  every 
ay.  The  bill  of  lading  made  the 
le  to  order  "against  payment  of 
ght,  and  other  conditions  as  per 

I'he  court  held  that  by  the  words 
litions,"  the  liability  to  pay  demur- 
crated  into  the  bill  of  lading,  and 
favour  of  the  plaintiff.  This  would 
le  in  favour  of  the  plaintiff  if  the 
;in  claimed  had  been  in  respect  of 
imenceraent  of  the  voyage,  "  but  it 
ined  on  inquiry,"  says  Lord  Camp- 
Sieveking  (4  E.  &  B.  951,  952),  that 

sued  for  in  that  case  had  accrued 
le  livery,  and  had  arisen  from  the 
lefendant  in  not  sooner  receiving 
id  upon  the  case  being  again  cited 
error,  Jervis,  C.J.,  remarks  that 
for  demurrage  accruing  from  his 
i)  own  delay  in  the  port  of  dis- 
&  B.  591).  These  remarks  were 
it  out  that  the  case  is  not  incon- 
)  doctrine  laid  down  in  Smith  v. 
case  of  Kern  v.  Deslaiules  (IOC.  B. 
ilso  relied  on,  and  certaiiily  in  it 
1  to  a  claim  of  a  lien  as  being  in- 
;he  charter  party  into  the  bul  of 
he  words  of  the  bill  of  lading  were 
r  paying  fi'eight  for  the  said  goods 
it  stress  was  laid  by  the  court  in 

fact  that  the  defendants,  the  con- 
g  under  the  bill  of  lading,  were 
he  charterers.  Unless  the  decision 
1  on  that  ground,  which  it  seems 
present  to  determine,  I  think  it 
rted  at  all.     It  is  stated  with  some 

note  by  the  learned  reporters  at 
,se,  that  "  eiTor  was  brought  upon 
3ut  the  matter  was  compromised 
.'*  The  rule,  or  canon  of  construc- 
i  to  be  that  which  is  laid  down  by 
uppell  V.  ComfoH  (10  C.  B.  802), 
o  liability  other  than  such  as 
38  in  respect  of  the  caniage  of  the 
,  is  to  be  held  to  be  imposed  on  a 
)ds  mentioned  in  a  bill  of  lading, 
ility  is  clearly  imposed  by  plain 
ig  that  rule  to  the  bill  of  lading  in 
,  it  seems  to  me  that  we  ought  not 
ay  liability  attached  against  the 
spect  of  dead  freight,  demurrage, 
e  nature  of  demurrage,  incurred  at 
iug.  The  words,  "  and  all  other 
emurrage,  if  any  should  be  in- 
sfied  by  making  them  applicable  to 
lature  of  demiu-rage  for  any  delay 
•  through  the  default  of  the  con- 
i;  of  discharge.  Indeed,  they  are 
3h  a  liabitity  in  the  present  case, 
larter  party  no  specified  number  of 
ed  at  the  j)ort  of  discharge,  and  no 
tly  so  called,  is  provided  for.  The 
3harged  as  fast  as  she  can  put  the 

bill  of  lading  may,  therefore,  be 

the  phrase,  "conchtions  or  de- 

intentioDaUjr  alternative,  that  ia  f 


to  say,  applicable  to  a  claim  which  may  more  pro- 
perly be  called  a  condition  in  the  nature  of  de- 
murrage, than  demurrage.  The  proposed  con- 
struction also  gives  full  value  to  the  words,  "  for  the 
said  goods."  At  all  events  the  bill  of  lading  does 
not  clearly  and  plainly  apply  to  claims  made  in  re- 
spect of  transactions  which  occurred  before  the  par- 
ticular goods  were  on  board,  and  not  in  respect  of 
those  goods,  and  which  claims  therefore,  when 
made  against  persons  in  the  position  of  the  defen- 
dants, are,  to  say  the  least,  not  reasonable.  There- 
fore I  am  of  opinion  that  the  judgment  below 
ought  to  have  been  wholly  in  favour  of  the  defen- 
dants. I  think  that  the  part  which  was  in 
favour  of  the  plaintiff  for  SOI.  for  demurrage 
ought  to  be  reversed,  and  the  part  of  the  judg- 
ment which  was  in  favour  of  tne  defendants,  as 
to  dead  freight  and  damages,  ou^ht  to  be  affirmed. 
Since  this  case  was  argued,  and  since  this  judgment 
was  written,  our  attention  has  been  called  to  the 
case  of  M*Lean  v.  Flaming,  in  the  House  of  Lords 
(L.  Rep.  2  H.  of  L.  Sc.  128),  and  if  I  had  thought 
that  that  case  overruled  anything  I  have  said  in 
this,  I  should  have  willingly  bowed  to  it.  But  in 
that  case,  as  I  understand  the  judgment,  the 
charter  j)arty  was  in  respect  of  the  carriage  of  a 
uniform  cargo,  and  the  freight  was  payable  at  a 
fixed  sum  per  ton,  and  the  charter  party  ascer- 
tained the  amount  of  the  cargo  that  was  to  be 
loaded.  It  then  put  upon  the  charterers  the  lia- 
bility of  loading  a  full  cargo,  and  gave  a  lien  to  the 
shipowner  for  dead  freight.  Now,  under  those 
circumstances,  it  was  pointed  out  by  some,  if  not 
all,  of  the  learned  lords  who  took  part  in  the  judg- 
ment, that  the  damages  for  not  loaaing  a  full  cargo 
were,  in  point  of  &ct,  ascertained,  because  they 
would  be  the  specified  amount  per  ton  upon  the 
quantity  that  was  really  ascertained ;  and  if  that 
were  so,  that  would  properly  be  dead  freight 
within  the  ordinaiy  meaning  of  the  term,  and  the 
lien  being  given  in  terms  for  dead  freight,  that 
case  would  be  within  the  recognised  rule ;  and  as  I 
understand  their  Lordships,  they  declined  to  over- 
rule the  case  of  Klrchner  v.  Venue,  and  expressly 
declined  to  overrule  the  case  of  Pearson  v.  Oosclien, 
which  I  think  is  decided  on  valuable  principles, 
that  ought  to  be  generally  applied.  I  therefore  do 
not  consider  that  that  case  overrules  what  I  have 
said  of  this  charter  party.  With  regard  to  the 
question  of  the  bill  of  lading,  even  although  the 
charter  in  this  case  did  give  alien  for  dead  freight, 
it  seems  to  me  that  the  authoritv  in  the  House  of 
Lords  leaves  the  case  untouched,  because  the 
House  of  Lords  in  the  case  before  it  came  to  the 
conclusion  that  the  action  was  between  those  who 
were  virtually  the  charterers  and  the  shipowner, 
and,  therefore,  they  decided  the  case  on  the 
charter  party  alone,  and  held  only  that  the  fact  of 
bills  of  lading  being  given  to  a  charterer  cannot 
alter  or  affect  his  liabiBty  under  the  charter  party. 
It  therefore  seems  to  me  that  that  case  does 
not  affect  this  case,  and  I  adhere  to  the  judg- 
ment which  I  had  already  written.  The  case  seems 
to  me  to  be  one  of  great  importance,  because 
bills  of  lading  are  the  documents  on  which  goods 
are  bought  and  sold  before  ships  arrive,  and  if  the 
value  of  the  bill  of  lading  is  to  be  dependent  on  an 
unascertained  amount  to  be  paid  in  respect  of  an- 
tecedent transactions,  which  cannot  be  known  or 
estimated,  any  legitimate,  in  the  sense  of  whole- 
some, traffic  in  Buoh  a  docameoXi  cttEiTLQ^\^^\aAcsc* 
taken.    This   oonmderation  tein^^A  \iO  ^^  ««cfi& 
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conclusion  as  the  legal  reasoning  which  has  been 
before  applied. 

CuANXELL,  B. — In  this  case  I  think  the  judg- 
ment of  the  Queen's  Bench  should  be  affirmed. 
The  question  is,   whether  the  plaintiff  who  is  a 
shipowner,  has  a  lien  on  certain  timber  carried  in 
his  ships,  as  against  the  defendants,  who  are  in- 
dorsees of  a  bill  of  lading  relating  to  the  timber, 
for  all  or  any   of   three  distinct  claims.     These 
claims  are,  first  80i.  for  demurrage  incurred  by 
the  detention  of  the  ship  at  the  port  of  loading 
for  ten  days,  during  which,  according  to  the  terms 
of  the  charter  party,  the  charterer,  if  he  detained 
the   ship,  was  to  pay   8/.    per    day  demurrage ; 
secondly,  a  further  claim  for  damages  for  the  ship's 
detention  for  a  further  period  of  eighteen  days  oe- 
yond  the  ten  days ;   and  thirdly,  a  claim  for  what 
18  called  dead  freight,  which  is  said  to  be  incurred 
in  consequence  of  a  full  cargo  not  having  been 
loiided.     it  is   clear  that   the  plaintiff  can   only 
have  a  lion  for  any  of  these  claims  by  express 
contract,  inasmuch  as  the  lien  which  as  shipowner 
he   would  have,   independently  of  anj  contract, 
would  only  extend  to  the  actual  freight  of  the 
goods  carried:    (PhiUips  v.  Bodhj  15  East.  547; 
Bh'ley  v.   Gladstone,  3  M.  &  S.,  205.)      Further, 
although  the  charter  party  may  contain  an  express 
contract  giving  him  such  a  lien  on  the  gooas  as 
against  the  charterer,  yet  he  could  not  have  the  lien 
as  against  the  indorsee  of  a  bill  of  lading,  unless  it 
is  stipulated  for  in  the  bill  of  lading,  eitlier  by  the 
incorporation  of  the  clause  in  the  charter  [)arty, 
or  by  its  being  expressly  mentioned.   The  ouestioii 
what  lien  a  shipowner  has  against  the  holaer  of  a 
bill  of  lading  therefore  reduces  itself  into  a  question 
of  construction,  either  of  the  bill  of  lading  alone,  or 
of  the  bin  of  lading  and  the  incorporated  charter 
party  combined,  as  the  case  may  be :    (see  Wejonrr 
v.    Smith,  and   Smith  v.   Sleveking   {sup.).     It  is 
important,  however,    in    construing  these   docu- 
ments,   to    consider    both    the  nature  of  a  lien 
and    the   nature  of   the   documents    in    respect 
of  which  a  lien  is  claimed.     In  Phillips  v.  Bodh, 
the  difficulties    which    would    be    created  by  a 
lien  for  an  uncertain  amount    are  pointed  out. 
Where  the  amount  of  the  demand  in  respect  of 
which  the  lien  is  claimed  is  capable  of  being  cal- 
culated, the  holder  of  the  bill  of  lading  will  know 
what  to  tender ;  but  where  the  demand  is  for  un- 
liquidated damages  no  tender  can  be  made ;  and 
therefore,  except  by  some  arrangement  between  the 
parties,  such  as  was  arrived  at  in  the  present 
case,  but  which  could  not  be  possible  where  the 
solvency  of  the  holders  of  the  bill  of  lading  was  at 
all  doubtful,  the  goods  must  be  detained  until 
these  damages  have  been  ascertained.     In  the  very 
probable  case  of  the  parties  as  against  whom  the 
damages  have  to  be  fixed  being  foreigners,  or,  in- 
deed, in  any  case,  it  is  obvious  that  very  considera- 
able  delay  must  take  place.    In  the  mean  time  the 
goods  may  deteriorate  in  value.    The  greatest  in- 
convenience would  therefore  be  caused  by  con- 
sti-uing     the     shipowner's     lien    to     extend    to 
unliqmdated  damages  for  breach  of  the  charter 
party;  and  although  it  is  not  of  course  impos- 
sible for  the  parties  to  contract  for  a  lien  for  such 
damages,  unless  there  was  in  the  contract  a  very 
clear  expression  of  their  intention  to  do  so,  the 
court  would  not  so  construe  the  contract.    In  the 
present  case  both  the  charter  party  and  the  bill  of 
lading  mention  a  lien  for  "  demurrage."    I  think 
^ere  can  be  no  question  that  tlua  extends  to  tbe 


80Z.  claimed  for  the    ten  days  during  whi 

charterers  detained  the  ship,  as  proriofed  fa 

charter  party.     The  plaintiff  is  therefore  ( 

to  this  amount  as  decided  by  the  Qaeen's 

As  regards  the  further  detention  for  eightee 

the  damages  for  this  are  not  demurrage  at  i 

perly  so  called.     Demurrage  is  a  sum  agree 

paid  for  the  detention  of  a  vessel,  and  the 

not  applicable  to  the  damages  caused  by  d< 

her  contrary  to  agreement.     I  have,  therd 

doubt  at  all  that  the  plaintiff  is  not  entitled 

lien  for  the  damages  ciiused  by  the  furthei 

tion  for  eighteen   days.     The  point  of  dm 

culty  in  the  case  is,  that  relating  to  what  i 

"  dead  freight."     The  charter  party  gives  t 

owner  a  lien  for  "  dead  freight,"  it  does  n 

ever,  in  any  other  way  mention  any  dead 

nor  does  it  contain  any  covenant  that  full 

shall  be  paid  on  all  the  ship  could  carry,  wl 

full  cargo  is  loiided  or  not.     The  bill  of  lad 

vides  that  the  holder  shall  pay  "  freight 

other  conditions   and  demurrage  (if   ani 

curred)  for  the  said  goods,  as  per  the  said 

party."     I  think  this  sufficiently  incorpoi 

charter  party  to  entitle  the  shipowner  to 

against  the   defendants    oii    any    lien  « 

would  have  under  the  charter  jiarty  for 

there  called  "  dead  freight :  (see  We-fjener 

(snjh)    The  question,  however,  is,  what  is 

meaning  of  the  expression  **  dead  freight,' 

in  the  cTiartcr  jiarty,  and  does  it  cover  the 

the  present  case,  which,  as  jwinted  out 

Ellenborough,   in  Phillips  v.  Bcxile  (sap. 

freight  at  iUl,  but  is  unliquidated  damage 

loss   of  the  freight?     In   that   case  Lor 

borough  says,  that  in  order  to  give  the  lien 

"  the  covenant  should  have  been  to  pay  fol 

as   if    the  goods    had    been    actually  lo 

bofird,  and  that  the  master  should  have  i 

lien  ujion  goods  actually  on  board  as  if 

had  been  fiuly  laden  with  all  good.s  coven 

be  loaded."     In  the  present  case,  the  lattc 

the   suggested  covenant,  or  something  li 

found,  but  not  the  former.     It  is  true  tl 

hold  that  "  dead  freight  "  in  the  charter  p 

not  include  unliquidated  damages  for  loss  o 

we  give  no  effect  to  the  expression  at  all. 

however,   with   what  was   said  on  this 

Williams  and  Willes,  JJ.,  in  Pearson  v. 

(sup.),  that  when  these  words  occur  in  an 

clause  in  a  mercantile  contract  it  is  not  i 

to  find  an  application  for  them  in  thisi) 

case.     If  the  charter  party  had  provided 

dead  freight,  strictly  so  called,  being  pay 

clause  would  have  taken  effect  and  oonierp 

but  as  it  is,  it  does  not  take  effect,  because 

nothing  for  it  to  apply  to.  In  the  case  last 

to,  the  point  in  the  present  case  was  really 

as  the  court  held  that  a  clause  giving  a 

"  dead  freight "  was  wholly  inapplicable  to 

for  damages  in  respect  to  the  charterers 

failed  to  load  a  full  cargo.    In  this  court  w« 

not  be  bound  by  that  decision  if  we  did  n( 

with  it ;  but  I  do  agree  with  it,  and  w 

reasoning  on  which  it  proceeds.    We  h» 

pressed  m  the  argument  with  the  dan* 

charter  party  that  the  charterer's  respoM 

are  to  cease  on  shipment  of  the  cargo,  jg 

be    of   sufficient  value    to  cover  tne  m 

charges    on    arrival    at    the   port  d  ^ 

It    hna    been    contended    that    all  w 

i  \fiX€E'%  'ra&^ivaibilities  for  all  l^6i(dMi 
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cease   on    shipment,    and    that, 
Qiist    have    been    intended    that 
3  a  lien  on  the  goods,  otherwise 
would  be  without  remedy.    It  is 
lecessary  for  us  to  decide  whether 
were,  or  were  not  relieved  from 
respect  of  the  claims  which  we 
shipowner  cannot  maintain  against 
As  at  present  advised,  however, 
se  does  not  apply.  At  all  events,  it 
:  to  induce  me  to  put  a  different  con- 
previous  claim  than  I  otherwise 
»ly  the  charterer's  responsibilities 
cease,  are  the    responsibilities  in 
matters  for  which  a  lien  is  created ; 
es  in  the  way  of  creating  a  lien  for 
nages,  and  the  stipulation  that  the 
of  sufficient  value  to  cover  the 
arges  only,  and  not  the  freight 
damages,  afford  a  stronger  argu- 
r  that  there  is  no  lien,  and,  there- 
)f  responsibility  of  the  charterers 
images  than  for  holding  that  there 
d,   therefore,   a  lien.     A  case    of 
islaibei'  (sup.)  has  been  (quoted,  in 
M  that,  under  somewhat  similar 
p  words  in  a  charter  party,   the 
nsibihty  for  demurrage  did  cease, 
e  there  referred  to  was  demurrage 
d,  then  I  agree  with  the  decision, 
certainly  rather  appears  to  have 
•om  the  report,  it  was  merely  un- 
ges  for  the  detention  of  the  ship, 
e  decision  is  somewhat  doubtful, 
•ted,  if  at  all.  by  the  fact  that  the 
le    cesser  of  responsibility  were 
than  here.     The  attention  of  the 
not  appear  to  have  been  drawn  to 
demurrage  there  claimed  was  not 
orly  so  called,  but  only  unliqui- 
•ind,  therefore,  the  opinion  of  the 
en  was  created  for  this  so-called 
3t  entitled  to  the  same  weight  as 
»osed  to  give  it,  if  the  point  had 
been  carefully  considered.  Besides 
elyan  opinion  not  absolutely  essen- 
>n  of  the  ease,  for  although  unlikely 
ble  that  the  parties  should  so  con- 
the  responsibility  of  the  charterer 
no   lien   was  eflfcctually  created, 
bere  damages  have  been  incurred 
)ment,  it  would  be  prudent  for  the 
to  sign  any  bills  of  lading  which 
ress  notice  to  the  indorsee  of  the 
:e8  which  had  accrued,  and  stipu- 
lent.     For  these  reasons  I  am  of 
3  judgment  of  the  Queen's  Bench 
jd  on  all  points.      After  the  argu- 
!,  and  I  had  written  what  I  have 
nent  on  the  point  of  dead  freight, 
8  called  to  the  case  of  McLean  v. 
.  2  H.  of  L.  Sc.  128),  decided  by 
■ds  on  the  3rd  April  last.  The  deli- 
ment  of  this  court  was  postponed 
)pport unity  of  inquiring  into  the 
f,  Fleming.  My  brother  Bramwell 
lecision  in  the    House  of  Lords 
),  and  must  govern  him,  whatever 
lerwise    would  have  been.      My 
r  reasons  he  has  given,  considers 
Fleming  does  not  apply.     Other 
nclnding  myself,  take  the  Bome 


view  of  the  effect  of  the  decision  in  McLean  v. 
Fleming.  If  I  considered  the  decision  of  the 
House  of  Lords  as  one  which  governs  the  present 
case,  of  course  I  should  be  bound  by  it,  and  should 
withdraw  so  much  of  the  judgment  respecting  the 
point  of  dead  freight  as  I  had  prepared  and  have 
read ;  but,  thinking  that  the  decision  of  the  House 
of  Lords  does  not  govern  the  present  case,  I  abide 
by  the  opinion  that  the  plaintiff  cannot  recover  his 
claim  for  dead  freight;  and  I  therefore  think  the 

i'udgment  of  the  Court  of  Queen's  Bench  should 
»e  affirmed  on  all  points. 

The  judgment  of  Bramwell,  B.,  was  read  by 
WiLLEs,  J. — The  questions  in  this  case  depend  on 
the  construction  of  the  bill  of  lading  and  charter 
party.    The  former  refers  to  the  latter ;  the  cap- 
tain is  "  bound  to  consign  his  cargo  as  per  charter 
party,  dated  London,  18th  Aug.,  1866,     and  pay- 
ment is  to  be  made  as  "  per  the  aforesaid  charter 
party."    A  copy  of  this  charter  party  was  sent  to 
the  defendants  with  the  original  bill  of  lading.  The 
bill  of  lading,  then,  must  be  construed  in  connection 
with  the  charter  party,  and  the  surrounding  cir- 
cumstances— perhaps  as  the  bill  of  lading  is  nego- 
tiable, not  all  the  surrounding  circumstances  that 
would   be    applicable  as  between  charterer  and 
owner — but  one,  at  least,  must  be  borne  in  mind, 
viz.,  that  the  defendants  were  consignees  of  the 
whole  cargo.    This  being  so,  it  seems  to  me  that 
the  best  way  to  examine  the  matter  is  first  to  as- 
certain the  meaning  of  the  charter  party.     It  was 
said  by  the  plaintiff  that  the  effect  of  it  was,  that 
on  the  loading  of  the  cargo  the  responsibility  of 
the  charterer  ceased,  as  well  for  all  things  future 
as  those  past ;   and  that  therefore  a  right  must  be 
taken  to  be  given  against  the  person  entitled  to 
receive  the  goods  under  the  bill  of  lading  to  with- 
hold them  till  satisfied  for  all  claims  which  other- 
wise   would     have     been    enforced    against    the 
charterer.     It  is  not  strictly  necessary  to  decide 
this,  perhaps,  because  it  may  be  that  from    the 
form  of  the  bill  of  lading  no  right  is  given  against 
the  defendants,  although  all  rights  are  lost  against 
the  charterer ;  and,  on  the  other  hand,  it  may  be, 
that  by  the  terms  of  the  charter  party  rights  remain 
against  the  charterer,  while  by  those  of  the  bill 
of  lading  they  are  given  against  the  defendants. 
But  the  argument  is  so  important,    an    answer 
one  way  to  the  question    would   be    so    cogent 
in   favour    of   the    plaintiff,    that    it    is    neces- 
sary to  consider  it  minutely.    It  seems    to    me 
that    the    plaintiff   is    wrong  in  his    contention 
on  this  point.     I  do  not  think  that  the  parties  in- 
tended, nor  that  they  have  expressed  an  intention, 
that  the  charterer's  responsibilities  for  causes  of 
actions  then  accrued  should  be  extinguished  on 
shipment.    Agreements  should  be  construed  on 
the  principle  that  parties,  when  making  them, 
contemplate  keeping,  not  breaking  them.    I  do 
not    think  this    charter    contemplates    that    the 
charterer  will  break  his  contract.    It  is  true,  the 
words  "dead  freight"  are  used,  which  certainly 
are  unmeaning  in  this  case,  except  they  provide  for 
the  case  of  a  short  cargo  contrary  to  the  charter. 
What  meaning,  if  any,  is  to  be  given  to  them,  I  shall 
have  to  explain  presently ;  but  I  think  they  are 
not  sufficient  to  show  that  "  responsibilities  "  mean 


<( 


responsibilities  for  past  breaches  of  agreement, 
gain  the  chartei-ers  "responsibilities"  are  to 


Again 


cease. 


It  is  a  verbal  criticism,  but  the  right 
words  would  be,  "  be  extinguished  "  as  to  accrued 
olaims.    Further,  ttiey  are^*  U>  c«aft^  otl  ^^^xftWD.\i 
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of  the  cargo,  provided  it  be  of  sufficient  value 
to    cover    the    freight  and   charges   on  arrival 
at    port    of    discharge."      So   that   it   must   be 
of  sufficient  value  to  cover  the  freight  and  cargo. 
But  why  should  the  shipment  of  a  cargo  of  sifii- 
cient  value  to   cover  freight  and  charges  extin- 
tinguish    an    already    incurred    claim    for    short 
loading,   demurrage,  and   detention  over  the  de- 
murrage days  ?    Again,  it  must  be  of  that  value 
**  on  arrival  at  port  of    discharge."     So  that  if 
damaged  on  the  voyage  to  a  less  value,  the  other 
responsibilities  would  exist.     Further,  they  are  to 
cease  on  shipment  of  the  cargo,  /.c,  a  full  cargo. 
That  is  a  good  reason   why  the  responsibility  to 
ship  a  full  cargo  should  cease,  viz.,  because  it  has 
beeu  done;    but    why    is   it    a    reason    why  re- 
sponsibility for  delay  in  loading  should  cease  P 
Why  should  shipping  a  short  cargo  not  only  be  a 
cause  of  action  m  itself,  but  also  keep  alive  the 
cause  of  action  for  delay  in  shipping?    It  is  also 
certain    that    all    breaches    of    contract   by   the 
charterer    are    not    provided    for  by  a    remedy 
against  the    |)erson  entitled    under    the    bill  of 
lading.     For    if   there    was   no    advance    at    the 
port   of    loading,    an    action    would  lie    against 
the    charterer;    but    clearly    there    is    no    lien 
on  the  goods  for  the  damages  thereby  recover- 
able.    Of  course  tliat  is  not  decisive,  it  may  have 
been  overlooked  ;  but  it  is  an  argument.     I  am  of 
opinion  on  this  part  of  the  cjise,  tliat  the  res|X)n- 
sibilities  which  are  to  cease,  are  those  which  the 
shipowner  without  loss  to  himself  niiiy  render  un- 
necessary in  the  case  supposed,  viz.,  responsibilities 
for  the  freight  and  charges  to  cover  which  the 
cargo  is  of  sufficient  value  on  arrival  at  port  of 
discharge.  The  clause  should  be  read  thus :  '*  And 
on  shipment  of  the  cargo,  provided  it  is  of  suffi- 
cient value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge,  the  charterer's  re- 
sponsibilities   to    cease,    for    such    freight    and 
cnarges."     It  is  said  this  opinion  is  inconsistent 
with  the  case  of  Baumstcr  v.  Breslaiier  {sup.).     If 
so,  I  respectfully  intimate  my  doubt  of  that  deci- 
sion.  But  it  is  to  be  observed  that  every  case  such 
as  this,  where  no  general  principle  of  law  is  in- 
volved, but  only  the  meaning    of  careless    and 
slovenly  documents,  must  depend  on  its  own  par- 
ticular words.    I  may  observe  that  in  one  sense 
this  question  does  not  arise.     For  if  the  plaintiif 
is  right  "  the  cargo  "  has  not  been  shipped,  but 
something  short  of  the  cargo.     However,  to  help 
the  construction  of  the  bill  of  lading,  the  question 
does  arise ;  but,  for  the  reasons  I  nave  given,  it 
should,  I  think  be  answered  unfavourably  to  the 
plaintiif.   Putting  this  meaning  on  this  part  of  the 
charter  party,  it  is  next  convenient  to  examine 
what  lien  by  iiie  charter  party  would  be  reserved 
a^inst  the  party  entitled  to  the  goods,  whom  I 
will  call  "  consignee.'*     The  owners  are  to  have  an 
absolute  lien  for  all  freight,  dead  freight,  demurr^e, 
and  average.     The  doubts  are  as  to  dead  freight 
and  demurrage.     First,  does  dead  freight  include 
short  loading  ?    In  stnctness,  it  does  not.     Dead 
freight    apparently,    in    strictness,    means    some 
agreed  sum  fixed  or  capable  of  calculation,  for 
short  loading.     Now,  it  is  certain  that   geneitd 
damages,  which  are  all  the  plaintiff  could  recover 
here,  are  something  very  dif^rent  from  that.  Here 
the  plaintiff  mi^ht  recover  more  than  a  sum  equal  to 
the  charter  freight  for  goods  carried  ;  or  less,  if  he 
filled  up  advantageously  elsewhere.    Why,  then, 
Bre  these  words,  which  do  not  naturally  sigmff 


damages  for  short  loading,  to  be  held  to  d 

this  case  ?    The  burthen  of  showing  this  is 

plaintiff.    The  argument  he  uses  is,  that  ui 

mtcrj^reted,  the  words   "dead  freight"  ha 

application  ;  that  a  meaning  ought  to  be  g 

them  if  they  are  capable  of  it ;  that  dama| 

short  loading  are  often  called  "  dead  freight 

words  may  be  construed  in  a  secondary  sens 

not  applicable  in  their  primary  sense  ;  that 

wise  no  lien  is  given  for  dead  freight,  thouj 

parties  intended  to  give  very  extensive  liens 

argument  is,  I  think,  of  great  force ;  still  it 

must  be  tried  and  compared  with  argumei 

other  way.     Those  arguments  seem  to  be 

That  the  parties  might  have  sjiid,  "  damaj 

short   loauing "   in  so  many  words  if  th 

thought  fit ;  that  as  they  have  not  done  « 

who  nave  to  decide  on  the  charter  ought 

say  so,  without  almost  a  necessity  for  so 

that  no    such    necessity  exists    here;  foi 

although  it  is  a  rule   that  a  meaning  sb 

given  to  all  words  if  they  are  capable  of  cm 

IS  no  rule  that  it  must  be  done  in  all  cas< 

that  when  it  is  remembered  that  the  forniB  < 

documents  arc  pixjpared  in  t^^e  same  words  r 

whatever  particular  stipulations    may  be 

duced  in  each,  it  is  nioi*e  right  an<l  more  na 

add  the  words  **  if  any  "  to  all  such  genera 

as  those  in  question,  as  was  done  in  the 

Cross  V.  PagiHtno  (L.  Rep.  6  Ex.  0),  than 

any  such  secondary  meaning;    for  that  ' 

secondary  meaning  is   ^veu   to  words  ii 

of   their   primary   meaning,   the   words  ] 

have   that  secondary   mcjuiing,  as  where 

is     held     to     mean     "illegitimate    son" 

there  is  no  legitimate  son.     Further,  to 

that  a  lieu  is  given  for  damages  for  short 

is  to  suppose  that  the  parties  contcmpla 

the  agreement  would  be  broken,  and  n 

which  is  a  wrong  way  of  construing  agn 

as,  presumably,  parties  making  them  coa 

keeping  them,     riow,  when  dead  freight  i 

to  be  paid,  the  charterer  has  the  right  t 

short  cargo  on  paying  the  dea<^l  freight. 

argument  against  the  plaintiff  is  that 

struction  he  contends  for  is  inconvenicnl 

is  not  likely  a  merchant  would  charter  8 

such  terms  that  he  would  not  be  entitlec 

of  lading  without  the  goods  in  it  being  li 

thing  so  uncertain  and  open  to  dispute  f 

for  short  freight;  and  that,  though  in 

there  is  but  one  bill  of  lading,  there  m 

been  several,  and  the  goods  in  each  subje 

claim.     Which  of  these  reasonings  shou 

might  be  matter  of  much  doubt  but  for  t 

McLean  v.  Fh-yning  {sup.),  recently  decid 

House  of  Lords,  where  a  lien  for  "  dead 

under  circumstances  very  similar  to  tho 

case,  was  held  to  give  a  lien  for  damages 

loading.     Pearson  v.  Goschen  {sup.)   is, 

the  otlier  way,  though  certainly  there  tl 

was  rather  assumed  than  determined. 

if  it  conflicts  with  McLean  v.  Fl-c^niing, 

the  latter  must  prevail.     It  remains  to  c( 

to  this  point,  whether  the  shipowner 

right  to  this  lien,  that  right  has  been  pr< 

the  bill  of  lading  ?     But  I  will  first  exar 

other  liens  are  given  by  the  cliartor  part; 

gous  considerations  to  the  foregoing  sh! 

mind,  that  "  demurrage"  means  demorrai 

so  called.     In  the  first  place,  demumtf 

sometimes   used    to    signify   any   imc 
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an    expression    in    common   use 

agreed  time,  and  is  so  used 
p  party.  Demurrage  proper  is 
>y  this  charter  and  the  word 
/tisfied;  so  that,  if  the  plaintiff 
urrage'*  would  have  two  mean- 
nurrage  proper,"  and   "damages 

which  may  be  at  a  greater  or 
le  agreed  demurrage.  In  the  next 
bhe  argument  that  the  parties  are 
n  to  contemplate   breaking  their 

the  result,  then,  I  think  the 
lables  the  owner  to  insist  on  a  lien 
strictly  so  called,  but  not  for  delay 
I  the  demurrage  days.  If,  then, 
oper  constructions  of  the  charter 
hat  of  the  bill  of  lading  ?     If  the 

reserved  the  liens  he  was  entitled 
ilated  for  those  to  which  he  was 
y  has  he  ?  Shortly,  the  meaning 
n  the  bill  of  lading  is  one  in  con- 
e  charter  party.  Let  us  examine 
'  are  to  be  delivered  unto  order,  or 
ssigns,  he  or  they  paying  freight, 
onditions,  or  demurrage,  if  any, 
red  for  the  said  goods,  as  per  the 
r  party."  It  is  certainly  impossible 
'onfidence  as  to  the  meaning  to  be 
cumont.  In  the  first  place,  the 
emurrage ;  of  course,  this  must  be 
len  the  words  are  "  if  any  should 
[^his  means  on  the  face  of  it,  I  sup- 
lereafter  be  incurred."  But  when 
sd  that  the  charter,  "per"  which 
lid,  makes  no  provision  for  demur- 

of  discharge  (and  it  certainly  does 
oos  for  demurrage  at  the  port  of 
hen  it  is  remembered  how  com- 
ke  is  made  of  using  the  "  should  " 
for  "  shall  have  been  "  to  compre- 
Lst  and  future,  must  not  this  be  read 
.  grammar  for  "if  any  shall  have 
it  seems  to  me  it  must  be  so  read, 
read  in  conjunction  with  the  words 
ig freight, and  all  other  conditions." 
ow  have  to  consider  in  reference  to 
uestions,  viz.,  is  there  a  lien  under 
g  for  the  damages  for  short  load- 
ihe  words  "all  other  conditions" 
tild  not  be.  But  those  words  must 
)rming  or  satisfying  all  other  condi- 
said  goods  as  per  the  aforesaid 
for  "  paying  "  conditions  is  insen- 
im  right  in  my  construction  of  the 
le  of  the  conditions  the  consignee 
ed  per  the  charter  party  to  satisfy 

the  goods,  is  paying  damages  for 
ader  the  name  of  "  dead  freight," 

me  that  the  word  "  conditions" 
on,  unless  it  is  to  secure  the  Hens 
ipowner  is  entitled  by  the  charter 
>oses  the  performance  of  some 
dent  or  concurrent,  by  the  con- 
Is  he  to  do  by  the  charter  party  ? 
That  is  expressly  provided  for. 
«  the  ship  can  put  tne  cargo  out  P 

a  condition  precedent  or  concur- 
his  having  the  cargo.  He  may  be 
cad,  but  not  for  "  the  goods ;"  for 
em  whether  he  unload  at  that  rate 
Besides,  that  would  be  only  one 
aot  oanditions.    The  clauae  about  | 


heated  or  damaged  condition  does  not  create  any 
condition  to  be  performed,  but  provides  for  a  way 
in  which,  in  a  certain  event,  the  freight  is  to  be 
computed.  It  seems  to  me,  then,  that  by  the 
charter  party  there  is  a  right  to  insert  in  the  bill 
of  lading  a  hen  for  the  demurrage  and  dead  freight 
or  damage  for  short  loading ;  that  there  is  no  reason 
to  suppose  that  the  captain  intended  to  give  up 
that  right ;  that  there  are  words  sufficient  to  carry 
it;  that  those  words  have  no  application  unless 
they  have  that  effect ;  and  that  consequently  they 
have  that  effect;  and  the  plaintiff  is  entitled  to 
his  lien  for  those  damages  and  demurrage.  It  is 
said  that  the  words  are  "  paying  for  the  goods." 
I  think  that  the  words  must  be  read  "paying 
and  satisfying  all  the  conditions  for  the  goods ; 
for  "  paying  conditions "  for  the  goods  is  insen- 
sible. Even  then  it  is  argued  tliat  the  paying  and 
satisfying  are  to  be  "  for  the  goods,"  wnich  means 
"  for  the  carriage  of  the  goods."  I  do  not  think 
so.  It  means  "  to  have  the  goods."  Demurrage 
is  not  paid  for  the  carriage  of  the  goods,  but  for 
delaying  in  loading,  nor  is  average ;  yet,  by  the 
bill  of  lading,  demurrage  and  average  may  have 
to  be  paid  for  the  goods,  which  may  mean  "  to 
have  them."  Smith  v.  Sieveklng  (sup.),  is  cited  to 
show  that  those  words  "  for  the  goods  "  are  to  be 
so  understood ;  and  certainly  that  case  tends  that 
way.  But  Wegener  v.  Smith  {sup.)  is  an  authority 
the  other  way.  And  it  seems  to  me  clear  that  each 
of  those  cases  must  depend  on  the  very  words  used. 
Here,  again,  the  argument  is  used,  that  if  thee 
were  several  consignees,  and  several  bills  of 
lading,  it  would  be  impossible  to  construe  them 
in  this  way ;  that  either  there  would  be  liens  on 
small  parcels  for  large  damages,  or  other  difficul- 
ties would  arise.  There  is  only  one  bill  of  lading. 
It  may  be  if  there  were  several  it  would  be  impos- 
sible so  .to  construe  them,  though  I  do  not  think 
But,  if  so,  the  conclusion  to  be  drawn  is,  that 


so. 


in  that  case  the  bills  of  lading  would  have  been 
differently  framed.  In  this  particular  case  (if  such 
a  matter  may  be  noticed)  the  fact  is,  that  "all 
other  conditions  "  are  inserted  in  writing  in  an 
otherwise  printed  form  obviously  for  some  im- 
portant purpose,  while  the  clause  about  demur- 
rage "if  any  should  be  incurred"  is  in  print, 
and  good  enough,  at  the  time  of  printing,  to 
comprehend  all  demuri'age,  whether  incurred 
before  or  afler  the  signing  of  the  bill  of  lading. 
Supposing  that  by  the  words  "demurrage  if  any 
should  bo  incurred,"  no  lien  for  the  demurrage 
anterior  to  the  bill  of  lading  would  be  given,  I 
think  it  would  be  given  by  the  words  "  all  other 
conditions."  I  think  those  words,  for  the  reason 
I  have  given,  would  suffice  without  express  men- 
tion of  demurrage,  and  I  think  that  express  men- 
tion does  not  lessen  their  effect.  In  conclusion,  I 
think  the  plaintiff  entitled  to  a  lien  for  the  de- 
murrage, and  the  dead  freight  or  damages  for 
short  loading ;  and  that  the  judgment  should  be 
affirmed  as  to  the  former,  and  reversed  as  to  the 
latter.  But  I  speak  with  great  doubt,  seeing  the 
state  of  the  authorities,  and  knowing  the  different 
opinions  entertained  on  the  questions,  and  con- 
sidering what  they  are — viz.,  what  meaning  is  to 
be  put  on  loose  and  careless  expressions  P  But  I 
cannot  help  thinking  that  if  we  decide  against  the 
plamtiff,  He  will  lose  a  benefit  he  clearly  means 
to  have,  and  the  chartererg  intended  he  should 
have.  The  questions  oughti  to  bsb^«  tlc^  vcsv^icst^i- 
anoe  except  to  tiiQ  psfftASft  Vxi\at^\i^«sA^ss«^ 
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as  a  warning  to  others    not    to  let  them  arise 
again. 

WiLLES,  J. — I  entirely  concur  with  the  judg- 
ment delivered  by  my  brother  Brett — a  judgment 
written  with  such  fresh  and  accurate  acquaintance 
with  the  mercantile  and  maritime  law  applicable  to 
the  subject,  that  I  will  not  attempt  to  add  anything. 

Kellv,  C.B. — ITiree  questions  arise  upon  this 
appeal.  One,  and  the  most  important,  for  it 
governs  the  entire  case,  is  whether  the  words 
interlined  in  the  bill  of  lading,  so  far  incorporate 
into  that  instrument  the  conditions  in  the  cnarter 
party  as  to  entitle  the  plaintiff  to  a  lien  upon  the 
cargo,  of  which  the  defendants  have  become  the 
owners  under  the  indorsement  of  the  bill  of  lading. 
The  first  point  is  as  to  demurrage  in  respect  of  the 
ten  days,  from  the  8th  to  the  18th  Dec.,  amount- 
ing to  SOL  Under  the  bill  of  lading  the  cargo  was 
to  be  consigned  "  as  per  charter  party,"  and  the 
cargo  is  to  be  deliverea  *'  as  per  charter  party  unto 
order  or  assigns,  he  or  they  paying  freight  and  all 
other  conditions  "  [these  words  being  interlined  in 
writing  in  the  printed  bill  of  lading],  "  or  demur- 
rage, if  any  should  be  incurred  for  the  said  goods, 
as  per  the  aforesaid  charter  party."  This  must 
be  read  as  paying  freight  and  demurrage,  if 
any ;  and  the  question  is,  how  much  of  the 
charter  party  is  imported  into  the  bill  of 
lading  by  the  words  interlined  in  the  bill 
of  lading,  "  and  all  other  conditions  P"  These 
words  must  be  read  "performing  all  other  con- 
ditions "  to  make  them  intelligible  and  sensible. 
When  we  look  to  the  charter  party  we  find,  after 
the  provision  for  the  payment  of  the  freight  on 
unloading,  and  for  fifty  lay  days  from  the  15th 
Oct.  and  ten  days  on  demurrage  at  SI.  per  day, 
the  charter  party  proceeds  thus :  "  The  owners  to 
have  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  demurrage,  and  average,  and  the 
charterer's  responsibility  to  cease  upon  shipment 
of  the  cargo,  provided  it  be  of  suflficient  value  to 
cover  the  freight  and  the  charges  upon  arrival  at 
the  port  of  discharge."  And  the  question  is, 
Whether  this  condition  is  binding  upon  the  defen- 
dants under  the  words  "  and  all  other  conditions  " 
interlined  as  before  mentioned?  I  think  it  is. 
First,  because  the  words  cannot  be  treated  as 
words  of  form  and  superfluous,  or  as  having  no 
meaning  or  effect,  seeing  that  they  are  introduced 
expressly  and  in  writing  by  interlineation  in  the 
prmted  bill  of  lading,  and  must  therefore  point  to 
something  intended  and  distinctly  agreed  upon  be- 
tween the  parties,  and  I  see  no  other  condition  to 
which  they  can  apply,  but  the  very  important  one 
that  the  owner  was  to  have  a  lien  upon  tne  cargo  for 
all  freight,  dead  freight,  and  demurrage.  S  has 
been  contended  that  the  words  apply  only  to  any 
condition  touching  these  goods,  the  freight  payable 
under  the  bill  of  mding  being  the  freight  only  for 
this  shipment;  but  I  think  the  reasonable  inter- 
pretation is,  that  any  and  every  condition  is 
imported  which  affects  in  any  way  the  interests  of 
the  owner  or  of  the  defendants  in  relation  to  the 
cargo  thus  consigned.  I  do  not  say  that  notice  of 
the  contents  of  the  charter  party  would  have 
bound  the  defendants  by  this  condition,  but 
assuming  the  words  to  mean  "  performing  all 
other  conditions,"  I  think  the  only  reasonable 
effect  to  be  given  to  them  is  to  preserve  to  the 
owner  the  lien  for  which  lie  had  stipulated  upon  the 
cargo  consigned  to  the  dofendants,  which  otnerwise 
tbejr  would  not  have  been  liable  to  aabisfjr.  It  la  \ia- 


necessary  to  determine  whether,  upon  the  si 
of  this  cargo,  the  liability  of  the  chart^cr 
lien  of  the  owner  altogether  ceased,  as  wellii 
of  demurrage  already  incurred,  as  of  any  b] 
liability  that  might  afterwards  arise,  f<v, 
such  liability  wholly  or  in  part  continued  a 
the  owner  might  claim  the  benefit  of 
against  the  consignee  of  the  cargo,  either  i 
stituted  or  an  additional  or  collateral  securit 
freight  and  demurrage.  No  case  has  been 
in  which  the  question  has  turned  npa 
like  this.  We  must,  therefore,  decide  t 
according  to  what  we  believe  to  have  I 
intention  of  the  parties,  to  be  collected  1 
language  of  the  two  instruments  taken  1 
It  is  true  that,  had  the  two  constituted 
contract  between  the  owner  and  the  cona 
is  most  unlikely  that  the  consignees  woi 
allowed  their  cargo  to  stand  as  a  sea 
demurrage  already  incurred,  and  not  by  i 
any  act  or  default  of  theirs  ;  but  we  most 
ber  that  the  charter  party  was  entered  into 
the  owner  and  the  charterer  before  it  < 
known  what  compensation  the  owner  woolt 
entitled  to,  whether  in  respect  of  freight  a 
rage  or  any  other  incident  of  the  adventure, 
therefore,  that  the  verdict  for  the  plaintil 
ought  to  stand,  and  the  judgment  of  the 
Queen's  Bench  upon  this  pomt  should  be  i 
The  next  question  is,  whether  the  lien  a 
the  compensation  claimed  for  the  detentio 
ship  after  the  lapse  of  ten  days  on  del 
Now  the  words  are  "  freight,  dead  freight 
rage,  and  average ;  "  and  it  seems  to  me  in 
that  this  claim  should  come  within  either 
words.  I  think,  therefore,  the  judgmei 
must  also  be  affirmed  upon  this  point.  It 
to  be  considered  whether  the  claim  to  milu 
damages  for  the  not  having  shipped  a  ( 
cargo  can  be  claimed  as  dead  freight, 
brought  within  the  lien  to  which  the  oi 
entitled.  Now,  inasmuch  as  we  have  no  i 
ascertaining  the  amount  of  these  damage 
by  consent  or  by  verdict  of  a  jury,  they  c 
brought  within  the  strict  legal  meaning  of' 
"  dead  freight,"  which  must  be  a  sum  asoer 
ascertainable  by  the  charter  party  itself,  t 
a  complete  cargo  is  agreed  to  be  1000  U 
specific  sum  as  20«.  per  ton,  and  therefore  1 
**  dead  freight "  in  this  condition  must  o 
unliquidated  damages  for  not  shipping  a  fo 
or  it  has  no  meaning  at  all  with  refereno 
whole  effect  of  this  charter  party.  Bnti 
find  words  in  these  printed  instruments  wl 
so  framed  and  introduced  as  to  be  applies 
great  variety  of  different  cases  which  1 
application  at  all,  and  therefore  no  mean 
effect  whatever  in  the  particular  case  h 
such  a  ouestion  as  this  arises.  I  am  fi 
saying  tnat  a  different  construction  is  to 
upon  words  in  print  and  words  in  writing 
may  be  in  an  instrument  of  either  charac 
more  especially  where  it  is  in  a  printed  foi 
a  word  or  term  of  this  description  must  1 
with  the  implied  addition  of  the  wordfl  **i 
After  all,  we  are  in  this  case  to  draw  oar 
ferences  as  to  the  meaning  of  the  parties  in 
of  these  words,  and  if  they  are  doubfcfol,  tf 
be  no  evidence  on  the  one  side  or  tiieoHMT' 
bearing  a  particular  meaning  among  cofl 
men,  we  must  put  such  a  coii8traofcioii^*B^ 
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parties* ;  and  if  they  are  of  a  doubt- 
should  have  a  reasonable  interpre- 
^ertainly  does  not  seem  reasonable 
ies  should  have  acreed  upon  a  lien 
feet  of  which  would  be  that,  when- 
o  becomes  deliverable  upon  the 
ship  it  will  be  impossible  for  the 
satisfy  the  lien  ana  to  obtain  pos- 
r  property,  unless  .by  agreement 
rties,  as  to  the  amount  of  damages 
jon  of  the  deficiency  of  the  cargo, 
which  they  are  very  unlikely  to 
means  of  the  verdict  of  a  jury 
of  an  arbitrator,  which  might 
led  for  months,  or  even  for 
le  arrival  of  the  vessel.  I  may 
3  are  to  put  a  strictly  literal  coii- 
these  words,  a  claim  to  damages 
the  shipment  of  a  deficient  cargo 
^ht  within  the  true  meaning  of  the 

*  which  imports  a  sum  certain  to  be 
'j  of  the  conveyance  of  goods  in  a 
efore  the  term  "dead  freight,"  as 
J  Lord  Ellenborough,  in  the  case  of 
le  (»up.)f  cannot  be  properly  used  as 
i  unliquidated  damages  recoverable 
e  breach  of  contract  to  ship  a  full 
iTgo.  And  this  view  of  the  question 
g  supported  by  the  case  of  Fea/rson 
ink  the  plaintiff  cannot  be  entitled 
bort  shipment,  as  in  this  case,  under 
d  freight."  I  have,  indeed,  great 
lerstanding  how  a  lien  can  exist  for 
ley  not  ascertained  at  the  time 
s  upon  which  the  lien  is  supposed 
deliverable  according  to  the  con- 
able  of  being  ascertained  but  by 
an  arbitrator  or  the  verdict  of 
nee  this  case  was  argued  we  have 
of  the  judgment  delivered  by  the 
8  in  a  case  o{  McLean  v.  Fleming 

it  was  held  that  damages  by  reason 
'j  of  less  than  a  full  cargo  might  be 
ead  freight,  and  we  are  no  doubt 

decision.  In  that  case,  however, 
the  damages  was  capable  of  being 
ined,  inasmuch  as  the  short  ship- 
le  specific  Quantity  of  210  tons  of 
ulated  freignt  being  35«.  per  ton. 
nature  of  dead  freight,  strictly  so 
hus  distinguishable  from  the  case 
court.    Upon  the  whole,  therefore, 

that  the  judgment  of  the  Court  of 
should  be  affirmed. 

Jiidgment  affinrmed, 

•  the  plaintiff,  8hum  and  vroaamcm. 
}r    the    defendants,    Tliomas   and 


,T   OF  APMITJALTY, 

r.  p.  Abpxkall,  Esq.,  Barriflter-at-Law. 

^ridcuy,  June  30, 1868. 

"he  Underwriter,  (a) 

-Right  of  ship* 8  agent  to  sue — Oo- 

partner, 
i  foreign  ship  in  a  British  port,  who 
r  necessaries  supplied  to  her,  or  who 

KmaJdBiably  out  of  date,  but  not  avpearing 
ti^  and  being  yery  much  in  demand  among 
m  Adnirally  Ooart,  It  hae  been  thought 
i  It  for  ooorenSenoe  of  reference. 


have  rendered  themselves  liable  to  pay  for  such 
necessaries,  maof  sue  the  ship  for  such  advances  as 
were  made  on  the  ship's  account,  hut  not  for  the 
halannce  of  a  general  account  agaitist  her  owners. 
A  co-partner  in  a  ship  viay  sv>e  the  ship  for  such 
advances  made  by  him,  hut,  semhle,  not  if  the  co- 
partner is  interests  in  the  particular  voyage  for 
which  the  ship  is  sujtplied. 
The  West  Friesland  (bwa.  455)  followed. 
This  was  a  suit  instituted  by  Alexander  and  Joseph 
Taylor,  merchants,  of  Liverpool,  to  recover  certain 
sums  of  money  expended  by  them  for  necessaries 
supplied  to  the  ship  Undei'writer  in  the  port  of 
Liverpool.     The    Underwriter    was   an   American 
ship,  and  put  into  the  port  of  Liverpool,  having 
encountered  severe  weather  on  her  voyage  from 
Liverpool.     She  was  consigned  to  the  plaintiffs, 
and  they  received  the  freight  due  upon  her  cargo, 
and  so  received  a  sum  of  money  sufficient  to  pay 
the  ordinary  disbursements  of  the  ship,  but  not 
sufficient  to  pay  for  the  repairs  actually  executed. 
She  was  surveyed  and  repaired,  the  master,  who 
was  also  part  owner,  not  objecting  to  the  repairs, 
but  leaving  the  matter  in  the  hands  of  the  plain- 
tiffs as  the  ship's  agents. 

The  plaintiffs  from  time  to  time  paid  large  sums 
on  the  ship's  account,  and  made  tnemselves  liable 
to  third  parties  for  various  supplies  to  be  furnished 
to  the  ship.  The  whole  of  the  ship's  bills  were 
from  time  to  time  certified,  according  to  the  usual 
course,  by  the  master,  as  being  correct,  and  the 
ship,  in  Feb.  1866,  being  fully  repaired,  sailed  from 
Liverpool.  The  plaintiffs  also  had  lar^c  transac- 
tions with  the  owners  of  the  vessel  in  respect 
of  other  vessels,  and  on  the  12th  June  1866 
there  was  due  to  the  plaintiffs  from  the  owners 
a  large  sum  of  money,  exclusive  of  the  claim 
in  respect  of  the  Under  writer.  The  plaintiffs 
also  had  large  transactions  with  one  Trask, 
of  New  York,  and  on  the  said  12th  June  1866  owed 
him  a  considerable  sum  of  money.  On  that  date 
Joseph  Taylor,  one  of  the  plaintiffs,  being  then  in 
New  York,  acting  on  behalf  of  the  plaintiffs,  trans- 
ferred by  endorsement  the  said  accounts  against 
the  owners  of  the  Underwriter  to  the  said  Trask. 
Subsequently  the  owners  paid  to  Trask  the  items 
in  the  account  other  than  those  of  the  Utider- 
writer,  expressly  stating  at  the  time  that  the 
payment  was  not  on  account  of  the  Undenrriter, 
Trask  then  instituted  a  suit  against  the  Under- 
writer and  her  owners,  in  the  United  States  Dis- 
trict Court  at  New  York,  for  the  recovery  of  the 
amount  remaining  due  on  the  account.  On  Jan.  7, 
1867,  the  libel  of  Traeik.  in  the  said  suit  was  dismissed 
on  the  ground  that  it  had  been  brought  in  violation 
of  a  rule  of  the  Supreme  Court,  by  joining  ship 
and  owner.  No  opinion  was  given  upon  the  ori- 
ginal debt  or  the  effect  of  the  assignment.  On  the 
20th  April  1867,  the  ship  having  returned  to 
England  was  arrested  at  Liverpool  by  the  plain- 
tiffs, who  held  the  account  returned  to  them  by 
Trask,  and  claimed  the  balance  due  theron.  On 
the  part  of  the  defendants  it  was  pleaded  that  the 
advances  were  not  for  procuring  necessai'ies,  but 
were  paid  for  necessaries  already  sjpplied,  and 
partly  for  procuring  and  paying  for  things  that 
were  not  necessaries.  One  Joseph  Stuart  was, 
at  the  time  of  the  advances  made,  and  of 
l^e  arrest  of  the  ship,  the  registered  owner 
of  one-fonrth  part  of  the  ship,  and  the  defendants 
all^;ed  that  ne  held  this  share  as  trufltee  for 
the  plaintiffs,  and  thaA  t^iej  ^e^\lbft  t^V^kscat 
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ficial  owners  of  such  share,  hut  this  was  denied  hy 
Joseph  Taylor  in  his  examination.  The  defendants 
further  alleged  that  the  advances  were  made,  not 
on  the  credit  of  the  ship  hut  solely  on  the  personal 
credit  of  the  owners,  and  that  there  was  no  reason- 
able necessity  to  make  such  advances  without  first 
communicating  with  the  owners  ;  that  the  assign- 
ment of  the  debt  to  Trask  vested  in  him  tlie 
right  to  sue  by  the  law  of  New  York,  and  that  he 
was  still  entitled  to  sue,  and  had  instituted  a  suit. 
Trask  had  abandoned  the  suit  in  rem,  and  had  ob- 
tained leave  to  proceed  in  personam,  buthadnotdone 
so.  The  master  asserted  that  he  had  objected  to  the 
repairs  as  being  too  expensive,  as  he  considered 
such  an  outlay  luinecessary,  but  that  he  did  not 
stop  them  because  he  understood  that  Messrs. 
Taylor  were  part  owners.  The  other  facts  of  the 
case  are  fully  stated  in  the  judgment. 

The    Solicitor-General    (Sir  W.  B.  Brett)    and 
Vernon  Inishiiujton,  for  the  plaintiffs,  rehed  upon 
Tlie  West  Frieiland  (Swa.  454). — This  was  an  ad- 
vance made  and  a  liability  incurred  in  order  to 
procure  necessaries  required : 
The  Sophis,  1  W.  Bob.  368. 
Arthur  Cohen  for  the  defendants. 
The  N,  R.  Ootfahrick,  Swa.  344 : 
The  Ttcentje,  14  Moo.  P.  C.C.  185;  s.  o.  The   Weit 

Friesland,  Swa.  456 ; 
The  Compteete  de  Pr^eville,  Lush.  329  ;  4  L.  T.  Bep. 
N.  S.  713. 
June  3l>,  1868.— Sir  B.  Phillimore.— This  is  a 
suit    instituted   by    Messrs.    Taylor  and  Co.,   of 
Liverpool,  against  the  ship  Un(1*'ncriter,  Ix^longing 
to  Charles  Carrow  and  others,  of  New  York,  for  the 
sum,  I  was  informed  by  counsel  for  the  plaintiffs, 
of  48307.  'Is.  4J.,  as  stated  in  the  exhibit  B  annexed 
to  the  petition  (not  for  the  sum  of  5833Z.  10s.  6</. 
as  set  forth  in  the  18th  article  of  the  petition), 
being  money  expended  for  necessaries  supplied  to 
this  ship  between  the  months  of  Sept.  1825  and 
Feb.  1866,  at  Liverpool.    In  the  latter  month  the 
ship  being  folly  repaired  sailed   from  Liverpool, 
to  New  York,  and  was  arrested  on  her  return  to 
Liverpool  on  the  20th  April  1867,  and  the  court  is 
now  prayed  to  pronounce  the  sum  which  I  have 
mentioned  to  be  due  to  the  plaintiffs,  and  to  con- 
demn the  ship  in  payment  thereof  with  costs.  The 
defendants  in  their  answers  alleged  varions  reasons 
why  the  prayer  should  not  be  complied  with,  to 
which  I  will  presently  advert.     But  I  must  first 
consider  the  admitted  and    proved  facta  in  the 
case.     I   must  take  it  to  be  admitted  that  the 
ship  arrived  at  Liverpool  in  Sept.  1865,  "  having 
encountered   very  severe  weather  in    the  course 
of  her   voyage,   and   being    on    her    arrival    at 
LiTcrpool     almost    in    a    sinking    state"     (see 
Article  3  in  petition.);   that  she  was  consigned 
to  the  plaintiffs  as  agents  for  the  owners,  who 
receivea  the  freight,  the  balance  of  which  afler 
deducting  the  amount  of  the  bill  drawn  upon  it 
by  the  captain  was  about  sufficient  to  pay  the 
snipes  ordinary  disbursements  at  Liverpool ;  that 
the  ship  was  properly  surveyed  and  extensive  re- 
pairs done  to  her ;  that  large  sums  of  money  on 
the  ship's  account  were  paid  by  the  plaintiffs,  and 
liabilities  to  a  considerable  amount  incurred  by 
them  for  suppUes  furnished  in  the  usual  manner, 
tradesmen  bringing  their  bUls  signed  by  the  cap- 
tain to  the  office  of  the  plaintiffs,  who  thereupon 
discharged  them ;  that  thecaptain  gave  all  the  oraers 
and  certified  according  to  the  usual  coorae  all  the 
bills  to  be  oorrect ;  that  the  plainti&haTe  not  been 
rqmid  dot  reimbonied  by  the  ownfire  ior  the 


moneys  which  they  have  advanced,  or  the  liil) 
which  they  have  incurred,  and  that  the  sappl 
furnished  to  the  ship  were  necessary  to  em 
to  prosecute  her  voyage.  TheobjectioiiaadY 
on  behalf  of  the  owners,  which  are  set  oat  ii 
answer,  or  in  the  argument  of  their  coonsel,! 
the  claim  of  the  plaintiffs  upon  the  ship,  ni 
stated  under  the  following  heads:— Pb« 
the  plaintiffs  did  not  pay  the  sums  of  mou 
incur  the  liabilities  m  the  p^ition  men 
on  the  credit  of  the  ship,  but  solely  on  tli 
sonal  credit  of  the  owners,  or  of  the  d^ 
Charles  Carow  (the  managing  owner) 
secondly,  that  the  money  was  advanced  v 
ordinary  mercantile  account,  between  con 
dent  and  correspondent,  that  the  advance  o 
not  constitute  a  maritime  lien  on  the  re$,\ 
fact  it  was  a  demand  for  a  balance  of  aooo 
tween  agent  and  principal,  for  which  »  a 
law  action  of  assumpsit  was  the  proper  n 
thirdly,  that  under  tne  law  of  New  YoA^ti 
of  the  plaintiffs  being  a  chose  in  action,  m 
able,  so  as  to  vest  the  legal  right  in  the » 
and  had  been  duly  assigned  by  the  pkinii 
Mr.  Trask,  of  New  York,  and  that  they  hsT* 
auently,  no  right  to  sue  in  this  court;  i 
tnat  they  are  part  owners,  and,  on  t 
count,  are  incapacitated  from  brin^g  tl 
With  respect  to  the  first  objection,  I  do  n 
it  is  sustained  by  the  evidence  as  to  tl 
in  this  case,  and,  indeed,  it  was  not  o 
sisted  upon  by  counsel,  except  in  so  I 
is  connected  with  the  second  and  next 
objection.  This  is  by  fiu:  the  most  scr 
joction,  and  deserves  very  careful  consi^ 
The  petition  in  this  case  was,  accon 
I  the  statement  of  the  Solicitor-General  a 
j  intended  to  be  a  special  statement,  npoi 
an  agreement  was  to  be  founded ;  the  ig 
was,  however,  broken  off,  but  the  special  c 
of  the  petition,  which  contains,  as  it  shoo! 

Cof  the  defendant's  case,  remains.  Hi 
lor  has  been  examined  and  cross-e 
before  me  at  considerable  length,  bat,^ 
spect  to  the  point  under  imme£ate  oodsh 
it  is  enough  to  say  that  he  appears  to  have 
agent  for  Messrs.  Carow  ana  Co.  fbrmtf 
The  accounts  which  have  been  put  in  si 
the  plaintiffs  acted  as  brokers  and  agent 
matter  of  several  ships,  and  that  they  fo 
debtor  and  creditor  accounts,  acting,  oi 
general  agents.  It  appears  to  have  been  tt 
to  send  in,  not  only  particular  accoonts 
ship,  but,  at  stated  iienods,  general  accoun 
the  ships  for  which  they  were  agents  or 
In  the  case  of  the  West  jFrieslana  (Swa. 
predecessor  decided  that  "  there  is  nothin 
Act  to  exclude  agents  from  suing,  and  n(! 
the  relation  itseff  apart  from  positive  b 
clearly  illustrated  by  the  continental  Is* 
judgment  was,  it  is  true,  reversed  hj  1 
Council,  but  upon  a  ground  of  fia^ct  whid 
exposition  of  the  law,  as  well  as  anotha 
I  will  hereafter  advert,  unaffected.  If  tb 
in  this  case  had  established  that  thii 
brought  to  recover  the  balance  of  an  aooc 
order  to  obtain  a  general  balance  ol  M 
should  hold  that  I  was  bound  by  the  decii 
Privy  Council  in  the  Twenije,  whidi  irai 
from  the  decision  in  the  Weti  JSitih 
wards  called  The  Twen^  (13  Moa  E 
Siva.  454))  and  by  the  deciirion  cf  : 
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lomptetse  de  FreoeviiU  (eitp.),  to 
irt  oad  no  jnnBaicti(»i  to  enter- 
at  I  think  that  the  present  case  is 
gaished  from  these  oaaeH.    This 

not  ta  recover  but  particiilar  or 
I  floral  acconnt,  but  the  whole 
ded  upon  this  particular  occasion 
the  necessariea  required  by  the 
be     ship,    and    without    which 

have  proaecnted  her  voyage. 
>  thu  tmrd  objection,  I  think 
of  the  admissioDS  in  court, 
ice  is  that  the  plaintiffs,  owing 
ible  Hum  of  raoneji  transferred  by 
der  the  law  of  New  York,  their 
let  of  other  veesels  with  Cbarlea 
fingowner;  thatTrask  recovered 
it  lor  his  purpose  from  Charles 
r  expressly  tttating  at  the  time 
ijmeut  was  not  on  account  of  the 
rt.  12) ;  that  Trask  subsequently 
01  the  Court  of  New  York  against 
ind  her  owners ;  that  this  suit  was 
e  ground  that  it  had  been  brought 
;he  17th   Admiralty  rule   of   the 

b^'  joining  the  ship  and  owner. 

given  upon  the  original  debt  or 

assignment "  (Art.  14).  It  ap- 
ited  and  proved  that  the  account 
tment  has  been  delivered  up  by 

Joseph  Taylor,  and  is  now  in  the 
a  plaintiffs;  and  that,  notwith- 
lal  language  of  the  transfer,  Mr. 
Qger  any  interest  in  the  inatru- 
t  embarrassed,  therefore,  by  any 

to  the  plaintiffs  having  parted 
to  sue,  or  as  to  there  being  a  lit 
I  the  matter  now  before  me. 
mains  to  consider  the  objec- 
aintiffs  are  part  owners;  and, 
acts  :  the  defendants  themselves 
Bwer  that  Joseph  Stuart  was  and 
ered  owner  of  one-fourth  part  of 
',  he  held  and  still  holds  the  said 
I  trustee  for  and  to  the  use  of  the 
the  time  of  the  said  transactions 

the  real  and  beiieliciul  owners  of 
lart  of  the  said  ship"  (Art.  3). 
ow  contend  that  Stuart  is  mort- 
have  given  no  evidence  on  this 
e  that  in  thu  lettera  which  they 
IB -eiami nation  into  the  hands  of 
>eared  that  Tra^ik,  in  the  summer 
letter  to  Joseph  Taylor,  the  lan- 
issumed  that  Joseph  Taylor  still 
h  part  iu  the  ship ;  and  that  in  his 
loea  not  deny  this   BHsumption  ; 

in  his  evidence  before  the  court 
d  with  all  bis  interest  in  the  said 
.e  summer  of  1865  to  Mr.  Stuart ; 
k  that  I  should  be  warranted  on 
ore  me  in  holding  him  to  be 
te  peijnry,  Secoiidlv,  as  to  the 
'r«!Bitind(in(jj.)mypredeceBaorsBid 
■  was  himself  apart  owner,  is  only 
^ieu.  At  common  law  partner 
ir,  but  that  ia  a  rule  which  does 

court,  and  here  the  property  is 
i»-pui,ner."  Perhaps  the  state- 
received  some  modification  fW>m 
I,  in  the  case  of  a  partner,  who 
.e  partdcnlar  Toyage  for  the  pro- 


Becntion  of  which  the  ship  haa  been  supplied  with 
neceasariea,  and  for  the  payment  of  which  neces- 
saries the  ship  is  arrested,  but  Dr.  Lushington'a 
enunciation  of  tbe  law  and  practice  of  the  court 
certainly  applies  to  the  circumstancee  of  this  case. 
Upon  the  whole  I  am  of  opinion  that  I  must  grant 
the  prayer  of  the  plaintifls,  subject  to  any  reference 
which  may  be  necessary  to  the  registrar,  assisted 
by  merchants. 

Proctors  for  tbe  plaintiffs,  PrUcheurd  and  Sons. 

Solicitors  for  the  defendants,  Field  and  Co. 


Jtme  27,  Jvly  26,  and  Aug.  2, 1871. 
Thb  Willbm  ni. 
Salvage — Faitenget't  baggage — Salvor' t  lien — Rimal 
lalvori — Bight    to    begin  — Life  gaivage  from  a 
foreign  ahip—Jurisdictitm' — Admiraliy  Court  Ad 
1861  (24  Vict.c.  10),«.  9. 
A  salvor'a  lien  doeg  not  extend  to  psrional  baggage 
and  effects  {wearing  apparel  and  other  goods  ejut- 
dem  generit)  behnqing  to  pa^tengere  on  board  the 
veitel,  to  which  the  tervicet  have   been  rendered, 
and  the  Cowrt  of  Admiralty  win  order  mtch  effect* 
to  be  reUaeed. 
Wiiere  euite  of  rival  aalvori  come  on  for  hearing  at 
the  same  time,  the  right  to  begin  m/uat  depend  itpon 
the  cireumelaneee  of  each  cote. 
The  F.  tckootier,  hairing  taken  on  board  paH  of  the 
paegi-ngers  and  crew  of  a  foreign  veeael,  which  was 
on  fire,   afterwards   Iransferred  them   to    the  8. 
tleamer,  in  order  that  Ihey  ■might  get  ashore  more 
qaitkhj.     The  whole  tr/insaction  look  place   out- 
side British  water*  ; 
Held,  that  tlie  services  of  the  (wo  vessels  were  not  so 
eontinaoiM  that  they  could  be  considered  as  one, 
and  tliat  tlierefore  the  F.  was  tioI  entitled  to  life 
salvape  from  a  foreign  vessel  as  for  services  ren- 
dered either  wholly  or  in  pari  in  Briiish  waters 
under  tlie  Admiraliy  Court  Act  1861,  s.  9. 
Ik  this  case  there  were  originally  five  suits  of  sal- 
vage instituted  against  the  WHlem  HT. .-  two  (Nos. 
5771  and  5774),  which  were  consolidated,  were  in- 
stituted on  behalf  of  the  General  Steam  Naviga- 
tion Company,  the  owners  of  the  Scorpio  se.   and 
her  master  and  crew,  and  on  behalf  of  William 
Watkins  the  owner  of  the  tug   Cambria  and  her 
master  and  crew ;  two  more  (Noa.  6773  and  5775), 
alao    consolidated,   were  instituted    on    behalf  of 
John     Goote,     licensed     Trinity     House    pilot, 
and     George    Burnett,    the    master,    and    the 
owners  and    crew  of  the  cutter  M<m^  of  Ports- 
mouth,   and   on    behalf    of    George     Qreenham, 
licensed  Trinity  House    pilot,  and    the   owners, 
maater,  and  crew  of  the   cutter  Alarm;  and  the 
fifth  (No.  5805),  on  behalf  of  the  owners,  master, 
and  crew  of  the  French  schooner  Fioro.     All  these 
suits  were  for  salvage  aervioee  alleged  to  have 
been   rendered  to  the   Willem  lU.   and  her  pas- 
Bengers  and  ciew.    On  20th  Kay  1871  the  pilot 
cutter  Mary  was  on  her  station  off  the  Owers 
Lightship  in  tbe  Channel,  when  at  about  9.45  p.m. 
she  perc^ved  aignals  of  distresa,  and  immediately 
bore  down  upon  tbe  place  from  whence  tbev  pro- 
ceeded, and  at  11.15  p.m.  found  a  vessel  whicn  was 
the   WiOem  III.  on  fire.    Near  the  vessel  they 
foond  a  large  boat  containing  some  of  the  pas- 
sengOTB  and  orew  of  the  Wiuem  HI.,  and  these 
neople,  about  fifty  in  number,    were  taken   on 
Doara  tbe  Jfory.    This  boali  wwi  Mnl  bujk.  \n 
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the  ship,  and  shortly  after  two  more  boats  came 
up,  and  those  in  them,  aboat  forty  persons,  were 
taken  on    board  the   Mary,  and  the  boats  were 
ordered  to  save    any    other    persons  they  were 
able,    and    to    take    them  to   the    Fhtra,   which 
was    then    lying    on    the    port  quarter    of    the 
Willetn  m.     The  Flora  was  a  French  schooner 
bound  on  a  vcyage  from  Nantes  to  Stockholm,  with 
a  cargo  of  molasses  valued  at  1500L     She  received 
on  board  about  100    persons,    from    four    boats 
belonging  to  the  W'dlem  III.,  and  fastened  these 
boats  alongside.     The  Flora  lay  by  the  burning 
vessel  until  between  three  and  four  o'clock  in  the 
morning  of  May  20th.    The  Mary  took  on  board  a 
further  Doat  load  of  thirty- four  people,  principally 
women  and  children,  and  at  about  1  a.m.  on  May 
21st,    having    ascertained    that    a    steamer    was 
waiting  to  pick  up  the  rest  of  the  passengers  and 
crew,  and  being  quite  full,  she  set  sail  for  Ports- 
mouth, where  she  arrived  at  1  p.m.  on  the  same 
day,  with  all  on  board  safe.  The  acorpio  was  a  screw 
steamer  of  661   tons,   bound  on  a  voyage   from 
Bunderland  to  Charente,  and  with  her  cargo  was 
valued  at  20,000L     On  the  night  in  question,  on  her 
watch  making  out  the  burning  ship,  she  bore  down 
to  the  place  and  picked  up  four  boats  belong- 
ing to  the  WiUem  III.,  and  took  on  board  those 
of  the  passengers  and  crew  that  were  in  them, 
including  the  master.     The  Scorpio,  at  the  request 
of  the  master  of  the  Willem  III.,  then  went  in 
search  of  the  Flora,  and  all  those  persons  belonging 
to  the  Willem  UT.  on  board  the  Flora  were  trans- 
ferred from  her  to  the  Scorpio,  and  the  boats  along- 
side the  Flora  were  fetched  away  and  were  made 
fast  to  the   Scorpio.     The   Scorpio  had  then  on 
board  of  her  about  154  persons.     About  this  time 
the  pilot  cutter  Alarm  came   up,  with   plaintiff 
George  Greenham  on  board,  ana  after  searching 
for  more  boats,  and  not  finding  any,  George  Green- 
ham  was  engaged  by  the  master  of  the  Scorpio  to 
pilot  that  steamer  into  Portsmouth,  the  master  of 
the  Scxyrpio  saying  that  George  Greenham  agreed 
to  do  so  for  the  sum  of  SI.    The  Flora  in  the 
meantime  proceeded  on  her  voyage.     The  Scorpio 
then  made  &st  her  hawser  to  the  Willem  III.  for 
the  purpose  of  towing  her  in,  and  the  Scorpio's 
boatswam   and   two    seamen    and    some  of    the 
crew   of    the    Willem    III.  went  on    board    the 
burning  vessel  to  make  fast.    In  the  meantime 
the  tug  Cambria  came  up,  and  she,  being  a  power- 
ful! paddlewheel  steamer,  working  up  to  400  horse 
power,  after  some  negotiation  it  was  arranged  that 
she  should  tow  the  WiUem  III.  ashore  inst^kl  of 
the  Scorpio,    The  fire  continued  to  bum  fiercely. 
The  Scorpio  then  proceeded  to  Portsmouth,  where 
she  landed  those  saved  from  the  WiUem  III.,  and 
handed  them  over  to  the  Dutch  consul,  who  paid 
the  plaintiff,  George  Greenham,  the  stipulatea  32. 
She  also  took  in  some  of  the  boats  of  the  WiUem  III., 
of  the  value  of  400i.     The  Scorpio  then  went  out 
in  search  of    the  Oamhria  and  the  WiUem  HI., 
GJeorge  Greenham  still  remaining  on  board.  When 
they  found  the  two  vessels  the  Scorpio  offered 
further  assistance,  but  those  on  board  the  Cavribria 
said  it  was  unnecessary,  but  that  they  wanted  the 
pUot,  and  thereupon  George  Greenham  went  on 
board  the  Oamhria.     The  Scorpio  then  proceeded 
on  her  voyage.     Whilst  the  Scorpio  was  away 
landing  her  passengers,  the  Canrribria  had  made 
fast    her    hawser  to   the   WiUem    UL,    and    in 
doing    so    her  crew  incurred  considerable  risk, 
as    tney    had    to    go    on    board    the    burning 


vessel,  and  had  to  cut  away  the  fa 
which  was  of  iron,  and  had  gone  by  the  boi 
was  hanging  alongside  by  the  wire  riggn 
7  a.m.  they  got  all  clear,  and  began  town 
about  3  p.m.  the  Cambria  succeeded  in  pht 
Will^i  In.  on  the  Hamilton  bank  outsid 
head,  and  they  continued  by  her,  pompin 
into  her.  The  WiUem  III.  was  a  new  stei 
her  first  voyage  from  New  Dieppe  to  Bati 
belonged  to  Dutch  owners.  Sne  had  on 
number  of  passengers,  principally  offifli 
soldiers  in  the  service  of  tne  Dutch  Gove 
and  some  ladies,  and  these  persona  had  i 
effects  on  board,  including  money,  andthi 
left  in  the  burning  ship,  owing  to  the  hnn 
escape.  The  plaintiffs  contended  that  the 
be  gunpowder  on  board,  and  that  the  i 
thereby  increased,  but  this  the  defendants 
The  petition  in  the  suit  instituted  on 
the  Flora  (No.  5805)  contained,  amongs 
the  following  paragraph  :  "  The  Flora  he 
not,  during  any  portion  of  the  time  y 
persona  from  the  Willem  III.  were  on  boJ 
within  tliree  miles  of  the  shore  of  Engl 
British  waters." 

Passengers'  Bagoage  and  Personal 

JttTU?  27. — The  case  was  brought  beforet 
motion  for  its  direction  as  to  certain  \a 
personal  effects  belonging  to  passenger 
the  Willem  III.  at  the  time  of  the  rende 
salvage  services  in  respect  of  which  the 
had  been  instituted.  An  affidavit  by 
of  the  WiUem  III.  was  read  which,  intei 
that  certain  baggage  was  on  board, 
had  been  deteriorated  by  the  fire  au( 
that  coins  to  the  value  of  about  40 
found.  The  motion  was  to  obtain 
court  releasing  the  baggage  and  per 
from  salvage  claims. 

W.  G.  F.  PhiUim^yre,  for  the  pas 
owners. — The  entire  question  is,  whetl 
of  passengers  are  liable  to  salva^ 
1  Beawe's  Lex  Mercatoria,  6tb  edit., 
laid  down  that  the  wearing  apparel  o 
and  seamen  are  always  excepted  fror 
anco  of  salvage,  and  this  is  cited  in  Pa 
ance,  7th  edit.  p.  225.  In  **  Wreck  a 
(by  W.  Marvin,  Judge  of  the  Florida  D 
U.S.),  p.  133,  it  is  said  that  "bills  of 
other  papers,  evidences  of  debt  or  o: 
perty ,  are  not  liable  to  salvage  (  The  En 
Adm.  Rep.,  District  of  Maine,  U.S.,  i 
the  clothing  of  the  master  and  crew, 
proposition  The  Rising  Sun^  (Ware's 
District  of  Maine,  U.S.,  p.  385)  is  cite 
said  that,  "  In  this  district  the  wrecke 
demanded  salvage  upon  the  clothing 
baggage  of  the  master,  crew,  and  pase 
the  llimng  Sun  (sup.),  Ware,  J.,  says : 
was  raisea  at  the  arguments  whether 
on  board,  which  appears  to  have  bee 
the  wearing  apparel  of  the  crew,  on| 
eluded  in  the  mass  of  property  on  v 
is  allowed.  I  think  not.  On  Uiesc 
occasions,  those  who  escape  fron 
usually  find  themselves  in  a  strange  ] 
friends,  and  without  resources,  and 
happens  to  be  brought  to  the  same  al 
hands,  the  common  feelings  of  hoin 
that  their  clothing  should  be  Teste 
forthwith,  unburdened  by  —i— »— *  •» 
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engers.  Money  found  on  the  por- 
snger  found  on  board  of  a  salyed 
ered  by  the  same  judge  to  be  re- 
igal  representatives  after  deducting 

nis  funeral:  (The  Ameth/yftt,  Daveis* 
strict  of  Maine,  TJ.  S.,  pp.  20  &  29.) 
general  average  it  is  weU  settled 
1?  effects  do  not  contribute;  and 
1  says :  "  Neither  in  this  country  do 
parel,  jewels,  or  other  things  be- 

persons  of  ptassengers  and  crow, 

oard  for  their  private  use,  and  not 

ribute  on  these  occasions :" 

lipping,  11th  edit.,  p.  549. 

2. 

woranoes  et  des  Contrats  a  la  Grosses 

1,  par  Bonlaj'Paty,  t.  1,  oh.  xii.,  sect. 

(. 

y  applies  to  salvage.  Passengers' 
3t  to  contribute. 

^y  Advocate  (Dr.  Deane,  Q.  C.)  and 
tie  salvors. — This  is  the  first  time 
arisen.  Mr.  Phillimore  says  that 
3ersonal  effects  "  are  exempt.  These 

much  ;  they  may  include  objects 
In  an  emigrant  ship  the  pas- 
it  their  entire  fortune,  and  all  their 
ild  be  personal  effects,  but  it  could 
t  they  would  be  exempt  from  sal- 
ad rule  is  that  the  salvor  has  a  lien 
salved.    In  the  case  of  Hcurtford  v. 

Rep.  393),  which  was  in  trover 
efendant  pleaded  that  they  were  in 

ship  took  fire,  and  they  nazarded 
pying  to  save  them,  and  therefore 
T  to  save  them  if  the  plaintiff  would 
ige.  The  plaintiff  demanded  gene- 
0.  J.,  held  that  "  they  might  retain 
.  payment  as  well  as  a  tailor  or  a 
on  carrier.    And  salvage  is  allowed 

it  being  reasonable  that  a  man 
trded  who  hazards  his  life  in  the 
her.  But  though  the  retainer  be 
ot  amount  to  a  conversion,  no  more 
s  for    rent."     If  the  retaining  of 

not  a  conversion  we  are  entitled 
The  same  case  is  reported  in 
and    there    it    appears  that    part 

salved  were  twenty  small  car- 
which  were  clearly  personal 
-espect  to  the  master's  and  crews' 
exempt,  this  is  only  by  comity 
ng  that  the  effects  of  persons  en- 
any  perils  ought  to  be  regarded 
Ixpressio  v/aius,  eat  excltmo  cUt^tis. 
lun  (sup.)  this  was  the  ground  of 
i€  the  clothing  mostly  belonged  to 

crew.  The  Amethyst  (sup.)  is  dis- 
m  the  present;  the  money  was  paid 
representatives  of  the  dead  man, 

8  washed  ashore.  [  W.  0.  F.  PhiUi- 
'ound  dead  on  board  the  vessel.]  No 
Irawn  firom  general  average,  and  this 
ary  of  meddling  with  its  doctrines. 
\  for  daily  use  would,  perhaps,  be 
ileged.  Ve  miniiais  non  curat  lex. 
gage  is  not  usually  of  sufficient  value 
h  whild  for  salvors  to  claim  against 
case  there  were  about  200  passen- 
oidants  contend  for  an  absurdity; 

9  salvage   reward   to    salvors    of 

:  property:  {The  FusiUeri  8  Moo.  | 


P.  C.  C.  51 ;  12  L.  T.  Rep.  N.  S.  186.)  Why 
should  the  property  of  those  whose  lives  have 
been  saved  bo  exempt?  Salvage  is  paid  on  the 
ground  of  public  policy.  Clothes  actually  worn  at 
the  time  are  pernaps  exempt  on  the  ground  of 
decency.  Salvage  is  awarded  for  the  purpose  of 
encouraging  others  to  render  such  services,  and 
not  merely  to  reward  services  performed.  In 
this  case  there  being  no  information  as  to  the 
articles  on  board,  the  court  is  in  duigor  of 
going  wrong  as  to  what  is  exempt.  Would 
household  plate,  which  are  strictly  personal  effects, 
be  exempt  r  Or  diamonds  or  bullion  P  (The  Jonge 
Bastiwin,  5  C.  Bob.  322,  324.)  This  is  argued  as  a 
principle,  and  the  court  has  no  guide  as  to  what  is 
claimed.  In  the  case  of  i^.  in  hu  office  of  Adrm- 
rdUy  V.  Property  Derelict  (1  Ha^.  383)  a  moiety  of 
the  property  round  being  com,  a  trunk,  gold 
watches,  rings,  &c.,  was  decreed  to  the  salvor. 
There  is  no  distinction  between  property  derelict 
and  not  derelict,  and  that  case  is  a  direct 
authority  that  private  prop)erty  is  subject  to 
salvage ;  and  it  militates  a^inst  The  Ameth/ust 
(sup).  If  the  propertv  had  been  wreck,  the 
receiver  of  wreck  would  have  been  entitled  to 
salvage.  [Sir  R.  Phtliimoee. — It  is  quite  likely 
an  emigrant  might  take  out  his  entire  capitaJ 
with  him.  The  practical  difficulty  is  where  to  draw 
the  line  between  personal  effects  and  private  pro- 
perty, as  there  would  not  be  any  difficulty  in  hold- 
ing personal  effects  not  liable,  if  a  sufficient 
restrictive  meaning  could  be  given  to  these  words. 
It  is  the  custom  of  the  Dutch  to  carry  all  their 
personal  property  about  with  them,  even  their 
stock-in-trade,  feeneral  international  law  would 
justify  me  in  deciding  that  actual  wearing  apparel 
and  personal  effects  for  daily  use  are  privileged, 
but  beyond  this  there  is  a  very  wide  margin.] 

W.  6.  F.  PhiUvmore  in  reply. — I  only  claim  for 
baggage  and  personal  effects.  Certainly  the  latter 
may  bear  a  very  wide  meaning,  but  I  mean  by 
personal  effects  only  what  are  induded  in  the  strict 
meaning  of  the  words.  Cases  in  the  Railway  Acts 
have  decided  that  certain  things  are  not  personal 
luggage  within  them.  [Sir  R.  Phillimobjs. — The 
Railway  Acts  are  very  special.]  The  principles 
of  general  average  do  not  apply  to  jewels.  [Sir 
R.  Phillimore. — ^Would  it  not  oe  a  strong  thing  to 
say  that  a  valuable  jewel  would  be  exempted 
from  the  lien.]  If  on  the  owner's  person  it  would 
certainly  be  exempt.  In  the  case  of  unpaid  pas- 
s^e  money,  the  passengers'  luggage  cannot  be 
seized,  though  be  himself  may  be  detained.  As  to 
the  argument  that  any  amount  of  "personal 
effects'  might  be  taken  by  a  passenger,  no  such 
thing  can  occur,  as  he  is  only  allowea  a  limited 
amount,  and  must  pay  freight  for  the  remainder. 
It  would  be  inconvenient  to  hold  against  the 
exemption,  on  account  of  the  great  number  of  pas- 
sengers and  the  consequent  number  of  bail  bonds. 

Sir  R.  Phillimokb. — I  hold  wearing  apparel  and 
things  ejusdem  generis  exempted  from  the  salvor's 
lien.  In  my  opmion,  strict  personal  effects,  such 
as  wearing  apparel,  are  not  liable  to  salvage.  It 
would  be  as  weU  to  appoint  two  arbitrators  to 
determine  what  things  snould  be  exempted,  doubt- 
ful points  to  be  referred  to  the  court.  Costs  to  be 
costs  in  the  cause,  (a) 

(a)  The  order  drawn  np  in  the  registry  on  this  nilinff 
was  afl  foUowa :  "  Jnne  27.— The  jndge,  havinff  YmaA 
ooonsd  on  bo(^  ii&dM,  oid«E«i  ^ba^^aoA  M^fifiAim 
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Right  to  Begin. 

July  26.— The  consolidated  causes  came  on  for 
hearing  together. 

Butt,  Q.C.  for  the  Scorpio  and  the  Camhrin 
(Nob.  5771  and  5774).  claimed  the  right  to  begin, 
and  dted  the  Morocro  (24  L.  T.  Ri^).  N.  S.  508 ; 
onfe,  p.  46)  in  support  of  his  contention,  that  the 
cause  first  enteretl  ouglit  to  be  first  heard. 

The  Admiralfif  AdvomU:  (Dr.  Deane,  Q.C.)  and 
E,  C.  Clarhsoii  for  the  Manj  and  Ahina  (No«.  5773 
and  5775). 

^ir  John  Karslake,  Q.C.  and  PhiUhnotfi  for  the 
defendants. 

Sir  R.  Phillimorb. — It  is  difficult  to  lay  down 
any  rigid  rule  in  such  a  case.  Each  case  ought  to 
depend  on  its  own  circumstances.  I  think  it  more 
convenient  for  counsel  for  the  Mary  and  the  Al-arni 
to  begin,  as  the  Mary  was  first  on  the  spot,  (a) 

Salvage  of  Life  from  a  Foreign  Vessei^ 
Aug.  2.— The  cause  (No.  5805)  instituted  on 
beh^f  of  the  Flm-a  came  on  on  motion  to  reject  the 
petition  on  the  ground  that  the  life  salvage  was 
rendered  to  foreigners  outside  British  waters,  and 
that  the  court  ha3,  therefore,  no  jurisdiction. 

W.  0,  F.  Phillimort':  for  the  defendants.— The 
Court  of  Admiralty  had  no  original  jurisdiction  to 
award  salvage  for  the  saving  of  life  only.  No 
jurirdiction  was  given  by  the  Merchant  Shipi)ing 
Act  1854,  ss.  458,  459,  476,  over  salvage  or  life 
on  the  high  seas,  particularlv  from  a  foreign  ship  : 
(The  Joluinnes,  Lush.  182.)  British  le^slation 
does  not  affect  foreigners  except  when  wrtliin  its 
jurisdiction,  unless  it  is  so  expressly  enacted. 

The  ZoUveretn,  Swa.  96 ; 

Cope  V.  Doherty,  4  K.  &  J.  367. 

In  this  statute  there  is  no  such  enactment.  The 
Admiralty  Court  Act  1861  (24  Vict.  c.  10),  s.  9, 
extends  these  provisions,  and  gives  jurisdiction 
over  salvage  of  life  "  from  any  foreign  ship  or 
boat,  where  the  services  have  been  rendered 
wholly  or  in  part  in  British  waters."  {b)  [Sir 
R.   Phillimore. — In   the    Queen    Mah   (3  Hagg. 

libertv,  under  the  inspeotion  of  some  person,  to  be  aftrreed 
upon  between  the  parties  to  this  oanse,  to  deliver  to  the 
passengers  on  board  the  vessel  Willem  i//.,  at  the  time 
of  the  services  in  question  in  this  oanse  being  rendered, 
the  wearing  apparel  and  other  goods  eji^sdem  generis 
belonging  to  him,  and  he  made  no  order  as  to  the  oosts  of 
this  motion." 

(a)  The  oonrt,  after  hearing  evidence  in*  the  two  oases, 
awarded  salvage  as  foUows :  In  the  oases!  Nos.  5771  and 
5774,  the  snm  of  35001.,  whioh  was  thus  divided  between 
the  two  vessels — to  the  Scorpio^  lOOOl.  ;  to  Uie  Cambria, 
25001.  In  the  oases.  Nos.  5773  and  5775,  the  snm  of  6251., 
whioh^  was  thus  divided :  to  the  Ifary,  600Z. ;  to  the 
plaintiff  (}eorffe  Groenham,  201.  and  51.  nomine  expen- 
aarum.  The  tender  in  the  first  set  of  causes  was  2000L, 
and  in  the  second  4001.  to  the  Mary,  and  101.  to  Greenham. 
The  claim  of  the  owners,  master,  and  crew  of  the  Alarm 
was  abandoned  at  the  hearing. 

(b)  The  sectionB  of  the  Merchant  Shipping  Act  dted 
are  as  follows : — 

Sect.  458. — In  the  following  cases  fthat  is  to  say), 
whenever  anv  ship  or  boat  is  strandea  or  otherwise  in 
distress,  on  the  snore  of  any  sea  or  tidal  water,  situate 
within  the  limits  of  the  United  Kingdom,  and  services 
are  rendered  by  any  person,  (l)  in  assisting  such  ship  or 
boat,  (2)  in  saving  the  lives  of  the  persons  belonging  to 
such  ship  or  boat,  (8)  in  saving  the  cargo  or  apparS  of 
such  ship  or  boat  or  any  portion  thereof ;  and  whenever 
wjy  T^reck  is  saved  bv  any  person  other  than  a  receiver 
within  the  United  Kingdom,  there  shall  be  payable,  Ac. 
.  •  .  a^  reasonable  amount  of  salvage,  Ac. 

^  ^6®.--Salva«e  in  respect  of  the  preservation  of 
wrea  of  any  persons  belonging  to  any  mioh 


242)  salvage  was  given  for  saving  life.]  T^CM 
was  overruled  by  the  Zephyrue  (1 W.  M  8| 
where  Dr.  Lnshington  held  that  theBtatate(14l 
Geo.  4,  c.   75,  s.  8),  by  which  the  nhipw 
awarded  only  applied  to  cases  before  naf^P*^ 
T\\e  services  of  the  Srcrpio  and  the  fm  i« 
distinct,  and  no  part  of  the  Fhrn't  wwij 
rendered  in  British  waters,  and  as  the  WmR 
was  a  foreign  ship,  the  services  were  neither''iii|lf 
nor  in  part  in  British  waters,"  and  thecoortliMii 
jurisdiction.    There  is  no  treaty  between  Maj 
and  Holland  so  as  to  give  the  court  jnnnwii 
under  the  25  k  26  Vict.  c.  63,  8.  59.  (o)  'ftjm 
"  services  "  in  the  Admiralty  Court  Act  1881,  i  J 
mean  only  the  particular  services  in  laprt* 
which  the  claim  is  made,  and  these  were  vkm 
dered  within  British  waters. 

B.  K  Webster,  for  the  owners  and  crew  rf* 
l^'^a.— Some  part  of  the  services  to  the  ^ 
taken  on  board  the  Flora  were  rendered  in  »■ 
waters.     For  the  benefit  of  the  salved  P««"J* 
crew  of  the  Flora  placed  them  on  board  the  8cbij» 
If  the  Flora  had  taken  them  in  she  ccwildlaw* 
covered,  and  as  she  merely  transferred  thH^• 
services  of  the  Flora  and  the  Scorpio  wfW<* 
continuous  service.    The    Flora  was  the  Wf 
which  conveyed  them  to  a  place  of  safety,   ilw 
a  sah-nge    is   finally  effected,  those  ^<>  ■'^ 
toriously  contribute  to  that  result  are  entitWlli 
a  share  in  the  reward,  although  the  part  they tt* 
standing  by  itself,  would  not  in  met  haTe  |B 

duood  it. 

The  Atla*,  Lnsh.  518 ;  6  L.  T.  Bep.  N.  S.  7»7. 

The  Jonge  Bastiaan,  5  C.  Bob.  322. 
A  first  set  of  siUvors  are  entitled  to  reward  ^ 
they  cannot  perform  all  the  salvage :  (T/m»  Sem 
15  Jur.  407.)  Abandonment  after  great  exerti 
to  save  a  ship  will  not  disentitle  to  salvage  if 
ship  is  brought  in  by  another  set  of  salvors. 

The  E.  17.,  1  Spinks,  68. 

W.  G.  F,  PhUlhnore  in  reply— To  hold  the  i 

liable  would  be  contrary  to  the  principles  of  ii 

national  law.     The    statutes    cited    are  mo 

enactments,  and  must  be  oonstmed  strictly. 

Sir  R.  Phillimore. — ^The  question  has  l»en 

ship  or  boat  as  aforesaid,  shall  be  payable  .  .  .  in  pe 
to  all  oUier  claims  for  salvage,  Ao. 

Seot.476.— Snbjecttothe  provisions  of  this  Aot  tiie 
Court  of  Admiralty  shall  have  jorisdiotion  to  decide 
all  claims  whatsoever  relatinsr  to  8alvag|B,  wbetki 
services  in  reepect  to  which  suvage  is  olaiinsd  wen 
formed  npon  the  high  seas,  or  within  the  body 
county,  or  partly  in  one  place  and  partly  in  tiie  • 
and  whether  the  wreck  is  found  at  sea  or  oast  xtfi 
land,  or  partly  in  the  sea  or  partly  on  land. 

The  Admiralty  Court  Act  18G1  (24  Viot.  o.  10,  s.  9: 
the  provisions  of  The  Merchant  Shipping  Act  181 
regard  to  salvage  of  life  from  any  ship  or  boat  i 
the  limits  of  the  United  Kingdom,  shall  be  extern 
the  salvage  of  life  from  any  firitisn  ship  or  boat,  i 
soever  tho  service  may  have  been  rendered,  and  froi 
foreign  ship  or  boat,  where  the  servioes  have 
rendered  eitner  wholly  or  in  part  in  British  waters. 

(a)  Sect.  59.— Whenever  it  shall  appear  to  Her  M 
that  the  Government  of  any  foreign  oountiy  is  "^ 
that  salvage  shall  be  awarded  by  British  ooort 
services  rendered  in  saving  life  from  any  ship  bek 
to  such  country  when  such  ship  is  beyond  the  lis 
British  jurisdiction.  Her  Majesty  mav,  by  Ord 
Council,  direct  that  the  provisioiis  of  the  priiKaqi 
(Merchant  Shipping  Act  1854),  and  this  Aet  wilk  v 
to  salvage  for  services  rendered  in  saving  lifs  froal 
ships,  shall  in  all  British  ooorts  beheld  to  sn 
services  rendered  in  saving  life  from  tiM  sUps  el 
forei^  country,  whether  swdi 
withm  British jQzisdiotiain ornot. 
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The  Fanthsa. 


[Ad1£. 


d  involves  a  point  of  difficulty  and 
laim  is  made  under  24  Vict.  c.  10, 
3ars  that  a  vessel  not  belonging  to 
V  claiming  brought  the  lives  saved 
I  waters.  1  must  hold  it  to  be 
iw  that  life  salvage  could  not  bo 
jefitlwn.  No  case  can  be  found  of 
ving  been  awarded  where  no  pro- 
he  same  time  saved  before  the  Mer- 
^  Acts,  and  I  must  therefore  hold 
re  was   first  made  recoverable   by 

must  also  hold  it  to  have  been 

i  Johanties  (eup.)  that  the  Merchant 

must  be  construed  as  confined  to 

within  British  waters.  The  next 
subject  is  the  24  Vict.  c.  10,  which 

0  doubt,  to  carry  the  provisions 
ik  that  to  give  a  right  to  claim  for 
n  a  foreign  ship  under  this  statute, 

be  shown, to  nave  been  rendered 

waters.     Mr.  Webster,  in  his  able 

put  his  case  on  the  ground  that  the 

artly  rendered  in  British  waters. 

mmenced  when  beyond  the  limits  of 

but  ho  contends  that   they  were 

lin  them.     It  is  admitted  that  no 

3  enable  the  salvors  to  invoke  the 

59th  section  of  25  &  26  Vict.  c.  (53. 

is  reduced  to   the  point.  Do  the 

show  that  the  services   rendered 

and    the    Scorpio  were    so    con- 

lose  of  the  Flora  may  be  considered 

1  part  rendered  in  British  waters  P 
not  herself  proceed  within  British 

c  lives  saved  on  board,  but  it  was 
the  Scorpio  took  them  within  the 

e  service  of  the  two  vessels  must  be 
ontinuous  and  therefore  one.  Upon 
[  am  of  opinion  that  this  |>08ition 
iintained.  I  must  construe  this 
,  having  rc^rd  to  the  fact  that 
Ion  of  the  existing  law  of  nations. 
iiMtit  have  been  rendered  to  these 
wholly  or  in  part  within  British 
am  of  opinion  that  they  were  not. 
lat  the  Flora  is  not  entitled  to  sal- 
;  no  order  as  to  costs,  as  this  is  the 
las  arisen, 
r   the  Mary  and  Alarm,   Lowless, 

r  the  Cambria  and  the  Scorpio, 
and  Gattarns. 

'  the  Flora,  Ingledew  and  Ince. 
r  the    defendants,  PritcJiard    and 


,  Oct.  13,  and  Nov.  7,  1871. 

TiLB  Pantuea. 

'<jn  — Master — Ship* 8  ageiit — Ship- 
jes — Disb  ursenients  — Repairs — Mer- 
it 

i  skip  has  a  inariti'nui  lien  on  her  for 
i  disbursements,  aiul  his  claim  takes 

aU  otiier  claims,  save  claims  for 
lam^ige  by  collision, 
was  appointed  by  live  master  on  his 
He  had  no  previous  knowledae  of 

or  owner,  but  made  no  inquiries  as 
B  tabs  repaid  his  advaaices  for  neces- 
Mowed  the  vessel  to  be  pUused  in  the 


liands  of  a  shipwright  to  be  repaired,  and  when 

her  value  was  by  this  meams  increased,  caused  her 

to  be  arrested: 
Held,  that  lie  was  not  entitled  to  be  paid  his  claim  in 

prioriiy  to  tJie  shipwright. 
Where  there  are  several  claimants  against  tlie  pro- 

ceeds  of  a  vessel  vn  the  registry,  and  she  has  been 

sold  at  the  suit  of  one,  the  costs  of  such  sale  will 

be  paid  before  all  claims,  as  stLch  sale  was  for  the 

benefit  of  all. 
This  ship  was  arrested  and  sold  at  the  suit  of 
Henry  Bandall  James,  of  Bristol,  in  a  cause  (No. 
5720)  instituted  on  liis  behalf  for  necessaries  alleged 
by  him  to  have  been  supplied  to  the  said  ship,  and 
against  the  proceeds  oi  the  sale  of  the  saia  ship. 
iSLree  more  causes  were  afterwards  instituted; 
the  first  (No.  5749)  by  John  Batchelor,  of  Cardiff, 
shipbuilder,  for  necessaries  supplied  and  repairs 
done  to  the  said  ship;  secondly  (No.  5761)  by  Hop- 
kins Williams,  master  mariner,  for  wages  earned 
and  disbursements  made  by  him  as  master  of 
the  said  ship ;  thirdly  (No.  5785)  by  Daniel  Philip 
Messervy,  master  mariner,  for  disbursements  mad!e 
by  him,  as  master  of  the  said  ship,  by  a  decree 
of  the  Judge  of  the  Court  of  Admiralty  of  the 
2nd  Aug.  All  these  claims  were  referred  to  the 
registrar  of  the  said  court  to  report  as  to  the  order 
in  which  they  should  be  paid,  the  proceeds  being 
insufficient  to  satisfy  them  all  in  full.  These 
claims  came  before  the  registrar  on  Aug.  14,  and 
the  accounts  and  vouchers  were  produced  before 
him,  and  the  question  of  priority  was  fully  argued. 
Thereupon  the  registrar  reported  that  the  clums 
were  to  be  paid  in  the  order  annexed  to  the  end  of 
his  report,  and  gave  his  reasons  for  so  reporting. 
The  order  and  his  reasons  are  given  below.  On 
Nov.  7th  the  judge  ordered  the  several  payments 
to  be  made  in  accordance  with  the  report.  The 
facts  of  the  case,  and  the  arguments  used,  are 
fully  set  out  in  the  renort. 

UoJien  appeared  for  plaintiffs  in  causes   Nos« 
5720  and  5761. 

Clarkson  for  plaintiffs  in  causes  Nos.  5749  and 
5785. 

The  Beoistkab*s  report  was  as  follows :  These 
cases  were  fully  arguea  before  me  on  the  14th  Aug. 
last  by  Mr.  Cohen  on  the  one  side,  and.by  Mr.  Clark- 
son  on  the  other,  and  it  is  hardly  necessary  to  observe 
that  everything  that  could  be  said  on  the  subject 
was  said  by  those  two  learned  advocates.  Owing, 
however,  to  the  confusion  in  which  the  whole 
Question  of  the  priority  of  liens  is  involved,  I  fear 
tnat  the  conclusion  at  which  I  have  arrived  will 
hardly  be  so  satisfactory  as  I  could  have  wished. 
This  IS  the  more  to  be  regretted  as  I  understand 
that  the  parties  intend  to  accept  my  award  as  final, 
and  that  they  have  no  intention  of  appealing.  The 
question  appears  to  me  to  be  sufficiently  important 
•to  be  formaUy  argued  b(rfbre  the  court,  and  I  could 
even  wish  now  that  that  course  may  be  taken. 
Assuming,  however,  that  it  is  not  intended  to  carry 
the  case  any  further,  it  only  renders  it  the  more 
incumbent  upon  me  carefully  to  consider  the  con- 
clusions to  which  I  may  come,  lest  by  want  of  due 
care  and  attention  I  should  be  doing  an  injus- 
tice which  would  not  be  remedied  on  appeal.  The 
facts  of  the  case  are  as  follows :  It  seems  that 
the  Pwnthea  was  purchased  in  June  1870  by 
a  Mr.  Norton,  of  Quemsey,  and  as  I  under- 
stood was  registered  at  that  port.  On  the 
27th  June  Mr.  Norton  appointea  Daniel  Philip 
Messervy,  the  plBiiitnS  Vdl  caKxaib  '^o.  l»l^  \a  >^ 
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The  Pa>thia. 
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V,  i>/'  V.  •.  i;.  :  : ,  ; ;..  ■.•:;.•:;,-.>.  v.  -  \'z.. :..-.  i  < iar>.- - . 
*.?•.-•■?  •. :.A-.  V.  r. \  .1 : :. :.'-.  S', '^  hr  . t.t  v ./  ic .  ar.'i  u.::- 
f.-. ;&.  V. .  V  .• «. r  '^  rr  ■  r*:  v :   i J  r.  -•/...  w :.  •; ,•  v  r  .•.♦:-  tirr .  v *ri  c  a 

r-.-»;w  w.r*;  rV,;.  .ifv  .'■'^''ir  Ir  'i;-' Lir2'r*l»  br.  Cajitain 

Ma t ', f .  f ', . . ';-* . :. ;r .  Ij  ^r.i.u  It,*:  t i r/ j e  I Lat  ho  was  in 
\f.*:  -yjr-/.'^:  '.:  •.:.':  -t.i'.j,  <.';ipt;*jn  Mes^c-r.T"  re- 
''. -.'/i   •.ir.'y-*'.  ',:.'.-  '/ ffiOLoy  and  m2yie  variou-s 

','.    :!k    ?^-.;A.'.";    '.-f    ^'^^\.r.i    J>f:tw':f:n   him.-olf  and 


?.  - 


fcr::  : 
I-- 


^,':-;,'.-i. r.  M'  r'r'. ;.  »;i-  i',r7rf-.*ii.#l  in  th».'  com- 
rrjif.'i  of  t:.«-  -;..:.  ^vif'.:,>:i!.-  VVili'am-.  'Jj'.-  pUiintilf 
.:.  'Si'.'^:  .Vo.  '^7'.'f.  il'.'  'la:  If  J-  lo  li:ivc*  Ix-'i-n  ap-  I 
ix,;r.\*ji  h'.T  r.o;fc-V;;  o:.  ;)i*:  17i}i  Manjh,  lr71,  three 
'i;*  V  ',  ry.-f or«:  ?  K ';  V; r:.'. .  ;.a : :  o n  of  Captai  n  M '-•« r?CT vy *s 
f.^:rvir'\  and  wa-  v^  .'«'.Tiv*-  wajr'.r  ai  the  rate  of 
J  J/,  a  r.'jo.'i'fj.  iJ<;  -<-':iji-  to  havo  n.-maim.-d  in 
'harjr*:  of  t^j':  v#----i  nnril  t.}i':  2Uh  June,  l*^71. 
wh<:f.  h'  wa*.  d.-fx^--'--C"<l  hy  th':  -aU;  of  the  v*'s.-el 
ijf.d'.r  ?K';  a'ill.onty  of  thi.-  r-fiiirt.  H«r  claims  not 
of.ly  Kii!  vhift  -  d'jniJtr  the  above  |»eri<<l,  hut  also 
for  '•'.rUiJfj  dj-hNrr'.-meiitr  Fnadr*  hy  him  and 
'AJu*fUif/i  ihern  for  a  -  jrn  of  1<.»/.  lent  by  him  to  the 
o'^iit'.r,  aft  it  iy  j-aid,  for  nhip'r  ilishiirrfements,  and 
for  \ffffkni  and  l'yi;(inj^  rliirin^  the  whole  |K.Tiud 
of  hih  i'.4:rv'if'Ji  at  tlje  rate  of  IJ«.  jkit  «lay,  he 
iiavin((  }t'^:n  unable  to  live  on  iKjard  owin^  to 
the  nrfjaif'H  that  wrre  ^oin^  on.  His  claim 
ar/iountH  to  the  mm  of  7-*L  HJk.  4<Z.  Another 
*5i.ri:  (No.  ."//li'iy  i's  that  of  Mr.  iiunry  lianthill 
Jamei>,  a  Hhijibniker,  of  Hrintoh  who  wiys  that 
h';  w;i^  ajipojnt'rd  by  ('apt.  Messervy  to  take 
th<-  manap^'-nient  of  tlif;  hbipV  business  upon  her 
arrival  at  IJh-tol  in  .Jan.  Im7I.  lb?  says  that  she 
lay  at  lU'i-'.ln]  u]i  lo  hom<;  lime  in  Mareh,  whim  hht; 
wa.^  n'movf'd  to  ('ardilf,  and  that  during  January, 
February,  Man'h,  and  Ajjril,  he  madr,  as  ship'u 
tipr/:ni,  various  di-burrements  for  waj^^-s,  dock 
duen,  anfl  (Ah«-r  iif«;eHharie.H,  amounting  alto^^ther 
to  :;>tJ/.  ]'.'n(.  *nl.f  i\i}  part  of  which  lias  ev(T  been 
jMifd  to  him.  /i*iie  last  elaim  is  that  of  Mr.  John 
Matrrhelor,  the  plaintiff  in  eause  No.  r>-i-V.).  Ho 
iH  a  Khip  builder,  n'sidin^  at  (*ardiff,  and  Ktat<>H 
that  in  the  month  rjf  March  1871  he  executed 
ccrtjtin  re)MiirR  to  (lie  vessel,  as  i  understand,  by 
the  diriflion  of  Mr.  N'rH'ton,  the  owner.  Uy  the 
ii<:count  which  has  be<?n  bnxi^ht  in  tho  ix'pairs 
Hccm  Ui  have  extr;nd(Kl  fmm  the  ^Ist  to  the  2Uth 
Mar(;li,  ai'd  Xai  have  b<M;n  mainly  for  d(x;king  and 
rc-metalling  the  ship.  I  lis  account  amountH  alto- 
gi'Lhcr  Lo  tlic  sum  of  2<>'J/.  K/i.  lb/.  It  may  bo  or 
well  to  state  here  that  th(.'  first  suit  instituted  was 
that  of  Mr.  James,  the  shipbn)ker;  then  that  of 
Mr.  Jiatchelor,  the  shipbuilder ;  aftcT  him  that  of 
(/apt.  Williams;  and  IiMt  of  all  the  suit  ol  Gapt. 
MeHH<.'rvy,  the  first  master  in  ])oint  of  date. 
Ji<*HideH  the  above  (claims,  two  other  bills  for 
wire  ringing  an<l  for  setting  it  up  have  be<>n  sent 
to  tho  registry ;  but  as  the  parties  have  not, 
althiiugh  duly  warntMl,  thought  proper  to  bring 
their  causes  pmperly  before  the  court  by  entering 
tu'tions,  i  am  prevented  from  taking  them  into 
my  eoiisidf oration  ;  and  the  only  ea.scs  with  which 
Wi»  shall  have  b>  deal  are  tlie  four  for  which  Buits 
liavo  In^^n  instituted,  in  the  caHOS  of  tho  two 
**«  luid  of  thu  shipwright,  uo  question  was 


rTki-^L  wLoi.  tbrj  were  before  the  ooiin,ai  to  At 
arr.  -.11.:-.  and  accordingly  the  levnedjndpi* 
r:  .•-.r^'.-^i  for  them  as  claimed.    Ajb  cheRdeon^ 
Liw-.r-frr,  r A^?vd  with'jut  discussion  it  wiU out p» 
c\i'i\-  rue  fnjm  rofoning  to  the  ooori  urttBHtf 
tL-:-  >  'ji^zTi!^  which  appear  to  me  to  be  iminiwriik 
leaving  it  to  tho  learned  judge  to  strike  tbflB A 
or  cot.  &9  he  may  think  proper.    In  thereiDHH 
c-a.«e.  tl^t  Ol  Mr  Jame:?,  the  8hipbroker,tlieiw 
'{Tjostion  has  been  left  open,  andltm  U)  Rsak 
whv:h*:rr  any  and  what  part  of  the  cbimdauk 
allowt^d.     I  have  also  to  say  in  what  oc^tk 
claimanis  are  entitled  to  be  paid.    AndfinttiV 
the  claim-  itf  th'-  two  masters  for  thebaknoeidHi 
them  on  ac^-nunt  of  wages  and  disbursementt.  % 
the  l;*li-i  -j'-ctionof  the  Merchant  ShippingActlft^ 
:i  m:i-ti.r  has  the  >ame  ** rights,  liens, and itDtlH 
f'lr  the  ■•  reo »vcrj'  of  his  wages  "  as  a  commoa* 
man.    Ami  in  the  cajsc  of  the  Mary  ^nii  iLH^l 
A.  A-  E.  ** :  l:;  L.  T.  Rep..X.  S.  3^4)  Dr.Lm|uD^ 
dr-ciiltjd  thiit  a  masters  claim  for  his  ^bm* 
nicnts  stand.s  upon  precisely  the  same  foo^H 
the  claim  for  his  wages ;  for  both  he  hftsa"!!*' 
timt'  lien"  on  the  .*«hip.     On  the  authority, tt»i^ 
oth'T  decisicms,  a  lien  of  this  nature  takes  jbw 
dt  nee  of  all  other  claims  against  the  ship,  &a^^ 
claim  for  salvasre.  and  possibly  one  for  damage |i{ 
collisicm,  of  which,  however,  there  is  no  queffis 
in  the  present  caisc.     Counsel,  therefore,  did  «i 
dispute  the  claim  of  the  two  master  mariners ti 
priority  over  the  other  two   claimants  for  thor 
wages  and  disbursements.    To  the  amounts  abo 
of  tlicsc  claims  no  question  was  raised,  except  aett 
a  sum  of    lu/.    aptpearing  in   Captain  willianu' 
accounts,  and  dcscrilxni  a.s  having  been  advaiwad 
U)  Mr.  Norton,  the  owner,  for  the  purpose  of  making 
disbursements.    No  information  its  given  me  as  to 
how  this  money  was  expended  by  Mr.  Norton,  ani 
whether  it  really  was  expended  ior  the  ship's  use; 
and  as  it  can  hardly  be  said  to  be  a  duty  nicidens 
to  a  master's  position  to  lend  money  to  his  owner, 
and  then  to  claim  the  amount  thereof  out  of  the 
[inxreeils  of  the  vessel,  in  priority  to  other  valid 
claims  against  the  same  property,  I  am  ofopinioo 
that   this   sum  of   h)l.   should   be  struck  oat  of 
of  CapUiin  Williams's  claim.     No  other  item  was 
objected  to  in  either  of  the  claims.     I  must,  there- 
fore, report  that  Captain  Messenry  is  entitled  in 
respect  of  a  sum  of    4U.  28.   Ir2.,    and  Cantain 
Williams  in  rcsi>ect  of  a  sum   of  63{.  16ii. -m.^  to 
priority  over  the  other  claimants,  together  with 
their  co8t>s.    The  question  as  to  which  of  the  two 
iiiastei*s  is  entitled  to  priority  over  the  other,  doM 
not  arise  in  the  present  case,  the  fund  in  court 
being  amply  sufficient  to  pay  them  both,  as  weUas 
costs.     But  even  if  it  had,  I  am  not  sure,  looking 
to  pi'evious  decisions  of  the  court,  that  I  coaS 
have  given  either  of  them  precedence  over  the 
other.    At  the  same  time  I  cannot  but  think  thak, 
if  the  question  wore  to  be  fully  argued,  a  master 
like  Captain  Messervy,  who  has  been  employed  on 
board  tho  ship,  sailing  her  to  different  ports,  and 
earning  a  considerable  amount  of  freight  therefaji 
would  be  entitled  to  be  preferred  b^ore  that  of 
Captain  Williams,  who  seems  to  have  done  little, 
if  anything,  beyond  what  an  ordinary  shipkeepff 
might  have  dune,  and  who  claims  to  be  paid  for 
such  services  at  tho  rate  of  14Z.  a  month,  besidBS 
3tf.  a  day  for  botinl  and  lodging  daring  the  whote 
period.    But,  a«<  I  have  already  saidythe  question 
does    not   arise    in   the    present     case.      Tbei* 
remain  thu  claims  of  the  shipbroker  and  ah?- 
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whether  there  was  any  freight  to  be  received  out 
of  which  he  coald  be  repaid;  and,  when  he  had 
ascertained  that  it  had  all  been  re(!eiyed  by  the 
owner  at  St.  John's,  whether  he  did  not  take  mea- 
sures to  ascertain  in  what  way  his  advances  were 
to  be  repaid  to  him.  That  would  seem  to  be  the 
natural  course  which  a  prudent  man  would  have 
adopted ;  but,  instead  oi  that,  what,  according  to 
his  own  statement,  does  he  doP  He  allows  the 
vessel  to  be  placed  in  Mr.  Batchelor's  hands  for 
repairs,  and  when  that  gentleman  has  completed 
the  repairs,  and  has  re-metalled  her,  and  thus 
materially  increased  her  value,  he  institutes  his 
suit  in  the  Court  of  Admiralty,  and  causes  the 
vessel  to  be  arrested ;  and  he  now  applies  to  the 
court  to  be  paid  the  amount  of  his  account  out 
of  the  proceeds,  in  priority  to  the  claim  of  Mr. 
Batchelor ;  in  other  words,  he  seeks  to  be  paid  his 
claim,  in  part  at  least,  out  of  the  goods  which, 
with  his  cognisance,  Mr.  Batchelor  had  put  into 
the  ship.  It  seems  to  me  that  this  is  hardly  equit- 
able; ii  when  Mr.  James  made  his  advances  he 
took  no  pains  to  ascertain  the  true  position  of 
affairs,  but  made  them  on  the  faith  of  his  being 
repaid  bv  the  owner,  it  is  to  the  owner  that  he 
must  look  for  reimbursements.  It  would  be  hard 
indeed  that  he  should  be  paid  in  priority  to  a  gen- 
tleman whose  claim  is  for  roi)airs,  which  have 
tended  materially  to  increase  the  proceeds  in  court. 
I  am  of  opinion  that  the  claim  preferred  by  Mr. 
James  is  for  an  ordinary  mercantile  account 
between  himself  as  ship's  agent  or  ship's  broker, 
and  the  owner  as  master  of  the  vessel,  and  that,  as 
such,  on  the  authority  of  the  cases  cited,  it  is  not 
entitled  to  rank  in  priority  to  the  claim  of  Mr. 
Batchelor,  the  shipwright.  If  Mr.  James  has  been 
deceived  by  Mr.  liorton,  he  must  take  the  conse- 
quences ;  it  would  not  bo  fair  to  visit  them  upon  those 
who  have  not  been  equally  incautious.  Vigilantihtis, 
non  domii'entibuSf  sucmrrit  hix.  I  will  add,  however, 
that  inasmuch  as  Mr.  Norton,  the  owner,  has  not 
thought  proper  to  come  forward  and  defend  these 
suits  if  there  should  be  any.  chance  remaining  after 

S.yment  of  the  claims  of  the  two  masters,  and 
r.  Batchelor,  and  the  costs  incurred  by  them,  I 
see  no  objection  to  its  bein^  paid  to  Mr.  James,  in 
part  satisfaction  of  his  claim,  that  course  having 
l>een  adopted  by  the  learned  judge  in  a  recent  case. 
The  expenses,  also,  incurred  by  Mr.  James  in 
obtaining  the  order  of  the  court  for  the  sale  of  the 
vessel,  being  for  the  benefit  of  all  parties,  wiU  have 
to  be  paid  in  priority  to  all  of  them. 

I  am,  therefore,  of  opinion  that  the  order  in 
which  the  several  claims  ought  to  be  satisfied  out 
of  the  proceeds  remaining  in  court  is  as  follows : — 

(1)  The  costs  incurred  in  the  suit  of  Mr.  James 
No.  (5720)  in  regard  to  the   sale  of  the  vessel, 

(2)  the  claims  of  Captain  Messervy  (No.  5785)  to 
the  amount  of  41L  2«.  \d.  and  costs,  (3)  the  claim 
of  Captain  Williams  (No.  5761)  to  the  amount  of 
63Z.  i6s.  4d.  and  costs,  (4)  the  claim  of  Mr. 
Batchelor  (No.  5740)  to  the  extent  of  249Z.  6«.  6d. 
and  costs,  (5)  the  balance  (if  any)  may  be  paid  to 
Mr.  James  in  part  satisfaction  of  his  claim  and 
costs. 

Tuesday^  Nov,  7. — Sir  R.  Phillimore  ordered  the 
payments  to  be  made  out  of  the  registry  in  accord- 
ance with  the  above  report,  and  in  the  order  therein 
set  out. 

Solicitors :  Field  and  Sum/ner ;  Olarkwn  and 
Co. ;  Stocken  and  Jupp. 


Nov,  7  and  10. 
The  F&exdox. 


Costs  —  Bail  —  PrcBcipe  - —  Re-arresi  of  sk 

the  amount  doe  for  damages  and  cotis  ex 

— Admiralty  Court  Act  1861,  ss.  15,  22. 

Where  a  suii  has  been  instituted  agctimt 

and  badl  has  been  given  for  an  eetimaiec 

to  cover  dtrina^fes  and  costs,  and  the  dim 

covered  and  the  costs  tajsed  are  a  larger  s\ 

the  bail  given,  and  there  h-as  been  no  car 

on  the  part  of  the  plaintiffs,  the  court  i 

amend  Vie  prcdcipe,  btU  wiU  issue  a  tori 

tlie  Admiraity  Court  Act  1861,  ss.  \basd 

the  re-airest  of  tite    ship   to    satisfy  tht 

a/nd  wHl  direct  such  writ    to   the  mard 

ex4'cution.(a) 

Thv.  proA-iire  by  which  the  amount,  in  whiek 

is  instituted,  is  laid  to  cover  probable  damag 

costs  is  simply  a  matter  of  convenience. 

This  suit  was  brought  on  behalf  of  Meesn. 

monds.  Hunt  and  Go.,  against  the  ship  Frt 

an  American  vessel,  of  which  the  owners 

domiciled  in  America.     The  petition  set  oa| 

the  plaintiffs  were  indorsees  of  bills  of  ladi 

parcels  of  oilcake,  and  that  they  had  instiu 

cause  against  the  ship  to  recover  damag 

injury  to  the  cargo,  and  that  at  the  time  d  \ 

stitution  of  the  suit,  thev  had  taken  bail  f 

vessel  in  the  sum  of  500l.,  having  estimate 

damages  and  probable  costs  in  that  amoon' 

they  had  recovered  the  sum  of  452L  2$.  Sd 

High  Court  of  Admiralty,  and  that  on  a( 

the   Privy  Council  the    above    award  m 

(a)  The  writ  issued  in  parsoanoe  of  the  JQd( 
this  case  was  as  follows : 

In  the  Hitjh  Court  of  AdmircUty  of  En^U 
No.  4704. 

Viotoria,  by  the  graoe  of  God  of  the  United 
of  Great  Britain  and  Ireland,  Queen,  Defend< 
Faith.  To  the  Marshal  of  the  High  Court  of  our  i 
of  Enipland,  and  to  all  and  singular  his  sni 
greeting.  Whereas  in  a  oanse  instituted  in 
oonrt  on  behalf  of  Simmons,  Hunt,  and  Compai 
37,  Mark-l&no,  London,  the  indorsees  of  the  bdU 
of  certain  parcels  of  oil  oake,  now  or  lately 
board  the  snip  or  vessel  Freedom,  against  the  sa 
her  tookle,  apparel,  and  furniture,  and  against  tl 
thereof  intervening,  the  judge  of  our  said  con 
the  4th  March  1870,  pronounce  for  the  dai 
oeeded  for,  condemn  the  defendants  and  their  ba 
and  in  costs,  and  refer  the  said  damage  to  the 
of  our  said  court,  assisted  by  merohants,  to  : 
amount  thereof.  And  whereas  the  said  damage 
assesRcd  at  the  sum  of  4521.  2$.  Sd.  with  in  teres 
until  paid,  and  the  said  costs  have  been  tax«=«d  ■ 
of  4321.  10«.  3'i.,  making  tgother  a  sum  of  884^ 
And  whereas  it  hath  been  alleged  that  the  sun 
being  the  amount  for  which  the  sureties  in  the  f 
have  bound  themselves  on  behalf  of  the  own( 
said  vessel  Freedom,  has  been  paid  to,  and  ao( 
the  plaintiffs  in  satisfaction  of  the  said  danun 
teroot,  and  in  part  satisfaction  uf  the  oosts, 
there  is  now  due  to  the  plaintiffs  a  sum  of  3841 
for  oosts,  in  addition  to  such  furUier  oosts  as  1 
incurred  subnoquent  to  the  taxation.  We  do, 
hereby  command  you,  justice  so  requiring,  to : 
said  vessel  Freedom^  her  tackle,  apparel,  and  ] 
and  to  keep  the  same  under  safe  arrest  until  i 
dants  shall  have  paid  what  Ma^  be  due  from  thi 
plaintiffs  in  this  cause,  or  until  you  shall  leoei^ 
orders  from  us. 

Given  at  London,  under  the  seal  of    our  said  < 

day  ot  ,  in  theyear  of  Our  Lord  I 

(Signed)        H.  C.  Kothxbt,  Bfl| 

Warrant  8001.,  taken  out  by  Thontaa  and  Ho 
Oommeroial  Sale  Booms,  MiiMiing-laaia. 
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in  the  action  f  No  further  liabibty  can  be  im- 
posed on  the  owner,  save  ae  to  coets."]  That 
cannot  be  good  law,  Sr.  Lnshington  seeme  to 
aaj  that  a  habilit;  is  created  beyond  the  value  of 
the  ship.  The  plaintifia  were  bound  to  require 
bail  to  the  full  value.  Their  neglect  to  do  so  dis- 
entitles them  to  recover  more  than  the  amount  of 
the  bail ;  {Noelra  Scnora  del  Carmine,  1  Spicks, 
303.)  It  would  be  impolitic  to  order  a  ro-airost  of 
the  vessel. 

Cokttn,  in  reply, — We  originaUy  arrested  tor  a 
small  amoant,  and  this  the  court  approves,  and 
wa  ou^ht  not  now  to  suffer.  In  salvage  cases 
there  is  no  jurisdiction  where  the  property  saved 
is  not  np  to  a  certain  sum,  and  yet  the  court  may 
give  costs.  In  causes  of  limitation  of  liability  costs 
may  be  given.  Costs  are  not  part  of  the  juilgment, 
but  its  legal  consequences  and  anicllary  to  it.  Ad- 
mitting that  we  have  made  a  mistake,  we  are  en- 
titled to  a  remedy  by  the  eouitabte  jurisdiction  of 
the  court.  The  common  law  courts  will  give 
relief  on  a  mistake  being  made  :  (Caiman  v.  aexj- 
■aolda  (sup.). 

Nov.  10. — Sir  B.  PuiLLinoaB.^In  this  caae  the 
plaintiffs,  who  were  English  subjects,  instituted  a 
suit  against  the  American  ship  iiVe-'iioni,  of  which 
the  defendants  were  owners  domiciled  in  America, 
for  damages  to  cargo.  I  gave  judgment  in  favour 
of  the  piaintiffs,  and  this  judgment  was  affirmed 
by  the  court  of  appeal.  The  usual  reference  was 
made  to  the  registrar,  who  reported  that  there  was 
due  to  the  plaintiffs  i52i,  2a.  Sd.,  with  interest; 
and  the  costs  were  taxed  at  the  sum  of  4ii2l.  lOs.  'id. 
The  suit  had  been  instituted  in  the  amount  of 
soot,  and  bail  had  been  taken  for  that  amount  and 
the  ship  released.  The  defendants  have  now  paid 
to  the  plaintiffs  the  sum  of  5001.,  leaving  the  sum 
of  384^  12*.  lid.,  due  for  costs,  still  un^id.  It 
appears  that  the  shin  is  still  within  the  jurisdiction 
ot  the  court.  The  plaintiffs  pray  the  oonrt,  for  Mr. 
Cohen  confined  himself  to  this  part  of  his  prayer,  to 
issue  such  process  against  the  snip  as  may  enable  the 
plaintiff  to  obtain  execution  and  satisfaction  gf  the 
judgment,  for  damages  and  costs.  The  defendants 
contend  that  the  application  is  too  late ;  that 
before  judgment  the  court  might  have  increased 
the  amount  in  which  the  suit  was  instituted  on 
proper  application  being  made  to  it,  but  that  it 
naa  no  power  to  do  so  after  judgment  has  been 
given;  and  that  the  ship,  having  been  released  on 
bait  ^ven  for  the  full  amount  m  which  the  suit 
was  instituted,  caimot  be  re-arrested.  Cases  were 
cited  by  the  defendants  A-om  the  courts  of  common 
law ;  the  one  principally  relied  upon  was  Canna/H 
V.  BeynolcU  («itp.),  for  the  proposition,  that  where 
a  mistake  has  been  made  in  the  amount  claimed 
and  recovered,  the  judgment  may  be  set  aside,  at 
the  ins  lance  of  the  plaintiff,  upon  payment  of  al!  costs 
incurred  after  dccLaratioD,  and  a  new  action  entered ; 
and  it  was  contended  that  this  was  the  only  mode  of 
redress  to  which  the.  plaintiffs  could  have  recourse. 
It  was  not  denied  that  these  cases,  whatever 
their  authority  may  bo  for  the  practice  of 
this  court,  related  only  to  an  increase  _  of 
the  amount  of  damiu^  for  which  the  action 
was  laid,  nor  that  the  court,  as  a  matter  of 
course,  issued  a  proper  writ  to  enforce  the  pay- 
ment of  costs  quite  independently  of  the  question 
of  the  amount  of  damages ;  bnt  it  was  urged  that 
it  was  according  to  the  invariable  practice  of  thit 
oonrt  that  the  pnscipe  for  the  institution  of  tbit 
suit  shonld  lay  the  amount  at  a  snm  which  would 


ix>ver  costs  aa  well  aa  damages,  mi  Sia 
And  a  difBcuItj  in  following  the  argnmestt 
common  law  cases  were  applicable.  I  (i 
that  this  is  an  erroneous  view  of  the  pnctb 
<:ourt.  It  did  not  require  the  avUtonti 
Temlacouaia  (2  Spinks,  210),  to  piwe  u 
oourt  can  always  issue  a  monition  uipffMi 
^he  payment  of  costs  which  have  eiceed 
unount  in  which  the  suit  was  institattd. 
over,  if  the  vessel  had  not  been  bailed,  u 
jtill  under  arrest,  there  can  be  no  doabt  tl 
would  not  be  released  without  payment  a 
and  the  fact  of  bail  having  been  given  in 
affects  the  liability  of  the  owner  of  die  i 
[»>Bts  as  well  as  images,  and  1  thin^  '^ 
under  the  old  law,  if  necessary,  the  conii 
have  ordered  the  re-arrest  of  the  ship  for  t 
ment  of  costs,  I  say  nothing  about  ik  n 
damages.  The  fact  that  generally  Ihem 
which  the  suit  is  instituted  is  laid  to  qitftj 
costs  and  damages  is  simply  a  roatter  d 
nience ;  and  the  court  has  always  discoon 
institution  of  a  suit  for  an  eicesBiie 
In  this  case  the  defendants  are  foreigners  i 
abroad,  and  no  monition  in  pertonam  » 
forced  agiunst  them  ;  though  if  tbe^  bad  w 
in  the  suit  they  could  have  obtained  a 
in perBOimm  against  the  plaintiff.  It  it.' 
manifestly  in  furtherance  of  justice  tt>l' 
tiffs  should  have  the  remedy  for  which  U 
Such  a  remedy  might,  I  think,  have  beenl 
by  the  old  law  and  practice  of  the  coi 
however  this  may  be,  I  am  satisfied  tbit 
section  of  the  Admiralty  Court  Act  18S 
the  court  to  caiuse  execution  of  the  sentei 
seizure  of  the  goods,  which  in  this  casei 
of  the  defendants,  and  under  the  22iid 
have  the  power  to  frame  a  writ  for  tba' 
and  I  shall  ojtecute  thut  power  by  direcl 
a  prapcr  instrument,  the  marshal  to  sei 
of  the  defendants  tor  the  payment  of  t 
of  costs  duo  to  the  plaintiffs,  in  wh 
included  the  costs  of  the  application. 
Solicitors  for  the  plaintiffs,  T/ioimwai 
Solicitor  for  the  defendant,  Tluntuie  { 
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Brilhh  DcstA  in  fJtuV.d  Slalet  Cow. 
Protest  of  British  Coiitul — Voyage 
Abseare  of  special  eiroimsfaneee  —Ju; 

A  (TfW  sliifijuvl  i»  a  British  vfMel  _ 
"from  Liverpool  to  Bombay  and  a 
places  ill  the  Indian,  Pacific,  atid  Atii 
and  China  and  Eastern  seas,  Ihence 
orders,  and  to  the  Continent,  if  r 
haclt  to  a  port  of  fintd  diseharge  it 
Kingdom,  term  not  la  exceed  three 
arrivinif  al  Boston  on  ifce  ret-um 
crew  elaimed  their  wages  as  t 
and  broa/iht  a  suit  in  the  Ut 
C-mrl.  flip.  British  acting  eon* 
against  the  jjirisdieiion,  on  the  groi 
voijnge   was    not    ended,    and     utai 

(a)  Ths  matoiiaU  for  this  Tepott  ai«  foi 
American  Lata  Bmiaw  tat  Nor.  i87L 
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>amen  ara  not  pormitled  to  «ua  tn 
unEe««  dUehargvd  llmre,  or  so  iU- 
!  put  in/ear  0/  Uieir  Uvea, 
oui/h  the  ccmrt  titiglU  doiibt  the 
e  ehip'a  artieUs,  it  could  not,  in 
f  tpeeial  circumatatn^eg,  enieri/iin 
liiigl    the   jiroUat    of    tlie    British 

!W  of  the  Britinh  ship  Beclierdaeg 
ing  that  thej  ahippod  at  Liverpool 
a  voyage  to  the  £)aet  ludies,  and 
X)n  1  thftt  the  siiip  arrived  in 
■rt  in  Feb.  1871,  where  the  libel- 
erminated,  and  they  became  en- 
Ta^eB  as  fnlly  stated  in  their 
,  M.  actine  consul  at  Boaton  pro- 
10  court  takinff  jurisdiction  of  this 
casODH  that  the  libellants  signed 
I  in  a  usual  form  approved  and 
■mment  shipping  offices,  and  for  a 

ended;  that  bv  the  Merchant 
it  Groat  Britain  (17  4  18  Vict. 
207),  seamen  are  not  permitted 
Tx  porlB  unless  dulj  disclmrged 
Bated  aB  to  be  put  in  fear  of  their 
her  alternative  appUea  to  these 
at  it  will  be  for  the  advantage  of 
;mit  them  to  their  home  tribunals. 

his  answer,  reiterates  the  same 
tion,  and  adds  a  description  of  the 
trtieles  as  follows  :    "  From  Liver- 

and  &\\j  ports  and  places  in  the 
id  Atlantic  Oceans,  and  China  and 
nee  to  a  port  for  orders,  and  to 

required,  and  back  to  a  port  of 
\  the  United  Kingdom,  term  not 
^ars."  The  shipping  articles  on 
I  with  the  master's  anHwor,  and 
dmitted    that    their   description 

the  libel  was  not  the  true  one, 

to  amend  by  alleging  that  they 
to  Boston  agiuuBt  their  will, 
.s  mrule  to  allowing  such  an 
It    none    such    wau    made    and 

and  0.  W.  IMme$,  jiin.,  for  the 

or  the  libellants. 

le  law  is  well  settled  in  England 
t  courts  of  admiralty  have  ]uris- 
!  foreign  seamen  for  their  wages 
I  ship,  or  her  master  or  owners 
tbiti  the  territorial  limits  of  the 
he    court.     Aa    early    as    1795, 

i^toted  his  practice  ;  "  I  have 
gnizancc,  as  much  as  possible,  of 
b  foreign  ships  and  seamen  are 
'e  in  general  left  them  to  settle 
before  their  own  tribunals.     On 

I  have  seen  it  a  part  of  the 
mariners  should  not  sue  in  any 
wn  courts ;  and  I  consider  such  a 

Ac.  Ho  adds  that  where  the 
'  broken  up  here,  and  no  treaty  or 
IS  the  modeof  prucoeding,  ho  bad 
its  to  be  brought :  Tlie  Catliarina 


<it  the  High  Conrt  ot  Admiralty, 
in  Williams  uid  Bmoe'a  Admiralty 
'1,  ii  tha  ume  u  that  held  to  bo  the 
I  Admiralty  Conrta.    Sm  Admiiall^ 


(1  Pot.   Adm.  104.)    Ho   makes  a  very    similar 

statement  in  Tim  FiireoUl  (lb.  l!>7.)  And  there  is 
no  substantial  change  since  that  time.  See  Tha 
JerwoAenv  (2  Gal.litll,  Taylors.  Canji (20 How. Bl I, 
per  Taney,  C.J.),  Tlie  Miigyie  Hmanuntd  {9  Wall. 
402,  per  Chfford,  J.)    These  three  cases  do  not 

1  decide  the  verv  point,  but  they  contain  dicta  of  great 
weight,  and  the  decisions  are  in  conformity  with 
them  :  Patch  v.  MariliaU  (1  Curtis  C.  C.  452),  Tlie 
Qaz,!Ue  (1  Spr^ue  378),  The  Havana  (lb.  402), 
Bavie  T.  LealU  (Abbott  Adm,  123),  Oonadcg  t. 
Minor  (2  Wall.  Jr.  348),  and  tJiero  are  many  similar 
cases  in  which  the  rule  is  shown  to  be  that  the 
Admiralty  Conrt  has  jurisdiction,  but  baa  a  discre- 
tion whether  to  eicrciao  it  or  not.  It  ia  not  poa- 
siblo,  of  course,  to  lay  down  a  precise  rule  to  govern 
even  the  sound  and  judicial  discretion  of  a  court  in 
future  cases.  Those  in  which  actions  have  been 
mai:i:!iinod,  against  objection  by  the  defendants 
or  claimants  (leaving  out  01  view  for  the 
present  the  protest  of  the  consul  or  rainiHter),  are 
where  the  voyage  ends  here  by  its  own  terms,  and 
the  wages  are  due  here  1  where  it  baa  bocn  wholly 

I  ivriken  up  by  a  sale  of  the  ship,  whether  voluntarily 
or  under  legal  process ;  where  the  ship  ie  so  nn- 
seaworthy  that  the  crew  are  not  bound  to  go  in  her; 
where  they  have  been  forced  to  leave  her  by  the 
cruelty  of  the  master.  It  has  been  doubted 
whether  a  seaman  diacharged  here  by  his  own  con- 
aent  should  be  permitted  to  ane,  and  whether  a 
deviation  by  the  master  would  be  good  ground  for 
taking  jurisdiction.  On  tbis  last  point  see  JUbrain. 
V.  Baudiii  (2  Pet.  Adm.  415),  The  St.  Ohff  (lb.  428), 
for,  and  li/ivii  v.  Leslie  (Abbott  Adm.  134),  and 
Bueker  V.  KUn-lcgeicr  (lb.  409),  against,  suits 
being  sustained,  the  latter  being  dicta  b; 
Betts,  J.,  in  which  he  expresses  the  opinion 
Uiat  the  coses  in  Peters  are  not  well  decided.  Hie 
ground  is,  that  the  very  question  of  deviation  may 
present  all  the  difficulties  of  ascertaining  the 
foreign  law  and  applying  it  to  the  coutract  that 
induce  the  conrta  to  decline  the  jurisdiction  of 
qnestiona  arising  during  the  couree  of  a  still  un- 
finished vovage.  My  own  opinion  is,  that  a  plain  ■ 
departure  from  an  admitted  voyage  absolvea  the 
crew  fh)m  their  engagement  by  the  general  mari- 
time law,  and  authorises  them  to  leave  the  voaael 
at  any  port  whore  the  only  inconvenience  lo  the 
master  will  arise  from  the  necessity  of  hiring  a 
new  crew,  even  at  higher  wages;  and  that  the  de- 
cision  in  the  former  of  the  two  cases  cited  ftom 

2  Peters,  where  it  is  shown  that  the  crew  had 
been  taken  on  voyages  they  had  never  agreed  for, 
was  clearly  right.  Such  seems  to  be  the  opinion 
of  Mr.  Parsons  (2  Parsons  on  Shipping,  227),  and 
Judge  Betts's  dicta  must  be  taken,  not  as  annoonc- 
ing  any  general  rule,  but  rather  as  suggesting  im- 
portant exceptions  to  a  sound  rule.  There  are 
soch  exceptions,  no  doubt,  to  any  rale  that  may 
be  attempted  to  be  made.  A  seaman  dischorgoa 
here  may  yet  hare  bound  himself  by  a  valid  con- 
tract not  to  sue  here;  or  we  may  bo  bound  by 
treaty  not  to  entertain  the  suit ;  or  an  oSer  may- 
be made  to  return  destitute  aoamen  to  their  borne, 
which  the  court  may  think  they  ought  to  accept, 
&c.  Subject  to  sncn  exceptions,  X  consider  devia- 
tion may  be  a  ground  for  dischu-giiig  the  crew  and 
ordering  their  wages  to  be  paid  to  them,  and  this 
upon  plain  gronnda  of  justice  of  universal  autho- 
nty.  This  la  not  a  case  of  deviation,  strictly  so- 
i»Ued.  The  crew  in  their  sworn  hbel  say  they 
•rare  to  oome  to  Boston,  wd  'CsaL  "im  -^^tj*^ 
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was  to  end  here.    It  is  admitted  now  that  the 
voyage  was  not  to  end  here,  and  it  is  said,  though 
not  verified  by  oath,  that  they  were  brought  here 
against  their  will.     If  this  were  so,  the  men  must 
certainly  have  known  it  when  they  filed  their  liljel, 
and  should  have  alleged  it,  so  as  to  put  it  in  issue. 
As  the  case  stands,  I  cannot  tuke  this  fact  for 
granted.     The  voyage  dcscril>ed  in  the  articles  is 
broad  enough  to*  mclude  Boston  within  its  terms, 
and  the  contract  seems  to  have  been  fully  read  and 
explained  to  the  crew,  and  I  understand  the  real 
objection  relied  on  by  the  lil>ellants  is,  that  the 
articles    are    void   for   uncertainty.      That    is    a 
point    which    has    often    arisen    in    this    court; 
and,    80    far   as   our    own   statute   is   concerne<l, 
it  is  settled  that  such  a  description  is  too  vague. 
This  is  not   denied    by   the   claimant,   nor   does 
he    hesitate  to  admit  that    the  decisions    of  the 
High  Court    of   Admiralty,  so    far   as    any  such 
have  been   reported,  seem  to  agree   very  nejirly 
with  the  American  cases  ;  still  he  insists  that  I 
cannot  know  the  English  law,  and  that  he  ought  to 
have  the  right  bo  take  evidence  in  Engl  nd  con- 
cerning the  present  law  and  practice  there,  if  I 
take  jurisdiction  at  all.     Besides  these  considera- 
tions, there  is  the   protest  of  H.  B.  M.  acting 
consul,  which  affirms  the  validity  of  the  articles, 
and  protests  that  the  court  ought  not  to  take  juiis- 
diction.      Several  of  the  authorities   above  cited 
refer  to  the  consent  or  dissent  of  the  representa- 
tive of  the  foreign  government  as  being  an  imiKjr- 
tant  fact,   but   pre<-isely  what   weight   shonUl   be 
given  to  it  is   not  defined.     Spraguc,  J.,  in  Thf 
liloovier  (cited  2  Parsons  on  Shipping,  2*J'.»,  note  2), 
says :  **  The  usual  course  in  the  cast;  of  a  libel  by 
a  foreign  seaman  against  liis  vessel,  is  to  direct 
the  clerk  to  inform  the  consul  of  the  government 
of  the  pendency  of  the  suit,  that  he  may  take  such 
notice  of  it  as  no  thinks  projxir ;  and  unless  there 
were  strong  ciixjumstances  m  the  case,  the  court 
would  not  proceed  in  rem  against  a  foreign  vessel 
without  the  assent  of  the  commercial  representa- 
tive here  of  the  foreign  government  of  the  country 
where  she  belonged.       What  circumstjui'^es  would 
be  strong  enough  to  induce  action,  notwithstand- 
ing such  a  protest  is  not  stated.     Peters,  J.,  ap- 
peivrs   to   have  found   such  circumstances  in  TIih 
St.  Olojf  (2  Pet.  Adm.  428),  where  there  had  been 
both  cruelty  and  deviation.     So  did  Mr.  Justice 
Curtis,  in  Patch  v.  Mnr shall  (1  Curtis,  C.  C.  452), 
where  the  defendant  appeared  domiciIe<I  in  Mas- 
sachusetts, and  the  voyage  was  ended  there.     In 
a  late  case  in  England,  it  has  lx;en  decided  in  con- 
formity with  the  practice  in  both  countries,  that 
the  protest  of  the  foreign  consul  could  not  bar  the 
jurisdiction ;  but  that  it  ought  to  be  res|)ectfully 
considered  and  weighed  together  with  the  other 
facts  and  circumstances  upon  which  the   sound 
disorotion    of    the    court    must    be     exercised. 
The  Nina  (L.   Rep.   2  P.  C.   ;i«;  17   h.  T.  Rep. 
N.  S.    IWl ;    Ih.    f)85)  ;  see,  too.   The  Golnbehkk 
(1    W.  Rob.    143);    TJie    Milford   (Swalx;y,  :562) ; 
TJie  Herzogiii  Marie  (1  Lush.  2*.>2).     The  practice 
pointed  out  by  Spraguc,  J.,  which  agrees  entirely 
with  the  English  practice  jw  shown  by  these  cases, 
was  not  followed  in  this  case,  and  the  consul  was 
not  notified  before  the  warrant  issued  ;  and  for  the 
sufficient  reason  that  the  libel  says  nothing  about 
the  vessel  being  foreign,  but  states  simplv  the 
case  of  a  voyage  ending  here,  the  ship  earning 
freight,  and  the  seamen  entitled  to  their  wages; 
vid   not   only   so,    but   it   invokes   the   imme- 


diate   action    of     the    court     on     ihe    gromi 
that    the    ship    was    about     to    proceed  to  m 
within  ten  days,  an   allegation  made  nxidfir  tk 
statute  of  17iH>,  1  Stats.  184,  which  is  wholljii- 
applicable  to  the  case  of  a  British  crew  Bhim 
in   England,  as  these  men  are  now  admicteiio 
have  l>een.    A  libel  so  framed  in  total  diar^ardflf 
the  truth  of  the  case  is  an  abuse  of  the  prooenrf 
the  court,  and  the  costs  which  have  resulted  fm 
it  will  justly  fall  on  the  libellants  if  it  tons  dt 
that  no  warrant  ought  to  have  been  granted,  hi 
my  opinion  is,  that  justice  does  not  leqiure  m 
to  take   jurisdiction  agunat    the   protest  d^ 
consul.     Tliat  objection   has    weight  as  ahom 
the  opinion  of  the  person  who  is  intrusted  lik 
the  care  of  British  seamen,  that  there  is  no  mi 
lmrd.ship  in  this  case  as  required  the  libellantiti 
be  paid  here  rather  than  at  norae.     His  opimflitf 
the  law,  too,  must  have  some  weight,  becMW  k 
is  in  a  position  to  know  and  act  upon  il  cte. 
Nor  can   I  find  in  the  case  any  of  the  stronger 
cumstances  such  as  Judge  Spragne  refers  to^fl 
requiring    the    protest  to   be   disregarded,  lb 
libellants  do  not  appear  to  have  been  broiigliikn 
against  their  will,  and  the  master  professoB  Ufr 
self  ready  to  carry   them   home.     The  time  bt 
which  they  shipixKi  has  not  run  out,  and  noiM 
is  given,  excepting  what  under  the  circamstsMi 
of  this  case  may  fairly  be  called  the  technioil  (A 
that  their  contract  is  null     It  is  the  policy  of  il 
maritime  countries  to  discourage  the  oischaifBtf 
their  seamen  in  foreign  ports,  and  if  the  nM 
undertook  to  discharge  these  men  here  againrtihar 
wilt,  he  would  l>e  guilty  of  a  misdemeenor  by  tb 
terms  of  the  Men>hant  Shipping  Act  (17  A  IS 
Vict.  c.   1(>4,  ss.   2(H5,  207).      They  sayiliiii 
their  election  to  be  discharged.     If  this  be  »M 
there  is  no  reason  given  excepting  the  strict  lin 
and  that  is  precisely  what  a  court  of  idnditl^ 
does  not   fool   bound  to  enforce  without  fonkB 
reaHons.     Keserving,  therefore,   an  opinion  upa 
any  state  of  facts  not  now  before  me,  I  mutsf 
that  I  do  not  find  here  any  jgood  cause  for  tnkiil 
jurisdiction.     One  of  the  dimculties  in  the opo*' 
tion  of  the  well-established  course  of  pnMiMJeik 
that    we  are  obliged  to  try   the  case  before  «i 
can  ascertain  whether  it  ought  to  be  tried oriM^ 
and  I  find  that  difficulty  somewhat  embsmeoag 
here,  for  the  facts  may  not  have  been  folly  der^ 
loped  in  the  short  hearing  already  had.    Idsl 
retain  the  libel  until  the  sincerity  of  the  miita^ 
professed  readiness  to  take  back  the  men  hte  btf 
ascertained ;  but  if  the  facta  turn  out  to  be  M  tkf 
now  an]M»r,  I  shall  not  exercise  jurisdiction  foiikff. 
Whetner  I  shall  do  so  in  any  event,  xmless  ont  V 
moi*e  of  the  crow  shall  appear  to  have  been  di^ 
charged  with  the  master's  consent,  I  donotdeod^ 
But  in  such  a  case  as  I  have  sometimes  seei.  ^ 
a  master  inducing  a  crew   to   desert,  and  tli* 
setting    up    the    act    in    bar     of     their  wa^ 
perhaps  his  consent  to  discharge  them  miglktli' 
presumed. 


MARITIME  LAW  CASES. 


141 


lONIDES  AHD  ANOTHER  V.  ThE   PaCIPIC   FiRE   AND   MaRINB  INSURANCE   COMPANY.  [Q.  B. 


»VBT  OF  QUEEirS  BENCH. 

7  J.  Shobtt,  M.  W.  Mckxllab,  and  J.  P.  Aafihall, 
Eiqxs.,  Burristen-at-Uw. 


May  30,  June  9  and  24, 1871. 

S  AND  ANOTHER  V.  ThE   PaCIFIC  FiRE  AND 

Marine  Insurance  Company. 

n^urance — Policy  on  goods  on  ship  or  ships 
oclnrnd — Mistake  in  ship's  name — Innocent 
resentntion — Underwriter* s  slip  —J'Joidence 
'ict.  c.  23,  ss.  7,  9. 

ract  of  an  underwrvter  who  suhsa'ihes  a 
on  goods  by  ship  or  ships  to  h*  declared  is, 
i  win  insnre  any  goods  of  the  descripti/)n 

d,  which  may  oe  shipped  on  any  vessel 
nng  the  description,  if  any  there  he,  in  tlie 

on  tJie  voyages  specified  in  tlie  policy,  to 
the  assured  elects  to  apply  tlie  volicy ;  the 
)f  the  declaration  {and  it  need  do  no  more) 
'entify  the  partlcvXar  adventure  to  which  the 
i  elects  to  apply  th-e  policy, 
icription  in  a  policy  on  a  particular  ship 
lies  the  subject  with  s^tficient  certainty,  ar 
!«  the  means  of  doing  tt,  a  mistaJce  i/n  the 
yf  the  ship  or  in  otJ^er  partuyula/rs-,  wiU  not 
the  contract,  and  where  it  cam,  he  proved 
was  a  clear  'mist-ake,  and  the  underwriter 
he  prejudiced,  it  is  of  no  consequence, 
esentatiAyn  is  m^ade  to  an  underwriter,  how- 
nesUy  and  innocently,  th-at  a  shijp  is  a  new 
ohen,  infant  she  is  an  old  ship,  and  the 
jriier  subscribes  apolicif  on  goods  on  board  of 
favour  of  a  person  m^aicing  such  representa- 
e  policy  is  tliereby  vUiated,  for  the  age  of  the 
s  material  in  considering  the  premium. 
rwriter*s  slip  is  a  contract  for  m/irine  in- 
and  is  not  a  policy,  bui  by  30  VicL  c.  23, 
,  it  is  not  valid,  that  is,  not  enforceable  at 
in  equity ;  it  may,  however,  be  given  in 
'£,  wherever  it  is,  though  not  valid,  material, 
ntiffs,  in  pwrsuance  of  instructions  from 
.  gT,  of  Hamburg,  had  entered  into  a  policy 
r  hides  on  ship  or  ships  to  be  declared, 
olicu  was  siibscribed  by  the  Progress  In- 
e  Company,  which  had  failed  and  was 
joound-^p.  Interests  had  been  declared  on 
tlicy,  80  thai  there  only  remained  open  the 
'  121 L  Hie  plaintiffs  received  instructions 
lessrs,  0,,  to  declare  on  (his  policy  to  cover 
shipped  on  the  Socrates,  Uaptain  Jean 
from  a  port  in  the  Brazils  to  Hambu/rg. 
intiffs*  derk,  went  to  tlie  defendamls*  office, 
shed  D,,  the  defendants*  manager,  if  lie 
re-^nsure  the  portion  of  the  risk  covered  by 
\ieu  of  the  Progress  Insurance  Company, 
ill,  L,  had  not  the  letter  of  instructions 
im,  hut  B,  looked  at  the  Veritas  register, 
\w  thare  the  Socrate,  Captain  Jean  Card, 
French  vessel,  and  next  to  it  the  Socrates, 
n  0,  J.  Albertson,  and  asked  L.  if  the 
08  was  the  ship ;  L,  replied  that  he  tTuyught 
.  thereupon  initialed  a  slip  and  a  policy 
^uedfor  121Z.,  and  al  the  sams  premium, 
yods    were  really  shipped  on    board    the 

e,  and  were  totally  lost. 

i  as  the  defendants  were  in  no  way  bound  to 
this  folicy,  the  mistake  and  misrepresemiar 
to  the  name  of  the  ship  was  such  that  the 
was  iherdru  vitiaied,  and  thai  the  drfen* 
oere  not  Koole  in  respect  of  the  potiey, 
pclioy  for  121L  hadheen  iubaoribea  by  (he 


defe}ida7its,they,  in  pursua^ice  of  itistructions  from 
Messrs.  K.,  of  Hamburg,  opened  a  furtlier  policy 
on  hides,  on  ship  or  ships  to  be  decla/redfor  5000i. ; 
the   slip  was  signed,  out  the  policy  had  not  yet 
been  prepared.      The  plaintiff  being  ordered  by 
Messrs.  K.  to  declare  on  hides  to  the  value  of  2700(, 
coming  by  the  Socrates  from  Brazil  to  ^amburi 
and  others  by  oilier  ships,  one  of  tlie  plaintiffs 
went  to  tlie  defendants'  office  and  took  tlie  slip  for 
5000Z.,  and  wrote  out  a  slip  for  a  policy  on  2455L 
on  hides  per  Socrates,  and  another  slip  for  2500L 
for  hides  on  another  vessel,  saying  to  tlie  defen- 
dants* derk,  that  instead  of  drawing-up  an  open 
policy  for  5000Z.,   and  then  decVm'ng  on  it  for 
49552.,  which  would  leave  so  small  a  balance  as 
452.,  it  would  be  tnore  conveyiient  for  all  pa/rties 
to  liave  two  ship  policies.     The  derk  assented  and 
initialed  tlie    two  slips,  and  poUeies  were  dul/y 
issued  in  aMorda/nce  with  the  slips.     Tlie  hides 
were  really  on  board  tlie  Socrate,  and  were  after' 
wards  totally  lost : 
H''ld,  thai  as  tlie  defendants  were  hound  in  accord- 
once  with  tlie  slip  for  5000i.  to  issue  a  policy  on 
any  ship  selectea  by  tlie  'plaintiffs,  and  as  know, 
ledge  of  facts  as  to  the  risk  under  that  policy,  i 
issued,  would  not  have  been  maierial  to  them,  and 
as  tlie  policy  for  24552.  was  a  policy  substituled 
for  the  other,  the  m^istake  in  the  ship*s  name  was 
immiaterial,  and  the  defendants  were  liable. 
Declaration.     First  count,  that  a  contract  was 
made  by  and  between  the  plaintiffs  and  the  defen- 
dants by  a  certain  policy  of  insurance,  purporting 
thereby,  and  containing  therein,  that  the  defen- 
dants held  insured  the  plaintiffs,  as  well  in  their 
own  as  that  of  the  name  or  names  of  those  to 
whomsoever  they  might  appertain,  and  whether 
lost  or  not  lost,  m  the  sum  of  3000L,  in  hides  as 
might    be    declared  valued  at  invoice  cost,  and 
12r  \Qs.  per  cent,  additional,  free  from  particular 
average,  unless  the  ship  should  be  stranaed,  sunk, 
or  burnt,  under  5  per  cent,  on  the  whole  interest 
part  of  6000Z.,  from  any  ports  or  places  in  the 
Brazils,  to  any  port  of  call  and  for  dischar^  in 
the    United    Kingdom    (and—or)    the    contment 
of  Europe  between  Havre  and  Hamburg,  both 
inclusive,    and    continuing   the    risk    from    the 
United    Kingdom    or    Havre,    by   steamer,    to 
Hamburg,   on    board   the   good    ship   or  ships, 
whereof,   &c.  ,  .  .    And  the   plaintiffs  say  that 
afterwards  interests   on  hides  were  declared  to 
the    defendants,    and    accepted    by    them     as 
interests    to    be    covered    by   the    said    policy, 
which  interests  were,   by  the  said  declarations, 
valued  for  the  purposes  of  the  said  policy,  and 
their  aggregate  saia  values  amount  to  6000L,  and 
amongst  them  the  following  interest  valued  as 
aforesaid  at  245L  was  declared — that  is  to  say, 
2600  dry  salted  hides,  part  of  the  value  of  which 
was  declared  to  be  covered  by  the  said  policy,  such 
part  being  the  said  sum  of  2452.,  though  the  said 
nides  were  by    the  said  declaration  collectively 
valued  for  the  puiposes  of  the  said  poUcy  at  2700Z., 
the  said  sum  of  2452.  being  by  the  said  declaration 
declared  to  be  part  of  the  60001.  to  be  covered  by 
the  said  policy,  and  it  was  declared  that  the  said 
hides  were  insured  by  a  certain  vessel  called,  to 
wit,  the  Socrates,  on   one  of  the   said  voya^ 
Goyered  by  the  said  policy  as  in  the  declaration 
described,  -and  the  said  c(eclaration  was  indorsed 
on  the  Sfuid  polio]r>  and  assented  to  by  the  defen- 
dents,  and  all  things  were  done  and  happened,  and 
aJU  times  elapsed,  to,  .  «  .  wosi  ^^  ^^^wcQasySS^  «aK| 
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that  the  said  ship  widi  the  Haid  hidt-a  on  board 
thereof,  started  and  pro(^c«dod  on  the  aiiid  Toyn^^, 
and  dui'iiig  the  ^aid  vojuKe,  and  duiHn^  the  am- 
tinaaueo  of  the  risk  coveitd  by  tho  liHid  policy,  the 
hides  were  wholly  Uirit  by  the  )>cril8  injured  agninNt. 
And  the  plaintiffs  uay  thai  MTtAin  pcrvons,  nailed 
McBsra.  Kalkman,  at  the  time  of  the  snidlnsH  wen: 
interested  in  the  snid  hides  in  resiHX-t,  &c.,  niid 
all  things  were  done  niid  happened  to  entitle  the 
pUintiEfH  to  have  the  defenihintH  pay  them  the 
said  sum  of  '245).,  yet  the  defendants  did  not  pay 
the  same,  nor  did  thc^  otlicrwiae  indemnify  the 
plaintiffs  againut  the  said  loss  to  the  extent  ol  24fi(. 
or  any  part  thereof. 

Second  Count :  That  a  contract  was  roado  by 
and  between  tho  pluintifis  and  defeiidniits  by  a 
certain  policyof  insurance,  purporting  thereby,  and 
containine  therein,  tlint  the  defendants  liitlil  insured 
the  ptaintUM,  as  well  as  their  own,  as  that  of  the 
name  or  names  of  those  to  whorasoover  the  pame 
might  appertain,  and  whether  lost  or  not  lost  in 

the  sam  of  2455;.  on  hides  valued  at  27001 

&oro  Ceara  to  Hambarg  ou  board  tho  good  ship 
8oeratet,  whcrot  was  master,  or  whoeocver 

else  should  be  master,  bcKi lining  the  adventure,  &c., 
and  the  plaintiffs  sa^  that  all  things  were  done, 
Ac.,  and  that  the  said  ship  with  the  said  hides  on 
board  thereof  started  and  proceeded  on  the  said 
Toyago,  and  daring  the  said  voyage,  and  during 
the  continnance  of  the  risk  covered  by  the  said 
policy,  the  said  hides  were  wholly  lost  by  tho  perils 
insured  i^iinnt,  and  the  pltuntifTs  Hay  that  certain 
persons  called  MesHrs.  Kalkman  before  and  at  the 
time  of  the  said  loss  were  interested  in  the  said 
bides  to  the  fall  Ttiliie,  £c.  .  .  .  and  all  things  hap- 
pened, tbc.  .  ■  .  Yet  the  defendants  did  not  pay  the 
same,  nor  did  they  otherwise  indemnify  the  jtlain- 
tiffs  against  the  said  Iohs  to  the  extent  of  the  said 
sum  of  2455(.  or  any  jiart  thereof 

Third  Count :  That  a  contract  whs  made  by  and 


between  the  ]>laintiSs  and   the   defciuLints   by 

certain  jwlicy  of  insuranee,  jiurpffrting    thereliy, 

and  conttuning  therein,  that  tho  defendants  held 


insured  the  pmintilTs  as  well  in  their  own  as  that 
of  tho  name  or  names  of  those  to  whomsoever  the 
Bomo  might  ap|>ertain,  and  whether  loat  or  not 
lost,  in  tne  sum  of  2354^.,  on  hides  vahied  at  iii- 
Toice  char^,  and  121.  IOm.  per  cent,  additional, 
in  coqjnnction  with  policies  for  35lX)r.,  dated  14th 
Oct.  1868,  warranted  to  sail  after  Ist  July  186it, 
from  any  ports  and  places  in  the  Biasils  to  a  port 
or  ports  of  call,  and  tor  dischai^  in  the  United 
Kingdon,  or  on  tho  continent  of  Europe  between 
Havre  and  Hamburg,  lx)th  inclusive,  on  board 
the  goods  ship  ^''  wheroof  was  master,  or  who- 
ever else  should  or  might  be  master,  beginning 
tho  adventure,  &o.,  and  the  plaintiffs  say  that 
afterwards  interest  on  hides  to  the  value  and 
amount  of  5250^  were  declared  to  the  defendants, 
and  accepted  by  thorn  as  interests  to  be  covered 
by  the  said  last  recited  policy,  and  {by  the  said 
policies  for  35001.,  dated  Uth  Oct.  1868,  and 
amongst  them  the  following,  that  is  to  say  :  1400 
dry  BUtcd  hides,  and  it  was  by  the  said  declaration 
doclared  that  the  said  hides  were  insured  by  a 
certain  vessel  called,  to  wit,  the  Socrales,  on  one 
of  the  said  voyages  covered  by  tho  said  last  men- 
tioned policy,  which  voyage  was  in  the  said  decla- 
ration described,  and  the  said  declaration  was 
indorsed  on  the  said  policy,  and  assented  to  by  the 
defendante,  and  all  things  were  doneand  happened, 
So.,  tad  the  plaintiffs  say  that  tbe  eaid  «Mp  -wAii. 


the  said  hides  on  board  thereof,  startedcilkfll 
voyage,  and  during  the  said  voyagE.udU| 
tlip  contiiiuanee  of  the  risk  covmd  bj  lb  ■ 
jxilicy.  the  said  hides  were  wholly  lottbjfl«fsi 
msured  agninst,  and  the  pluntiffi  »;  tew 
John  Tecker  Uayen,  was  interesttd  in  iLt  d 
hides,  in  respect  of  which  the  said  sum  d  IW 

iuBumnce  was  made  for  the  use  «iid1iarfl,iri 
on  ar  .  unt  of,  the  eud  John  Teckei  Qqa.^ 
all  th  iigs  were  done  and  happened  to  odidtll 
pltuntiff^  to  have  the  defendants  p&ftlitmbBi 


n  of  r25i.,  under  the  s^d  last  redttd  polWj^ 

pay  the  same,  iiiif™"( 

0  indemnify  the  pliuntiffa  iraiitittlia 

■        ■       •    ■'..    o.;.4   TO?!  n.  mini 


thi;  defendants  did  not  pay  the  si 


Mud  72]!.  or  nipri 
tliereof. 

Fourth  count :  That  acontmct  wa^miifcl'J'" 
between  the  plaintiffs  and  the  dttendiBl"  V 
certain  jwlicy  of  insurance,  purportiiigtheiAj* 
containing  therein  that  the  detenifiiit*  Wl » 
Rured  the  plain  tiffs  as  well  in  their  u  Ibt  ij" 
name  or  names  of  those  to  whomsoewr  &  ^ 
might  appertain,  and  whether  lost  or  n*  W 
the  B  im  of  1'21(.  on  1400  hides,  valued  ^  1* 
Ixiing  a  re-insuronce  on  port  ot  policy  iss™"! 
the  ProgresB  Insurance  Company,  (ubjertB*' 
clauses  and  conditions  as  said  mmranca  W 
piiy  as  might  bo  paid  thereon  kom  C(i» 
Hamburg  on  board  the  good  ehip  S"** 
whereof  was  master  ,  or  whoever  dsf  'i#* 
should  be  master,  beginning  tho  silvaiWBt'^ 

and  the  plaintiffs  say  that  allthi ''"■' 

hap|iened,  &c.,  and  that  the  said 
hides  on  board  thereof,  started  fcuu  i»"> — -  ■ 
the  said  voyage,  and  during  the  *aid  '"VtS 
during  the  continuance  of  tie  risk  w™«2'' 
said  policy  the  said  hides  were  wholly  lt«*^  " 
|>cHls  iiiHured  against  by  the  defbuiafi*'"' 
jiliiintiffs   say   that   one  John  TeABf  0*J"'* 


crested  in  tho  hides,  Ac. ;  andthei 

was  made  for  tho  use  and  benefit,  sod 
of  the  person  so  interested,  and  all  i-^v  -^ 
done,  Ac. ;  yet  the  defendants  ^  ""*  S  E 
Bamc,  nor  did  they  otherwise  indnMW* 
plaintiffs  against  the  loss  to  tho  extent  of  U*  » 
Slim  of  121/.,  or  any  part  thereof. 

nfth  count :  For  money  payable,  4*  .,  _ 
Pleas :— Pir,-t,  as  to  first  and  thiri  ««»*Jl 
ment  into  court  ofl3«.9».8d.;  Mcood^-'^ 
second  and  fourth  counts,  denial  <■  ^^jTJ 
thirdly,  as  to  second  and  fourth  ow'V^^ 
interest  in  the  hides  ;  fourthly,  as  »  *•  " 
and  fourth  counts,  that  the  said  po!|^' 
made  for   the   use  and   benefit  of 


•»■ 


lleged;  Sftbl;, 
and  tourth  connte,  aenial  of  ahi 
the  Socratee  ;  sixthly,  as  to  the  sewn" -^ , 
counts,  that  the  defendants  were  i"*"**^ 
scribe  the  said  policies  in  those  coantJ^"""^ 
and  to  become  insurers  to  the  plan^oT^ 
terms  of  the  said  policies  respectirelyi  °l\^  fc 
roproBontation  of  the  phiintiffs  of  a  "'^J'lSi 
be  known  by  the  dofeiidaiits,  and  """J^JLiil 


risks  by  the  said  poKciea  respectivel;  "^Atl 
is  to  say,  that  tho  hides  wore  shipped  7."j 
Socrataa,  whereas,  in  taeb,  they  were  f'^^ 
another  ship,  that  is  to  Bay,  the  »M','^ 
seventhly,  as  to  the  seoond  and  f«i*"P,^!S 
denial  of  the  loss  of  the  bidiBBi  andei^'*" 
flflti  Qoimt,  oerer  indebted. 
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)lamtiffB  took  oat    of   court  the  sam  of 

8(2.  paid  in,  replied  damages  ultra, 
ed  issue  on  the  second,  third,  fourth, 
cth,  seventh,  eighth  pleas.  The  defen- 
oQcnded    their    pleadings,    and   added  a 

the  second  and  fourth  counts  that 
time  of  the  defendants  subscribing  the 
^cies  and  becoming  insurers,  as  therein 
xl,  the  plaintiffs  and  their  agents  wrong- 
Lcealed  from  the  defendants  a  fact  then 
o  them  and  unknown  to  the  def  iilants, 
to  the  risk  caused  by  the  policies,  that  is 
>hat  the  plaintiffs  had  received  a  letter 

consignee  of  the  goods  in  the  said  policies 
'el J  mentioned,  and  which  ought  to  have 
ununicated  to  the  defendants,  whereby  it 
.  that  the  said  goods  were  shipped  on 
a  forign  vessel,  the  name  of  whose  master 
n    Card;"   and    they  further    paid  into 

the  first  and  third  counts  the  sum  of 
.  2^.,  and  this  sum  of  the  plaintiffs  took 
latisfaction  of  their  claim  under  those 
md  entered  a  nolle  prosequi  thereon,  and 
sue  on  the  amended  plea  above  set  out. 
ise  came  on  for  trial  at  Guildhall,  before 

J.  and  a  special  jury,  at  the  sittings 
chaelmas  Term  1870,  and  a  verdict  was 
r  the  plaintiffs  on  the  second  and  fourth 
she  learned  judge  asking  the  jury,  first, 
the  parties,  when  the  name  of  the  vessel 
Eured,  had  in  contemplation,  and  contracted 
e  same  identical  vessel ;  secondly,  whether 
IS  a  misrepresentation  as  to  the  ship  on 
B  goods  were ;  thirdly,  whether  there  was  a 
lent  of  the  captain*s  name(a).     Leave  was 

to  the  defendants  to  move  to  enter  a 
3r  them,  on  the  ground  that  no  insurance 
ted  on  goods  on  board  the  Socrate,  and  no 
proved  within  the  meaning  of  the  several 
leclared  on ;  the  defendants  also  moved  for 
lal,  on  the  ground  that  the  learned  judge 
bed  the  jury,  in  putting  to  them  as  material, 

they  thought  the  parties  intended  to 
le  hides  by  whatever  ship  they  might  be 
)r  that  there  was  any  evidence  proper  to 
itted  to  them  tiiat  the  parties  insured,  or 
3  insure,  hides  carried  by  any  other  ship 

Socrates,  and  that  they  might  properly 
the  plaintiffs  on  the  pleas  of  concealment 
representation  upon  the  evidence  of  the 

name,  under  the  circumstances  proved, 
that  the  verdict  was  against  the  evidence. 
{  are  fully  set  out  in  the  judgment. 
0  and  Jtme  9. — Cohen  and  Juanyon  for  the 

showed  cause. — The  defendants  have  paid 
ito  court  on  the  first  and  third  counts,  and 
)reby  admitted  their  liability  under  the 
The  policies  on  which  they  have  paid  are 

ih  resj^eot  to  this  qneetion,  Hannen,  J.,  in  his 
np,  said  :  **  A  oonoealment  of  a  matenal  matter, 
loe  in  forgotfolnesB,  thongfa  made  nnintention- 
irithoat  afiy  frand,  bnt  uirongh  forgrftfnlness, 
e  the  policy.  Bnt  then  we  most  oonsider  what 
)  fovgetfnlneu  of.  A  man  may  hear  something 
Erom  some  aonroe  wholly  anoonneoted  with  the 
rhioh  he  is  abont  to  enter  npon,  and  if  that  is 
aowledge  he  has,  eo  oasnally  obtained,  and  that 
Msenr  to  ma  mind  at  the  time,  that  is  not  a  con- 
of  tiM  faoi.  It  moat  be  a  oonoeahnent  (and  I 
dug,  mind, thronghforgetfidneBs),  of  a  faotwhioh 
iiBj  ai  the  oommnnitj,  aa  represented  by  twelve 
en  bj  ohaiMe,  and  ntting  m  a  jury  boK,  think 
IB  ouiM  in  tlie  ocdinanr  ooiirae  of  thlngt,  to 
pNMiii  to  hJg  mind." 


similar  to  the  others.  The  policy  set  out  in  the 
second  count  was  entered  into  for  convenience. 
The  defendants  had  already  initialed  a  slip  for 
5000Z.  and  were  bound  to  issue  a  policy  in  accord- 
ance with  that  slip.  Before  the  issue  of  that 
policy,  and  in  order  to  avoid  the  necessity  of 
dechuring  upon  it  the  plaintiffs  got  a  slip  signed 
for  goods  on  board  a  snip  they  called  the  SocrcUes, 
It  is  exactly  the  same  thing  as  if  they  had  declared 
on  the  policy  for  5000i.  for  the  amount  insured  as 
per  Socrates.  A  policy  on  ^oods  on  board  a  ship 
to  be  afterwards  declared,  imports  an  insurance 
on  any  ship  in  the  absence  of  fraud.  The  ship 
alluded  to  and  intended  by  the  parties  in  both 
policies  (for  24652.  and  1212.)  was  the  ship  on 
which  the  hides  actually  were.  The  real  question 
is,  what  was  in  the  contemplation  of  the  parties  P 
The  jury  found  for  the  plamtiffs,  and  that  finding 
really  was  that  the  defendants  were  willing  to 
insure  the  hides  on  any  ship  declared  by  the 
plaintiffs  as  long  as  there  was  no  fraud,  and  that 
they  did  not  contemplate  any  particular  ship. 
A  mere  mistake  in  the  name  of  the  ship  will  not 
vitiate  the  policy.  Casaregis  says  (De  Commercio, 
disc.  1,  §  159),  **  Error  tamen  nominis  alicujus 
navis  non  attenditur,  quando  ex  aliis  conjecturis 
constat  de  navis  identitate.''  In  this  case  the 
identity  was  of  no  consequence,  and,  therefore,  the 
mistake  cannot  affect  the  right  to  recover.  See 
also  Emerigon,  par  Boulay-Paty,  Ch.  6,  sect.  2.  In 
1  Arnould  on  Marine  Insurance  (3rd  edit.  p.  327), 
it  is  said  that,  where  the  name  of  the  ship  is  by 
mistake  delared  wrong  it  may  be  corrected.  Both 
these  policies  were  in  the  nature  of  declarations, 
the  one  for  1212.  being  only  a  ro-insuranco : 

Robinson  v.  Touray,  1  Man.  &  Sal.  217 ;  3  damp.  158 ; 

Phillips  on  Insoranoe,  c.  5,  s.  1,  430 ; 

Le  Mesurier  v.  Vaughan,  6  East,  3822. 
In  a  policy  on  "  ship  or  ships,"  the  assured  has 
a  right  to  apply  any  of  the  policies  to  a  loss  on 
board  any  ship  he  pleases  that  comes  within  the 
terms  of  such  policy  (1  Arnould  on  Insurance,  3rd 
edit,  p.  329),  and  these  policies  were  really  on 
"  ship  or  ships.**  There  was  never  any  positive 
statement  that  the  SocrcUes  was  the  ship  on  which 
the  hides  were.  It  was  only  said  that  tne  plaintiff 
thought  so.  The  Socraie  was  not  shown  to  be  on- 
seaworthy,  and  on  such  policies  the  insurers  are 
bound  to  take  any  ship.  They  cannot  now  set  up 
that  they  would  nave  required  a  higherpremium 
if  they  had  known  it  was  the  Socrcde,  Tne  defen- 
dants could  not  have  repudiated  their  engagement 
to  issue  a  policy  in  accordance  with  the  slip  for 
50002.,  and  if  they  had  issued  that  policy  it  would 
not  have  been  material  to  them  wnother  certain 
facts  were  known  to  the  plaintiffs,  and  not  known 
to  them  which  would  have  made  the  risk  greater. 
They  were  under  that  policy  bound  to  tf^e  her, 
good  or  bad,  at  a  premium  fuced  in  the  slip.  Even 
should  the  policy  fbr  1212.  be  considered  an  in- 
surance de  novo,  there  was  no  misrepresentation. 
The  plaintiff^  honestly  believed  that  they  were 
naming  the  right  ship.  The  clerk  said  he  "  tnought 
so,'*  as  no  doubt  he  aid  think  so.  That  was  a  true 
representation,  and  cannot  vitiate  the  policy.  There 
was  no  fraud  or  wilfiil  intention  to  deceive : 

I  Arnould  on  Marine  Insurance,  3rd  edit.,  p.  496. 
Milwa/rd,  Q.  C.  and  Murphy  in  support  of  the 
rule. — ^The  policy  for  1212.  was  on  goods  on  the 
ship  SocrcUes,  not  on  the  SooraJte.  Ksfsir  bb  the 
defendants  were  oonoemed  it  was  an  entirely  new 
policy,  and  upon  a  partionlar  ship.  The  ehm  ^^i«^ 
inakarial  to  iibeiDt  OB  Aa  t\3iJkQii^BQoraitA^Mm% 
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an  old  ship,  was  greater  than  on  the  Sorrnten,  b  \ 
new  ship.  The  plnintiffa'  dcrk  clearly  repre- 
Bented  that  the  ship  wan  the  fynrrnUi;  and  it  was 
on  the  faith  of  that  rcpn'seiitatian  that  the  itefcn- 
dants  undertook  the  risk.  They  were  nndpr  no 
obligation  to  do  bo,  Misrepreeentation,  however 
innocent,  vitiates  the  policy,  and  here  tho  plaintilTa 
gave  the  name  of  tho  wrong  ship  ; 

1  Arnonld  on  H&rine  Ing.  491,  3rd  edit. ; 
Andaian  y.  Tho\nlo-n.  8  Ei.  425. 

In  fact,  there  waa  no  contract  at  all  between  the 
partioB ;  the  defendants  undertaking  to  insure  one 
ship,  and  the  plaintiffs  auking  them  to  insure 
another.  They  were  not  ad  itlem.  No  distinction 
ctm  bo  drawn  between  the  two  policies.  The  policy 
for  24651.  was  equally  a  new  policy,  and  entered 
into  between  the  same  parties.  It  hoei  been  con- 
tended fay  the  plaintiffs  that  as  the  defendants 
initialed  the  slip  for  5(X)0i,  they  were  bound  to 
isBue  a  policy,  and  that  the  policy  actually  issued 
was  in  accordance  with  their  undertaking;  tho 
policy  actually  issued,  however,  was  in  a  particular 
ship,  the  Socratea.  The  plaintiffs  B-re  not  entitled 
to  go  beyond  the  written  terms  of  the  policy. 
Wfaat  passed  between  the  pituntiffs  and  defendants 
as  to  tne  policy  for  1211.  binds  the  plaintiSn  as  to 
the  policy  for  24551.,  and  it  must  bo  taken  that  tho 
representation  as  to  tho  name  of  the  ship  was 
repeated.  The  plaintiffs  arc  not  entitled  to  use 
the  slip  as  evidence  of  the  intention  of  the  partioe. 
A  slip  is  not  admissible  in  evidence  by  iW  Vict, 
c.  23,  ss.  7,  !>,  and  the  court  arc  not  at  liberty  even 
to  look  at  that  slip  as  evidence  of  a  contmct : 
{Mackeazie  v.  Coidsoit,  L.  Rep.  8  E<j.  368.  :(74.) 
[BLACKnuHN,  J.' -A  slij)  ia  not  a  policy,  and  the 
Act  only  forbids  policies  being  given  in  evidence 
when  not  dnly  ntamped.  A  slip  is  not  valiil  as  a 
contract,  but  may  bo  given  in  evidence  whore 
material.]    It  has  been  otherwise  decided  ; 

Jfandim  v.  Reid,  3  Ewt,  S72 1 

1  Amould  on  Huine  Iiuiii>no«,  253. 
The  defendants  were  not  in  any  way  bound  ta 
enter  into  this  new  insurance.  The  plaintiffs 
waived  the  issue  of  the  first  policy,  and  asked  the 
defendants  to  enter  into  a  fresh  policy  on  a  dif- 
ferent footing,  and  any  repreeenUitions  made  at 
that  time  are  binding  on  the  parties.  The  second 
policy  cannot  bo  taken  aa  a  substituted  policy,  ub 
there  never  was  a  policy  in  eiiatence  for  which  to 
Bnbetitute  it.  In  Le  Stegurier  v.  Vajiglian  (sup.), 
the  judgment  went  mainly  on  the  ground  that  the 
policy  contained  the  words  "or  by  whatever  other 
name  or  names  the  said  ship  should  be  called." 
These  words  are  not  insertca  in  either  of  these 

June  24th. — The  judgment  of  the  Goubt  (Cock- 
bum,  C.  J.,  Blackonm,  and  Han  nan,  JJ.)  was 
delivered  by 

Blackburn,  J. — This  was  an  action  on  fbui 
different  policies  of  marine  insurance  made  bv  the 
defendants  with  the  plaintiffs.  The  plaintiffs  art 
brokers,  who,  as  is  common,  enter  into  policies  in 
their  own  names,  hut  on  behalf  of  and  to  protect 
the  interests  of  different  constituents.  No  notice 
was  ^ven  to  the  defendants  for  whom  the  differeni 
policies  subscribed  by  them  were  mode,  bnt  from 
the  ordinary  course  of  business  they  mast  have 
known  that  the  plaintiffs  probably  had  principals, 
and  nothing  was  done  by  tho  plaintiffs  to  jnati^ 
the  defendants  in  concluding  that  the  principals  in 
the  different  policies  were  the  same  person.  In 
Jbo^  the  poiideB  which  come  in  qooitiioii  in  tha 


Sescnt  action  were  made  by  two  di'^fe 
cssrs,  JCalkman  and  Messrs.  Oayen,  \io 
burg.  In  order  to  make  the  pointeni^K^d 
and  discussed  in  court  intelligible,  it  i^  ni 
state  what  was  the  position  of  the  (:>la]: 
regard  to  both  of  these  firms  in  tho  latf 
Jan.  1870,  when  the  transactions  toolic  jji 
gave  ritie  to  the  present  dispute.  Th^  phi 
pursuiiiice  of  instructions  received  frwn 
(iayen,  had  entered  into  policial  in  oooj 
with  I'Hch  other  to  cover  hides  to  a  awt 
value  on  ship  or  ships  to  be  declared.  Tb 
dants  had  subscribed  one  of  these  poluaf 
amount  of  ^354^  Another  of  the  policietn 
si-ribed  by  another  company,  the  rrogrw 
had  failedi  and  was  being  wonnd-np.  oonn 
torests  had  been  declarod  on  these  poliwi 
there  remained  so  little  open  on  them  U  h 
that  the  proportion  on  the  defendante' pnl"!? 
open  would  be  725i.,  and  that  on  the  policT  » 
Progress,  12H.  In  this  state  of  thinpwP 
tiffs  received  from  Messrs.  Gayen  s  Wf' 
tho  23rd.  Jan.,  vmtten  from  Haaibnii.  to" 
them  to  declare  on  each  of  these  polioatoe 
hides  shipped  on  theSocrcUef,  Ca^it.  JewC"".' 
a  port  in  the  BroEila  to  Hsinburg.  'Ae  P* 
Clinpeaiirouge,  having  received  this  letlff" 
24th  of  Jan.  directed  one  of  his  clerks,  Un" 
ffo  to  the  office  of  the  defendants,  and  1^ 
claro  on  the  Son-aira  for  7261.,  so  as  to  fiE ' 
defendant's  ship  or  ships' policy,  and  uttta 
time  to  see  if  the  defendants  would  it  lb 
the  portion  of  tho  risk* 


iz.,   f21i 


grcss,  viz.,  I21i.  Tile  letter  of  instroctic 
not  by  him,  but  the  Veritas  waa  lying  on  4 
and  on  looking  into  it  the  plaintiff  and  b 
saw  in  the  register,  which  is  in  alphabeuca 
tho  Somitet,  Capt,  C.  J.  Albertson,  a  nm 
gian  vessel,  and  next  to  the  Soerate,  Caot 
Card,  an  old  French  vessel.  Had  the  pb 
collected  that  the  letter  described  the  ve« 
Soeralet,  Captain  Jean  Card,  he  would 
have  cotyectured  thot  the  inaccnincy  wi 
name  of  tho  vessel,  and  that,  as  the  fu 
out  to  be,  the  hides  were  shipped  on  1 
Soemte ;  but  not  recollecting  this,  he  ob 
bis  clerk  that  a  Norwegian  snip  of  that 
was  very  likely  to  be  engaged  in  that 
words  to  that  effect.  The  clerk  went  do' 
office,  and  there  was  the  defendants' 
manager,  Dmmmond.  He  then  i^dorsi 
policy  a  declaration  of  int«rest  by  the 
which  he  handed  to  Drummond  to  initu 
the  same  time  requested  him  to  inanre  on 
ship  1211.,  by  way  of  re-inanranoo  of 
been  insured  in  the  Progress  Gompany 
mond,  tnming  to  the  Ventas,  and  there  i 
Socraiet,  asked  if  that  was  the  shipP 
replied  that  "  he  thought  so,"  tuid  D 
then  initialled  tho  decUmtion.  At  the  ( 
a  slip  was  prepared  for  a  policy  on  1 
Socraiee,  to  cover  1211.,  at  66a.  par  cent., 
same  premium.  No  discussion  took  pb 
the  premium,  probably  becaose  the  ta 
was  so  small,  and  was  entered  into  ' 
oblige  a  good  cuatomer  than  with   k^ 


Soorate,  wonid  have  bean  big 
on  a  now  one,  such  as  the  £ 
tlra     difference     on     BOoh     m 
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3een  more  than  a  few  shil- 
►ably  neglected  by  both  parties. 

was  afterwards  made  out  and 
ished  the  transactions  so  far  as 
a<;ting  for  Messrs.  Gayen.    The 

the  declaration  on  the  ship  or 
Bcover  the  725L  The  fourth 
olicy  for  1212.,  and  in  both  those 
b  was  averred  to  be  in  Messrs. 
icies  to  be  made  on  their  behalf. 
Jso  opened  with  the  defendants 
3y  ship  or  ships  to  be  declared, 
a  been  done  on  behalf  of  Messrs. 
antiffs  had  also  received  instruc- 
me  parties  to  open  a  further 

nature  to  the  extent  of  5000i., 
h  the  defendants  for  it.  The  slip 
e  policy  had  not  yet  been  pre- 
3ra  Feb.  there  had  been  so 
jclared  on  the  3000Z.  policy 
3d  open  on  it  only  245L     This 

things,  the  plaintiffs  received 
srs.   Kalkraan,  informing  them 

0  the  value  of  2700L  coming 

m  Brazil  to  Hamburg,  and  also 

of  3600Z.  coming  by  the  Sophie, 

to  insure  llOOr,  and  to  declare 

cies  for  the  residue.    It  will  be 

interest  open  on  the  pohcy  for 
e  5000Z.  for  which  the  slip  was 
3  policy  was  not  ezecutea,  and 
ether  make  6345L,  being  45L 
)unt  coming  by  the  two  vessels 
he  letter  of  the  3rd  Feb.    The 

a  policy  for  llOOZ,  on  the  hides 
3n,  on  tne  4-th  Feb.  the  plaintiff 
t  in  person  to  the  defendants' 
w  a  different  clerk  of  the  defen- 
nd  there  was  no  controversy  of 
them  as  to  what  took  place.  The 
3n  the  back  of  the  3060i.  policy 
nterest  on  hides  per  Socrates 
till  open  on  the  policy,  viz., 
iSkJno  time  took  the  slip  for  the 
les  by  ship  or  ships,  and  taking 
iper  wrote  out  a  sup  for  a  poUcy 
es  per  Socrates,  and  another 
•  2500L  on  hides  pdr  Sophie,  and 
locuments  before  Lark.  Lark 
meant,  and  Chapeaurouge  said 
rawing  up  an  open  poucy  for 
3claring  on  it  for  4955Z.,  which 
all  a  balance  as  461.,  it  would  be 
Tor  all  parties  to  have  two  ship 
3ented,  and  initialed  the  decla- 
3  slips.    The  plaintiff  Ohapeau- 

ana  soon  after  two  policies  on 
Ues  and  on  hides  by  the  Sophie 
d  on  behalf  of  the  defendants. 
8  on  the  declaration  of  interest 
J  of  30001.  to  recover  the  245L 
was  on  the  policy  on  the  Socrates 
t55L  In  both  these  counts  the 
red  to  be  in  Messrs.  Kalkman, 

be  made  on  their  behalf.  The 
;ely  paid  money  into  court  on  the 
ants,  being  those  on  the  ship  or 
ch  the  plaintiffs  accepted,  so  that 
>n  the  trial  as  to  those  two  counts, 

1  necessary  to  mention  them  in 
)  defence  as  to  the  others  intel- 
I  second  and  fourth  counts,  they 


pleaded  several  pleas.    Those  that  were  material 
are,  the  second,  non-assumpsit ;  the  fffth»  that  the 
hides  were  not  shipped  by  the  Socrates ;  the  sixths 
that  the  defendants  were  induced  to  subscribe  the 
policy  by  a  misrepresentation  of  a  material  6ict| 
viz.,  that  the  hides  were  shipped  by  the  SocrcUes, 
whereas  they  were  shipped  oy  the  Socrate;   the 
seventh,  a  denial  of  the  loss,  as  alleged ;  and,  lastly, 
an  additional  plea,  that  the  letter  in  which  the 
name  of  the  captain  was  given  was    not   com- 
municated.   On  aU  these  pleas  issues  were  joined, 
which  came  on  to  be  tried  before  my  brother 
Hannen,  and  a  special  jury,  at  the   sittings  at 
Guildhall.      Evidence  to  the  effect  above  stated 
was  given.    It  was  not  disputed  that  hides  to  the 
value  insured  were  in  &ct  shipped  on  the  Socrate 
on  behalf  of  the  parties  interested,  and  that  they 
had  no    hides  whatever  on  board  the  Socraies, 
and  that  the  Socrate  was  totally  lost,  with  the 
hides   on  board.    My  brother  Hannen  reserved 
leave    to    the    defendants   to    enter    a    verdiot 
for    them    on    all    or   any    of  the   issues,   sub- 
ject to  the  finding  of  the  jury  on  the  question 
which    he    left   to   them,    which    was,    whether 
the  parties,  in  entering  into  the  contracts,  both 
meant  to  insure  the  hides  by  the  vessel  on  which 
they  were  actually  shipped,  whatever  her  name 
might  be,  though  they  supposed   it  to   be  the 
Socrates,  or  whemer  the  defendants  meant  to  in- 
sure   hides    on    boej^    the  Socraies,      The  jury 
answered  this  question  in  favour  of  the  plaintiffs. 
Mr.  Milward  ootained  a  rule  nisi  to  enter  the 
verdict  according  to  the  leave  reserved.    He  also 
obtained  it  for  a  new  trial,  on  the  ground  of  mis- 
direction ;  but  that  latter  ground  was  merely  pro 
imajore  cauteld,  in  case  the  point  was  not  properly 
raised.    We  have  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  retain  their  verdict  on  all 
the  issues  on  the  pleas  to  the  second  count,  that 
on  the  policy  for  2455Z. ;  but  that  the  defendants 
are  entitled  to  have  a  verdict  entered  for  them  on 
the  second  and  sixth  pleas,  so  far  as  those  pleas 
relate  to  the  fourth  count,  namely,  that  on  the 
policy  for  121Z.    Our  reasons  for  this  distinction 
are  as  follows :  The  contract    of  an  underwriter 
who  subscribes    a  policy  on   goods   by  ship  or 
ships    to    be    declared    is,    that    he  will    insnre 
any    ffoods    of  the    description    specified    which 
may  be    shipped    on  any  ^ssel  answering   the 
description,    ii    any    there   be,    in    the    poli^, 
to    wnich    the    assured    elects    to    apply    the 
policy.    The  object  of  the  declaration  is  to  ear- 
mark and  identify  the    particular  adventure  to 
which  the  assured  elects  to  apply  the  policy.    The 
assent  of  the  assurer  is  not  required  to  this,  for  he 
has  no  option  to  reject  aiiy  vessel  which   the 
assured  may  select;  nor  is  it  necessarj^  that  the 
declaration  should  do  more  than  identify  the  ad- 
venture, and  so  prevent  the  possible  dishonesty  of 
a  party  insured,  who  might  intend  to  apply  the 
policy  to  particular  goods,  so  that  they  should  be 
at  the  risk  of  the  assurers,  and  he  could  come 
on  them  if  they  were  a  loss ;  and  then,  when  those 
goods  had  arrived  safely,  to  pretend  that  he  in- 
tended to  apidy  the  policy  to  another  set  of  floods 
still  subject  to  risks :  {Harmon  y.  Kingston,  3  Gamp. 
150;  Robinson  v.  Touray(svp.)  It  seems  plain, there- 
fore, that  the  deobration  of  the  Socraies  on  the  ship 
or  ships'  policies  was,  under  the  ciroumstanoes, 
amply  sufficient  to  show  that  the  assured  had  elected 
to  attach  those  policies  to  the  goods  actually  shipped 
on  board  the  SoercUe ;  and«  conBfin(^a«C!L^l^^ai^  ^d(>A 
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defendantB  were  well-adTised  when  they  withdrew 
their  defence  to  the  Ist  and  3rd  tonnts.  But  on  the 
24th  Jan.,  when  the  policy  for  121  /.  was  agreed  upon, 
the  defendants  were  under  no  obligation  to  sub- 
scribe any  ]>oliry  for  that  12 U.  They  had  an  ab- 
solute right  to  dorline  to  enter  into  a  contract 
except  on  their  own  terms  as  to  premiums,  or  in- 
deed, into  any  contract  at  all  unless  they  liked. 
And  though  we  see  no  reason  to  doubt  that  the 
jury  were  ciuite  right  in  finding  that  both  parties 
were  intending  to  insure  the  ^oods  by  the  ships  on 
which  they  were  actually  shipped,  yet,  when  we 
find  it  not  disputed  that  the  one  party  expressly 
asked  the  Question  whether  the  ship  was  the 
Norwegian  snip  Sor^rnft^s,  and  was  told  by  the  other 
party  tliat  he  tnought  it  ?nis,  we  cannot  think  that 
there  was  any  evidence  on  which  the  jury  could 
properly  find  that  the  defendants  entered  into  a 
contract  to  insure  by  any  other  ship  than  the 
Socrates.  The  most  that  could  be  legitimately  found 
was  that  there  was  no  contract,  the  paities  not 
being  ad  idem.  And  wo  think  also  that,  i^* 
the  representation  was  made,  however  honestly 
and  innocently,  that  the  ship  was  a  now  ship 
when  in  fact,  she  was  an  old  one,  the  policy  was 
vitiated  thereby,  for  the  ago  of  the  ship  must  bo 
material  in  considering  the  premium.  It  was 
argued  that  a  representation,  if^only  as  to  expecta- 
tion or  belief,  is  substantially  complied  with  if 
the  assured  really  had  honestly  entertained  that 
expectation  on  sufficient  grounds,  and  that  the 
representation  that  "  he  thought "  the  ship  was 
the  Norwegian  ship  was  literally  true.  We  think 
this  expression  tantamount  to  an  assertion  that  she 
was  the  Norwejpan,  but  even  were  it  otherwise, 
the  letter  of  advice  would,  but  for  the  carelessness 
of  those  who  read  it,  have  made  them  aware  that 
the  ship  was  that,  of  which  the  captain  was  Jean 
Card,  and  therefoiti  the  plaintiffs  had  not  reason- 
able grounds  for  believing  that  she  was  the  Nor- 
wegian ship.  But,  though  we  come  to  this 
conclusion  as  to  the  smaller  policy  of  insurance 
for  121L,  we  think  the  case  is  quite  different  as  to 
the  other  policy  for  24«55Z.  Mr.  Milward  argued  that 
there  could  be  no  difference,  for  the  plaintiffs  were 
the  persons  who  made  both  contracts,  and  made 
them  both  with  the  defendants;  and,  therefore, 
he  argued,  all  that  p«^ed  on  the  24th  Jan.  between 
Lambert,  representing  the  plaintiffs,  and  Drum- 
mond,  representing  tne  defendants,  must  be  con- 
sidered as  present  to  the  minds  of  the  plaintiff 
Ghapeaurouge  in  person,  and  Lark  representing 
the  defendants,  on  the  4th  Feb.,  and  as  if  then 
virtually  repeated.  But  the  transaction  on  the  24th 
Jan.  waa  respecting  one  contract,  in  fact  made  for 
one  principal,  and  the  transaction  of  the  4th  Feb. 
was  respeisting  another  contract,  in  fact  made  for 
another  principal,  and  the  defendants  knew  that 
they  were  almost  certainly  made  for  undisclosed 
principals,  and  had  no  reason  to  suppose  that  the 
principals  in  the  two  contra(^ts  were  the  same. 
We  think,  therefore,  that,  even  if  the  defendants 
had,  in  fact,  on  the  4th  Feb.,  recollected  all  that 
took  place  on  the  24th  Jan.,  they  would  not  have 
been  justified  in  coming  to  the  conclusion,  without 
ftoiher  inquiry,  that  the  real  parties  were  the  same, 
and  meant  to  make  a  similar  contract.  The  identity 
of  the  name  of  the  ship,  and  of  the  voyage  described, 
would  no  doubt  raise  a  reasonable  suspicion  that 
both  parties  meant  to  describe  the  same  ship ;  but 
that  was  all.  And,  in  fact,  there  can  be  no  doubt 
that  the  plaintiff  and  Lark,  if  they  ever  knew 


what  took  place  between  Lambert  and  Dnfr 
mond.  did  not,  on  the  4th  Feb.  think  of  it  fi 
think,  therefore,  that  it  is  clear  that  tiie  tm 
action  of  the  4th  Feb.  must  be  looked  at  h  if  ttrf 
of  the  24th  Jan.  had  happened  rabeeqnentlf,  ff 


been  prepared,  and  was  in  existence,  iidpt^ 
importance.    The  slip  is,  in  practice,  and  anoi 
ing  to  the  understanding  of  thoee  engipdii 
marine  insurance,  the  complete  and  flDaTooM 
between  the  parties,  fixing  the  terms  of  thear 
ance  and  premium,  and  neither  partjcan,fiM 
the  assent  of  the  other,  deviate  from  the  tej 
thus  agreed  on  without  a  breach  of  ikith,  for  fU 
he  would  suffer  severely  in  his  credit  and  fatM 
business.    The  Legislature,  for  the  pnrpoie  rfja* 
tocting  the  revenue,  had  by  the  verj  rtrof^ 
enactments  provided    that  no  such  iffltniMi 
should  be  given  in  evidence  for  any  pwp^Jj  ^ 
all  those  enactments  are  repealed  by  theSO  Wft 
23,  and  the  law  is  now  governed  bytheTthaMfi 
sections  of  that  Act.    By  sect.  7  no  ontitilt 
agreement  for  sea  insurance  shall  be  taHdnnlai* 
pressed  in  a  policy.     And  by  sect.  P  no  pofeyjjj 
be  pleaded  or  given  in  evidence  in  any  coortinw 
duly  stamped.    As  the  slip  is  clearly  » c"*"* 
for  marine  insurance,  and  is  eqaallydeariyM*! 
policy,  it  is,  by  virtue  of  these  enactineBl^  i* 
valid,  that  is,  not  enforceable  at  law  or  in  eqpfi 
but  it  may  be  ^ven  in  evidence  wfaerewf  it< 
though  not  valid,  material ;  and  in  the  pjj 
case  it  is  material,  (a)    The  defendants  couo  iA 
without  a  breach  of  faith,  repudiate  ihat  eafl^ 
mcnt,  and  they  never  proposed  to  do  bo.  *■ 
whilst  they  aahered  to  that  engagwnenl  it  *• 
not  material  to  them  whether  they  were  or  ^ 
not  facts  known  to  the  insur^,  and  not  know* 
them,  which  might  make  the  vessel  alessdi^ 
risk,  for  they  were  going  to  take  her,  nWW 
she  was,  at  a  premium,  the  amount  dTiduckfift 
already    finally  fixed,    yir.   Milwaid*8  argooi^ 
was,  that  they  were  not  legally  bound  to  do  B'l 
and    that,  therefore,  when  they  entered  iniok 
substituted  policy  on  a  ship  they  were  entifl' 
to  hold  it  avoidoa  for  want  of  a  aisdosure  wtti 
in  fact,  would   have  made    no  difference.  TUi 
would  be  to  make  the  rule,  that  contncts  off  naiii 
insurance  are  considered  as  uberrimtp  fidei,  a  wm 
in  this  case  of  working  fraud.    In  bkct,  the  case 
exactly  as  if  the  underwriter  had  said.  '*  1  ba 
finally  made  up  my  mind  to  take  the  policy  on  d 
alterable  terms;  nothing  you  can  disclose  toi 
will  make  the  slightest   dfifference,  and  iherff 

(n)  It  may  be  m  well  to  point  oat  here  that  aeet  4 
this  Aot  lays,  *'  And  the  word  *  polioy  '  meftiia  aayiairi 
ment  whereby  a  oontraot  or  affreement  for  sea  immt 
ia  made  or  entered  into."  fiUokbnni,  J.,  in  kit  ji 
mentj  saya  that  a  slip  is  a  oontraot  for  sea  inaaranea. 
that  it  is  not  a  polioy,  whereas  the  Aot  saja  that  a  pol 
means  any  snoh  contract.  If  a  slip  is  a  pdUcy  wxmi 
meaning  of  the  Aot,  it  conld  not  be  reoerredm  afida 
and  could  not  be  taken  aa  ahowing  the  eadstenoa  d 
contract  for  an  open  policy  of  SOOOL^  and  theicloR 
parties  could  not  travel  oat  of  the  terma  of  the  nofifly 
2455/..  Sect.  4  of  the  Act  is  an  mterpretatioB  oUHua,! 
where  snch  a  clanse  exactly  d«»flnea  the  nwffurff  d 
word,  the  rale  that  interureUtian  elaiiaea  do  aot  nib 
the  ordinary  meaning  of   words  bat  eztend  iham,  i 


acaroely  apply.    If  thia  view  is  riffht,  the  ^ffirH— fc  h 
wore  entitled  to  judgment  on  bo£  poUoiM. 

See  Morrison  v.  The  UnivendL  Marine  JnawoaM  A 
p<Miv«  <M^t  P<  100.— Ed. 
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86  nothing"    It  is  trao  the  last 
lot    erpressed,    bat     they    were 
ed.      The    only   remainiug    point 
i,  on  the  misnomer  of  the  vessel, 
i  in  the  policy  the  Socrates,  when, 
the  Socrate.    But  the  rule  o!  law, 
I  and  America,  is  stated  in  Phillips 
)ct.  430),  tibat  if  tne  description  of 
piates  the  enbject  with  sufficient 
iggests  the  means  of  doing  it,  a 
name  of  the  i^ip  or  of  other  par- 
3t    defeat  the    contract.      In    Le 
itighan  (6  East,  382),  where  the 
received     instructions     to    insure 
American    ship  called  the  Presi' 
mistake    insured  as    on   a   ship 
*ican  President,  it  was  held  that, 
proved  by  the  invoice  and  letter 
that   the    goods    were    on    the 
hat  the  name  was  a  mistake,  the 
i  recover.     It  is  true  that  in  the 
weight  seems  to  have  been  given 
n  contained  in  the  ordinary  Lom- 
3y,  "or  by  whatever  other  name  or 
ship  should  be  called,**  and  that 
omitted  in  the  form  of  the  policy 
endants  in  the  present  case.    But 
IT  too  narrow  a  ground,  and«  that 
i  of  the  decision  is  that  which  is 
iord  Ellenborough,  that  where  it 
hat  it  is  a  clear  mistake,  and  the 
inot  be  prejudiced  by  the  mistake, 
quence.    The  juir  here  have  found, 
led  in  finding,  tnat  neither  party 
I  name  of  the  ship  was,  as  thev 
I  the  goods  by  the  ship  on  whicn 
y  shipped.     When  the  other  policy 
ks  ma!ae,  it  appears  plainly  that  the 
iUy  believed  that  the  ship  was  the 
),  and  that  was  a  matter  very  mate- 
,  and  the  underwriter  was  free  to 
e  that  risk,  and  therefore  the  mis- 
ne  was  of  importance.    We  think, 
the  rule  should  be  made  absolute  to 
]  for  the  defendants  on  the  second 
,  so  flur  as  thev  relate  to  the  fourth 
barged  as  to  the  rest. 

Btde  accordingly. 
r  the  plaintiffs,  Stihhcurd  and  Beck. 
r  the  defendants,  Sohner,  Robinson, 


"uesday,  Nov.  21, 1871. 
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y/rcmce — Maieri<d  concealment — 
iahility  of  imdertoriter. 
/  on  ship  or  ships  to  he  decla/red  is 
an  tmdertmriter  after  a  mcUerial  fact 
,  parti-cuUvr  ship,  which  the  assured 
Uends,  tf  necessary,  to  declare  on  that 
sen  posted  at  Lloyd's  and  so  become 
3  assxMred,  and  moAf  or  may  not  home 
own  to  the  underwriter,  without  the 
hip  and  the  material  fact  having  been 
doy  the  ctssured  to  the  imderwrUer, 
'ghi  know  the  risk  proposed,  the  policy 

isford,  14  East,  494,  followed, 
accustomed  to  insure  at  Lloyffs  upon 
des  gwmtities  of  cochmeal  shipped 


for  himfrofm  the  Canaries ;  he  declared  the  ncvme 
of  the  ship  upon  receipt  of  ea/ih  biU  of  lading. 

He  received  information  that  a  large  quantity  would 
he  shipped  in  the  Candida,  and  oy  the  same  mail 
an  a/nonymous  letter  reached  Lloyd^s,  containina  a 
statement  that  the  owners  intended  to  lose  tnat 
ship  on  her  next  voyage,  in  order  to  mcJce  the 
uvLoerwriters  pay.  A  notice  of  this  letter  was 
openly  affixed  to  a  hoard  at  Lloyd^s ;  (jMd  thi 
maintiff  was  a/ware  of  the  contents  of  th6  letted, 
out  considered  them  vmworthy  of  credit.  At  thit 
tims  the  plaintiff  reasotMhly  expected  thai  the  b(lh 
of  lading  by  the  Candida  woutd  he  the  nead  to  be 
declared  by  him,  amd  in  that  case  they  wotild  be 
covered  by  policies  previously  made. 

He  entered  tnto  the  policy  now  sued  upon  wOKdul 
commwnicaivng  to  the  underwriter  his  intelligeni^ 
of  a  cargo  to  be  shipped  by  the  Candida,  br  the 
contents  of  the  anonymous  letter.  By  accidetU 
the  bills  of  lading  of  the  Candida  came  to  tM 
plaintiff  after  those  of  later  shipments,  and  ihe 
Candida  was  declared  upon  : 

Held,  in  an  action  to  recover  for  a  total  loss  of  part 
of  the   cochineal  which  had  been  jettisoned  from 
ihe  Candida,  ih^  plaintiff  had  been  guiUy  of  a 
concealment  which  invalidated  the  policy, 
*  Sfeciax  Casb. 

1.  The  plaintiff  is  a  merchant  carrying  on  his 
business  m  London,  under  the  firm  of  J.  Studdy 
Leigh,  and  Co.,  and  the  defendant  is  an  under- 
writer at  Lloyd's. 

2.  The  action  is  brought  to  recover  461. 18«.  Id., 
and  interest  on  372.  10^.  6<2.,'part  thereof  at  the 
rate  of  5L  per  cent,  per  annum  from  Ist  April, 
1869,  the  proportionate  amount  of  defendiuit*s 
subscription  as  underwriter  to  a  certain  policy  of 
insurance,  in  respect  of  a  total  loss  of  certain 
cochineal  (in  whicn  it  is  to  bo  taken  for  the  pur- 
poses of  this  case  that  the  plaintiff  was  interested), 
which  loss  occurred  during  the  vojrage  of  a  vessel 
CEiIled  the  Candida^  from  tne  Canaries  to  London. 

3.  This  policy  was  underwritten  by  other  under- 
writers at  Lloyd's  besides  the  defenoant,  of  whom 
some  are  also  defending  the  claims  upon  this 
policy,  and  the  actions  against  them  are  consoli- 
datea  with  the  present. 

4.  Before  ana  at  the  date  of  the  shipments  of 
the  cochineal  in  question,  the  plaintiff  had  been 
and  was  engaged  in  trade  between  London  and 
the  Canaries,  which  was  carried  on  in  the  follow- 
ing manner : 

5.  He  sent  quantities  of  £pods  of  different  kinds 
to  correspondents  on  those  islands,  in  execution  of 
certain  orders  received  from  them,  for  which 
almost  invariably  credit  was  given.  He  also  mlide 
advances  in  money  to  cochineal  growers  in  those 
islands;  and  the  arrangement  was,  that  in  pay- 
ment of  these  goods,  and  these  advances,  the 
plaintiff  should  receive  cochineal  both  froih  his 
correspondents  and  the  growers,  which  should  be 
shipped  to  him  by  degrees  as  the  former  could 
purchase,  and  as  the  latter  could  collect  it. 

6.  In  order  that  these  shipments  of  cochineal 
might  be  properly  insured,  it  was  neoessaiy,  as 
the  plaintiff  was  nearly  always  in  ignorance  of  the 
names  of  the  vessds  by  which  specific  shipments 
would  be  made,  to  have  fidating  policies  open, 
similar  in  form  to  the  policy  sued  upon  in  this 
action,  on  which  to  declare  the  shipment,  and  the 
value  o£  the  produce  shipped  as  the  bills  of  lading 
for  the  same  were  received.  ^ 

7.  In  puTBUGOioe  <A  tYa%   cowk»  «t  xs^^skdm 
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the  plaintiff  ha<l  oiKjned  the  following  policies  in  could  be  seen  at  the  secretary's  poom,  ^opo^ 

liloyd's   n)om   from     the   coiniiicncenient   of    the  affixiMl  to  a  Inwinl  jit  Lloyd  a  ;    but,  m  point  of  W 

cochineal  crop  of  18ti2,  viz. :  -  the  defendant  never  obsenred  such  notice,  or  ■» 

1862.  Auff  15                                              JKJOOO  s^ch  letter. 

1802.    Oct.  21 !"!.!!!!!!!"!' ".. ^OOO  15.  The  contents  of  this  letter,  and  the  fiKtditt 

1962.    Deo.  22 5000  it  had  been  received  at  Lloyd's,  were  madekam 

1863.  June  24 5000  to  the  plaintiff  on  the  next  dav,  the  10th  Dec. 

jeiC  000  ^  ^'  ^^™  ^^®  ^"^^  when  the  letter  was  reoeinid 

,                             J    ^    <tV    r  11  would  have  been  impossible  to  effect  an  iumK 

on  all  of  which  declarationH  were  made  to  thefuU  ^^  Lloyd's  on  goods  intended  to  be  shipped  by  tfe 
amount,  and  the  cochmeul  so  insured  arrived  in  ^  Vriirfiaa.  except  at  an  advanced  ppemimn. 
safety,  some  by  ateamerrt,  and  some  by  sailing  ^y   q^  the  11th  Dec.  1863,  the  plaintiff  mo- 
vessels.       ,     ^  ,            ,.  .      ..                        1  ^L  .L  structions  to  his    brokers     to  open  a  pSocy  < 

8.  In  each  of  these  policies  it  wiw  expressed  that  Li^yd-s   for   10,ClOO^  to  follow   and  sncceed  tk 

it  followed  and  siu-ceoded  the  pret'Cihng  one  effected.  ij-J.    ^^^  r^^;     j^      Ij      ^^^^  aocordinglT  aomi 

and  it  sometimes  hapi>eiiod   that  a  shipincnt  of  {,^  pursuance  of  such   instructions,  whS  ■  ^ 

cochineal  was  dw-lared  i>artly  on  one  policy  and  ^^j-^^  ^^^  subject  of  the  present  action. 

partly  on  its  successor.                            i  .  ,„  18.  The  defendant  accepted  the  risk  at  tie  «* 

i».  On  the  :K)th  Sept.  IH6.<  as  the  plaintilT  was  ^^  ^^  premium,  and  subscribed  the  pofiy 

then  doing  a  gn^tly  incnivsed    >»«")<>««  ^;'^*»,*V<^  (which  is  the  policy  sued  upon)  for  lOOL 

Canaries,  he  ojiened  a  fresh  iKjlicy  for  1«^;»'M''.  }<*  li».  At  the  time  when  theplaintiff  gave  inrtrndi« 

follow  and  succetid  the  said  im)1i(7  for  .»'mh»/.  m-  ^  ,^^^.^.  ^j^.^  ^^^.      opened,  and  when  this  wkw 

siireil  at  Lloyd  s  on  the  21th  June  i»0.5.  ^j^^^n  ^^  ^j^^.  defendant,  and  when  the  defeofal 

10.  On  the  :^rd  and  1 0th  of  Nov.  18t>.{.  by  winch  „„|,„,.ribod  the  policy,  the  plaintiff  had  not  nwwi 

time  declanitions  to  the  full  amount  liml  Ih.-ii  mmlu  ^-^^^  ^^  j^^jj,     ^^^^^  shipments  by  the  CoMSk 

on  the  said  policy  for  5Cmm)/.  shipments  wctu  di.-  ^^^^^j  ^^^  ^^j„  i^^^^t  of  the  amount  of  coduMi 

clared  upon  the  UvHt-raeiitioncil  I^hcy  f or  I0,t)00/..  t^)  ^.|j j^j,  ^^^^j^  y^  shipped  by  her.     But  he  ini tta 

the  extent  of  2p)/.,  thus  leaving  7.»;.0(.  o,Kjn  on  exiiecting  that  fiirthm-  lar^  shipments  of  oocUmI 

the  said  iHilicy  for  subswiuent  decbirations     On  ^^.^,,,j  ^^^^^^^     ^  consigned  to  him,  besidei  tk 

the   16th  Nov.    18«a,  in  consecmencc  of   lulvi  es  Hhipments  by  the  Caml*3a.  and  he  opened  the  sii 

from  a  hrm  of  Esootet.  Diaz,  and  Co..  car  mi  ig  on  ,|      j^^  ^j,^  ordinary  course  of  bu8Lea,aDdk 

business  at  Las   Pal inas  that  thev  intended   to  ^^  J„  „q          induced  to  open  the  saidpoBeyly 

ship  a  large  r>arcel  of  coihineal  to  the  plaiiitill   by  ^^^^  f^.^.  ^^ ^^^,  ^^-^  ^^  ^^^ ^jj anonymooTtaW 

their    vessel     the    CawiHla,    a  further  policy  of  y^^^,^       ^^^  made  known  to  him.     It  thii  M 

5000/.    to  follow   the   last-mentioneji    ix)hcy    for  also  the  plaintiff  reasonably  expected  that  the  b* 

10,000/  wa«  oiHiiied  at  Lloyd  s  by  the  plaintiff;  a  „f  j^^iiig  of  the  cochin«J  by  the  Candida  wodi 

total  of  12.550f.  wjis  thus  lett  open  for  subsecjuent  ^  ^y^^  ^^^  l,jUg  ^^  j^^^  ^^  ^^^,^  y^  ^^^^ 

declarations.                          ^u      i  •  .«        •     i  ^V  ^»"^»  ^o  ^^^^  ^^e  value  of  the  cochineal  in  i«* 

t  •}}'P!'^^^  ^*^^  Dec.  180,^  the  plaintiff  received  a  ^^f^^  ^j  ,^       ^^^,^  ^  ^^  ^^^  ^^^  ^^^^ 

bill  of  lading  of  a  shipment  of  cochineal  by  the  aeclarcd;  and  as  there  were  19,959Z.  still  niA- 

ship  Azorum,  to  the  value  of  loia/.    This  ship-  ^^^^^  ^^  ^^le  former  policies  as  before  mentiflBA 

V??±.r*?  ^M^'f  a "  A\  P^T^^f «  policy  for  ^„a  ^   ^^  ^i^  „^  ^^    ^^^  oochineri  to  i 

10.000  .  of  the  ;W)tb  «ept ,  thus  leaving  a  tota    of  ^^^^  ^^^^^^  than  to  Se  value  of  10,95W  would 

}^'^,^A^;^!I^'^^\' '''''•{  f''^'  upon  the  said  po  icy  ^^^  ^     ^j,^  Candida,  he  expected  that  ifl  tb 

^''  }^''r  ^"^  .^V.l'^^'''^®  i^J??"""^  ""^  ^'^  P^  ""^  cochineil  that  would  come  hy^eCandida  wod* 

for  5000/.  of  the  l^th  Nov.  18o.i.  l^  declared  on  such  former  policies.    But  wheibff 

12.  On  the  same  l>th  Dec.  186.J,  the  plaintiff  re-  ^j  ^^^  cochineal  that  was  s^ped  by  the  CaM» 
ceived  advices  thiit  further  sh^pn^ents  of  cochi-  would  be  declared  on  such  for^Wi^firies  depcoW 
neal  to  a  large  amount  were  intended  te  be  made  ^„  ^^^^  ^^^j^  y^  ^^^  ^^^  ^  ^^  cochinelilS 
to  him  by  the  said  vessel,  the  Cimduhi.  »"^,*^**iJ^  would  come  by  the  Ca^idida,  and  on  wheU«riiiy 
there  was  m  addition  other  cochineal  readv  U>  be  ^^i^^^  y^^^^^  ^  f^  ^^^  cochineal  to  be  shippadto 
shipped  to  him.  The  plaintiff,  however,  had  no  ^.,,^  plaintiff  would  irrive  before  the  bilW  fcg 
means  of  knowing  what  the  amount  of  the  cochi-  ^^  ^^^  cochineal  shipped  by  the  Catulida ;  sadtk 
neal  to  be  shipped  by  the  Lnndnhi  would  be,  pi^^i^tifP  knew  it  so  &Jpon€fcd,and  when  heope-d 
ex^pt  that  It  would  lie  large,  amounting  m  pro-  fj^^  ^^^  ^  y^^  j^„^  ^y^^^  ^j^^^  ^^  ^^^^ 
bablev^uotomorethan8K)/..orwhattheam^  ^l,^  ^^^^^  '^^  ^y^^  cochineal  shipp^  by  the 
of  the  additional  cochineal  so  ready  te  be  shipped  c,,,,dida  being  larger  than  be  exported,  «  »» 
would  be.                      .,     I .  ,         .  ^        ,1     o*u  ^^^on  of  bills  of  lading  of  shipments  by  odtf 

13.  By  the  same  mail  whu'h  arrived  on  the  9th  ^^^^^^^  ^^^  received  before  the  bills  of  ladinghf 
Dec.  the  following  anonymous  letteT  was  received  ^j^^  Candid^'xt  might  reasonably  happen^ihf 
at  Lloyd  s :  ^y^^y^  of  the  cochineal  shipped  by  the  Candidneai^ 

Mmspb.  Uoyd8.-The  house  of  Eaoofet.   Diiw.  and  not  be  declared  on  the  former  policies,  and  inUn** 

?giJ?r fnfcfr^lact  or^re^J.ld^'rdB  Lm  f  that  case  that  the  JK>rtioJ^^^^^ 

in  the  Candida   belon^ng  to  the   aforcBaid  house  of  former   policies   should   be  declared  on  theBMj 

Eiioofet,  Diaz,  and  Co.    It  is  not  coohineal.  but  barlev ;  last  mentioned  policy,  the  subject  of  the  pist^ 

and  the  intention  ia  to  lose  the  vetMel  in  order  that  the  nction. 

TUiderwriters  pay.    They  are  ruined,  and  deeire  to  save  20.  The   plaintiff  did   not  communicate  lO  * 

ulSSSJlS.""        '"*°^''                         APbTInd""  defendant  or  to  the  other  underwrite  of  * 

said  policy,  the  fact  that  the  plaintiff  had  reofli** 

14.  A  notice  of  the  fact  that  a  letter  had  been  re-  advices  that  shipments  of  cochineal  wereafaooll* 
ceived  which  would  affect  all  persons  insuring  by  be  made  to  him  uy  the  Candida;  nor  the  fhoitW 
or  interested  in  the  Candida,  and  that  such  letter  in  the  contingency  mentioned  in  tlie  bMt  p>*^ 


MARITIME  LAW   OASBS. 


lid 


Q.B.: 


LeIGU  V,  ADASdS. 


[Q.B. 


nph.  x>art  of  the  shipments  hy  the  Gmtdidd 
«it  aod  would  bo  declared  on  the  said  policv. 
uie  defendant  had  known  of  these  facts  ho  would 
%  Ixave  accepted  the  risk  or  subscribed  the  policy 
^lie  terms  on  which  he  did  subscribe  it. 
21.  On  the  25th  Dec.  18G3,  a  mail  came  in  fi-om 
e  Oanari€$s,  and  by  that  mail,  in  spite  of  many 
es  contained  m  previous  letters,  that  bills  of 
_  of  larger  shipments  per  Caiulidn  would  be 
rarded  by  that  mail,  bills  of  lading  were  only 
seived  of  the  following  shipments  per  Candida 
tlie  extent  of  248oZ.,  tnat  is  to  say : 

Qnevedo  Bomero      8  bags  ooohineal jB225 

liif  orera  Hermanos  66       „        „         1855 

Ynglott  15        „        „         405 


22.  On  the  28th  Deo.  1863,  the  plaintiff  received 
lis  of  lading  from  tho  different  correspondents  of 

shipment  per  the  steamer  Amazon,  valued  at 

23.  Owins  to  the  Christmas  holidays  the  bills  of 
idin^  which  arrived  on  the  25th  Dec.  as  before 
lentioned,  were  not  declared  until  tl^  28th  Dec. 
B63 ;  on  which  day  the  bills  of  lading  mentioned 
ad  arrived.  Declarations  were  made  in  respect 
f  both  these  sets  of  bills  of  lading  at  the  same 

,  and  in  the  following  order — ^A  declaration 
first  made  as  to  the  6366Z.  on  the  bills  of  lad- 
D^  which  arrived  on  the  28th  Dec.  by  declaring 
a  to  5569f.  part  of  the  said  amount  of  6366Z.,  on 
he  policy  for  10,0001.,  of  the  30th  Sept.  1863, 
rhicQ  was  thereby  and  by  a  declaration  for  390/. 
in  produce  shipped  by  a  steamer  from  Teueriffe 
Uled  ur ;  and  oy  declaring  as  to  797/.  residue  of 
lie  said  sum  of  ^i66L  on  the  said  policy  for  5000/. 
iff  the  16th  Nov.  1863.  A  declaration  was  then 
Dade  as  to  the  said  bills  of  lading  to  the  amount 
if  24852.  per  Candida,  on  the  said  policy  of  the 
L6th  Nov.,  leaving  still  undeckured  on  the  same 
xdicy  1718/. 

^.  On  the  9th  Jan.  1864,  another  mail  arriyed 
srinsing  bills  of  lading  of  other  shipments  per 
Cofidida,  yiz : 

From  T.  H.  Beihenooort,  7  bags  ooohineal  ^8195 

„    EUoofet  Bias  and  Co.  185        ,.         ,.       5200 


fli 


M.  a.  Castelanofl 


11 


310 


je5705 


Of  this  sum  of  5705/.,  1718/.  was  declared  on  the 
11th  Jan.  on  the  policy  of  5000/.  of  the  16th  Nov. 
1863,  leaving  3987/.,  which  was  declared  on  tho 
Bame  day  on  the  policy  for  10,000/.  of  the  11th 
Dec  186^3,  now  sued  upon.  The  defendant  initialled 
by  his  clerk  the  declaration  so  made,  but  at  the 
ume  the  defendant's  clerk  so  initialled  it,  neither 
the  defendant  or  his  clerk  in  fact  knew  of  the 
receipt  of  the  said  anonymous  letter  at  Lloyd's, 
or  the  fact  that  the  plaintiff  knew  of  tho  receipt 
of  the  letter  at  the  time  of  the  opening  of  the  said 
policy,  and  had  not  communicated  such  letter  to 
the  ddEendant  and  the  other  under  writers. 

25.  The  whole  of  the  remainder  of  the  said  policy 
for  10,0001.  of  11th  Dec.  1863,  that  is  to  say 
6013L  was  filled  ap  by  subsequent  declarations  on 
shipments  by  other  vessels,  and  since  that  time, 
Tiz :  on  the  11th  Jan.  1864,  a  subsequent  policy 
was,  in  pursnanoe  of  the  above  mentioned  course 
of  bosinesB,  effected  for  5000/.,  the  whole  of  which 
amount  has  been  declared  upon. 

26.  It  IB  to  be  taken  for  the  purpose  of  tho  argu- 
ment of  the  special  case  tiiat  cochineal,  to  the 
amoant  doolared  upon  the  policy  in  question,  was 
■hipped  on  board  tbe  Candida,  and  that  in  conse- 


quence of  disasters  sustained  by  the  ship  on  her 
voyage,  a  large  portion  of  the  cochineal  was  jet- 
tisoned. 

It  is  a^eed  that  the  court  shall  have  power  to 
draw  <ill  inferences  of  fact  which  a  jury  ought  to 
have  drawn. 

Tho  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  above  stated, 
the  plaintiff  is  entitled  to  recover  on  the  said 
policy. 

If  the  court  should  be  of  opinion  that  he  is  so 
entitled,  then  judgment  is  to  be  entered  for  him 
for  the  said  sum  of  46/.  18«.  Id.  and  interest  on 
37/.  10«.  6d.,  part  thereof,  at  the  rate  of  5/.  per 
cent,  from  the  1st  April  1869  until  judgment  and 
cost  of  suit.  If  the  court  should  be  of  a  contrary 
opinion  then  judgment  is  to  be  entered  for  the 
defendant  with  costs  of  suit. 

Pollock,  Q.C.  (with  him  F,  M.  Wlilte)  for  plaintiff : 
— The  case  finds  in  effect  that  there  was  bona 
Juiiis  on  the  plaint ifi**s  part  throughout  his  trans- 
actions, and  it  must  be  taken  that  he  believed  not 
only  that  the  statement  in  the  anonymous  letter 
in  no  way  affected  his  goods,  but  fVirther  that  the 
statement  was  a  mere  idle  rumour  unworthy  of 
consideration.  The  letter  too,  and  its  contents, 
were  equally  within  the  knowledge  of  the  defen- 
dant and  plaintiff,  and  the  presumption  of  the 
underwriter's  knowledge  is  sufficient  in  this  case  to 
preclude  the  defence  of  a  concealment ;  2  Duer  on 
Marine  Insurance,  555.  It  is  stated  in  Amould  on 
JVIarine  Insurance  (3rd  edit.)  p.  535,  that  "  loose 
rumours  indeed  which  have  gathered  together,  no 
one  knows  how,  need  not  be  communicated :  and 
intelligence  may  be  so  general,  and  its  appli- 
cation to  the  subject  insured  so  doubtful  and 
remote,  that  the  assured  need  not  communicate 
it,  though  it  may  possibly  turn  out  to  have 
related  to  the  subject  insured.*'  At  the  time 
this  insurance  was  effected  the  plaintiff  did  not 
know  that  the  subject  of  it  would  he  on  board  the 
ship   concerning  which  this    loose    rumour  was 

Promulgated.  It  was  held  by  Burroughs,  J.,  in 
Vierc  v.  Woodlwxm  (1  Holt's  N.  P.  572),  that 
"what  the  underwriter  by  fair  inauiry  and  due 
diligence  may  learn  from  the  ordinary  sources 
of  information,  need  not  bo  disclosed."  In  EUon 
y.  Larkins  (8  Bing.  108),  it  was  decided  that 
the  non-communication  of  facts  which  were  as 
accessible  to  the  underwriter  as  to  the  assured, 
did  not  vitiate  a  policy.  [Lusu,  J. — Is  not  Lyiich 
V.  Du/i-nsford  (14  East.  494),  exactly  in  point  against 
youP]  No;  in  that  case  the  assured  knew  that 
one  of  the  ships  upon  which  his  eoods  were  laden 
was  reported  to  do  deep  and  leaky;  here  the 
plaintiff  had  no  knowl^ge  that  he  should  declare 
the  goods  insured  by  this  policy  u|>on  the  Candida. 
Indeed  it  seems  to  haye  been  only  by  accident 
that  they  were  so  declared.  This  would  be  carry- 
ing the  law  concerning  concealment  further  than 
any  of  the  cases  yet  decided.  See  the  judgment 
of  Shce,  J.,  in  Bates  v.  Heiuift  (L.  Rep.  2  Q.  B.  610). 
Sir  Geo,  Honyinan  Q.  C.  (with  him  /.  C.  Mathew) 
for  the  defendant,  was  not  heard. 

CocRBURN,  C.  J. — I  think  our  judgment  must 
be  for  the  defendant.  We  need  not  decide  the 
larger  of  the  two  questions  raised  in  this  case, 
viz.,  how  fJBkr  this  notice  on  the  board  of  Lloyd^s 
wtis  intelligence  to  the  underwriters  of  the  con- 
tents of  the  letter  to  which  it  referred ;  or  whether 
a  party  insuring  is  compelled  to  communicate 
expressly  knowledge  which  ho  obtAina  &Qm%>xQV% 
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source,  or  whether  he  is  justified  in  assuming  that 
such  a  matter  ought  to  bo  and  is  known  to  all 
underwriters  in  the  course  of  their  buuincss.  It 
has  been  laid  down  that  the  lists  at  Lloyd*s 
are  within  the  knowledge  which  every  under- 
writer is  presumed  to  possess,  but  how  far  the 
same  presumption  relates  to  a  notice  of  this  ex- 
traordinary and  exceptional  nature,  we  are  not 
justified  from,  the  findings  of  this  case  in  con- 
cluding. I  think  it  would  be  necessary,  before 
we  expressed  an  opinion  upon  the  point,  to  know 
whether  this  is  the  ordinary  business  of  an  under- 
writer. In  my  view  it  is  not  necessary  to  con- 
sider that  question,  for  according  to  the  facts  it 
was  on  the  day  after  the  notice  was  exhibited  at 
Lloyd's,  and  the  day  after  he  knew  that  a  cargo 
was  to  be  shipped  for  him  on  board  the  Cnndtaa, 
that  plaintiff  instructed  his  agent  to  make  this  in- 
surance. He  did  not  at  that  time  know  that  this 
policy  would  apply  to,  or  that  he  should  be  able 
to  (^laro  the  policy  upon,  the  cargo  of  the 
Ca/ndida;  but  he  knew  that  it  might  possibly  so 
turn  out.  The  concealment  was  that  ne  did  not 
communicate  the  fact  that  the  policy  was  in- 
tended, if  it  might  happen  to  be  necessary,  to 
cover  the  shipment  in  tne  Candida.  There  were 
two  &cts  witnin  the  plaintiff's  knowledge  which 
he  did  not  communicate  to  the  defendant ;  one 
was  that  he  know  a  cargo  would  be  forwarded  for 
him  bv  the  Candida.;  the  other  was  that  there 
existea  an  anonymous  letter  which  imix»ichcd 
that  ship's  reputation.  We  may  assume  for  the 
purposes  of  this  c^ase  that  the  second  of  these 
nets  was  known  equally  hj  plaintifi*  and  defen- 
dant ;  but  without  information  from  the  plaintiff, 
the  defendant  could  not  know  anything  a]>out  the 
first.  The  case  finds  that  if  the  defendant  knew 
both  these  matters  he  would  not  have  entered 
into  this  insurance,  but  would  have  rcnnired  a 
higher  premium.  Now,  unless  he  knew  tne  first, 
it  would  have  been  useless  to  him  to  know  the 
second.  The  fact  then  that  plaintiff  had  received 
intelligence  of  a  cargo  by  the  Camlid^t  was  known 
to  one  and  not  to  the  other  of  the  parties  to  this 
contract;  and  in  my  opinion  this  constitutes  a 
go»od  and  valid  defence  to  the  action.  I  am  of 
tnis  opinion  not  only  on  principle,  but  also  on 
authority.  In  Lyn^h  v.  Darnsford  (li  East,  494), 
the  facts  are  almost  exactly  like  these ;  and  Lord 
iSUenborough  concluded  his  judgment  in  these 
words:  "If  the  underwriters  had  had  the  know- 
ledge possessed  by  the  assured,  it  might  have 
been  a  question  witli  them  whether  they  would 
have  insured  at  all ;  or,  if  they  did,  whether  they 
would  not  have  required  an  enhanced  premium.  * 
That  is  the  case  here,  and  the  defendant  is  entitled 
to  judgment. 

Aellok,  J. — I  am  entirely  of  the  sumo  opinion. 
Whether  or  not  the  assured  was  justified  in 
supposing  the  underwriter  to  be  aware  of  the 
suDJect  of  the  notice,  I  am  perfectly  satisfied 
that  the  parties  did  not  contract  upon  e^iual 
terms ;  for  the  plaintiff  knew,  and  the  defendiint 
did  not  know,  of  cireumstiuiccs  which  re.!idered 
it  probable  that  the  notice  might  apply  to  this 
particular  insunince.  I  think  on  principle  and  on 
authority  the  dofeiulaiit  is  oiititlctl  to  succeed. 

Lusil  and  II.vnnkx,  J  J.,  concurred. 

Jvdo nun f  fo r  drfenda nt. 

Attorneys  for  plaintiff,  lldhjrr  and  Fmvuck. 

Attorneyb  for  defendant,  iVaUnnsy  Ball,  and 
WaUon. 


JUDICIAL  COMXITTES  OF  TSI 
FBIYT  COraCZlL 

ON    APPEAL    FROM    THE    HIGH     COURT    OF    ADIUliUf 
AND  THE   VICE-ADMIBALTT    COURTS. 

Reported  bj  J.  P.  Abpihaix,  £»!•»  Barrlrtcr-att-Uir. 


Monday,  Nov.  13,  1871. 

(Present:    The  Bight   Hon.    Sir   Javes  Coltu, 
Sir  Joseph  Napier,  and  Sir  Moxtague  Simi.) 

The  Earl  of  Eloik  and  Tub  Jesmoxd. 

Collision — Regulations  for  prevetUina  coUiiiomd 

sea — Articles  13  ana  16 — Risk  of  coJUuioa. 
Article  16  of  tJie  "  Regulations  for  prev€Hii»g  cA- 
lisions    at    sea"  mdy   applies  when  then  if  i 
continuons  approachithg  of  two  shifts. 
Wheyi  two  vesseu  are  meeting  end  on^  or  nearitf  ni 
on,  within  the  meaning  of  Article  13,  and  am^ 
them,  at  a  proper  distance^  ports  her  hdmai 
cicnily  to  put  her  on  a  course  which  triO  earnilr 
clear  of  the  otlier,  she  tlierehy  deiermines  Un  rii, 
and  is  not  **  amn'oachitiq  anotJter  ship  so  mk 
involve  risk  of  collision  '  toiihin  the  metuik^^ 
Article  16,  andis  not  bound  to  slacken  speed  orifap. 
Tins  was  an  appeal  fi'om  a  decree  made  on  tie 
25th  July  1870  by  the  judge  of  the  Court  of  Admi- 
ralty in  cross  causes  of  damages,  inatitat«d  on 
behalf  of  the  owners  of  the  steamship  Jetnumi, 
and  the  owners  of  the  steamship  Earl  of  Elgin. 

The  cause  arose  out  of  a  colhsion  between  thoa 
vessels,  which  occurred  about  half-past  ten  pA. 
on  the  6th  May  1870,  off  Staithes,  on  the  ootat  rf 
Yorkshire.  Tne  Jemtwnd  was  a  screw  steamship 
of  58t)  tons  register,  and  100-horse  power,  and  wii 
on  a  voyage  from.  London  to  the  Tyne  in  ballia. 
The  Earl  of  Elgin  was  also  a  screw  steanuhip 
of  about  608  tons,  and  was  on  a  voyage  finom  Snn- 
derland  to  Bordeaux,  laden  with  ooals.  IV 
weather  was  fine  and  clear,  and  the  wind  light 

The  Jesmond  was  under   steam  only,  steering 
N.N.W.,  and  making  between  seven  and  ei^ 
knots   an    hour,  with  the  Admiralty  refahitaioii 
lights  exhibited,  and  a  good  look-oat  bemg  ki^ 
on  board  of  her.    The  masthead  and  then  tM  n» 
lights  of  the  Earl  of  Elgin  were  made  out  at  the 
distance  of  a  mile  and  a  half  ahead.    Aocordiiff 
to  the  evidence  of  the  seoond  mate  of  the  Jesmom 
who  was  in  charge,  the  helm  of  the  Jesmond  wis 
ported,  and  the  vessel  went  off  about  a  point  iul 
a  half,  and  was  then  brought  back  to  within  half  a 
point  of  her  course.    When  the  vessels  were  iboac 
3(X)yds.  apart  the  green  light  of  the  Ead  ofElfi» 
opened  into  view,  and  the  second  mate  immwi- 
atcly  gave  the  order  "  hard-a-port,'*  and  placed  the 
dial  of  the  engine  room  tel^raph  at  stop,  bat  did 
not  know  which  way  he  turned  it,  nor  whether  his 
signal  was  heard  in  the  eneine  room.    Aboot  • 
mmute  after  the  two  vessels  came  into  colHsiaB 
the  stem  of  thoJesniond  striking  the  EmiofEl^ 
close  by  the  fore  riggins  on  the  starboard  3idid,ud 
the  Earl  of  Elgin  shortly  afterwards  sank. 

The  case  set  up  by  the  Earl  of  Elgin  was  that 
she  was  under  steam,  and  proceeding  at  the  n^ 
of  from  seven  or  eight  knots  an  hoar,  that  the 
masthead  and  green  light  of  the  Jestnond  were 
seen  on  the  starboard  bow  of  the  Earl  of  Elg»i 
that  the  Earl  of  Elgin  was  kept  on  her  cootk 
with  a  view  to  pass  on  the  starboard  side  of  the 
Jt'sniond,  until  the  Jesmond,  by  porting  har 
helm,  opened  her  red  lights  to  the  Earl  qflSlgvt, 
causing  danger  of  an  immediate  r>nllMinm,  whii*' 
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upon  tho  helm  of  the  Earl  of  Elgin  was  star- 
boarded. But  from  the  evidence  of  the  man  on 
the  look-out  on  board  the  Earl  of  Elgin,  it  ap- 
peared that  he  first  saw  the  red  light  of  tho  Jes- 
maiui  about  half  a  mile  off,  and  thereupon  the 
order  was  given  by  the  mate  in  charge  of  tho  deck 
to  put  the  helm  hard  a  starboard. 

And  it  further  appeared  from  tho  evidence  of 
both  sides  that  nobody  at  any  time  apprehended 
any  risk  of  collision  until  tho  Eurl  of  Elgin  star- 
boarded her  helm.  The  owners  of  the  Earl  of 
JSbjln  pleaded  in  their  answer  in  the  c^urt  below 
(hat  the  Je»tnoiid  improperly  neglected  to  comply 
with  the  provisions  of  Article  16  of  the  Regulations 
for  preventing  Collisions  at  Sea,  by  not  casing  or 
stopping  her  engines  at  a  time  when  risk  of  a  colli- 
sion was  involved. 

The  learned  judge  of  the  Admiralty  Court  ])m- 
nounced  both  vessels  to  blame ;  the  ilarl  of  Elgin 
on  the  ground  that  she  improperly  starboarded  her 
helm,  and  the  Jes'm^nd  on  the  ground  that  she  did 
not  stop  or  ease  her  engines  under  the  provisions 
of  Article  16. 

His  judgment  (not  reported),  after  a  statement 
ai  facts,  was  as  follows :  "  The  first  question  upon 
which  the  court  must  come  to  a  clear  conclusion 
is,  were  these  vessels  meeting  end  on,  so  as  to 
bring  them  within  what  is  c^led  the  port-helm 
rule,  the  VMh  Article  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea?  Tliat  article  is  as 
follows :  *  If  two  ships  under  steam  are  meeting 
end  on,  or  nearly  end  on,  so  as  to  involve  lisk  of 
conision,  the  helms  of  both  shall  be  put  to  port, 
BO  tlmt  each  may  pass  on  the  [K>rt  side  ot  tho 
other.*  Each  vessel  saw  the  other  at  a  distance 
of  about  a  mile  and  a  half  off ;  and  the  evidence 
appears  to  me,  and  also  to  the  Elder  Brethren  of 
the  Trinity  House— although  it  is  more,  perhaps, 
my  province  to  decide  upon  this  question,  and  the 
responsibility  of  this  part  of  the  decision  must 
rest  entirely  n]X)n  me — the  evidence  seems  tome  to 
establish  tuat  these  vessels  were  meeting  end  on 
in  the  sense  of  the  rule  which  I  have  read.  I  be- 
lieve the  evidence  given  by  those  on  bolialf  of  the 
Jetmond,  to  the  effect  that  they  first  saw  the  bright 
light  of  the  other  vessel,  then  the  three  liehts, 
then  they  ported,  then  they  saw  the  green  light 
of  the  Earl  of  Elgin,  and  then  they  ported,  and 
the  collision  took  place.  I  might  even  go  into 
the  evidence  to  snow  that  the  testimony  on 
the  part  of  tho  Je8ino}ul  is  in  some  sense 
corrotxirated  by  the  witnesses  on  board  the 
Earl  of  Elgin,  The  man  Aikin,  who  gave  his 
evidence  extremely  honestly,  did  not  deny  that  he 
had  expressed  a  regret  for  the  starboardiug ;  and 
the  captain  of  the  Earl  of  Elgin,  when  he  was  asked 
as  to  a  conversation  that  ensued  when  he  came 
oil  board  the  Jestnond,  after  tho  collision,  did  *not 
deny  that  be  had  said  so,  but  he  said  that  he  could 
not  recollect  what  the  conversation  was,  and  it 
was  distinctly  sworn  to  by  the  captain  of  the  Jcs- 
moiUl.  I,  therefore,  on  the  evidence  given  by  the 
crew  of  Jesinondt  corroborated  in  these  particulars 
by  the  evidence  of  the  witnesses  to  whom  I  have 
referred  on  behalf  of  the  Earl  of  Elgin,  come  to 
the  conolusion  that  these  vessels  were  meeting 
end  on,  so  that  it  was  incumbent  upon  them  to 
put  their  helms  to  port,  and,  wo  have  no  doubt 
that,  if  they  had  done  so,  this  collision  would  have 
been  avoided.  But  there  remains  another  very 
important  question  to  be  decided  —  I  may  say, 
two  questioDB — ^which  wei'O  put  by  tho  Admiralty 


Advocate ;  ouc  is,  whether  the  Jeamond  ought  not 
to  have  stopped  her  engines  and  the  Earl  of  Elgin 
to  have  stopped  hers.  We  think  that  the  Jesmond 
did  err  in  ix)rting  as  slightly  as  she  did.  The 
evidence  came  to  this  —  she  ported  and  then 
steadied,  and  did  not  port  again  till  the  collision 
became  nearly  inevitable,  but  it  is  not  upon  this 
gruund  that  I  should  come  to  the  conclusion  that 
such  blame  attaches  to  the  Jc9^nand  as  to  disentitle 
her  to  i*ecover,  if  she  succeeded  on  other  points; 
but  I  mention  it  as  a  fault  on  tho  port  of  tho 
Jesmond.  The  real  blame  that  attacnes  to  the 
Jciiinond  and  tho  Earl  of  Elgin  is  their  not  easing 
and  stopping  their  engines  before  this  collision 
took  place.  The  more  it  is  examined  the  less 
defensible  it  appears,  that  two  steamers  should  be 
going  at  the  joint  speed  of  eighteen  or  nineteen 
miles  an  hour,  nearly  on  opposite  courses,  seeing 
each  other  a  mile  and  a  halt  off,  and  not  take  the 
common  precaution  of  stopping  or  easing  their 
engines  under  such  circumstances.  At  all  events, 
we  have  arrived  at  the  conclusion  that  the  order 
of  the  16th  article — *  Eveiy  steamship  when  ap- 
profiching  another  ship,  so  as  -  to  involve  risk  of 
collision,  shall  slacken  her  B])eed,  or,  if  neces- 
sary, stop  and  reverse ' — has  not  been  obeyed  in 
this  case,  and  I  have  no  alternative  but  to  pro- 
nounce that  both  parties  are  to  blame  for  this 
collision." 

From  this  judgment  tho  owners  of  the  Jesmond 
appealed. 

BtUt,  Q.  C.  (R,  E.  WeUt^.r  with  him)  for  tho 
owners  of  the  Jesmtnul. — When  two  steamers  show 
their  red  light  to  each  other  no  collision  can  happen 
without  one  steamer  starboarding.  It  is  clear 
from  the  evidence  that  the  steamers  were  red 
light  to  red  light,  soon  after  they  sighted  each 
other.  Neither  side  apprehended  a  collision,  nor 
hod  they  any  right  to  do  so  when  red  light  to  red 
light.  The  case  for  the  Earl  of  Elgin  was  that  tho 
steamers  were  green  light  to  green  light,  but  tho 
look-out  said  that  he  saw  the  Je^moiiSus  red  light 
when  she  was  half  a  mile  off.  This  corroborates 
the  story  on  the  part  of  the  Jesm^iid,  that  she 
ported,  and  so  got  on  the  port  bow  of  tho  Earl  of 
Elgin.  In  his  judgment  the  learned  judge  said  that 
the  Jesmond  "was  approaching  another  snip  so  as  to 
involve  risk  of  collision."  There  was  no  such  risk 
at  the  distance  of  a  mile  and  a  half.  If  there  is  no 
reason  to  believe  that  the  mate  ought  to  have  an- 
ticipated a  collision,  he  cannot  be  held  to  blame  for 
making  a  mistake.  Stopping  at  SOOyds.  would 
not  have  prevented  a  collision. 

The  Admiralty  Aduocate  (Dr.  Doane,  Q.C.)  for 
the  owners  of  the  Earl  of  Elain. — If  the  Jestnond 
had  been  prudently  navigated,  her  engines  would 
have  been  cased  or  stopped  at  some  intermediate 
point  between  a  mile  and  a  lialf  and  300  yards 
from  the  Earl  of  Elgin.  Article  16  of  the  "Regu- 
lations for  preventing  Collisions  at  Sea,"  must  oe 
taken  in  combination  with  Art.  13,  and  as  sup- 
plementary to  it.  If  the  master  had  reasonable 
cause  to  apprehend  a  collision  he  was  bound  to 
apply  the  supplementary  rule,  and  to  ease  the 
engines.  If  there  was  risk,  not  certainty,  but 
probability  or  chance  of  a  collision,  he  was  bound 
to  stop.  How  was  the  officer  commanding  the 
Jesmond  to  know  that  the  Earl  of  Ely  in  would 
obey  the  13th  rule  ?  If  she  did  not  do  so  there 
would  have  been  risk.  If  the  Earl  of  Elgin  had 
been  accidentally  disabled,  she  would  have  been 
unable  to  obey  the  rule,  and  this  is  a  contingency 
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against  which  the  Jesmond  was  bound  to  provide. 
It  was  not  sofficient  for  her  to  i)ort  only. 

E.  C  darhaofit  on  the  same  side. — Ir  the  master 
of  a  vessel  considers  he  comes  under  the  port 
helm  rule,  it  is  his  duty  to  carry  out  that  rule  so 
that  there  may  be  no  mistake  as  to  what  he  is 
doing.  The  Jesmond,  if  she  ported  when  her 
witnesses  said,  did  not  port  enough.  The  Begu- 
lations  are  carefully  worded,  and  it  must  be 
noticed  that  article  16  refers  not  to  collision,  but 
to  risk  of  collision,  and  to  the  manner  in  which 
steamers  must  act  imder  such  risk,  and  not  when 
in  actual  danger  of  collision.  The  Jesmond  was 
bound  to  slow  on  sighting  the  Ea/rl  of  Elgin, 

Butt,  Q.C.  in  reply. — 'Aq  real  question  is  what 
is  meant  hj  risk  of  collision  P  In  the  Regulations 
for  preyentinff  Collisions  at  Sea  (publish^  by  the 
authority  of  the  Board  of  Trade,  by  Thomas  Gray, 
5th  edit.,  and  made  positive  and  bmding  by  Order 
in  Council  of  Juljr  30th,  1868),  sect.  1,  §  6,  it  is 
said,  **  Every  one  is  unanimous  in  agreeing  that 
no  two  ships  can  come  into  collision  so  long  as 
they  show  each  other  the  same  coloured  light, 
green  to  green,  or  red  to  red.**  These  vessels  were 
red  light  to  red  light.  Both  saw  the  other's  red 
light,  and  in  the  same  book  it  is  said,  §  7,  "  The 
rme  cannot  therefore  apply ;  (a)  when  a  green  light 
is  seen  anywhere  on  the  starboaj*d  side ;  (h)  when  a 
red  light  is  seen  anywhere  on  the  port  side,  &c" 
The  rule  here  referred  to  is  Art.  13,  set  out  in  the 
jadgment.  It  is  further  said,  §  8,  "  There  is  not 
the  remotest  chance  of  collision  in  either  of  the 
cases  above  put  ....**  If  my  friends  are  right, 
whenever  a  master  ports  or  starboards  his  helm 
to  get  out  of  the  way  under  Art.  13,  he  is  at  the 
same  time  bound  to  slow  his  engines.  This  is  an 
absurdity.  No  collision  could  have  happened  here 
but  for  tine  starboarding  of  the  helm  or  the  Earl  of 
Elgin, 

Sir  Jamss  Colvile  delivered  the  judgment  of 
the  court. — In  this  case  their  Loraships  must 
hold  that  it  has  been  conclusively  found  that  the 
two  oollidinff  vessels  were  meeting  each  other  end 
on,  or  nearly  end  on,  within  the  meaning  of  the 
13th  sailing  rule ;  that  the  Jesmond,  in  obedience 
to  that  rule,  ported  her  helm — whether  enough  or 
not  is  a  question  which  will  be  afterwards  con- 
sidered ;  that  the  Earl  of  Elgin  violated  that  rule 
by  starboarding  instead  of  porting,  and  thereby 
put  herself  clearly  in  the  wrong,  and  became 
j9rtnu£ /acid  responsible  for  the  collision  which  took 

glace.  But  the  learned  judge  of  the  court  below, 
aving  found  these  facts,  said :  "  We  think  that  the 
Jesmond  did  err  in  porting  as  slightly  as  she  did. 
The  evidence  came  to  this :  She  ported  and  then 
steadied,  and  did  not  port  again  till  the  collision 
became  nearly  inevitable ;  but  it  is  not  upon  this 
ground  that  I  should  come  to  the  conclusion  that 
such  blame  attaches  to  the  Jesmond  as  to  disentitle 
her  to  recover,  if  she  succeeded  on  other  points, 
but  I  mention  it  as  a  fault  on  the  port  of 
the  Jesmond,  The  real  blame  that  attaches 
to  the  Jesmond  and  the  Earl  of  Elgin,  is 
their  not  easing  and  stopping  their  engines 
before  this  collision  took  place.  The  more 
it  is  examined,  the  less  defensiole  it  appears,  that 
two  steamers  should  be  going  at  the  joint  speed 
of  eighteen  or  nineteen  miles  an  hour,  nearly  in 
opposite  courses,  seeing  each  other  a  mile  and  a 
half  off,  and  not  take  the  common  prec^iution  of 
stopping  or  eaeing  their  engines,  unaer  such  cir- 
oomstances.'*    That  part  of  the  judgment,  there- 


fore, raises  two  propositions;  first,  thatti 
7YU>nd  did  not  port  sufficiently,  but,  »t  tb 
time,  qualifies  that  finding  oy  saying  tl 
itself,  that  circumstance  would  not  disenti 
Jesifwnd  to  recover.  The  learned  judge,  k 
as  their  Lordships  understand  his  jadmoil, 
couple  the  insufficiency  of  porting  with  an  u 
obligation  to  slacken  speed,  under  the  16tb  i 
and  finds  that,  under  the  whole  circumstai 
the  case,  the  Jesmond  ought  to  have  ski 
speed  as  well  as  the  Earl  of  Elgin,  and  t 
reason  of  that  fault  on  the  part  of  the  / 
the  damage,  according  to  the  role  i 
Court  of  Admiralty,  is  divisible  betwe( 
two  vessels.  Their  Lordships  think  t 
will  be  desirable,  in  dealing  with  these  ti 
positions,  to  deal  with  them,  in  the  first  ii 
at  least,  separately,  as  has  been  done  in  ihi 
ment.  Their  Loraships  see  no  reason  to  doi 
truth  of  the  evidence  of  the  second  n 
the  Jrsmond,  They  believe,  upon  his  e^ 
and  the  learned  judge  of  the  Aomiralty  Co 
certainly  not  found  that  that  evidence  w« 
disbelieved,  that,  when  the  three  lights  of  tl 
of  Elgin  were  first  seen,  the  order  to  g 
given.  They  believe  that  she  paved  off 
her  port  helm  a  point  and  a  halt  bi 
before  she  had  gone  so  far  the  mate  ei 
order  to  steady  the  helm,  which  mt 
brought  back  the  vessel  to  within  half  i 
of  her  original  course.  Their  Lordship 
urged  by  Dr.  Deane  to  consult  their  i 
assessors  upon  this  point,  and  they  have  d 
and  these  gentlemen,  so  far  from  finding, 
Deane  anticipated,  that  the  evidence  n 
inaccurate  in  stating  that  the  vessel  i 
far  under  the  port  helm  as  to  pay-off  J 
and  a  half,  think  that  there  is  nothing 
sistent  or  unreasonable  in  that  statement; 
contrary,  that  upon  principles  of  navigat 
feet  is  credible  and  what  might  be  c 
Their  Lordships,  therefore,  accept  the  evki 
given.  Again,  the  nautical  assessors  also 
m  thinking  that  the  Jesmond,  having  p 
as  far  as  a  point  and  a  half,  was, 
brought  back  to  within  half  a  point  of  hi 
nal  course  when  her  helm  was  steadied, 
upon  a  line  on  which,  if  the  other  vessel  h 
kept  her  course,  she  would  have  gone  d) 
that  she  had  brought  the  two  vessels 
position  of  red  light  to  red  light,  and 
danger  of  collision  was  at  an  ena.  Afort^ 
the  Earl  of  Elgin  ported  ner  hehn  ana  ob 
rule,  as  she  was  bound  to  have  done,  the 
between  the  two  vessels  would  have 
creased,  and  tbe  collision  would  have  !)•• 
more  improbable.  That  being  the  state  of 
their  Lordships  can  hardly  concur  with  th 
judge  in  thinking  that  the  alleged  insuff 
porting  on  the  part  of  the  Jesmond  in  u 
contributed  to  the  accident.  They  nexi 
to  consider  whether  they  ought  to  hold  t 
on  board  the  Jesmond,  in  omitting  t< 
the  speed  of  their  vessel,  were  guilty  of 
which  justifies  the  judgment  under  appc 
the  16th  Article  says :  "  Every  steams 
approaching  another  ship  so  as  to  invol 
collision  shall  slacken  her  speed."  It  is 
sary  to  read  further,  because  nolxxty  oonl 
the  Jesmond  was  bound  to  stop  and  re 
engines  except  at  the  moment  whoi  a  i 
the  engines  had  almost  beoome  ifn|ioeifM 
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e  other  vessel  was  nearly  run  into.  Tfic 
nposes  this  obligation  onlv  upon  a  ship 
\  "approaching  another  ship  so  lis  to 
risk  ol  collision."  It  may  be  8iiid  tliat 
s  a  moment  at  which  the  two  vessels  were 
ondition.  for  if  they  had  not  been  in  that 
I  they  would  not  have  been  within  Article 
.  it  seems  to  their  Lordships,  talking  the 
cles  together,  that  Article  16  only  applies 
lere  is  a  continuous  approaching  of  the 
8,  and,  indeed,  it  was  admitted  candidly 
)eane  that  there  was  not  an  obligation  to 
the  8f>eed  the  moment  the  two   vessels 

each  other,  and  when  the  first  porting 
2e.  If  their  Lordships  arc  right  in  their 
what  was  then  done,  the  original  risk  of 

was  determined  when  the  vessels  were 

port  light  to  port  light.  Nor  can  it  be 
it  after  that  porting  the  JusnwyKl  was 
aing  the  Earl  of  Eh  in  so  as  t<^  involve 
)f  collision,  unless  the  true  construction 
erm  **  risk  of  collision  "  be  that  for  which 
>art  of  his  argument  Dr.  Deane  contended. 
*  Lordships  understood  his  argument,  he 
;piircd  to  insist  that  the  term  must  be 
>  include  either  a  default  on  the  part  of  the 
,'ssol  to  do  what  the  1 3th  Bute  required  of 
le  disabling  of  that  vessel  by  some  acci- 
aiuse  of  which  the  Jcsnunul  was  not,  and 
y  could  not  be  aware.     It  does  not  appear 

Lordships  that  the  first  of  those  elements 

reasonably  imported  into  the  risk  of 
i;  there  is  no  foundation  in  fact  for 
ng  that  the  Earl  of  El/jin  was  prevented  by 
ident  from  doing  what  she  ought  to  have 
nor  are  their  Lordships  aware  that  in 
[  these  rules  it  is  necessary  for  ptirsons 
ing  vessels  to  foresee  and  to  provide  against 
08«ible  accident.  Their  Lordships  would 
Jmely  sorry,  by  any  decision  of  theirs,  to 
1  the  stringency  of  any  rule  tending  to 
the  great  loss  of  property  and  destruction 
hich  are  but  too  common  in  our  nari-ow 
t  they  do  not  feel  at  liberty  to  extend  the 
on  of  the  16th  Ai-ticlo  beyond  what  seems 
to  be  its  j)roper  construction,  and  thoro- 
'  must  respectfully  differ  from  the  learned 

what  he  has  foimd  with  respect  to  the 
H  which  lay  upon  the  master  and  crew  of 
tO)id.  The  result  therefore  will  be  that 
Tdships  will  humbly  advise  Her  Majesty 

the  present  appeal ;  and  to  declare  ana 
it  the  Earl  of  Elgin  was  solely  respoiisi- 
:he  collision,  and  must  be  condemned  in 
a(^cordingly,  and  of  course  the  costs  in 
t  below  and  the  costs  here  will,  acc^ording 
xiinary  rule,  follow  the  result. 

Appeal  alhrwed. 
tor  for  the  appellants,  Tlvoinas  Cooprr. 
tors  for  the  respondents,  Laivless,  Nelson, 

5«. 


Noc.  U  and  15,  1871. 

;:  The  Right  Hon.  Sir  James  Colvile, 
■SEi'H  Napier,  and  Sir  Montague  Smitu.) 

TuE  Magna  Guauta. 

i — Fog — Duty  and  powers  of  Trinity  MastQ  rs 
essara  in  the  Admiralty  Conrt — Evidence—- 
ct  of  opinion  between  judge  and  Irinity 
ra. 


Four  fn  Jivr  knuts  an  hour  is  not  ij  motlertife  spo'd 
for  a  stfauyr  in  a  thirh  ftfj  in  (hf  B'dtiCf  tirenfy- 

five  iilihfi  t<mt  nf   QiffhlHiKl. 

Th*'.  dntij  nf  Trinity  Mitsirrs^  sUtin'j  its  dstt'ssore  in 
thf  Adiuirttlty  murff  is  f't  n.Siiist  tin:  jn'hjr  in  ques- 
tions  if  tmuflrtil  sh'ilL      In  CitS''  nf  ii  ilijf*'rrncc  of 
Ojn niofi  h''fu^'-'U   fit*'  ju'hf''  titld  (hc  nsHtttfiOrs,  (he 
Jndtjft  is  not  nt  lihi'rty  to  itrt  upon  dny  iufrroncf's 
inhirh   th'^y   ni'ty   draw  from  th*?  ecid^^nci'j  crcent 
ilioy  accord  irith  his  (ncn.     It  is  the  duty  of  the 
judtjc  to  di'cid*'  thi'.  r,fnti  on  his  own  respousibilify. 
Tifis  wa'^  an  appoal  fi-oni  a  doorco  of  the  Judge  of 
the  High  Court  of  Admiralty  in  a  cause  of  <laniage 
instituted  by  the  owners,  master  and  crew  of  tlie 
Rtcanipshin  Smtio,  against  the  stcanipship  Mnyna 
Chnrta.     The  vessels  came  into  collision  at  alwut 
four  o'clock  in  the  afternoon  of  Aug.  Jird.   1870, 
about  twent3*-Hve  miles  east  of  the  Island  of  Goth- 
land.     Th(;    Mo'jua    Churtn    was   a  steamship   of 
7H8  tons  register,  projwlkMl  by  (^igincs  of  i>0-horso 
power,  witii  a  ci'cw  of  twenty-three  hands  all  told, 
Iwlen  with  a  cargo  of  oats,  on  a  voyage  from  Riga 
to  Havre.    The  Srotio  wiis  a  steamship  of  5:5.5  tons, 
and  lt>0-liorse  power,  and  was  navigated  by  her 
master  and  a  crew  of  twenty-three  hands,  and  wius 
proce<Mling  from  Sunderland  to  (.'ronstadt,  with  a 
cargo  of  coids.  The3/'^/»a  Cho.rta  struck  the  Scotia 
on  her  starboard  side  a  little  abaft  the  beam,  and 
cut  lift,  into  her  engine-room  through  her  coal 
bunkers,  and  the  Scotia   sank  in  a  few   minutes. 
It  waj3  admitted  on  both  sides  that  at  the  time  of 
the  collision  the  weather  was  very  Ibggy.     The  re- 
maining fiicts  of  the  ciuse  are  sutticiently  **et  out 
in  the  following  judgment  (not  i-oportcd)  delivered 
by  Sir  R.  Phillimore  on  Feb.  28th,  1871  : 

"  It  a[)pear8  that  the  Scotia  was  navigated  with 
the  greatest  care,  both  with  respect  to  vigilance 
and  speed;  with  respect  to  vigilance,  bectiuse 
all  the  men  whose  esiiecial  duty  it  was  to  be  on 
the  look-out,  and,  indeed,  all  the  watch,  more  or 
less,  were  on  the  look-out.  And  with  resjKJct  to 
speed,  because  the  rate  of  it  hiul  been  reduced  to 
one  and  a  half  knots  an  hour,  **just  enough  to 
steer,"  the  master  of  the  Scotia  said,  that  is  to  a 
minimum  consistent  with  keeping  her  under  com- 
mand. The  two  vessels  Ixieame  mutually  visible 
at  a  distances  of  70yds.,  when  the  May  tut  Chirta 
was  observcnl  four  points  on  the  starboard  bow  of 
the  Scotia,  and  then  the  Scotia,  st^irboarded  her 
helm  and  put  on  full  steam  as  the  oidy  chance  of 
avoiding  the  collision,  which  manu3uvre  was  in 
the  circumstances  not  imi)roper,  and  the  best 
means  of  attem[)ting  to  get  out  of  the  ^vay  of  the 
Mayna  Chnrfa.  The  stcAin  whistle  had  been  kept 
perpetually  going.  It  appears  that  the  Mayna 
Charta  had  been  all  the  morning  steaming  in  a 
calm,  and  in  comi){iratively  clear  weather ;  that  a 
haze  came  on  between  one  and  two  p.m.,  which 
greatly  increased  in  thickness  towards  three  p.m. 
A  little  before  thi-ee  she  was  going  full  speed,  and 
then  the  master  went  below  to  his  cabin,  Iwiving  the 
deck  in  charge  of  the  second  mate.  Her  full 
speed  was  alleged  to  be  from  seven  to  eight  knots. 
At  about  a  quarter  past  three,  while  the  master 
was  below,  he  heard  the  signal  for  putting  her  at 
slow  half-si)eed.  He  came  on  deck  for  a  short 
time,  and  seems  to  have  thought  the  onler  un- 
necessary. From  that  time  to  the  collision  the 
fog  seems  to  have  been  dense,  and  she  continued 
at  the  same  speod,  makinf^,  as  the  engineer  in 
charge  says,  from  twenty-eight  to  thirty  revolu- 
,  tiona,  her  fuU  speed  being  sixty-five.     Thia  r 
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caUed  engineer  represents  himself  as  the  third 
engineer.      He    had    no    certificate,    and  was,  I 
suppose,  little  more  than  a  leading  stoker.     No 
other  order  was  given  till  just  before  the  collision. 
The  watch  on  deck  consisted  of  the  second  mate 
and  four  hands.     There  was  no  look  out  forward, 
the  mate  was  on  the  bridge,  the  men  were  shifting 
the  coal,  and  the  man  who  would  otherwise  have 
been  on  the    look   out,    was    so  employed.     At 
this     time     the     fog     v  as     so     thick     that    a 
vessel    could  not  be  seen  more    than   a   ship's 
length.      The     whistle    appears     to    have    bi^n 
sounded    from    the    time  that    the    vessel    was 
put  at    slow  half  sixjed.      Tlie   Scofin   was   seen 
nearly  rieht  ahead,  at  a  diKtancrc  of  70  yards,  by 
the  mate  from  the  bridge,  who  almost  immediately 
stopped  and  reversed.     The  collisiou,  as  I  have 
already  said,  was  violent,  the  M(ujna  Charta  cut- 
tins   11   feet   into   the   Scotia,   according   to  the 
evidence  of  her  (captain.     In  this  state  of  circum- 
stances, it  api^ared  to  me  that  the  Miujna  Charta 
was  alone  to  blame   for  the    collision,   partly  on 
the  ground  of  her  careless  navigation,  out  more 
especially  on  the  ground  of  hor  speed.  The  Trinity 
Masters,  by  whom  I  was  assistt^l,  were  of  opinitm 
that  the  accident  was  inevitable,  and  were  disin- 
clined to  believe  the  evidence  as  to  the  reduced 
speed  of  the  Scotia,      It  was  then  suggested  to 
me  to  adopt  a  course,   occasionally  adopted  by 
my   predecessor,  namely,  to  refer  the  case  and 
evidence     to    the     Trinity    House,    with     a    re-  \ 
quest    that    the    opinion  of  other  Trinity   Mas- 
ters might  be  taken  thereuj)on.    The  result  was  a 
conflict  of  opinion  among  those  to  whom  it  was 
referi'ed,  two  holding  that  the  accident  was  inevit- 
able, and  two  that  the  Mtujna  Charta  was  alone  to 
blame.     I  have  thought  it  right  to   state   these 
circumstances,  and  I  liave  thereu[)on  determined 
to  follow  the  opinion  I  originally  formed  upon  the 
evidence,  and  still  retain;   and   I  therefore   pro- 
nounce the  May  mi  Chart<i  alone  to  blame  for  this 
collision." 

From  this  judgment  the  owners  of  the  Magna 
Charta  api>ealed,  on  the  grounds  that  the  evidence 
proved  that  the  Magtia  Charta  was  not  going  at 
an  improper  spee<l,  and  that  the  course  taken  by 
the  judge — referring  the  case  and  evidence  to  the 
Trinity  House — was  irregular  and  inexpedient ; 
and  even  if  that  course  were  justified  by  the  prac- 
tice of  the  court,  the  preponderance  of  professional 
opinion  in  favour  of  the  appellants  (including  the 
opinion  of  the  two  elder  brethren  who  heard  the 
case)  was  so  great,  that  the  judgment  should  have 
been  given  in  favour  of  the  appellants. 

Butt,  Q.C.  and  F.  M.  White,  for  the  appellants. 
It  has  been  said  that  it  is  hopeless  to  appeal  on  a 
matter  of  fact.  This  does  not  apply  here.  The 
learned  judge  and  the  assessors  differed  in  opinion, 
the  assessors  thinking  the  Ma^na  Charta  not  to 
blame.  The  opinions  of  the  Elder  Brethren  of  the 
Trinity  House,  if  they  are  to  be  taken  into  con- 
sideration, and  those  of  the  assessors,  who  heard 
the  case,  gives  the  appellants  the  voices  of  four  as 
against  two.  This  system  of  reference  is  not  exi)e- 
dient,  as  it  is  better  that  the  evidence  .should  be 
heard  if  possible.  The  opinion  of  the  assessors 
who  did  hear  it  is  in  favour  of  the  appellants,  and 
must  be  taken  in  preference  to  that  of  the  others. 

SSir  J.  Nafi£R. — Have  the  assessors  the  right  to 
.ecide  (questions  of  factPj  They  mav  maxe  up 
their  minds  and  record  their  dissent  if  necessary. 
Whatever  weight  should  be  given  to  the  opinions 


of  ordinary  assessors,  in  the  Admiralty  Court  Aai 
are  reasons  why  their  opinions  smnild  reoaii 
great  weight.  That  court  will  not  recaive  en- 
dence  of  experts,  as  the  asHessors  are  the  pnnr 
advisers  of  the  court.  The  Trinity  Mastenoi 
not  believe  the  story  of  the  Scotia,  as  thej  thiM^ 
that  if  she  was  only  goins  at  the  speed  proffed  di 
could  not  have  been  well  in  hand  for  itens 
purposes.  It  is  found  in  the  judgment  thit  m 
Mojgna  Cliarta  was  not  goings  at  an  immndwiii 
speeci. 

Milward  Q.C.,  and  Clarhson,  for  the  respondeDSi 
— The  full  speed  of  the  Ma^na  Charta  was  aboii 
nine  knots,  and  half  speed  must  have  been  aboa 
four  and  a  half  knots.  This  is  too  high  s  xitt. 
The  depth  of  the  blow  shows  that  she  miu(  bsn 
been  going  at  a  groat  rate  of  speed.  It  is  hari 
upon  the  parties  to  send  the  case  down  to  the 
Trinity  House,  and  it  is  a  dangerous  course.  Hk 
rate  of  speed  was  not  a  question  for  the  Tiioisj 
Masters,  out  for  the  court.  fSii  Montague  Sun. 
— It  was  a  question  of  fact  for  the  court  wbethff 
the  speed  was  more  than  the  witnesses  for  dK 
Ma^gna  Charta  said.]  It  is  the  duty  of  the  Trizntr 
Masters  to  give  assistance  to  the  court  in  deter- 
mining the  possibility  of  facts  g^ven  in  endeaci 
by  witnesses,  but  not  to  decide  whether  tha  evi- 
dence is  true  or  false. 

Butt  Q.C.  in  reply. 

Sir  JoRRPH  Napikb  delivered  the  judgment  <f 
the  court,  and  (after  oommenting  on  the  eridoo^ 
and  finding  that  the  rate  of  speed  of  the  Mflfn^ 
Charta  was  from  four  to  five  knots  so  hoar} 
said  : — ^Their  Lordships  are  satisfied,  looking  at  the 
nature  of  the  blow,  and  the  evidence  ss  to  the 
speed  of  the  Magna  Charta,  that  she  was  notgoog 
at  a  moderate  speed,  and  that  from  the  wiattfa 
sufHciont  look-out,  as  well  as  to  the  Magna  Ckaii 
not  having  reduced  her  speed,  the  co&isioBiitD 
be  attributed.  The  learned  judge  of  the  taatt 
below  as  a  matter  of  fact,  came  to  the  ssma  cot- 
elusion.  It  has  been  said  that  there  waa  s  ^ 
forence  of  opinion  between  those  gentlenmn  bf 
whom  the  learned  judge  of  the  Admiralty  Gonrini 
assisted,  that  thev  took  a  different  view  of  the  obMi 
and  that,  when  tne  case  was  referred  to  the  Bdff 
Brethren  of  the  Trinity  House,  a  differeooa  d 
opinion  existed  there,  it  was,  however,  the  dol^ 
of  the  learned  judge  to  decide  the  caseopODBi 
own  responsibility.  The  learned  judge  nf  fot 
the  responsibility  cast  u{x>n  him  ox  arriving  at  a 
judicial  conclusion ;  he  is  advised  and  suitBi 
by  persons  experienced  in  nautical  matters,  hot  tba^ 
is  only  for  the  purpose  of  giving  him  the  inb^ 
mation  he  desires  upon  questions  of  profeaainsri 
skill,  and  having  got  that  information  from  thotf 
who  advise  him,  he  is  bound  in  duty  to  sieroai 
his  own  judgment,  and  it  would  be  an  sbandofr 
meiit  of  his  duty  if  he  delegated  that  du^totba 
persons  who  assisted  him.  ThB  assessor!  Iiis4 
furnish  the  materials  for  the  oourt  to  act  nM 
and,  for  convenience  sake,  they  are  allowed  to  Mr 
all  the  evidence.  If  the  learned  judge  iannaUi 
U)  see  what  are  the  grounds  upon  which  fihejgi** 
their  opinion  and  draw  their  inferences,  or  aaniBi 
facts,  and  if  they  are  other  than  those  to  whiek  ht 
gives  his  assent,  he  is  not  at  liberty  to  act  optf 
any  infei-ences  which  they  draw  from  the  endesA 
except  they  accord  with  those  of  which  be  bi* 
self  approves.  The  deduotionB  to  be  drawn  froa 
the  evidence  must  be  his  own,  and  all  the  •■^■f' 
can  do  is  merely  to  give  him  their  aid  and  adriM 
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\e  matters  in  which  they  are  supposed  to  be 
Their  Lordships  are  of  opinion,  upon  the 
of  the  evidence,  that  there  was  a  wont  of  a 
tnt  look-out  on  board  the  Magna  Gharta, 
at  the  inference  to  be  drawn  from  the  evi- 
ls that  her  speed  was  not  a  moderate  speed, 
[jordships  have  come  to  the  conclusion  that 
w  taken  upon  the  whole  case  by  the  learned 
>f  the  Admiralty  Court  was  the  right  view, 
erefore  they  will  humbly  recommend  Her 
y  to  affirm  the  judgment  of  the  court 
and,  of  course,  with  costs. 

Appeal  disniUsed. 
;itors    for    the     appellants,     HiUyer    and 
•Jc. 
{itor  for  the  respondents,  Thomas  Cooper. 


Thursday,  Nov,  16,  1871. 

it :  Sir  James  W.  Colvile,  Sir  Bosebt 
LI  MORE,  Sir  Joseph  Napibe,  and  Sir  Monta- 
3mitii.) 

The  Euxine. 

e — Proxies — Dtitfy  of  pi'octors  with  respect  to 
re-AdmiraUy  Rules  and  Uegula^t'wns.  r.  40. 
toZ  practice  in  tlie  Hiyh  Cowt  of  Admiralty 
proxies  is  for  proctors  to  proceed  witlioid  tlie 
Ition  of  any  proxy  until  caUed  upoyi  to  pi'o- 
itf  andwiien  tliey  are  called  tipon  Uiey  satisfy 
iw  by  staling  the  names  of  the  parties  for 
h  they  appear. 
7 ice-admiralty  courts  proctors  are  not  hound 

"more  tlian  this  under  rule  40  of  tJie  Vice- 
Iraliy  Rules  and  Regulations,  unless  upon  a 

ordL&r  of  the  court. 

oduction  of  a  proxy,  purporting  to  he  duly 
d  and  seaied,  but  witlvout  m'oof  of  the  liartd- 
ng  of  t1u)se  wlio  appear  to  luwe  subscribed  tlie 
lament,  is  a  prima  facie  compliance  with  an 
•  to  produce  a  proxy,  a/nd  throws  tlis  onv>s  of 
oving  Us  autliewtlcily  on  the  opponents, 
ction  to  a  suit  on  the  ground  of  tJie  non-pro- 
on  of  a  proxy  is  a  prelimina/ry  objection,  to 
ised  on  mofton,  ayid  not  on  protest,  and  tlve 
et  a  court  can  do  wJiere  such  proxies  as  above 
roduced  w  to  stay  proceeditigB  until  further 
motion  can  be  obtained. 
Eis  an  appeal  from  a  decree  of  the  Judge  of 
3. Admiralty  Court  of  Malta,  dehvored  on 
1   Oct.  1870,  upon  the  protest  of  Boche 

Fabre,  master  of  the  steamship  Euxi^ie, 
d  appeared  under  protest  to  a  suit  mstituted 
ilf  or  the  appellants  against  the  steamship 
,  in  the  vice  Admiralty  Court  of  Malta. 
[>enants  were  John  B^rvey  and  William  Ben- 
Sarvey,  of  Littlehampton,  in  the  County  of 
,  the  owners  of  the  late  English  brig 
'ng ;  Emin  Schemeil  and  Bichara  Schemeil, 
dits  at  Liverpool,  trading  under  the  name 
2meil,  Brothers,  and  Co.,  the  owners  of  the 
if  cotton-seed  laden  on  board  the  said  brig 

time  of  the  loss,  and  George  Hedgccock, 
Bter  and  others  the  crew  of  the  said  bng.  The 
leats  were  owners  of  the  French  steamship 
t,  belongings  to  Marseilles,  and  carrying  on 
18  at  that  city  as  the  firm  of  Fraissinet,  P^re 
.  The  Boit  arose  out  of  a  collision  between 
wdne  and  the  Clymping,  which  occurred  in 
dttermiiean  about  i20  miles  west  of  Alex- 

on  2iid  July  1870,  and  occasioned  the  total 


loss  of  the  Clymping  and  her  cargo,  and  of  the 
private  effects  of  her  master  and  crew.  On  the 
16th  July  1870,  William  John  Stevens,  a  proctor 
practising  in  the  Vice-Admiralty  Court  at  Malta, 
filed  a  precipe  to  arrest  the  Euxine,  and  to  cite  all 
persons  interested  "  to  answer  to  John  Harvey  and 
another,  of  Littlehampton,  in  the  county  of  Sussex, 
the  owners  of  the  English  brig  Clymping,  Geor^ 
Hedgecock,  master,  Emin  and  Bichara  Schemeil, 
of  Liverpool,  in  the  county  of  Lancaster,  the 
owners  or  the  cargo  of  cotton  seed,  Ac,  .  .  .  and 
George  Hedgecock  aforesaid,  the  master  and 
others,  the  crew  of  the  said  brig,  as  owners  of 
private  efiects  also  on  board  at  the  time,  and  J. 
W.  Harper,  on  behalf  of  the  salvage  committee  at 
Lloyd's,  of  which  he  is  secretary,  other  parties 
interested,  the  plaintifi*  represented  at  Malta  by 
William  Leonard,  a  partner  in  the  firm  of  Bobin 
son,  Duckworth,  and  Co.,  bankers,  merchants  and 
agents  for  Lloyd's,  of  the  city  of  La  Valetta  afore- 
said, in  a  cause  of  damage  civil  and  maritime." 
The  affidavit  to  lead  warrant,  sworn  and  filed  the 
same  day,  set  out  the  following  telegram : 

To  Bobinson,  Duckworth  and  Co.,  Malta. 
Seize  for  committee,  throiu'h  Admiraltv  Court,  French 
steamer  Euxine,  owners  Faissinet,  Pere  et  File,  of 
Marseilles,  Captain  Fabre,  which  will  call  at  Malta 
about  15th  inst,  for  running  down  English  brig  Clymping, 
George  Hedgecock  master,  on  June  2nd  last,  near 
Alexandria,  at  the  suit  of  John  Harvey  and  another,  of 
Littlehampton,  Sussex,  owners  of  the  brig,  and  Emin 
and  Biohiura  Schemeil,  of  Liverpool,  Lancaster,  owners  of 
cargo  of  cotton  seed  and  Hedgecock,  master,  and  others, 
crew  of  brig,  for  private  effects,  damages,  10,0001. 
When  seized,  give  every  facility  for  release  on  proper 
security ;  act  promptly. 

Harper,  secretary.  Salvage  Committee, 
Lloyd's,  July  12, 1870. 

The  vessel  was  thereupon  arrested.  On  the  19th 
July,  an  appearance  under  protest  to  the  said  suit 
was  entered  on  behalf  of  Boche  Marius  Fabre, 
the  master  of  the  Euxine,  by  Greorge  Domenico 
Page,  a  proctor  of  the  court,  and  the  sum  of 
10,000Z.,  the  amount  for  which  the  warrant  of 
arrest  was  issued,  was  paid  into  court  and  the  re- 
lease of  the  vesssl  thereby  procured,  and  this  sum 
was  afterwards  withdrawn  on  bail  being  given. 

On  the  1st  Au^.  1870,  the  proctor  for  the 
Euxine  filed  his  petition  on  protest,  which  alleged 
throe  grounds  of  objeation  to  the  jurisdiction. 

1.  That  this  Court  of  Vice- Admiralty  has  no  jurisdic- 
tion in  the  tiial  of  this  cause  brought  by  the  said  William 
Le  )nard  (the  plaintifTs  agent),  because  Her  Majesty's 
Court  of  Commerce  in  Maltift  possesses  powera  and 
authorities  for  the  exercise  of  admiralty  jnrisdiotion, 
and  therefore  this  court  of  vice-admiralty  cannot  have 
concurrent  jurisdiction  with  the  said  Court  of  Commerce. 

2.  That  should  it  be  held  that  this  court  of  vice- 
admiralty  has  concurrent  jurisdiction  with  Her  ICajesty's 
Court  of  Commerce  of  Malta,  the  title  and  authority  of 
the  said  William  Leonard  in  this  cause  is  insufficient  and 
illegal,  it  being  merely  in  virtue  of  a  tele^praphic  dea^toh 
produced  in  the  registry  of  this  court,  without  containing 
the  names  and  descriptions  of  all  the  parties  claiming 
damage,  and  without  documentary  proof  of  the  authen- 
tioity  of  such  telegrram. 

The  third  ground  of  objection  to  the  iurisdiction 
was,  that  the  grounds  of  the  suit,  the  damage 
alleged  to  have  hoen  done  to  the  Clympiw/  by  tne 
Euxine,  had  ^rcady  been  made  the  subject  of  a 
suit  before  the  French  Imperial  Consular  Court  at 
Alexandria,  which  had  dismissed  the  claim  on 
behalf  of  the  Clymping,  in  consequence  of  the 
non-presentation  of  a  protest  in  that  court  within 
twenty-four  hours  after  arrival  in  Alexandria,  as 
required  by  the  rules  of  the  0Qurt>  «k)  ^JbabJu  ^2^1^ 
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cauBo  was,  iu  fact,  res  judicata,  and  could  not  bo 
tried  again  iu  tho  vice-admiralty  court. 

To  this  petition  on  pi'otest  an  an»wcr  was  filed 
by  Stevens,  as  proctor  holding  a  special  pn)xy  for 
the  owners,  &c.  of  the  Clifniprntj  and  her  cargo  on 
the  12th  Aug.  1870,  affirming  the  jurisdiction  of 
the  court  under  the  Vice-Admiralty  Court  Act 
1863,  and  alleging : 

8.  That  the  title  and  aathority  of  the  said  William 
Leonard  for  entering  this  oaase  is  safficient  and  legal,  it 
being  not  merely  in  virtue  of  the  telegranhio  despatch 
produced,  but  in  virtue  of  written  and  duly  signed  con- 
firmations  thereof,  and  subsequent  formal  proxies  or 
powers  of  attomev  to  Stevens  the  proctor,  containing 
the  names  and  descriptions  of  the  parties  claiming 
damage. 

The  answer  further  pleade<l  rfs  jiulmifa  was  no 
defence,  as  the  only  point  contested  in  the  French 
consular  court  was  of  a  purely  technical  nature, 
and  concerning  the  rules  of  that  court. 

On  Aug.  17tn  a  reply  under  protest  was  filed  by 
the  proctor  for  the  Eiuhw  containing  {i liter  alia) 
the  following  panigniphs : 

3.  That  without  motion  or  leave  of  the  worshipful  the 
ludge  of  this  court,  the  said  William  John  Stevens, 
[or  the  said  William  Leonard,  as  aforesaid,  has  now 
taken  part  in  these  proceedings  by  replying  to  the 
said  act  on  protest  aw  asserted,  npecial  proxy  of  John 

Harvey.  Ao the  plaintiffs,  repreHentod  by  William 

Leonard,  a  partner  in  the  firm  of  Robinson,  Duckworth 
and  Co.,  bankers,  merchants,  and  agents  for  Lloyd's 
at  Bfalta,  all  parties  abroad,  asserted  plaintiffs,  who  were 
previously  represented  by  tho  said  William  Leonard 
without  authority,  which  appearance  of  the  said  William 
John  Stevens  in  the  reply  to  the  act  on  protest  for  persons 
not  residing  in  this  island  of  Malta,  without  having 
entered  an  action  on  their  behalf,  without  leave  of  this 
ot>urt,  and  without  any  justification  of  his  assumed  title 
and  authority,  is  irregular  and  illegal. 

4.  That  tho  present  appearance  of  the  said  William 
John  Stevens  as  special  Pfoxy  proves  that  the  said 
William  Leonard  had  not  legml  power  to  institute  the 
action  taken  in  this  cause  of  damage,  civil  and  maritime  ; 
and  whereas  very  serious  loss  has  been  occasioned  to 
the  mastor  and  owners  of  the  steamship  Kvxine  by  her 
arrest  and  consequent  detention  in  this  port  of  Malta,  it 
is  of  the  greatest  importance  to  the  snid  Boche  Marius 
Fabre,  master  of  the  said  vessel  Euxine,  that  the  title  and 
authority  of  the  said  William  Leonard,  comprising  the 
titles,  names,  and  descriptions  of  his  constituents  abroad 
at  the  time  of  issuing  the  warrant  of  arrest  from  this  court, 
should  be  legally  furnished  and  fully  authenticated  in 
the  n^iistry  of  Uiis  court,  in  order  that  the  owners  and 
master  of  the  said  ship  Euxine  should  know  the  proper 
parties  against  whom  they  may  act  for  all  losses  and 
damages  arising  from  the  arrest  and  detention  of  the 
said  ship  Euxine. 

On  the  23rd  Aug.  a  rejoinder  was  filed  on  behalf 
of  the  owners,  &c.,  of  the  Chjtnpiiuj,  taking  issue 
on  the  points  set  out  in  tho  reply,  and  saying  that 
Stevens,  the  proctor, "  will  in  due  time  produce  his 
authority."    The  pleadings  were  then  conchided. 

In  an  affidavit  sworn  on  Aug.  29th,  1870, 
William  Leonard  and  Stevens,  the  proctor,  ex- 
hibited two  proxies,  am  having  been  received  by 
the  former  in  a  letter  from  Harper,  the  secretary 
of  the  salvage  committee  at  Lloyd's.  The  proxies 
were  identiGoJ,  save  as  to  tho  signatures,  and  the 
material  parts  are  as  follow: 

Whereas  there  is  now  depending  in  the  Vice-Admiralty 
Court  at  Bfalta  a  certain  cause  of  damage  on  behalf  of 
John  Harvey,  Sto, ;  .  .  .  .  and  whereas  we,  the  under- 
signed John  Ilarvey,  &c.,  are  desirous  of  nominating 
and  appointing  a  proctor.  Ao 

Now  know  all  men  by  these  presents  that  we,  the 
said  John  Uarvey,  &c.,  do  hereby  nominate,  and  in  and 
by  these  presents-  constitute  and  appoint  William  John 
Stevens,  of  La  Valetta,  in  the  Ldand  of  Malta,  piootor. 
Ao.,  or  in  hiB  absence,  any  other  proctor  of  toe  said 


Vice-Admiralty  Court  of  Bfalta,  to  be  oar  true  aDdbvU 
proctor  for  us,  and  in  our  names  to  appear  brfon  tti 
said  court  and  exhibit  this,  oar  epeeiar  proxy,  aid  k 
virtue  thereof  to  prosecute  the  said  eanae  so  inslitsld, 
Ac.,  ....  until  the  final  oonolaaion  thereof,  Ac. .... 
Giving  and  granting  unti  the  said  W.  J.  Stevm  fd 
power  and  authority  to  appoint  one  or  more  snbstiMi, 

Ac And  whatsoever  our  aaid  proctor  shall  bvfab 

do  or  cause  to  be  done  in  and  about  the  premisH  «■  m 
hereby  respectively  promise  to  ratify,  ooiulrm,  sad  iOdv 
for  valid. 

In  witness  whereof  we  have  hereunto  reapeetiTely  flt 
our  hands  and  seals  this  22nd  of  Jnlj,  1870. 

/a;^<wi\         f  John  Haktkt  (l.8.) 
(agnea;        |  WiumLM  B,  Habtst  Jia-i 
Signed,  sealed  and  delivered  by  the  witliin-Daasd  Jdti 
Harvey  and  William  Benjamin  Harvey  in  the  pmaswrf 
(Signed)  Bobbbt  Fbsvch, 

Solicitor,  littlebampkoa 

The  proxy  for  the  owners  of  the  cai^  pm^rarted 
to  be  signed  by  them,  and  to  be  witnessed  in  asimOv 
manner  by  an  underwriter  and  an  accoantont  d 
Liverpool,  and  was  also  dated  the  22nd  of  July- 
The  affidavit  above  mentioned  also  oontsined  an 
allegation  by  Stevens,  that  he  was  retained  on  the 
i;Uli  of  July  by  William  Leonard  to  act  for  him  a 
the  cause. 

On  the  26th  of  Sept.  a  further  affidavit  ww  filei 
exhibiting  a  similar  proxy  from  the  master  ad 
crew  of  the  Clijmphig,  dated  th  •  14th  Sept  18<U 

It  was  further  proved  that  William  Leonaid  bd 
received,  bt^Hides  the  telegram  annexed  to  tlw  dt 
davit  exliibited  to  lead  the  wai  rant  of  arrest,  cotn 
other  telegrams  delivered  by  the  messengen  of  the 
Moditcrrtinean  Telegraphic  Extension  CompHif, 
one  of  which,  dated  London,  16th  July  1870,  oofr 
taincd  a  recfuest  from   the  said  John  Hamjto 
"  take  proceedings  against  the  Eitxtneaa  'uutrudd 
by  the  salvage  committee  at  Lloyd's ;"  and  tb 
other,  dated  Liverpool,  15th  July,  from  SdMsd 
BrotherH  and  Co.,  authorised  "  prooeedinpigini| 
Efi^hi*\  as  London  Salvage  Committee  uuMk* 
and  the    transcripts    of    these    telegrams  wt 
verified  by  affida\nt  and  brought  into  comi  (^ 
9th  Sept.  1870  Stephens  brought  into  cotnttkB 
following  letter: 

AsBooiation  for  the  Proteotion  of  Commeroiid  bMi 
as  roHpects  Wreoked  and  Damaged  Prop«(if>  ^ 
oorporated  hy  Royal  Charter. 

Boyal  Exohaoge,  Laados,  iSik 
July,  1870. 
Messrs.  Robinson,  Daokworth,  and  Oo. 

Clymping  and  Supine. 

Dear  Sirs,— I  enclose  oomes  of  the 
have  passed  between  us.    The  powers  of  liton 
oome  forward  by  next  steamer ;  they  ooold  noi^j 
IHured  for  this  maiL    1  feel  rare  yoa  wUl  do     < 
neoessary  in  the  mean  time.    I  hope  to  o 
more  at  length  in  a  few  days.     I  am,  dear 
faithfully, 

(Signed)    J.  A.  W.  HAariB, 

In  an  affidavit  sworn  on  the  same  day,  ^ 
Leonard  verified  this  letter,  and  swore  to* 
received  it  in  course  of  post,  and  further 
Harper  was  secretaiy  of  the  associatioDt 
already  been  proved  lu  this  case  by  the  prc^'x^j 
on  Sept.  5th,  on  the  hearing  thereof,  of  uii9.c^ol 
London  Directory,  published  under  the  sb 
of  her  Majjesty^s  Postmaster-GieneiBL"   T* 
telegram  mclosod  and  filed  at  the  same  i^       ^  iL 
the  telegram  already  set  oat  as  B^pesiinc^^B^^fi 
affidavit  to  lead  warrant.    On  S^pt  9th 


the  proctor,  filed  a  oopv  of  the      _  _ 

Cli/mpinp,  also  verified  oy  ftflSdayhft  by  ^  ^skjfj 
^  appeared  that  John  Hjeut^  and  Wilfiam 
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from  those  parties  who  may  be  pledged  to  him 
according  to  law." 

From  this  judgment  the  owners  of  the  Chjm/piuq 
and  of  her  cargo  and  her  master  and  crew  appealed, 
on  the  grounds,  that  the  suit  was  properly  insti- 
tuted on  Ixshalf  of  the  appellants ;  tnat  the  appel- 
lants adopted  and  ratified  the  institution  of  the 
suit  on  tneir  behalf :  that  the  exhibition  by  the 
proctor  of  the  appellants  of  the  proxies  of  his 
parties  was  sufficient  proof  that  he  had  authority 
to  institute  and  prosecute  the  said  suit ;  that  there 
was  sufficient  evidence  produced  on  the  part  of  the 
appellants  to  show  that  they  were  interested  par- 
ties, and  that  they  had  authorised  and  adopted  the 
institution  of  the  suit ;  that  William  Leonard  was 
no  party  to  the  suit,  and  all  questions  as  to  his 
title  and  authority  were  immaterial  and  irrelevant 
nnder  the  circumstances. 

Butt,  Q.C  {E.  G.  Olhson  with  him)  for  the  appel- 
lants.— ^The  telegram  of  12th  July,1870,  was  sufficient 
authority  to  institute  the  suit.  The  proxies  were 
put  in  after.  It  cannot  be  contended  that  a  proxy 
may  not  be  given  after  a  suit  has  been  instituted. 
The  parties  may  ratify  the  acts  of  their  agents. 
The  decision  goes  on  the  ground  that  there  is  no 
proof  of  the  handwriting  m  the  proxies  or  in  the 
letters.  If  Leonard  and  Stevens  were  not  duly 
empowered  how  did  they  come  by  the  original  bill 
of  lading?  The  practice  of  the  vice-admiralty  courts 
is  regulated  by  the  Orders  in  Council  of  June  27th, 
1832,  made  in  pursuance  of  the  powers  conferred 
by  2  Will.  4,  c.  51,  s.  1.  By  sect.  40  of  these 
roles  and  regulations,  no  doubt,  proxies  may  bo 
required,  (a)  under  certain  circumstances.  We 
have  complied  with  this  requirement  by  pro- 
ducing proxies  in  the  form  set  out  in  the 
appendix  to  the  rules.  Our  proxies  are  witnessed 
in  the  same  way  a3  required  by  that  form,  and  are 
proper  proxies  under  the  rule.  This  is  a  claim 
against  a  foreign  ship,  and  she  may  never  come 
into  our  hands  again.  Is  it  to  be  said  that  because 
the  proxies  may  possibly  be  for^ries  they  are  not 
to  be  of  any  effect?  They  raise  a  priind  fact's 
presumption  that  Stevens  was  duly  authorised, 
and  it  ties  upon  the  respondents  to  rebut  that 
presumption. 

S,  C.  Clarkson  for  the  respondents. — The  real 
question  is,  how  did  the  matter  present  itself  to 
the  respondents  in  the  court  below  and  to  the 
jud^  01  that  court?  The  rule  as  to  proxies  is 
positive.  Whatever  may  be  the  practice  of  the 
High  Court  of  Admiralty,  in  the  Vice-Admiralty 
Court  it  was  competent  to  the  respondents  to  re- 
quire the  production  of  proxies.  Do  proxies 
require  evidence  to  prove  tnem,  or  do  they  prove 
themselves  P  There  was  no  proof  that  they  were 
of  more  value  than  blank  papers.  The  appellants 
had  every  opportunity  of  giving  evidence  of  their 
authenticity,  and  chose  to  go  to  trial  without  doing 

(a)  See  **  Rules  and  Regulations  made  in  porsnanoe  of 
an  Act  of  Parliament  passed  in  the  seoond  year  of 
the  reign  of  His  Majesty  ICing  William  the  Fourth, 
toaohing  the  praotioe  to  be  observed  in  snits  and  pro- 
oeedingB  in  the  several  Courts  of  Vice-Admiralty  abroad, 
and  established  by  the  King's  Order  in  Conncu,*'  p.  26. 
Rule  40  is  as  follows:  "Although  proxies  are  not 
usuallv  exhibited  in  maritime  suits,  yet  they  may  some- 
times be  required,  in  order  to  prevent  prootors  m>m  pro- 
ceeding in  causes  on  instructions  from  pfurties  not  being 
themselves  entitled  to  intervene,  or  not  having  a  legu 
penofia  $tand%  to  prosecute  a  cause."  For  Uie  form  of 
the  proxy  required,  see  the  appendix  to  Uiese  rules.  No. 
^99. 


BO.    In  paragraph  four  of  oar  reply  we  reqon^ 
the  production  of  the  authority.     The  posoa 
taking  active  proceedings  in  the  matter  woe  aot 
persons  entitled  to  sue,  they  being  onlj  Lloffi 
Salvage   Committee.     [Sir    B.    PHiLLnfQU.-if 
agents  in  the  first  instance,  and  thena  proctortai 
up  the  suit,  and  I  should  have  thought  this  ntiri 
the  proceedings.     Sir  J.  Colvilb.— Yod  oaskd 
that  on  the  pleadings  the  appellants  miut  pim 
the  signatures?]    In  Clarke  s  Praxis,  p. IM it 
said :  **  The  warnint  of  attorney  or  proxj  io  end 
and  maritime  causes  is  made  in  the  nuoefini 
with  the  proxy  or  procuratory  ad  lUe$,  in  eodMi' 

tical  causes,  &c Proxies  of  this  kipd,  it 

order  to  be  authentic,  should  be  sealed  with  ■ 
authentic  seal,  in  the  same  manner  tbt  ntk 

Papers  are  in  the  ecclesiastical  courts."  SeeibQ 
^ritchard's  Digest,  p.  519.    The  ancient  pwtin 
of  the  court  was  for  proctors  to  exhibit  and  ft 

Eroxies.    Now  the  court  may  order  a  proxy  to  ^ 
rought  in ;   and  it  is  not  sufficient  to  bniW^ 
proxy  without  due  verification.     [Sir  R  foot 
MORE. — I  have  always  understood  that  procttn 
were  responsible  officers,  and  that  they  were  liwi 
for  dismiHsal  for  doing  anything  wrong.]   »• 
doubt,  but  this  is  a  question  whether  tfe  do» 
ments  produced  by   the  proctor  were  8affi«^ 
[Sir    R.    PuiLUMORK.— Ought    this  qnertioB  ■ 
have  been  raised  in  this  way  P    The  Judge  «• 
cidcd  that  he  had  jurisdiction  in  the  <*^J* 
then  decided  that  these   parties  could  no^  W,  \ 
ceed.]     I  should  have  thought  that  the  po«^  ^ 
the  proctors  were  not  matter  of  plc*^^'^^ 
both    parties    have     chosen    this  way  jj^>» 
be  considered.    [Sir  R.  Phillimore.— It  ^^Sb** 
a  special  issue ;  a  preliminary  point  •''^^^f 
Sir  Montague  Smith. — ^The  suit  ongh't**^^ 
gone  on.    There  should  have  been  an  »^^KrV^ 
to    stay    proceedings    to    await    due  ^  "^ 

authority.    Rule  40  of  the  Vice-Admii 
lations  is  to  prevent  proceedings  under 
authoritv  where  there  is  none,  but  it 
crease  of  expense,  and  therefore  ought  ^ 
enforced  unless  absolutely  neoessarr.]  ^ 

has  been  enforced  in  the  Dun^friesmn  ^ 

Vice- Admiralty  Cases  in  Lower  Canacla,^^^^ 
[Sir  R.  PuiLLiMORE. — Rule  40  is  to  prcv^ 
tors  proceeding  without  authority.  Is  tl^  ^ 
ground  in  this  case  for  supposing  that  ^^^^-^ 
no  right  on  the  part  of  Leonard  and  StevcB^^^J 
ceedr]  It  appears  by  the  prcBclpe  ^^^^ 
and  Leonard  were  improperly  joined.  iS^h-* 
this  raised  the  suspicioAs  A  fespondmit^ 
judgment,  however,  goes  on  the  ffround  tl^ 
signatures  and  seals  were  not  duly  antiien^^^ 
(3  Bums'  Ecclesiastical  Law  by  HdUimO^ 
edit.,  p.  377).  A  document  is  not  a  ^f'^^^^ 
til  the  handwriting  is  duly  proved  W^^^S 
court.  A  proxy  is  a  warrant  of  attorne^^ 
no  such  document  would  obtain  pvj™^^ 
of  the  Court  of  Chancery  without  antlrf^ 
tion.  There  was  ample  time  to  prove  th^^ 
tures. 

IF".  G.  F.  Phillimore,  on  the  same  side.— — ' 
are  three  questions.  Had  we  a  right  to  (F 
proxies  P  Did  we  call  for  them  r  Did  j^^ 
proxies  P  Sect.  40  of  the  Vioe-AdmiF^by^^;^ 
tions  is  made  under  statutory  aathoii^  woiSl^ 
the  judge  himself,  and  he  oould  not  disre^^ 
The  rule  was  fhuned  for  snoli  a  cue  ^^^ 
Two  persons  were  joined  in  t^  ■oift  trlio  inU 
.  rigjlvt  to  intervene.     In  a  ooort  o£  oonBOi  m 
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ider  of  plaintiffs  was  formerly 

ground   for   striking   out   the 

sufficient  to   cause   suspicion 

to  call  for  proxies.     The   Wil- 

.335;  2  Notes  of  Cases,  213), 

ctor  is  not  only  bound  to  give 

uldcs  for  whom  he  appears,  out 

{  authority.    The  Ihimffienshire 

to  recover  penalties  under  the 

&  6  Will  4,  c.  58),  and  shows 

ction  of  a  proxy  is  ground  for 

suit.    We  callea  for  proxies  by 

•rotest.      When    so   appearing 

)  set  forth  their  reasons  at  once, 

our  reply,  par.  3.     We  there 

or  held  a  proxy.     [Sir  Joseph 

)ntend  that  no  suit  can  be  in- 

proxy  P]     No.    A  suit  may  go 

•ut  a  proxy,  but  if  a  proxy  is 

ige  it  must  be  produced.    This 

'  the  High  Court  of  Admiralty, 

b  is  binding  in  vice-admiralty 

jxies    were    merely    pieces    of 

(sting  witnesses  haa  been  called 

ares.     The  form  of  the  proxy  is 

it  should  be  proved  as  such. 

i  been  attested  before  a  notary 

s  18  Vict.  c.  78,  8.  8,  it  would 

.,  as  the  seal  of  a  notary  would 

in  an  English  Court. 

ply. — The  respondents  assume 

3d  to  produce  proxies,  whereas 

I  so  ordered.     In  the  ihcmfries- 

as  a  positive  order  to  produce, 

)  that  order ;  the  suit  was  dis- 

ipliance  with  the  order  of  the 

I  demand  of  one  p&rty.     It  is 

names  of  the  parties  ror  whom 

We  have  done  more  and  pro- 

ey  made  no  application  to  dis- 

LiMORE  delivered  the  judgment 
9  is  an  appeal  from  the  Vice- 
kt  Malta,  raising  cjuestions  of 
liralty  courts.  Their  lordships 
1  as  to  the  advice  which  it  will 
ider  to  Her  Majesty  upon  this 
8  that  a  suit  was  instituted  in 

Court  at  Malta  by  an  English 
^,  against  a  French  ship,  the 
ision  at  sea  somewhere  near 
uit  was  instituted  in  that  court 
appeared  in  the  usual  form,  and 
:"  tne  suit  and  his  title  to  appear 
T.  It  has  been  contended  that 
upon  to  produce  a  proxy,  and 
JO  duly  called  upon  he  did  not 
ier,  but  prodnced  an  imperfect 
^nnot  be  taken  in  law  as  being 
)re  that  the  judge  of  the  coiirt 

in  taking  tne  course  that  he 
I  dismissing  the  suit  altogether, 
be  practice  of  the  court  as  to 
clearly  laid  down  by  that  ex- 
r.  Lushington,  m  the  case  of 
p.).  He  says :  **  Now,  looking 
ice  of  the  court,  it  is  perfectly 
with  regard  to  appearances  in 
ralty  were  originally  the  same 
in  the  ecclesiastical  courts.  In 
•actioe  of  this  oonrt  theses  niles^ 
I  i^lax^  fdt'  tho  convenienoe  of 


the  practitioners,  and  for  a  period  of  probably  not 
less  than  200  years  proctors,  have  been  permitted 
to  appear  on  behalf  of  parties  suing  without  being 
callea  upon  to  exhibit  any  proxy,  as  is  the  indis- 
pensable custom  in  the  ecclesiastical  courts.  The 
first  question,  then,  which  I  must  consider  in  thq 
present  instance  is  this  :  What  is  the  duty  and 
what  the  responsibility  attaching  upon  a  proctor 
who  so  appears  without  exhibiting  a  proxy  f  Upon 
general  principle,  I  apprehend  that  the  court  is 
entitled  to  expect  fVom  such  proctor  when  he  does 
appear  that  he  be  duly  authorised  by  some  person 
having  an  interest  in  the  cause  in  issue,  or  that  he 
shoula  have  a  justifiable  and  strong  ground  for 
believing  that  the  individual  fot  whom  he  appears 
haa  such  an  interest.  I  apprehend  further,  that  at 
any  period  of  the  cause,  and  at  any  time  before 
the  case  is  dismissed  out  of  court,  the  court  has  a 
right  to  call  upon  that  proctor  to  state,  not  gene- 
rally but  specifically  by  name,  the  whole  of  the 
parties  for  whom  he  is  authorised  to  appear.  Th6 
authority  of  the  court  to  make  this  demand  upoii 
the  proctor  is,  I  conceive,  inherent  in  the  juris- 
diction of  this  court,  in  common  with  all  other 
courts,  and  is  absolutely  essential  to  the  due  ad- 
ministration of  justice  for  the  purpose  of  prevent- 
ing unauthorised  litigation.  If  it  were  otherwise 
what  would  be  the  consequence  in  regard  to  the 
proceedings  in  this  court?  The  con8ec][uences 
would  be  that  proctors  might  appear  for  individuals 
who  either  were  not  in  existence,  or  for  persons 
who  gave  no  authority,  or  who,  assuming  the 
names  of  others,  might  take  the  chance  of  a 
decree  being  made  in  their  favour,  without  at  any 
time  being  obnoxious  to  the  consequences  of  an 
unsuccessful  litigation."  Now  it  is  quite  clear 
from  the  passage  of  the  judgment  which  I 
have  read,  first,  that  the  usual  practice  is 
for  proctors  in  the  Court  of  Aamiralty  to 
proceed  without  the  exhibition  of  any  proxy,  and, 
secondly,  that  when  they  are  called  upon  for  their 
proxy  tney  satisfy  the  law  by  stating  the  names  of 
the  parties  for  whom  they  are  authorised  to  appear. 
Read  by  the  light  of  this  judgment,  there  appears 
to  be  no  difficulty  in  construing  the  rules  and 
regulations  of  the  Vice-Admirallnr  Court,  which 
were  made  at  a  subsequent  period,  one  of  which 
rules  is  (Rule  40^  :  "  Although  proxies  are  not 
usually  exhibited  m  maritime  suits,  yet  they  may 
sometimes  be  reauired,  in  order  to  prevent  proc- 
tors from  proceeaing  in  canses  on  instructions  from 
parties  not  being  themselves  entitled  to  intervene, 
or  not  having  a  legal  personoe  stcmdi  to  prosecute  a 
cause.**  In  this  case  there  is  no  question  what- 
ever that  the  appellants  before  the  court,  being 
the  owners  of  the  cargo  on  board  the  brig,  and  the 
master  and  crew  who  appear,  as  is  usual,  as  to 
their  personal  effects,  are  the  parties  who  are  really 
interested  and  entitled  to  prosecute  the  cause  in 
this  case.  The  objection  which  has  been  taken, 
has  been  truly  said  to  be  one  of  the  most  technical 
description.  The  proxy  is  said  not  to  have  been 
duly  signed  and  sealed,  and  it  is  said  that  there  is 
no  evidence  of  the  handwriting  of  the  witnesses 
who  appear  to  have  subscribed  the  instrument. 
The  answer  to  that  is  that  if  there  had  been  a 
strict  order  of  the  court  (and  none  was  made  on 
this  occasion)  that  they  should  produce  their  proxy, 
there  would  have  been  a  mimd  facie  compliance 
with  that  order  by  the  production  of  those  instru- 
ments, and  those  who  songht  to  impugn  their 
authenticity  ahoiild  ba\^  tStoa  to^^<»  ^Xffs^*^  \sx 
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the  matter.  It  is  also  to  be  observed  that  gi-eat 
confusion  appears  in  the  pleadings  of  tlie  court 
below,  and  in  the  protest,  l>ecuu8e  this  is  an  objec- 
tion which  should  have  Ixjcn  taken  separately  and 
at  once,  and  should  not  have  been  mixed  up 
with  other  matters,  as  it  appears  to  have  been  in 
this  protest.  Even  if  the  argument  of  the  counsel 
for  the  respondents  could  be  sustained  to  its 
utmost  extent,  the  duty  of  the  judge  would  have 
been  no  more  than  tliis,  to  have  stayetl  proceed- 
ings until  the  doubt  which  they  alleged  with  re- 
spect to  tlie  authenticity  of  the  document  could 
have  been  properly  solved.  Upon  all  gnninds 
therefore, — upon  the  gn^und  first  of  all  that  there 
were  no  circumstances  of  suspicion  in  the  case 
which  warranted  the  de}>arture  from  the  usual 
admitted  practice  and  called  for  the  pixxhiction  of 
a  special  proxy, — upon  the  ground  that  if  there 
were  such  circumstances  they  were  prima  fade 
fully  complied  with  by  the  instruments  whicli  arc 
before  the  court  on  this  occnsion,  that  the  objec- 
tion ought  to  havci  Ix^en  taken  at  the  earliest 
period,  and  not  mixed  up  with  the  otlier  procee<l- 
mgs,  and  that  the  utmost  the  court  could  have 
done  in  any  case  would  have  Ijeen  to  stay  proceed- 
ings until  further  information  could  have  been 
obtained, — their  Lordships  have  no  hesitation 
whatever  in  saying  that  it  will  Ih)  their  duty 
humbly  to  advise  Her  Majesty  to  reverse  the 
sentence  of  the  court  below.  Tlieir  Lordships 
think  that  looking  to  the  confusion  which  pre- 
vailed in  these  pleadings,  the  fault  of  which  (loes 
not  lie  entii*ely  upon  one  party  but  must  be  shared 
by  both,  no  order  should  be  made  as  t.o  the  costs 
or  the  appeal.  The  costs  i!i  the  court  below  will 
be  costs  in  the  cause. 

Apju'dJ  olhnrrA. 

Butt,  Q.  C.  asked  the  court  to  retain  the  suit  in 
accordance  with  the  prayer  of  the  appellants. 

Sir  R.  PiiiLLiMORE. — This  court  has  always  been 
extremely  reluctant  to  retain  ciwes  and  to  depart 
from  its  functions  of  a  couit  of  appeal  ana  to 
bcicome  a  court  of  original  jurisdiction,  but  if  l)Oth 
sides  wish  it  they  will  do  so. 

Solicitor  for  the  appellants,  ThmnaH  Comu^r, 
Solicitor  for  the  respondents,  Franc'iH  Krarsey. 


HOUSE   OF   LORDS. 

Reported  by  Douolas  Kikobford,  Eiiq.,  Burristor-at-Law. 

Monday,  Ajn-i'l  3, 1871. 

(Present :  The  Lord  CHANCETJiOR  (Hatherley), 
Lord  Chelmsporj),  Lord  Westmuky,  and  Lord 
colonsay.) 

McLean  and  another  v.  Fleming. 

ChnrteV'parfy — Dead  freight — Defin'tmry  cf  cargo — 
Lien — Indorsees  of  bills  of  lading  also  cJuiiierers 
— Quantity  specified  iw  hill  oflaAing. 

**  Dead  freight  means  conipen^ati^iit  liquidaied  or 
unliquidated,  for  tlie  loss  s^iffered  hy  the  shipfjmit^^ 
by  the  failure  on  the  part  of  tlie  charterer  to 
9ujyply  a  full  cargo,  ana  the  amount  payable  in 
respect,  thereof,  where  it  is  unliquidated,  is  such 
retumiahle  amount  as  the  shipowner  would  have 
earned,  after  deducting  »uch  expenses  as  he  would 
have  incurred  if  a  full  cargo  hud  been  shipped, 

A  lien  on  tlie  cargo  actually  shipped  for  dead 
freigJU  may  he  created  by  express  stipulation  in 
the  citarier-party. 


Where  a  charter-party  is  entered  into  onhihaifif 
th:  indnrsf'os  of  the  hills  ofladiivg  given  wnderik 
charttr,  so  that  they  are  tlie  actual  chartertr$,Af^ 
arc  hound  hy  a  stipuJnfion  fu  to  lien  in  Un 
charter-party. 

Bills  if  lading  signed  hy  the  master  are  prividfwM 
evidence  that  the  qjiantiti^'S  named  therein  itm 
reci  iced  0)i  hoard  oyhim;  the  onus  of  rthv^ims 
this  presumption  and  of  shotcing  tliot  a  lest  qtash 
tity  than  that  specified  was  received  lies  ona^ti;^ 
owner,  (a) 

(a)  The  exact  words  of  the  ohftrter  party,  bo  fiw  u  tky 
are* material,  arc  as  foUovr :  "It  is  this  day  matiaQj 
agn^^eed  between  Samuel  Donaldson,  of  tihe  good  tUpv 
YCflAel  Persian,  ot  Liverpool,  of  the  measnrement  of  916 
tonH  or  thereabouts,  now  lying  at  this  port  (CoBife» 
tinople),  whereof  himself  is  master,  and  Mr.  A.  OubhL 
of  this  city,  freighter  of  the  said  vessel,  that  thi  ail 
ship,  being  tight,  Btannoh,  and  stronff,  and  in  evoy  iw 
fitted  for  the  voyage,  shall  with  aU  oonvenisnt  ipni 
after  discharging  her  present  car^o,  be  made  xesAj  to  ■■ 
and  proceed  to  Ounieo,  KerrsHoanda,  in  a  third  pliM  d 
Marmora,  and  to  fill  up  in  a  fourth  plaoe  bem.mt 
EnoR,  Khoro,  Orfano,  Port  Lagos,  Saloxuca,  SnjxM,  c 
Scala  Nuova,  at  charterer's  option,  or  so  nesr  thovnto 
as  »he  may  safely  get,  and  there  load  from  the  sfatrf 
the  said  freighter  a  full  and  complete  oaroo  of  vUlk 
bones  in  bulk,  the  captain  to  sign  bills  of  Isdiiiff  sAmA 
port,  at  the  option  of  the  freighter,  not  exessmng 


she  can  reasonably  stow  and  carry  over  and  abort  kv 
tackle,  apparel,  provision,  and  furniture:  and  btov* 
loaded,  snail  therewith  proceed  to  a  safe  port  ia  tti 
United  Kingrdom,  orders  on  signing  bills  of  lading  osfti 
laHt  port  or  lav  davs  to  commence,  and  deliver  tht  mat, 
on  being  paid  freight  as  follows — rix.,  at  the  rate  cl,  W 
35ff.  (thirtv-five  snillings)  sterlinff  English  p«  ton  m 
bonefl  of  20  owt.  Delivered  in  fnlL  .  .  .  The  eaptu  c 
owner  to  have  an  absolute  lion  on  the  oargo  for  il 
freight,  dead  freight,  and  demurrage.  The  oaigo  to  to 
brought  to  and  taken  from  alongside,  &o.  .  .  .  The  frsfto 
to  be  paid  on  unloading  and  right  deliTeiy  of  the  «■!% 
half  in  canb,  and  the  remainder  by  approved  Ul>i^ 
.  .  .  pixty  running  days,  Ac.  for  loading  and  uBlnswfi 
Ac.  .  .  .  Penalty  for  non-performanoe  of  this  agteMMil^ 
amount  of  freight.  Charterers  binding  ihiiimli* 
to  ship  at  Ounieh  and  Eerrasonndafrom  170  ti 
200  tons  of  said  bones.  It  is  nnderstood  tbst  tti 
ship  is  to  be  loaded  in  four  of  the  above  phaft'' 
On  reference  to  the  case  of  Gray  t.  Carr  {anU  p.  115),  ft 
will  be  seen  that  the  charter  parties  in  the  two  eaMtoi 
almost  identical,  more  especially  in  those  parts  giviiVB 
lien  for  dead  freight.  Brett,  J.,  commenting  on  Ifete 
V.  Fleming  in  his  judgment  in  Qray  t.  Carr,  says:  **lto 
charter  party  was  in  respect  of  the  carriage  of  a  unifiDai 
oargo,  and  the  freight  was  payable  at  a  fixed  warn  p* 
ton,  and  the  charter  party  ascertained  the  amooBft  of  fti 
cargo  that  was  to  be  loaded;"  and  he  disttngnuhed Ai 
two  cases.  In  Gray  v.  Carr  it  will  be  seen  thit  Ai 
charter  party  (as  to  the  oargo  aotoally  shipped)  vMii 
respect  of  a  nnuorm  cargo,  that  is,  of  oak  itevsi;  tM 
the  freight  was  paTabl^  at  a  fixed  snm  per  100  pM*  ' 
oak  staves ;  and  that  the  chartor  pmxtj,  by  giviiig  4i 
ship's  tonnage,  gave  the  same  means  of  asoertsiniiift  ■ 
that  case,  the  amount  of  oargo  that  was  to  be  ksdidii 
the  same  way  as  it  was  given  in  McLean  t.  FUmim§,  b 
fact,  in  McT^ean  v.  Fleming  the  actual  amonnt  of  dMp 
shipped  was  only  ascertained  by  weighing  at  the  pert  rf 
discharge,  and  in  that  sense  the  damages  were  nfifB* 
dated.  Ilie  fact  that  it  might  have  been  easier  to  aa^ 
sure  the  damages  in  the  one  case  than  the  otiisr  oaM^ 
affect  the  principle.  The  bills  of  lading  wete  diftnoli  ■ 
that  in  Gray  v.  Carr  contained  the  words.  "I^^l!! 
freight  and  all  other  conditions  or  demnnage  for  the  9M 
goods   as  per  the  aforesaid  charter    party ;"  wiuW  ii 


McLean  v.  Fleming  the  words  were  '*  pej^g  fiei|^  i* 
the  court  in  Qray  v.  Carr  laar  down  that  dead  freifkk< 


the  said  goods  as  per  charter  party.*' 


not  include  damages  for  not  ln^>g  a  fnU  osmi 
the  sum  is  specified  in  the  charter  party.  On  we  -^  , 
hand,  the  Lords  in  McLean  t.  Fleming  saj  tM  ^ 
freight  means  damages  for  not  ^^^mAJw^g  ^  ftiU  ts^ 
whether  such  damages  aie  aaoerfeaiaed  hf  ths  cton* 
party  or  not.     Therdofe  ths  '^•^■'^■^  hin  givM  10^ 
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B  an  appeal  from  a  judgment  of  the  second 
of  the  Coart  of  Session,  affirming  a  judg- 
the  Lord  Ordinary. 

ippellants,  merchants  in  Edinburgh,  or- 
cargo  of  cattle  bones  from  Messrs.  W.,  at 
tinople,  and  Messrs.  W.  obtained,  on  pay- 
50Z.,  a  transfer  to  them,  from  a  broker  at 
tinople,  of  a  charter-party  of  the  ship 
,  of  which  the  respondent  was  owner. 
W.  forwarded  the  charter  to  the  appel- 
id  char^;ed  them  with  the  502.  and  otner 
s  made  in  pursuance  of  the  charter,  which 
sllants  paia. 

e  cKarter-party  it  was  "  mutually  agreed" 

ship  should  proceed  to  certain  ports,  **  and 

Gtd,  nrom  the  agents  of  the  freighters,  a  full 

iplete  cargo  of  cattle  bones  in  bulk,"  the 

be  completed  at  four  ports,  and  thence  to 

a  the  United  Kingdom,  and  "  deliver  the 

being  paid  fVeight  at  the  rate  of  35s.  per 

le  captain  or  owner  to  have  an  absolute 

ihe  cargo  for  aU  freight,  dead  fireight,  and 

*ge,"  Ac. 

8.    W.'s   affents   at    the   different  ports 
bones,  ana  received  bills  of  lading,  pur- 
to  be  for  an  amount  equal  in  Turkish 
•■  to  701  tons,  in  the  names  of  the  appel- 
shippers,  "  to  be  delivered  unto  order  or 
assigns,  paying  flight  for  the  goods  as  per 
party,"  ana  endorsed  the  biUs  of  lading  in 
Is,  "  weight  and  quality  unknown." 
i  the  ship  had  received  a  fyill  cargo,  the 
B  agents  at  the  fourth  port  found  they 
nore  bones,  and  told  the  master  he  might 
jrreat  Britain ;  the  master  noted  a  protest 
was  despatched  with  a  short  cargo,  and 
t  arrived  at  Aberdeen  only  386  tons  were 
d,  and    no    more  were    then    on    boar^ 
the  measurement  tonnage  of  the  ship  was 
6  to  598  tons.    The  respondent  (the  ship- 
claimed  a  lien  for  "  dead  freight "  to  the 
of  3672.  10«.  as  due  on  210  tons  short 
at  the  rate  of  359.  a  ton,  the  stipulated 
freight;   and  the  consignees  (the  appel- 
aimed  damages  for  noncfeliver^  of  the  701 
ited  to  have  been  shipped  in  the  bills 
ff.    The  Lord  Ordinary  found  that  the 
bad  a  lien  for  dead  freight,  and  that  the 
its  hnd  no  right  to  claim  for  damages  for 
Tery,  as  the  amount  actually  shipped  was 
tons.  The  Court  of  Session  confirmed  this 
The  facts  are  sufficiently  noticed  in  the 
its. 

7,  Q.  C.  (Lord-Advocate),  Sir  R,  Pcd^ner, 
nd  Lanyon,  for  the  appellants. 
hfMT  V.  Faiiu,  12  Moo.  P.  C.  C.  361 ; 
yfct  on  Shipping,  llih  edit,  pp.  238,  239,  279, 
d2B0; 

Up$  T.  Rodie,  15  East,  547 ; 
Y.  PulUr,  2  T^Mint.  285;  12  Eut,  496,  note  (a) ; 
f  r.  Carr,  emit  p.  115 ;  L.  Bep.  6  Q.  B  522 ;) 
8  Prindples  of  the  Law  of  Sootland,  s.  430 ; 
fv  T.  QladtUmB,  3  Maole  &  S.  205 ; 
h  T.  BievtHnng^  4  E.  &  B.  945  ; 
mm  ▼.  Qomhen^  17  C.  B.,  N.  S.,  352 ;  10  L.  T. 
ip.  N.  8.  758. 

.  Howyman,  Q.  C,  Jes$el,  Q.  C,  and  S.  WiU, 
respondent. 

Niiiflt  with  the  majority  of  ihe  oourt  in  Chray  ▼. 
lis  only  dJstinotion  thai  can  be  drawn  between 
essss  M,  thai  hi  ttds  ease  the  ooneignees  were 
•  efcacteren,  whOst  in  Orou  ▼.  Carr  the  oon- 
alafaMd  aateHit  hill  of  la&ig,  and  wete  not 

kL»K.8 


amaU  Y.  Moatet,  9  Bing.  579  ;  2  Man.  &  S.  674 ; 

Gledstanes  v.  AlUn,  12  C.  B.  202 ; 

Kern  y.  Deslandea,  10  C.  B.,  N.  S.,  205  ;  30  L.  J.  297, 

C.  P. ;  5  L.  T.  Bep.  N.  S.  340 ; 
Bell's  Dictionary  and  Digest  of  the  Law  of  SootUnd, 

tit.  "  Dead  Freight " ; 
Haddaw  ▼.  Parry,  8  Taant.  308  ; 
Bell's  CommentMnes,  7th  edit.,  pp.  620  and  621 ; 
Oladttone  y.  Birley,  2  Mer.  401. 

The  Lord  Chancellor  (Hatherley.)— The  case  of 
Kirchner  v.  Ventis  (12 Moo.  P.O.  361) is  distinguish- 
able on  the  ground  that  there  was  no  such  express 
contract  as  there  was  here.  "  Dead  freight,'*  though, 
as   observed  by  several  authorities,   not  a  very 
accurate   term,   is    intelligible    enoucrh.     "Dead 
freight"  has  been  defined  by  Lord  Mlenborough 
in  PhiUips  v.  Rodie  (15  East,  155),  as  "unliquidated 
compensation  for  loss  of  freight."    The  question 
whether  there  has  been  an  engagement  by  the 
parties  for  a  lien  of  such  unliouidated  damages  is 
matter  of  proof.    There  is  no  aifficultjr  as  to  what 
the  engagement  was  in  this  case.    So  much  per 
ton  was  agreed  to  be  paid  for  a  full  cargo  of  a 
uniform  description,  ana  a  full  cargo  was  agreed  to 
be  supplied,  and  there  was  no  difficulty  in  ascer- 
taining either  the  quantity  of  the  cargo  agreed  for 
or  the  amount  agreed  to  be  paid  per  ton.    The 
payment  was  to  be  at  the  same  rate  in  respect  of 
the  goods  not  supplied  as  for  those  supplied.    Of 
course  there  might  be  always  some  difficulty  in 
liquidating  the  damages,  because  it  might  be  that 
the  captain  might  have  had  it  in  his  power  to  fill 
up  the  deficiency  with  other  cargo ;  but  that  was 
not  the  case  here.     It  is  enough  to  say  that  here 
there  is  a  clear  case  of  an  omisHion  to  supply  a  full 
cargo  as  contracted  for,  and  a  clear  case  therefore 
for  applying  the  definition  of  Lord  Ellenborough 
as  to  what  "  dead  freight"  is — a  definition  exactly 
agreeing  with  that  ^iven  in  Bell's  Commentaries 
(vol.  1,  p.  620,  7th  edit.)    As  to  the  contention  that 
the  appellants  claimed  under  the  bill  of  lading, 
which  did  not  incorporate  the  terms  of  the  charter- 
party,  the  appellants  were,  to  all  intents  and  pur- 
poses, in  the  position  of  charterers,  and  were  there- 
fore bound  by  the  terms  of  the  charter-party.     I 
am  of  opinion,  therefore,  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Lord  Chelmsford. — My  Lords,  the  first  ques- 
tion is,  whether  there  was  evidence  that  the  cargo 
shipped  was  onlv  to  the  extent  of  the  quantity 
found  to  be  in  the  ship  on  arrival  at  Aberdeen. 
On  this  point  your  Lordships  held  so  clear  an 
opinion  tnat  you  did  not  require  any  argument 
for  the  respondent  upon  it.  The  master  is  the 
agent  of  the  shipowner  in  every  contract  made  in 
the  usual  course  of  the  employment  of  the  ship ; 
and  though  he  has  no  authority  to  sign  bills  of 
lading  for  a  greater  quantity  of  goods  than  is 
actually  put  on  board,  yet,  as  it  is  not  to  be  pre- 
sumed that  he  has  exceeded  his  duty,  his  signature 
to  the  bills  of  lading  is  sufficient  evidence  of  the 
truth  of  their  contents  to  throw  upon  the  ship- 
owner the  onus  of  falsifying  them,  and  proving 
that  he  received  a  less  quantity  of  goods  to  oarrf 
than  is  thus  acknowledged  by  his  agent.  But  it 
being  admitted  that  it  lay  upon  the  shipowner  to 
rebut  the  prima  facie  evidence  arising  from  the 
*  bills  of  lading,  he  appears  to  me  to  have  satisfac- 
torily done  so.  If  the  evidence  of  the  master  is  to 
be  believed,  and  there  seems  no  reason  to  doubt  it, 
it  is  impossible  that  the  additional  quantity  of 
bones  could  at  any  time  have  been  on  boaid^^**^ 
▼esseL    In  the  ooqtm  oi  bi&  «^v3ATiQA«^3oift 
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said,   "  I  brought  to  Aberdern  the  w'lole  of  the 
cargo  that  was   shipped.     No  |>art  of  it  was   f>nt 
away  either  by  myself  or  anyone  else,  nor  int<?r- 
fered  with  from  the  time  it  was  put  on  board  till  it 
was  landed  at  Aberdeen."     It  is  no  slight  confir- 
mation of  the  evidence  that  there  was  not  a  full  and 
complete  cargo  when  the  ship  sailed  fi^m  Enos, 
the  hiKt  place  of  loading,  that  tnc  quantity  of  bones 
delivered    on    April    tf,   18(>r>,   having    exhausted 
all    that   were    thei-e    for    delivery,  the    captain 
on    the    following    day    went    before    the    Vice- 
consul  at  Enos,  and  in  a  fonnal  document  stated 
that  he  had  informed  the  agent  of  Whittaker  and 
Co.,  in  the  presence  of  the  Vice-Consul  (who  must 
have  known  whether  the  statement  was  correct), 
that  not  having  received  a  full  cargo  for  his  vessel, 
he  reserved  liis  right  to  protest,  and  formally  pro- 
tested against  the  freighter.     Tlie  apj)ellants  were 
not  able  to  meet  this  evidence  by  proof  that  the 
quantities  mentioned  in  the  bill  of  lading,  or  any 
more  than  the  380  tons,  were  actually  shipped,  and 
this  question  was  therefore  properly  determined 
by  the  Lord  Ordinary,  and  by  the  court  of  second 
division  in  favour  oi  the  respondent.     The  ques- 
tions then  remain:    First,  whether  the  210  tons 
short  of  a  complete  cargo  can  be  regivrded  as  dead 
freight,   to   which  the   lien    in  the  charter-party 
appTies  ?  and,  secondly,  supposing  a  lien  to  have 
existed,  whether  it  was  available  against  the  ap- 
pellants?   The  Lord  Advocate  argued  that  the 
rule  as  to  dead  freight  was  inapplicable  to  a  case 
where  the  neglect  to  supply  a  mil  cargo  under  a 
charter-party,  results  in  a  claim  to   unliquidated 
damages,  and  that  by  law  dead  freight  can  exist 
only  where  there  is  an  express  stipulation  for  a  cer- 
tain amount  to  be  payable  eo  nomine.     Upon  the 
question  of  enforcing  the  lien  against  the  appellants 
in  respect  of  dead  fV-eight,  he  contended  that  thev 
were  indorsees  for  value  of  the  bills  of  lading,  which 
bound  them  merely  to  pay  "  freight  for  the  goods 
as  per  charter-party,"  and  imposed  upon  them  no 
liability  for  dead  freight,  even  if  any  were  payable 
under  the  charter-party.    It  must  be  admitted  that 
the  term  "  dead  freight  "  is  an  inaccurate  expros- 
flion  of  the  thing  signified  by  it.     "  It  is,"  as  Lord 
Ellenborough  said  in  Phillips  v.  Rodie  (15  East, 
664),  "  not  freight,  but  an  unliquidated  compensa- 
tion for  the  loss  of  freight    recoverable   in   the 
absence  and  place  of  freight."  The  learned  counsel 
for  the  appellants,  in  support  of  thoir  argument 
that  no  dead  freight  properly  so  called  was  agreed 
to  be  paid   under  the  charter-party  in  question, 
cited  the  cases  of  Kirchner  v.  Vtmus  (12  Moo.  P.  C. 
861)  and  Peanraan  v.  QoscJien  (17  C.  B.,  N.  S.  352). 
Pearson  v.  Chachen  was  referred  to  for  some  dicta 
of  the  judges,  not  defining  what  dead  freight  was, 
but  stating  what  it  was  not.     In  the  case  of  Kirch- 
ner y.  Venus  there  was  no  attempt  to  define,  and 
BO^  necessity  for  a  definition  of  the  term  "  dead 
freight."    iTlie  Judicial  Committee  merely  decided 
that  a  sum  of  money  payable  before  the  arrival  of 
a  ship  at  her  port  of  discharge,  and  payable  by  the 
•bippers  at  the  port  of  shipment,  did  not  acquire  the 
legal  character  of  freight  because  it  was  described 
under  that  name  in  the  bill  of  lading ;  that  it  was  iu 
effect  money  to  be  paid  for  taking  the  goods,  and 
not  for  carrying  them.    With  respect  to  the  obsor- 
▼ations  of  the  learned  judges  apon  the  subject  of 
dead  freight  in  Pearson  v.  Chechen,  your  Lord- 
ships  were  told   that  there  is  a   caso  Orojj    y. 
Oarr  (stipJ)  standing  for  judgment  in  the  Court 
oi  JSxobeqner  Cbamher,  in  which  their  opinious 


may  have  to  be  considered.  I  shall  t 
abstain  from  any  remarks  upon  them, 
argued  for  the  appellants  that,  even  if 
for  damages  for  breach  of  a  covenai 
chart  IT- party  to  furnish  a  full  lading  t^ 
may  correctly  be  (jailed  "  dead  freight," 
that  no  lien  ran  exist  where  the  damage*: 
liqui(iate<l.  But  I  understand  the  case  of 
V.  liodie  not  to  have  denied  that  thoi 
damages  were  unliquidated,  there  might  h 
a  lien  upon  the  cargo  for  them  if  the  co 
the  parties  had  stipulated  for  it,  which  it 
And  in  the  case  of  Birley  v.  Olcuigton^  (3 
Sel.  205),  cited  by  counsel  for  the  appellao 
was  no  actual  decision  upon  the  questioi 
for  dead  freight;  but  it  was  hela  that 
mutually  binding  the  shipowners  and  t 
and  the  freighter  and  the  cargo  in  a  penal 
not  be  considered  as  intended  to  giye  the  si 
a  lien  for  the  performance  of  the  coyenai 
charter  party  to  load  a  full  cargo.  It  ma; 
served  tnat  even  where  there  is  an  express 
tion  to  pay  full  fVeight,  as  if  the  goods  h 
actually  l(^ed  on  board,  and  that  the  mas 
have  the  sanie  lien  upon  the  mods  acti 
board  as  if  the  ship  had  been  full v  laden,  t 
may  be  one  of  unliquidated  damages, 
master  may  have  filled  the  vacant  space  n 
goods  of  other  persons,  and  the  freighter  n 
entitled  to  have  any  allowanoe  for  the  pro 
made.  In  construing  the  charter-party  it  i 
assumed  that  the  parties  understood  the  d 
of  the  terms  they  employed,  and  that,  si 
others,  the  term  "  deaa  freight*'  meant  (aa 
to  Lord  Ellenborough's  definition)  "an  o 
dated  compensation  ror  the  loss  of  freight ' 
fVeighter  with  this  understanding  agrees  U 
qn  board  the  respondent's  ship  a  full  and  cde 
cargo  of  cattle  bones,  and  to  pay  freight  at  tk 
of  35«.  sterling  English  per  ton.  Bfo  knows 
if  he  fails  to  perform  his  covenant  to  load  t 
and  complete  cargo,  he  will  be  liable  to  the 
owner  in  damages  under  the  name  of 
freight,  and  he  agrees  to  give  the  captain  <^ 
owner  an  absolute  lien  on  the  cargo 
freight,  dead  freight  and  demurrage.  WU. : 
not  his  agreement  haye  its  intended  , 
This  case  can  hardly  be  considered  to  h^: 
unliquidated  damages,  because  the  ma^^ 
having  brought  home  any  other  good.<i  tl::#^ 
of  the  appellant*s,  the  proper  measure  of  ' 
owner's  claim  appears  to  be  the  amooirY. 
agreed  freight  which  he  would  have  earrT: 
the  deficient  quantity  of  210  tons  of  boEi:c 
whether  the  amount  of  his  damages  is  e 
garded  as  ascertained  or  not,  I  am  of  opir^t 
the  charter  party  gives  him  a  lien  for  hiaeu 
account  of  the  deficient  cargo.  Was  t 
then,  available  at^ainst  the  appellants?  S 
agree  that,  if  they  were  merely  holders  olo 
of  lading  for  yaluable  consideration,  t 
owner  would  not  have  been  entitled  to  a '  id 
the  cargo  on  board  the  ship  for  anythf  ^ 
than  the  freight  upon  the  quantity  aotaall;JJ 
and  brought  homo.  But  it  appears  to 
there  is  evidence  to  show  that  the 
was  entered  into  by  their  agents  on 
The  appellants  were  reallj  the  ohartesv^ 
therefore,  although  as  indorsees  of 
lading  merely,  they  would  not  be 
stipalation  as  to  lien  in  the 
the  real  charterers,  it  is  KSmiw^y 
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niifl  ooi>por<Hl,  800  toim.  Nieln  Tj(irH-n  «>oiiiiiiaiii|i-r,  loadin? 
in  liOiiilon  l>04tkH.  I'Vir  frt'it^ht  or  iiaxwiir*'  apply  to  J.  D. 
("laxton  and  Co.,  hrokcrfl,  r»\.  Tiawri'n<'e-lanp,  <*beapKi4le. 

In  xho  coiirao  of  tho  Hninc  iiiniith,  tin*  pliiintiffH 
PiitorcMl  into  an  agrcHi'ment  with  (Maxton  and  Co. 
for  tiio  carriage  of  110  pac'kages  of  tea  from  Lon- 
don t(t  St.  John's  at  17^.  <>»'.  ]»or  ton  and  r>  por  c<»nt 
freipfht,  payahlr  at  St.  .Inlm,  prinia^*  allowed. 
'V\\o  snm  payal'l*'  under  ihis  aj^i'e<Mn«»nt  was 
10/.  U\s.  HfJ.  less  i"»  ]M'i'  rem.  pritnai^e.  The  tea  wafl 
delivered  ont  of  bond  and  ])iit  on  l»oiird  the 
AU'nntr*'  on  the  1st  Mareh,  a  n'ceipt  being  given  to 
the  dock  company  by  the  mate. 

On  the  Kame  day  tin*  plaintifln  presented  to 
Olaxton  and  Co.  the  bills  of  ladini?  for  the  (^iptain's 
signature. 

On  the  7tn  March,  Claxton  and  To.  retiirnetl  the 
bills  of  lading  unsigned,  inclosed  in  a  letter,  in 
which  they  stjited  that,  owing  to  certain  unfoundetl 
rumourH,  they  were  oblig«'d  to  niinove  the  Alllnnrr 
from  the  InTth,  and  that  tln*^*  would  \to  glad  it'  the 
plaintiffs  would  apply  to  ^Ii'ssrs.  Oahll  and  Co.. 
the  agents  for  the  snip,  for  tht»  removal  of  their 
goods  from  the  shin. 

Therennon  the  plaintiffs  immediately  applied  to 
Dahll  ana  Co.  for  infonnation  why  tn<.>  snip  was 
not  to  sail,  and  reou<»sted  their  gocsls  to  Ik?  returned 
to  them.  And  tney  were  then  informed  that,  in 
con.Me((nence  of  Claxton  and  Co.  being  unable  to 
(iirry  out  the  tenns  of  their  charter- |Mirty,  the 
captain  claimed  a  lien  on  the  tea  for  exnenses 
incurred  thnnigh  waiting  for  freight  and  bringing 
his  .ship  into  dock. 

This  was  the  first  intimation  n?ceiv«Hl  b}'  the 
plaintifpH  as  to  the  existence  of  any  charter  part}' 
affecting  the  My.  They  at  once  mad»*  fui-ther 
inquiries,  and  learned  tliat  the  ship  was  char- 
tered to  Claxton  and  (\».  by  a  charter-|Mirty.  dattMj 
the  27th  Jan.  lH7n,  which  pn)\ideil  that  the  ship 
sliouhl,  with  all  convenient  simmhI,  pnM-ee<l  to  a 
safe  lomling  place  in  the  London  docks,  and  load 
afloat  fnmi  the  factors  of  the  chart^'rers  a 
full  and  complete*  cargo  of  lawful  nn'rchandise, 
including  lucifer  matches,  acids,  and  gunpowder, 
the  freighters  binding  thems»»lve>  not  to  ship 
more  than  she  could  ri?nsonably  stow  away.  and. 
being  so  loa<le<l.  should  pro<'ee<l  to  St.  John.  New 
Brunswick,  and  deliver  the  goods,  on  InMug  pai«l 
freight  as  follows : — '^ii^s.  Briti.*»h  st«*rling  jM»r 
British  register  ton,  five  guineas  gratuity  in  full 
of  all  port  charges  and  pilotage.  The  fiiMght  to 
bcKJome  due  and  |iaid  in  cash  on  unhMiding.  and 
right  delivery  of  the  cargo.  The  chai*terers*  re- 
sponsibility to  cease  as  scxm  as  such  ditTeif*nce  as 
might  exist  between  the  freight  payable  by  bills 
of  lading  at  St.  John,  and  the  freight  due  to  the 
vessel  in  rirtuo  of  the  charter-party  was  paid,  such 
difference  to  be  paid  the  captain  in  cash  on  sign- 
ing bills  of  lading.  The  captain  to  have  an  abso- 
lute lien  on  the  cargo  for  freight,  dead  freight,  and 
demurrage. 

The  captain,  on  Iwing  fonnally  requeste*!  to  sig^i 
the  bills  of  lading,  refused  to  do  so  except  subject 
to  the  charter-iMirty,  and  he  also  refused  to  de- 
liver up  the  tea,  claiming  a  lien  oii  it  for  ex|)enses. 
Thereupon,  the  plaintiffs  instituti^l  the  present  suit. 

An  interlocutory  order  was  soon  at^erwjinls 
made  in  the  suit  th.it  the  tea  should  lie  removed 
to  London  docks  and  pla<'c<l  there  in  bond,  in  the 
joint  names  of  the  solicitoi*s  of  l)oth  (wrties,  to 
abide  the  result  of  the  suit. 

The  cauae  now  came  on  for  hearing. 


Sir  liirfmnf  Jitnjgallfty,  Q.  C  and  Mnrfen  fcrthf 
plaint  itT.     We  submit  that,  as  we  had  no  notice  of 
th«'  charter-] larty,  the  defendants  are  not  entitled 
to  the  lien   whi<*h  they  claim.     The  present rw. 
we  submit,  is  govenie*!   by  Paul  v.  Birch  liAlL 
()'J1),  where  it  was  held  that  where  a  factor  nttim 
an  agreement  for  the   hire   of  a   ship  with  tbt 
mast4'r  on  his   own  account  for  a  certain  <Qm  a 
month,  and  not  on  the  part  of  the  nierchaiitN hi^ 
princi|mls,  they  arc  not  liable,  nor  their  goodipol 
on  Ixmrd,  to  satisfy  the  master's  demand,  butuej 
are  liabh>  t-o  iHiv  the  factor  for  the  cargo;  indie 
he  was  lM)una  by  the  charter-party,  which  giw 
the  mast(>r  a  specific  lien  on  the  ^^oods.  helttdi 
right  to  l>e  paid  in  the  first  place.     In  MitckAl  v. 
Stuiit'*'  (1  ('amp.  2*.»8),  where  a  ship  was  chartered 
for  a  |Hirti<*uIar  voyage  for  a  jgross  sum  by  wijol 
freight,  and  the  captain  signed   bills  of  tading for 
the  cjirgt^    (which  was  the  pro|K*rtT  of  and  wi- 
signed  to  a  third  person),    Bpocifying  a  rate  tif 
freight  amounting  to  a  less  niim  than  that  meih 
tioncHl  in  the  chart-er-purty,  it  was  held  thit  l\f 
shipowner  had  no  lien  on  the  cargo  beyond  tbf 
freight  s|>ecified  in  the  bills  of  lading.     In  Fij  t. 
Tht'  (^harhu'fd  Afrnrnntilfi  Batik  of  ludui,  LoiA*, 
ami  ('hum  (U  L.  T.  Rep.  N.  S.'  7«>9;   LRepil 
('.  P.  t )«'.»),  where  a  vessel  was  chartered  to  iihip 
cotton  to  a  certain  place  under  a  charter-party  con- 
taining  the  stipulation.  "  the  ship  to  have  a  lienoo 
cargo  for  freight,  'M.  XOs.  per  ton,  payable  on  right 
delivery  at  the   |X)rt  of  discluir^;**    the  good* 
shipjied  foil  short  of  a  full  cargo ;   the  bill  of  hdiof 
of  these  goods  Htiate<l  **  freiglit  to  be  iwyable  i$ 
jMM-  ch!irt.4*r  iMirty;"    the  rest   of   the  cargo  »* 
shipper  I   at  a  lower  freight,   and    the  defendintf 
were  indorsees  for  value  of  tho  bill  of  lading,  ud 
it  was  held  that  the  plaintiffs  (the  owners  of  the 
vess(>l)   h.'ul  no  lien  <m  the  got  ids  for  the  whole 
amount  of  freight,  and  that  the  provision  te  to 
freight  lx*ing  |)ayable  as  |)er  charter  party  only  ir 
cor]M)nit<Nl  the  chartcr-]iarty  a.s  far  as  the  nim  ^ 
fivight  wiis  concerned.     In  his  judgment  in  thtf 
msi\  Montague  Smith, .).  said  that  "it  woaM  it 
<|uire  very  strong  wonls  to  render  the  defendnds 
liable  for  the  freight,  payable  under  the  charter 
party  for  the  whole  carjjo.*'     Here  it  would  be  in- 
{Possible  to  hohl  the  ship])ers*  goods  liable  fbrtW 
whole  cargo,  as  they  haa  no  notice  of  the  ch•rt#^ 
iwrty.     They  also  referred  to 

Hou  ard  v.  T»c1c^,  1  B.  A  Ad.  712 ; 

Foster  T.  Colhit,  3  H.  A  N.  705 ; 

f>hand  v.  San  Jerfoit,  28  L.  J.  278,  E^. ; 

Snndetnan  v.  Sntrr,  15  L.  T.  Bep.  N.  S.  608;  L  1«^ 
2Q.  B.  86; 

Sonihgnh,  Q.C.,  /.  C  Maiht-^o  (of  the  CommoB 
Liiw  Bar),  and  F.  II.  Colt  for  the  dcfendants.—Wr 
contend  that  we  are  entitled  to  a  lien  on  the  gjoo^ 
in  question  for  general  frei^lit.  The  plaintiffs 
knew  that  tlie  ship  was  a  foreig^i  ship,  and  migkl 
have  inferred  that  it  was  chartered.  By  the  char^ 
party  we  wei*e  to  have  an  absolute  lien  on  tbe 
cargo  for  freight,  dead  freight,  and  demnrnc*- 
In  McLean  and  Hope  v.  Fleming  (L.  Bep-*^ 
App.  1:28 ;  aut**,  p.  160)  dead  freight  is  defined  to 
be  simply  an  unliqoidated  compeusutiou  ncont 
able  by  the  shipowner  from  the  freighter  kriA' 
ciency  of  cargo.    They  alno  referred  to 

Rent  v.  i}f»lantlc8,  10  C.  B.,  N.  a,  905; 

lilMkie  V.  Sfemhridge,  6  C.  B.,  N.  8..  894; 

Gladstone  v.  0tW««,  2  Mer.  401 ; 

Camvwn  v.  Ci^MUe^  3  Bmf.  N.  Cm.  17; 

8maU  V.  Moaiw^  9  fiiag.  574. 
No  reply  was  called  for. 
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18.— Lord  BoMiLLY  said  that  the  cjuse  turned 

e  question  whether  the  plain  tifTs  hiwl  notice 

charter-party,  and   whether  it   was    tlieir 

inauire  whether  there  was  a  charter-party 

JEvery    person    who    had    notice    of    a 

Cy  was  bound  by  its  contents,  but 
notice  of  the  charter-fjarty  or  was  set 
iquiry,  he  was  not  bound.  All  that  the 
:s  knew  in  this  case  they  learned  from  tlie 
iement,  which  would  have  led  anyone  to 
i  that  Messss.  Claxton  and  Co.  were  the 
of  the  owner  of  the  ship,  and  not  the 
3r8  of  the  ship.  True  it  was  that  the  master 
ot  enter  into  a  fresh  contract,  but  he  was 

0  sign  a  bill  of  lading  as  soon  as  he  rc- 
the  ^oods  on  board.  He  ought  to  have 
trhe  bills  '*a8  per  charter-party,'*  and  then 
ntifis  would  have  been  put  on  inquiry  as  to 
rter-party.  How  was  a  8hi[)[>er  to  get 
)f  a  charter-party  except  from  the  master 
d  the  ship  ?  It  was  the  duty  of  the  master  to 
it  notice  on  signing  the  bill  of  ladinfi^.  If  the 
fs  had  been  guilty  of  laches,  they  might  have 
ir  claim  to  relief,  but  thei  e  was  no  such  thing 
rase ;  the  moment  they  heard  of  the  charter- 
bhey  refused  to  be  bound  by   it  and   de- 

1  back  their  goods.  No  authority  was  pro- 
0  show  that  persons  acting  as  the  plaintiffs 
ne  could  be  bound  by  a  charter-party  of 
hey  had  no  notice  at  the  time  tney  put 
)ods  on  board.  Of  the  cases  cited  the  near- 
le  present  case  was  Small  v.  Moiites  (9  Bing. 
But  that  was  nothing  more  than  this :   the 

on  board  the  ship  had  goods  which  be- 
to  the  owner ;  that  is,  the  owner  had  a  lien 
1,  ttud  the  master  chose  to  sell  those  goods 
;reat  them  as  if  there  was;no  lien  on  them 
then  the  court  had  to  consider  which  of 
ocent  parties  was  to  suffer — whether  the 
lo  sold  the  goods  as  his  own  gave  a  good 
them,  or  whether  he  could  only  sell  what 
self  possessed,  which  wiis  subject  to  the 

the  owner  of  the  vessel.     That  did  not 

the  present  case;  there  the  judge  said 
shipper  putting  his  goods  on  board  the  ship 
nenil  ship," — which  was  the  case    here — 

the  faitn  of  a  bill  of  lading  signed 
rson  whom  the  owner  has  allowed  to  Dear 
racter  of  master,  would  be  entitled  to  re- 
16  goods  at  the  end  of  the  voyage  upon 
t  of   the  freight  reserved  by  the  bill  of 

may  be  readily  admitted,  as  well  upon 
onaoleness  of  the  proposition  itself  as  upon 
lority  of  the  cases  referred  to  bv  the  plain- 
he  course  of  the  argument."    That  merely 

that  if  the  master  had  signed  a  bill  of 
for  these  goods  sunpliciter,  without  any 
if  the  charter  party,  the  shippers  would 
sn  entitled  to  receive  the  goods  at  the  end 
>yage  upon  the  ordinary  payment  of  freight, 
the  present  case,  the  master  had  not  done 
t  had  said  that  he  would  only  sign  the  bills 

Lsabject  to  the  charter-party.  Could  that 
ipper  who  then  heard  ot  the  charter  party 
firat  time  and  refused  to  be  bound  by  it  P 
18  the  shipper  ander  such  circumstances 
bare  back  nis  goods  P  He  had  entered 
contract,  and  the  effect  of  holding  him  to  be 
y  the  obaiter-party  would  be  to  bind  him 
itrsct  into  which  ne  had  not  only  not  en- 
it  had  rafased  to  enter,  and  ivhich  was  of 
ouoam  ohaaraoter,  to  be  earned  out  by  the 


owner  and  charterer,  and  of  the  existence  of  which 
he  had  had  no  previous  intimation.  His  Lordship 
was  of  opinion  that  such  a  decision  would  not  be 
according  to  equity.  That  was  not  the  doctrine  of 
notice  in  the  courts  of  e<|uity.  The  doctrine  of 
those  c-ourts  was  that  a  man  was  bound  by  notice 
whenever  he  had  either  distinct  notice,  or  such  in- 
formation as  should  set  him  on  inquiry;  and 
accordingly,  in  Snudl  v.  Monies  («<^2')»  ^^^  of  the 
jiersons  was  treated  as  having  been  set  upon 
inquiry.  But  there  was  nothing  in  the  present 
case  to  set  the  phiintiffs  on  inquiry ;  the  advertise- 
ment wjis  simply  an  advertisement  of  a  general 
ship,  with  nothing  about  it  to  suggest  such  a  thing 
as  a  charter-party.  Therefore  his  Lordship  was 
of  opinion  that  the  plaintiffs  were  not  bound  by 
the  charter-party,  as  they  had  not  received  any 
bill  of  lading,  and  no  transaction  was  completed 
between  the  parties,  and  as  they  knew  nothing  of 
the  charter-party,  and  had  no  notice  of  it,  and  were 
not  set  on  inquiry  as  to  whether  a  charter-party 
existed  or  not. 

Decree  accordingly  in  the  Urm«  of  th-e  prayer 
of  the  bill. 

Solicitors  for  the  plaintiffs,  H.  G.  Stokes. 
Solicitors  for  the  defendants,  Plews  and  Irvine. 


COURT  OF   ADMIBALTT. 

Reported  by  J.  P.  Aspinall,  Esq.,  Barrister-at-Law. 


Tuesday,  Nov.  28,  1871. 

The  Achilles. 

Costs— Cothsent  to  a  motion — Practice. 
The  court  will  not  give  the  costs  of  appearijig  to  con- 
sent to  a  motion  lohere  tJie  party  so  appearing  is 
not  in  any  way  prejudiced  by  the  motion. 
This  was  a  suit  instituted  by  the  holders  of  a 
bottomry  bond  on  the  Achilles  and  her  cargo 
against  the  cargo  only. 

The  Achilles  broke  down  on  her  voyage  home, 
and  her  master  chartered  the  Ellen  Asiicourt  to 
bring  the  cargo  home.  The  Achilles  and  her  cargo 
were  subject  to  a  bottomry  bond.  On  the  arrival 
of  the  Ellen  Ashcotirt  at  Liverpool  the  bondholders 
seized  the  cargo.  The  consignees  refused  to 
receive  it,  and  thereupon  the  master  of  the 
Ellen  Ashcoiirt  discharged  the  cargo  under  the 
Mersey  Dock  Acts  Consolidation  Act  (21  &  22 
Vict.  c.  xcii),  s.  166.  The  owners  of  the  EUen 
Ashcourt  claimed  a  lien  on  the  cargo  for  freight, 
and  gave  notice  to  the  Mersey  Docks  and  Harbour 
Board  to  detain  it  under  sects.  193  and  194  of  the 
same  Act. 

E.  C.  Clarkson  now  moved  the  court  for  an 
order  to  sell  the  cargo  for  the  benefit  of  all  parties, 
as  the  Mersey  Docks  and  Harbour  Board  nad  no 
power  to  do  so. 

Bruce  for  the  trustee  in  bankruptcy  of  the 
holders  of  the  bill  of  lading  consented,  and  claimed 
the  costs  of  appearing  on  tne  motion. 

Clarkson  objected,  as  the  sale  was  for  the  benefit 
of  all,  and  the  trustee  of  the  holders  of  the  bill  of 
lading  was  not  in  any  way  prejudiced.  He  did  not 
appear  to  oppose  the  motion,  and  need  not  have 
appeared  at  all. 

Sir  B.  Philumork. — Thero  is  no  practice  of  the 
court  bj  which  I  can  givo  Mr.  Bruce  his  costs. 
The  principle  on  which  costs  are  awarded  to  a 
party  appearing  on  a  motion,  is  tliat  he  appears  to 
protect  his  own  iaterastA  icoixi  w^vfiA\i\)&n%  \3Ql  \Xa 
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motion  which  prejudiceK  them.  Here  the  motion 
is  for  the  benefit  of  all  parties,  and  nobody  can  be 
prejudiced.  Mr.  Bruce  s  clients  could  have  com- 
municated their  consent  to  this  motion  without 
appearing  in  court.     1  cannot  give  costs  here. 

Proctor  for  the  owners  of  the  EJlen  Ashcourt, 
Ayrton. 

Proctor  for  the  holdei's  of  the  bill  of  lading, 
Stokes, 

Tuesday,  Dec.  5,  1871. 

The  TiiTiRiNGiA. 

Collision — Ohjo.diou.    to  rrffisfntrs   rrmni     }hfit9n 

for  furiht*)-  t'viJeurf  —AjjuhivUs    -rrm'tirp. 
The  court  iciU  not  lu'nr  fnrthor  rviih^uo-  in   nhjeetion 
to  the  registrar  s  report,  nnletts  the  party  making 
the,   applieution   ran    satisfy  the    mnrt    that    the 
further  rvideno^  could  not,   by  propter  diligence, 
have  been  produrod  tnfore  the  registrar  and  mer- 
chants, or  that  they  a^ked  at  the  reference  for  an 
adjournm^fnt  to  produce  it,  and  were  refused. 
The  affidavit  in  support   of  a  moti/)n  for  leave  to 
jrroHur^  further  evidence,  where  the  object    is  to 
vary  the  evidence  already  givr.n,  should  he  clear 
atid  ffrecise  as  to  the  witne^ises  it  is  jn'oposcd  to 
call,  and  tite  nature  of  thfir  testimony. 
The  affidavit  of  a  witness,  ivfio  is  not  tf.ndrrcd  for 
cross-examination,    atul   wh^  deposes    to   a  fact 
materi/il  to  the  inouinf  before  the  rtgistrar  and 
m^erchants,  shoidd.  he  filed  before  the  hearing. 
Tits  adjoumms7U  of  th^  hearing  of  a  motion  for  the 
convenience  of  counsel  does  not  prechuh-  tlie  parties 
makitig  the  motioyifromjUitt^  and  using  a  further 
affidavit 
This  was  a  motion  for  leave  to  adduce  further 
evidence  on  the  hearing  of  the  objection  to  the 
registrar's  report  on  the  case.    Tiic    Thuringia 
was  a  German  steamer,  bound  for  Hamburgh,  and 
on  the  14th  Oct.,  1870,  she  ran  into  the  English 
steamer,  /.  B.  Wa4t,  which  was  bound  from  Ham- 
burgh to  West  Hartlepool,  in  ballast.    The  colli- 
sion took    place    about  18  miles  north-west    of 
Heligoland,  and  the  master  and  crew  of  the  J.  B. 
Watt  abandoned  her,  and  went  on  board  of  the 
Thuringia.    The   Thurinaia  was  arrested  at  the 
suit  of  the  owners  of  the  /.  B.    Watt,  and  the 
cause  was  heard  before  the  Judge  of  the  Admiralty 
Court,  and    ho   found    that  the   Thurin^jia  was 
solely  to    blame,  and    referred  the  question    of 
damages  to  the  registrar  and  merchants.    The  case 
was  hoard  before  them,  and  the  question  At  is-sue 
was   whether  the  master  and  crow  of  the  /.  B. 
Wait  were  or  were  not  justified  in  abandoning  her 
after  the  collision,  and  (m  this  question  evidence 
was  called  on  behalf  of  both  plahitifTs  and  de- 
fondants.     For  the  plaintiffs,  the  niuHtt^r,  the  chief 
officer,  the  carpenter,  the  IxMitswain,  a  seaman  ol 
the  /.  B.  Watt,  and  a  pilot  wlio  wiw  on  board  of 
her  as  a  passenger  were  called.     The  evidence  of 
these  witnesses  wont  to  show  that  the  J.  B.  Watt 
was  severely  damaged  by  the  collision,  and  that  at 
the  time  they  left  her  she  was  making  water  fast, 
and  tbey  all  considered  that  it  would  have  been 
unsafe  to  remain  on  board  of  her.    The  engineers 
of  the  J.  B.    Watt  wore  not  called.     On  behalf 
of    the  defendants,  tlic   chief   mute,  the  second 
engineer,  and  the  pilot  of  the   Tliuringia.  were 
called.    They  proved  that  there  was  a  good  deal 
of  water  in  the  hold,  and  that  the  boilers  had  a 
preBBure  of  SOibs.  to  the  square  inch,  and  that 
ibe  donkey  engine  was  not  going,  and  l^b&t.  WieuA 


things  were  called  to  the  attention  of  the  eneineen 
of  the  ./.  B.  Watt,  and  that  thereupon  the  donkty 
engine  was  set  going  by  them.     As  part  of  iht 
defendimts*    proof,    the     registrar     admitted  u 
affidavit  of  M.   Senez,  a   second  captain  in  tbp 
French  navy,  who  wa>»  not    tendered  for  cpwp- 
examination.    This  affidavit   was  not  filed  befcfe 
the  hearing,  but  was  produced  at  the  opemng  cf 
the  defendant's  C4ise,  no  notice  having  been  giT«i 
that  such  evidence  was  goin^  to  be  g^vcn.   The 
affidavit  was  objected  to  on  betialf  of  the  plaiDtd!s, 
but  was  aduiitted  by  the  registrar,  who  offered  to 
adjourn  the    hearing    to    give   the   plaintife  u 
opportunity   of  answering  it,   or   of    considenng 
what  course  to  pursue;  as  a   nnattcr  of  fact, the 
hearing  wa«,  at  tiie  end  of  the  first  day  when  Uta 
affidavit  was  produced,    adjourned   fbr   a  week. 
Tlie  ])lain tiffs  did  not  accept   the  offer  of  a^j^'^irn- 
meiit,  nur  did  they  at  the  next  hearing,  or  at  hbj 
time,  produce  any  evidence  before  the  registitr  to 
contradict     the    evidence    of    M.    Scnez.     Fnn 
hi.s  deposition  it  appeared  that  he  was  second  in 
command  of  the  French  ship  of  war  VHtmst, 
which   was  then  cruising;   in    company  with  the 
French  fleet  in  the  neighbourhood  of  Ueligolud 
Between  two  and  three  o'clock  in  the  aft^oon, 
owing  to  certain  manceuvres  which  appeared  sn- 
picious  on  the  part  of  a  lar^  steam  vessel  (whicfc 
was  the   Thnrinifia),  L* Heroine  was  ordered  by 
the  French  Admiral  to  proceed  towards  hor.   lie 
Thuringia  steamed  away,  and  he  then  obflemd 
the  /.  B.  Watt,  apparently  damaged  by  a  ooIEoob. 
He  did  not  go  on  board,  but  saw  the  plioe  where 
she  had  been  damaged,  and  said  that  it  iras  not 
below  the  water  line,  and  that  although  she  im 
struck  abaft  the  bridge,  and  was  dowu  in  the 
water  astern,  she  was  not  so  in  any  exinKHdimiT 
degree.     VHennn^  remained  for  about  twealf 
five  minutes  near  the  J.  B.  WcUt^  and  then  steuMd 
away  again  to  rejoin  the  French  fleet.    He  said  he 
continued  to  watch  the  J.  B.    Wait,  and  thitit 
half -past  five  o*clock,  at  which   time  they  mn 
twelve  miles  away  from  her,  she  was  stil]  aflo^ 
He  was  not  allowed  to  go  on  board*  as  his  oeiptv 
(now  Admiral  Bruat)  thought  the/.  B.  ^otfmi^ 
be  in  a  sinking  state.    They  returned  to  look  fir 
her  the  next  day,  but  could   not  find  her.  He 
further  stated  that  the  weather  was  at  the  tbv 
very  fine,  the  sea  was  calm,  that  there  was  batdlf 
any  wind,  and  tliat  the  same  kind  of  weather  ooi- 
tinued  during  the  night  and   the  ne3:t  day,  tfi 
that  the  /.  B.  Watt  was  eighteen  miles  from  Hdi- 
goland.    A  Captain  Petley,  R.N.,  was  abo  ciM 
by  the  defendants  to  prove  that,  if  the  /.  B.  WW 
had  been  got  to  Heligoland,  she  might  hare  bctf 
nin  into   shoal  water,  and  temporarily  repiin' 
there.    Tlio  defendants  had  no  notice  bdForethi 
reference  that  this  evidence  would  be  eiven.  On 
this  evidence  the  registrar,  on  June  ISlh,  reported 
that  the  master  and  crew  of  the  /.  B.  Watt  vflt 
not  justi  ed  in  abandonino:  her ;  that  tiiey  hii 
lefl  the  engines  in  a  highly  dangerooB  state  ff 
low  pressure  endues,  and  that  she  mi^  hnvc 
b(H!n  got  to  Heligoland  or  some  othtf  plaoe^  0^ 
there  temporarily  repaired;  and  that,  tben^b>^ 
the  owners  of  the  Thuringia  were  onlj  liable  for  tit 
amount  it  would  have  cost  to  repair  the  /.  B^  W 
had  she  l>een  taken  into  Portland  that  that  sbm*^ 
was  2750/.;   her  value  was  about  15,0001  tj^ 
report  was  filed  on  June  15.    From  this  f^ 
the  plaintiffs  appealed,  and  nowmofed  ibeei|f> 
\  lot  W^^Va  %Aluoe  further' 
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7  Gnfaaio^tokei),  of  Docton'lCouiaioas,  proctor, 

b,  uid  Hj  u  toUom^  : 

1  proctor  for  the  pl&iatilf  in  thirt  (ma»6,  and  &a 

tor  I  Attended  tha  reterencw  before  the  regiatnr 

buit*  held  in  thin  canee. 

plaintiffs  in  this  (mnra  olumed  to  rvooTer  from 

dants  u  f or  s  total  lou  of  tha  atnmBr,  J.  B. 

t  the  iQ^tr&r  in  hu  report  haa  reported  againat 

I   Cor  a  total  low,  npou  the  groand  that  the 

tt  wati  improperly  abandoned  bj   the  master 

eridenoe  at  the  referenoe  on  tha  part  of  the 

was  taken  bjtho  oral  examination  of  witneseei. 
d  of  the  plaintitfe'  oaee,  an  information  made  b; 
mei.  an  officer  in  the  French  nar;  on  board  a 
rigate  named  L'ffsroine,  was  tendorad  in  e*i- 
-  the  defendants.  The  defendants  bad  not 
J  filed  thia  affirmatJon,  nor  ^vcn  any  notioe  to 
tiff*  of  their  intention  to  tender  an;  anoh  bti- 
r  had  the  plaiotiffa  any  knowledge  that  ai^  iiDch 

wonld  be  tendered.  The  admiHsian  of^  aacb 
'B  was  objected  to  by  ooonsel  for  the  plaintiff, 

alBrmation  was  adnUtted  by  the  regiatrar.  I 
ised  the  ahorthaud  writer's  notee  of  what  took 
the  oooasion,  and  tberefmm  sod  from  my  own 
on  I  Terily  believe  Ifaat  no  offer  waa  made  to 
Le  referenoe  tor  tbo  pnrpoae  of  producing  the 
enei  for  oroaa'eiamination ;  nor  waa  it  naggeated 
fendants  Uiat  thej  had  it  in  their  power  to  pro- 
tajd  H,  Senei,  he  not  being  within  the  jnrisoio- 

0  the  tegistrar'e  raaaona  annexed  to  hie  report, 
«lieTe  that  he  atteohed  great  weight  to  the  evi- 
the  aaid  H.  Senei,  and  in  a  great  manner  formed 
m  on  the  oaae  thcrefro"!. 

n  inqniriee  whiidi  I  hare  oanesd  to  be  made  on 
if  the  plaintiff  sinoe  the  r^istrar  made  hie  re- 
iliere  Ijiat  if  leave  tte  given  to  the  plaintiffs  to 
irther  evidence  on  the  bearioR  of  their  petition 
ion  to  the  report,  they  will  be  able  to  addaoo 
idence  showing  that  the  aaid  M.  Senex  formed 
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it  groandi,  and  showing  thaC  at  the  time  when 
rigate  L'Beroine  felt  in  with  the  J.  B.  Watt,  ehe 

J.  B.  Watt)  waa  in  a  sinking  condition  and 
1  of  being  taken  to  Heligoland,  or  olaewhere. 
■ther  say,  that  it  wae  not  onCil  the  hearing  of  the 
enoe  that  the  plaintiffs  had  any  notice  or  know- 
tthe  defendants  were  aboot  to  anggcat that  Hell- 
as a  plaoe  lAota  the  J.  B.  Watt  could  hove  been 
d  tempoiarily  repaired.  From  iDqairies  I  have 
o  be  made  ainoo  the  aaid  refemnoe,  I  verily 
lat  if  leave  be  ^len  to  the  plaintiSa  to  advance 
nidenoe,  they  will  bo  able  to  prove  that,  even  if 
Watt  ootild  bare  been  taken  to  Heligoland,  there 
aoe  there  where  she  uoold  have  obtained  ahelter, 
aoe  where  or  by  means  of  whioh  she  oonld  have 
.poiarilf  repaii«d,  but  on  the  oontiary,  that  ahe 
tlaa  tbera,  have  been  broken  np. 
:tb«r  sfty,  that  I  have  been  informed  and  believe 

Irat  BM  teoosd  ei^pneera  of  the  J,  B.  Watt 
Hit  fnnn  this  ooonW  on  foreign  voyages  at  tlie 
u  Mid  rafsranoe.  Tbaj  had  been  enunlned  and 
miDtd  aa  witnesaei  at  the  heariiur  <>'  the  cause, 
8  to  their  abaenoe  atoieaaid,  they  having  le- 
r  left  Una  oonnbr  in  the  month  of  Oarab,  1871, 
ipoasible  to  prednM  then  at  tfce  referenoe.  I 
lat  the  plainbffii  will  be  able  to  avail  tbemaelvea 
idenoe  of  anoh  •ngineera  it  anah  leave  be  giren 
»id,  and  that  Ueii  evidence  will  benefit  the 
.  I  am  farther  informdd  and  believe  that  the 
was  in  error  in  thinking  that  the  engines  of  the 
((  were  low  preamre  engines. 
y  that  the  plaintiffs  an  deeirons  that  leave 
)  gives  to  tbem  to  adduce  further  evidenoe  apon 

Xof  their  said  petition. 
I.  H,  Q.  STOKli. 


ahoived  him  a  letter  firom  Mesars.  Pritcliard  and 
SoDb,  the  defendants'  proctors,  aeking  him  (the 
harbour  master)  to  swear  an  affidavit  to  the  effect 
lliat  such  a  ship  us  the  J,  B.  Wall,  in  the  condition 
she  ^tnB  alter  the  colliaion,  could  have  been  beached 
and  repaired  there,  and  inclosiiu;  an  affidavit  to 
that  effect.  From  Mr.  Hogg's  affidavit,  it  appeuwl 
that  the  harbour  niaster  had  refused  to  do  this, 
and  waa  of  opinion  thai  such  a  ghip  could  only  be 
put  on  shore  there  for  the  purpose  of  saniig  her 
cargo,  and  Mr.  Hogg  further  affirnwd  that,  from 
infcimation  received,  he  believed  that  it  vrould 
have  been  impossible  to  have  repaired  the  /.  B. 
Wail  at  that  placela). 

BitU,  (j.C.  for  the  plaintiffs,  in  support  of  Hm 
motion. — It  is  now  the  rule  that  further  evidenoe 
is  only  admitted  on  good  ground  shown.  The  dif- 
fei-ence  between  the  amount  allowed  and  the 
amount  of  value  is  12,0001.  In  an  applioation  to 
admit  further  evidence,  the  amount  is  at  importance 
when  it  is  remembered  that  the  parties  appear 
before  the  reKistrar  without  pleading  or  puticn- 
lars.  We  did  not  know  certain  facts  on  which 
they  relied,  which  we  should  have  known  if  there 
had  been  pleadings.  The  evidence  that  the  ship 
might  have  been  taken  to  Heligoland  and  beached 
took  us  by  surprise.  We  wish  to  show  the 
irapoasibility  of  this.  We  knew  nothing  with  re- 
spect to  the  excessive  steam  pressure  on  die  boilers. 
The  registrar  assumed  that  they  were  low  pres- 
sure engines,  whilst  they  ware  rot.  [Sir  &. 
PuiLLiHoitK. — Did  you  malce  any  appUcation  to 
the  registrar  and  merchants  to  adjourn  or  to 
hear  evidence  on  these  points  P]  We  had  no 
reason  to  disbelieve  the  evidence  there  given,  but 
we  have  since  found  it  to  be  untrue,  and  our  affi- 
davits set  this  out.  The  affidavit  of  M.  Senez 
ought  not  to  have  been  admitted.  He  ought  to 
have  been  produced  for  cross-examination.  We 
wish  to  produce  further  evidence  to  show  the  state 
of  the  J.  B.  Watt  when  L' Heroine  came  up.  The 
report  seems  to  find  that  the  engineers  neglected 
their  duty  in  leaving  the  engines  as  they  did,  and 
we  wish  to  c^  evidence  to  show  how  this  really 
was.  Wo  had  no  knowledge  of  any  charge  against 
the  engineers.  Our  case  was,  tliat  the  iiyory  to 
the  ship's  bottom  was  SQcfa  that  she  must  have 
gone  down  before  we  could  have  got  into  a  place 
of  safety.  [Sir  E.  Philumorb.— I?  vou  had  made 
any  application  for  adjournment,  I  should  go  a 
long  way  with  you.  I  object  to  the  system  of 
going  before  the  registrar  and  not  applying  at 
the  time ;  letting  everything  be  finished  and 
then  objecting  to  the  report  and  trying  to  get 
in  fi'CBh  evidence.  1  always  require  very  strong 
affidavits  showing  why  the  evidenoe  vras  not  pro- 


ved at,  all  on  the  gronnd  that  the  hearing  at  this 
motion  had  been  uriginally  fixed  for  Tuesday,  Sor.  KOi, 
and  waa  only  poetpMed  tor  oonvenienoe  of  ooonsel,  and 
this  affidavit  had  bean  filed  sinoe  (on  Fiiday,  Dae.  lat). 
It  is  not  right  praotios  that,  after  a  motion  haa  stood  OTsr 
whioh  woidd  have  bean  heard  bnt  toi  tba  abaeoim  of 
ooniuel,  that  a  fresh  affidavit  ahoald  be  filed. 

Butt,  Q.C.  contra.— The  dafeodanta  would  hav*  bean  in 
BO  worsepoeition  if  the  iDotion  had  stood  in  to-dar'e 
pww.  The  affidavit  wonld  then  have  been  adiniastDla, 
and  a  msM  adjoomment  cannot  affeot  tti*qn«atiao.  The 
piMtiM  in  thia  ooort  nsnaUj  is,  that  ootioe  Ot  motku  is 
givon  and  Una  t^  affidavit  u  filed. 

Sir  B.  PBiLLUfOKa.— I  think  1  mast  admit  this  affi* 
davH,  Bobjaot  to  aU  oUMtiDni  to  the  affidavit  itwU,  anl 
nhjeetalaotoMiypoa^raaemMtrtioh  Sit  John  Katslaka 
I  may  reqoirs  to  aaswsi  it. 
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duced  at  the  hearing.]    We  are  entitled  to  great  ' 
indulgence,  on  the  gi*ound  that  we  had  no  means 
of  knowing  the  issue  that  they  were  about  to  raise. 

Cldrkson^  on  the  same  side.  —The  report  finds 
that  slie  could  have  been  taken  to*Heligoland,  and 
when  there  could  have  been  beached  and  repaired. 
If  we  were  surprised  on  one  or  both  of  these  ques- 
tions we  are  entitled  to  a  further  h<*aring.     Senez' 
affidavit,  should  have  been  filed  in  the  usual  way, 
before  hearing.     It  is  a  seiious  thing  to  aak  for  im 
adjournment.     If  the  affidavit  ha<l  been  duly  filed 
we  could  have  communicated  with  the  other  J?  rench 
officers  on  board  L' Heroine.     It  is  material  to  see 
how  she  could  have  be(;n  rei)aired  at  Heligoland. 
[Sir  R.  PiiiLLiMORE. — The  great  difficulty  in  the 
way  of  your  application  is  this ;  the  issue  before 
the  registi-ar  was  whether  your  crew  was  justified 
in  abiuidoning  the  vessel ;  notice  was  given  to  you 
that  you  must  province  the  evidence  of  all  those 
persons  knowing  anything  aliout  the  navigjition  of 
the  ship.     No  application  was  made  for  adjourn- 
ment.    You  do  not  appeal  on  the  ground  that  the 
registrar  was  wrong  on  the  facts  which  he  finds, 
but  that  there  is  further  evidence  behind.     There 
must  be  some  stri(  t  practice  on  this  point.    I  have 
always  held  that  further  evidence  shall   not  be 
admitted  unless  it  can  be  shown  that  it  could  not 
have  been  produced  at  the  hearing  below,  or  that 
you  had  no  means  of  getting  it  at  the  time.]     The 
evidence  shows  that  the  only  means  of  repairing  was 
by  beaching,  and  this  was  imposnble,  as  we  are  pre- 
pared to  show.  [Sir  R.  PHiLLiMoaE. — The  registrar 
did  not  refuse  to  adjourn,  nor  did  he  improperly 
admit  or  refuse  evidence.]     I  objected  to  Seuez* 
evidence  being  admitted,  and  this  pat  it  on  the 
other  side  to  offer  to  produce  him,  and  not  upon 
me  to  ask  for  an  adjournment  to  produce  him.     If 
we  can  prove  by  further  evidence  that  the  ship 
was  sinkmg,  it  would  be  a  miscarriage  of  justice 
to  refuse  to  admit  the  evidence.     If  we  ought  to 
have  produced  this  evidence  at  the  reference,  it  is 
now  only  a  question  of  costs. 

Sir  J\  Karslake,  Q.  C.  for  the  defendants. — 
The  rule  as  to  surprise  in  the  common  law  courts 
is,  that  to  get  a  new  trial  it  must  be  shown  that 
the  side  applying  did  not  know  and  had  no  means 
of  knowing  facts  which  were  jziven  in  evidence  for 
the  first  tune  at  the  trial,  benez*  statement  was 
read  the  first  day,  and  the  plaintiffs  should  have 
applied  for  time  to  answer  it.  The  fact  as  to 
beaching  was  no  surprise ;  it  was  cross-examined 
to.  The  eng^eers  were  examined  at  the  hearing 
of  the  principtfil  cause,  and  ouffht  to  have  bei.>n 
before  the  registrar.  Surprise  does  not  mean  the 
not  seeing  the  necessity  of  keeping  witnesses  in 
Ei^land.  There  is  no  information  in  the  affida^  it 
of  Stokes  to  show  that  they  can  alter  the  effect  of 
Senez'  evidence.  They  knew  that  we  were  goin^ 
to  prove  that  she  could  have  been  saved  if  she  hud 
not  been  abandoned.  She  must  have  been  taken 
ashore  to  be  saved.  It  is  a  first  principle  that, 
when  a  case  is  tried  on  a  particular  issue,  and 
without  any  imputation  of  unfairness,  it  was  not 
right  to  come  aiterwards  and  say  there  is  further 
evidence,  and  a  consequent  right  to  a  fresh 
hearing. 

W.  8.  F.  PhilUmore  on  the  same  side: — The 
imtnre  of  the  defence  must  have  been  known  to 
the  plaintiffs.  We  were  not  bound  to  file  Sencz' 
aflSdavit  before  the  plaintiffs'  witnesses  had  been 
orcMM-examined.  It  was  put  in  as  soon  as  our  caete 
W9B  beigfim. 


Clarkson,  in  reply. — It  is  a  standing  role  in  tlm 
court  that  a  party  may  call  upon  the  other  side  to 
produce  a  witness,  who  has  niade  an  affidavit,  for 
cross-examination.  The  report  finds  fiictsonio- 
pro|x*r  evidence,  and  we  may  fairly  say  we  wa« 
taken  by  surprise. 

Sir  K.  Fhillimore. — This   is  an  applicstioii  to 
the  court  in  the  case  of  an  objection  to  the  report 
of  the  registrar,  assisted  by  merchants,  to  lUow 
the  admission  of  fresh  e\'idence  on  an  appeal  from 
that  report.    That  the  court  has   power  to  idnii 
fresh  evidence  is  unquestionable  since  the  decisioi 
of  the  Privy  Council  (see  The  Flying  Fish,  B.kL 
436,442;  12  L.  T.  Rep.  N.  S.    619)),  bat  mw 
thelesR  it  is  a  power  which  tlie  court  ought  in  mr 
judgment  to  exercise  with  great  caution,  sod  I 
thiiik  I  do  not  go  too  far  in   saying,  with  greii 
reluctance.      It  certainly  is   for   the   interesU  of 
ju8ti(»  that  no   person  should   be    deprived,  b^ 
reason  of  surprise,  of  the  means  of  making  a  fu 
and  just  statement  of  his  case ;  but  it  is  no  Im 
for  the  interests  of  justice  that  no  person  should 
be  enabled,  after  having  eone  to  a  fi^ir  trial,  topitck 
up  the  defects  which  that  trial  has  disdosedii 
his  case  by  new  evidence  before  another  tnbonL 
It  is  manifest  that  there  is  no  door  more  widfllf 
open  than  that  which  I  have   mentioned.    In  tin 
case  the  application  to  the  court  is  founded  on  m 
affidavit  which,  thoueh  it  does  not  expreBsljniB 
the  term    "  surprise,     contains  averments  from 
which  the  court  is  to  infer  that   upon  materiil 
points  upon  which  the  decision  of  the  court  bebr 
turned,  the  plaintiffs  at  the  reference  were  sar- 
prised,  and  that  therefore  they  were  nnablelv 
state  their  case  as  fairly  and  fully  as  they  othr 
wise  would  have  been  enabled  to  do.    OneciAi 
first  questions  which  every  court  of  justice  mat 
look  to  in  an  application  of  this  kind  is  theqm^ 
tion  of   dates.     I   find,    upon    referring  to  jj^ 
minutes,  that  the  decision  oi  the  reg^iotnu*,  *^^ 
by  merchants,  took  place  in  June,  and  tli^  ^ 
registrar*s  report  was  filed  on  the  15th  ^  ^ 
mouth.   No  application  is  made  to  the  ooa^y^^*^ 
middle  of  November  for  the  introdnotute^^ti 
evidence,  and  that  is  a  circnmstance  o^    ^^^^ 
materiality  in  determining  the  judgnL<^^^^i^ 
court.    Turning  to  the  affidavit  to  w%?k?====^  >v V? 
referred,  it  is  stated  that  at  the  end 
tiff's  case  an  affirmation  made  by  on 
an  officer  in  the  French  navy,  on  ~ 
frigate  called  L*  Heroine,  was  tendered 
by  the  defendants,  and  that  the  defi 
not  previously  filed  this  statement  or 
or  given  any  notice  to  the  plaintiffs 
duction  of  any  such  evidence.    The 
this  affirmation   in  evidence  by  the     _ 
now  made  a  ground  for  the  introducti^--^ 
evidence.    It  appears  now,  from  the 
counsel,  and  from  the  evidence  beforr^ 
that  it  was  correctly  stated  that  the 
M.  Sencz  was  not  filed  before   the 
the  cause  before  the.  rejzistrar  and  mi 
it  should  have  been  so  filed,  I  think. 
that  it  is  impossible  to  read  the 
registrar  without  seeing  that  he 
and   in    some    degree    founded 
the    evidence    of    M.    Senes.     No^^ 
was  an  officer  in  the  French  nav^ 
command  of  Admiral  Bmat  at  the 
evidence  went,  in  effect,  to  thi 
to  the  /.  £.  WaU  after  the 
his  opinion  when  he  so  oaine  op 
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The  lAsucd  rate  of  deinurrage  allowed  to  8i4iam  vessels 
of  the  ordinary  class,  carryhig  cargo,  is  iyd.  per 
ton  on  tlie  (jross  tonnage,  or  9d.  per  ton  on  tJte  net 
tonna/je,  per  day.     This  estinuite  is  arrived  at  by 
doubling  the  amount  of  the  wages  of  the  crew  and 
of  the  cost  of  their  provisions,  so  as  to  include 
both  expenditure  and  loss  of  trade. 
This  was  an  objection  to  the  registrar's  further 
report  in  this  cause.     The  suit  arose  out  of  a 
collision  which  took  place  at  the  island  of   St. 
Vincent  between  the  British  steamship,  the  CUu  of 
Buenos  Ayres,  and  the  North  German  steamsnip, 
Bismarck,  of  Hamburgh.    The  owners  of  the  Cii^ 
of  Buetws  Ayres  admitted  their  liability,  and  insti- 
tuted a  suit  to  obtain  a  limitation  of  the  amount, 
and  paid  into  court  the  sum  of  10,514{.,  being  at 
the  rate  of  SI.  per  ton  on  the  registered  tonnage  of 
the  vessel,  with  interest  up  to  the  date  of  such 
payment.    Two  sets  of  claimants  appeared,  namely, 
the  owners,  master,  and  crew  of  the  Bi^tmnrck,  and 
the  owners  of  the  cargo  on  board  her.    The  court 
thereupon,  as  the  amount  paid  in  was  insufficient 
to  satisfy  both  claims,  referred  the  question  to  the 
registrar  and  merchants  to  decide  the  proportion 
in  which  each  claim  should   be  paid.      The  evi- 
dence before  the  registrar  and  merchants,  on  which 
the  first   report  was    based,  was  entirely  docu- 
mentary evidence.     The  protest,  which  was  made 
before  the  North  Gorman  consul  at  Rio  de  Janeiro 
on  4th  June  1860,  contained  an  extract  of  the  log 
of  the  Bisnwrck.     From  this  extract,  it  appearea 
that  on  <^Oth  Nov.  18t)8  the  Bismarck,  bound  on  a 
voyage  from  Glasgow  to  the  Cape  of  Goo<l  Hope, 
moved  out  into  Glasgow  roads  and  took  on  board 
some  powder.     On  Ist  Dec.  she  went  to  sea  in 
good  order,  with  her  cargo  well  Htortnl,  and  with 
her  coals  on  board.     After  hmding   her  channel 
pilot  at  Quecnstown,  she  proceeded  on  her  voyage 
until  10th  Dec,  when  a  tire  was  discovered  in  her 
coal  bunkers.     The  powder  was  then  thi*own  over- 
board, and  by  the  use  of  the  steam  pump,  the  fire 
was  mastered  and  apparently  extinguisned.     On 
16th  Dec.  the  coals  again  commenced  to  burn,  and 
were  again  extinguisned  by  the  steam  pump,  and 
some  coals  were  taken  out  of  the  bunkers.     On  lOth 
Dec.  the  Bismarck  cast  anchor  at  about  6  p.m.  in  the 
roads  of  Porto  Grande,  St.  Vincent,  and  abo  it  9  p.m. 
on  the  same  evening  she  was  run  into  and  was  very 
seriously  damaged  by  the  City  of  Buenos  Aures. 
As  the  vessel  was  fast  making  water,  and  there 
was  a  fear  that  she  would  sink  in  deep  water,  the 
pumps  were  set  to  work,  and  were  kept  going  all 
night ;  and  on  the  following  morning  the  ship  was 
got  under  steam  into  shallow  water,  whereupon  the 
dry  portion  of  the  cargo  was   dischargoa.    The 
master  of  the  Bismarck  at  once  wont  ashore  to 
enter  a  protest  against  the  City  of  Buenos  Ayres, 
but  could  obtain  no  security  either  from  the  Eng- 
lish Consul  or  from  the  Portuguese  authorities,  and 
that  steamer  left  St.   Vincent.     On  22nd  Dec.  a 
survey  was  held  on  board  the  Bismarck ;  the  steam 
pump  was  continued  at  work   without  intermis- 
sion ;  the  discharge  of  the  cargo  and  of  the  coals  to 
the  amount  of  115^^  tons,  went  on,  and  attempts 
were  made  to  stop  the  leak,  but  without  success. 
On  28th  Dec.,  a  second  survey  was  held  on  board, 
and  in  consequence  a  diver  was  sent  down,  and  he 
discovered  that  the  hole  in  the  ship's   side  went 
down  8ft.  under  the  water  line.    After  continued 
efforts  to  stop  the  leak,  and  to  lessen  the  water  in 
her  by  pumping,  on  5th  Jan.  the  ship  was  given  a 
list  to  Btarhoaxd  in  order  to  raise  the  leak  better 


out  of  the  water,  and  the  boiler  aniiths  be 
the  repairs  from  the  outside.  On  16th  Jan. 
the  repairs  still  went  on,  the  captain,  the  fi 
socona  officers,  and  the  first  and  seocmd  eii( 
went  on  shore  to  note  a  protest  prepare 
notary.  On  18th  Jan.  the  ship  was  hove  furtb 
to  starboard  by  means  of  filled  water  ci 
which  on  22nd  Jan.  were  added  three  boats  fill 
water  in  order  to  enable  the  smiths  to  re 
lowest  plates.  On  29th  Jan.  the  boiler  mak 
finishoa  the  plates  outside  but,  aooording 
protest,  it  was  not  possible  for  them  U 
the  lowest  part  of  the  cat  ^th  plates,  ai 
part  was  stopped  as  well  as  possiole  from 
side  with  sacks  and  wood.  The  ship  wi 
tight,  and  the  fires  in  the  boilers  were  alli 
go  out,  and  the  pumps  to  stand.  Theren] 
ship  was  cleaned,  ana  on  let  Feb.  a  survey  n 
by  a  boiler  maker  and  the  commanders 
Brazilian  steamers,  who  reported  to  the  caj 
the  port,  that  the  ship  was  repaired  as  far 
means  at  that  port  would  admit,  but  that 
lower  part  of  the  repairs  had  been  effectet 
water,  they  could  not  have  been  sufficient 
plete  to  warrant  the  reloading  of  the  vess 
ner  charge ;  they  therefore  recommended  tl 
should  be  sent  to  a  port  in  £urope  for  poi 
repairs,  and  the  cargo  forwarded  to  its  destina 
some  other  vessel ;  they  further  suggested 
short  trial  of  the  engines  should  be  made  ii 
to  test  if  any  damage  had  been  sustained  h) 
in  the  collision.  The  trial  trip  did  not  take 
until  14th  Feb.  and,  according  to  the  prote^ 
intcrme<liate  time  was  used  to  caulk  the  dec 
take  in  coals."  The  trial  trip  took  place  i 
presence  of  appointed  surveyors,  who  found 
the  re|)aired  side  of  the  ship  made  much  water 
therefore,  recommended  that  the  ship  shoali 

fo  to  a  European  port,  but  should  go  to  B 
aneiro  there  to  effect  the  necessair  repaire. 
Bremen  three-masted  schooner  WiUy  was,  (1 
upon  cliartered  to  take  on  to  the  Gape  of  * 
Hope  the  undamaged  part  of  the  cargo^  ai 
16tn  March  the  Bismarck  put  to  sea  lor  B 
Janeiro,  being,  according  to  the  surveyors,  in 
cicnt  seaworthy  state  for  this  voyage,  and  ^ 
there  in  safety  on  ^^Oth  March. 

On  31st  March  she  was  surveyed,  aSK 
stating  the  damage  the  surveyors  reoomK:. 
**  that    the  ballast  and  coal    be  dischaig^ 
the    steamer    put    in    dry    dock,   and   • 
survey  held  when  in  dock ;    that  before 
into    dock    she    should    make    a    trip 
harbour     for    the     purpose    of    examiniii 
working  of  her  machinery,  it  being,  nevem 
understood   that    the    machinery  has  toe 
examined  after  the  steamer  leaving  the  do&s 
3rd  April  a  survey  was  held  on  the  madiina-c 
the  surveyors  reported  that  they  **  have  tJr 
inspected  the  machinery  of  the  said  siduntMi 
under  steam,  and  found  it  working  satisfil^ 
but,  nevertheless,  are  of  opinion  that  t 
machinery  should  have  a  thorough  overfaac 
leaving  the  dock.**   On  9th  April  the  Bteamnc 
then  in  dry  dook,  a  survey  was  held  mdcpm 
repairs  were  ordered,  in  order  "  to  make  tb9>^ 
in  as  good  condition  as  she  was  before  the  tm 
and  amongst  other  thinss  that  "  the  h^M 
steamer  bo  thoroughly  (WBaned  and  p>v:^ 
thi'eo  coats  of  red  metaUio  oxide,  the  flooragu 
takeu  up  for  examining  the  bulkhead.^ 
,  April  another  surrey  WMheUL^ 
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able ;  that  at  St.  Vincent  the  cost  would  be  twice* 
at  Rio  three  times,  that  of  pn)visionH  in  London 
that  German  crews  cost  less  than  Knglish  to  pro- 
vision, as  they  ixMiuirc  le^s  meiit,  and  cat  more 
fariiuuMJous  food;  that  his  evidence  lis  to  the  cost 
of  ship's  provisions  referred  to  salt  l>oef,  an(i  that 
he  had  no  knowle<lge.  that  there  were  large  stores 
of  wild  cattle  running  wild  at  St.  Vincent;  that 
the  cost  of  fresh  beef  at  Kio  was  lis  he  hiid  Ixien 
informed  from  t>»/.  to  Sd.  jxjr  lb.,  but  that  he  knew 
nothing  of  the  pri(H.^  at  St.  Vincent,  except  that 
fresh  beef  would  Ikj  somewhat  do^u'er  at  Kio  than 
at  St.  Vin(;tait  on  iu^count  of  the  UKxle  of  tnide. 

The  s<.H.Mmd  witness  was  Wilhehn  Lauer,  the 
master  of  a  (jerman  vessel  of  about  1<H>0  tons  burden. 
He  sUited  that  he  had  never  Ikhju  at  St.  Vincent, 
but  often  at  Rio ;  that  in  1808  he  wsis  at  Rio  with 
his  ship  for  three  months  ;  that  he  usiiallv  laid  in 
his  shij>*s  stores  (not  fresh  st.ores)  at  Bremen, 
where  the  prices  were  about  the  same  as  in  Lon- 
don ;  that  at  Rio  everything  is  dearer  than  in 
England,  including  fresh  stones ;  tliat  the  price  of 
fresli  meat  at  Rio  depends  on  the  season  of  the 
year,  it  lieing  in  the  ciry  sotison  sometimes  double 
the  price  it  is  in  the  wet  season;  tliat  the  wet 
season  is  from  April  to  Uctolier;  that  during  that 
time  fresh  meat  is  cheiiper  than  in  England  or  at 
Bremen  ;  that  the  price  of  salt  meat  at  Rio  is 
ubout  double  tliat  m  London ;  that  the  cost  of 
provisioning  a  ship  at  Rio  for  a  German  crew  would 
be  about  double  tliat  in  London  ;  that  the  cost  of 
provisioning  the  oHicers,  including  the  master 
when  at  sea,  would  \)e  alx)ut  double  that  of  a 
common  seaman  ;  that  by  the  German  law  a  master 
is  bound  to  give  his  men  fn^sh  me»t  twice  a  week 
whilst  in  port ;  that  the  cost  of  fresh  meat  at  Rio 
was  about  the  same  as  the  cost  of  salt  meat  at 
Rio ;  that  biscuit  at  Rio  was  double  what  it  is  at 
Bi'emen. 

The  third  witness  called  was  Constant  Staovens, 
who  was  the  managing  clerk  to  Messrs.  Lippert 
and  Co.,  «he  owners  of  the  BlttnMirkf  and  he 
stated  that  he  wiis  sent  out  by  that  firm  to  St. 
Vinc-ent,  when  the  news  came  of  the  collision; 
that  he  arrived  at  St.  Vincent  on  the  14th  Feb.  186'.*; 
that  he  had  bought  the  Bin nmrrJc  for  her  owners  at 
Glasgow,  and  had  fitted  her  out,  and  tli  *t  her  total 
cost  was  13,500^;  that  she  was  fitted  out  to  trade 
on  the  coast  of  South  Africa,  Cape  Colony,  and  up 
to  Port  Natal,  and  to  the  Mauritius  eventually, 
because  it  was  in  negotiation  to  have  a  mail  con- 
tract from  the  Mauritius  to  Port  Natal  which  she 
got  later,  and  carried  out  until  the  French  and 
rcrmaii  war  began  ;  that  she  siiiled  from  Glasgow 
with  230  tons  on  board,  her  tonnage  being  407  tons ; 
that  ho  took  this  cargo  at  low  rates  of  freight  as 
she  wiis  obliged  to  go  out  for  the  local  trade,  and 
they  were  willing  to  take  any  nites  rather  than  go 
in  ballast ;  that  tne  freights  paid  were  from  30^.  to 
608.,  mostly  about  35».,  instead  of  80*.  per  ion,  the 
usual  rate ;  that  it  was  intended,  when  the  ship 
sailed,  that  she  should  put  in  at  St.  Vincent  for 
ooals ;  that  arrangements  had  been  made  with  the 
firm  of  Messrs.  Miller  and  Son,  of  Bristol,  tliat 
their  firm  at  St.  Vincent  should  supply  the  ship  with 
coals ;  that  the  Bismarck  put  into  St.  Vincent  in 
pursuance  of  this  arrangement ;  that  it  never  took 
more  than  twenty-four  hours  to  coal  a  steamer 
at  St.  Vincent;  that  he  chartered  the  schooner 
Willy  to  take  on  the  cargo  on  20th  Feb.  186V),  but 
that  it  took  about  three  weeks  after  this  date  to 
ge^  the  cargo  ready  and  on  board  the  WiUi^  \  tbaAi 


the  delay  at  St.  Vincent  from  Ist  Feb.  tolMiKinl 
was,  first,  for  the  purpose  of  making  tbe  ghip* 
safe  as  possible  for  her  journey  to  Rio;  seeauBj, 
to  get  tlio  BiittHHrrk'tf  documents  properirdnn 
up  as  re(|uired  by  the  local  authorities  ana  brtk 
law  that  refers  to  such  average  cases;  thinl^,l» 
enable  the  master  to  provide  for  the  caigotfi 
duty  bound ;  to  get  the  damaged  parts  of  h 
cargo  put  to  rights  as  far  as  potuiibie;  d 
to  discharge  the  duties  ho  had  andertyxiif 
signing  buls  of  lading  at  Glasgow;  tint  tk 
a<.r<rommodation  for  reloading  the  oai^^wuvoj 
IkmI  ;  that  they  stiived  at  St.  Vincent  about  fn 
days  aflcr  the  ir&//f/ sailed ;  that  hiBordenvoi 
to  get  away  as  soon  as  possible,  and  thit  etaj 
|)ossible  exertion  was  made  to  get  away;  thittli^ 
were  obliged  to  buy  stores  at  St.  Vincait « 
they  would  have  been  starving  several  t^^^***»?^ 
they  were  nearly  starving ;  that  steamers  dW 
there  had  only  got  their  own  amount  ^  ff 
visions ;  that  tliere  were  no  cattle  <*i 
island  of  St.  Vincent,  but  only  on  '^*  fS 
of  Antonio,  alx)ut  seven  miles  distant,  ^'r^^ 
tliere  was  an  occasional  steamer  ^""^"'iS^v^Si 
the  isbinds ;  that  they  had  three  montl^  ^ 
stores  on  board ;  that  they  bought  ^^^^^-^^.  ^ 
weeks  at  St.  Vincent  for  the  voyage  to  ^K.'.  ^ 
exfxinses  were  much  heavier  than  in  ^^^^^^L^ 
there  was  very  little  fresh  meat;  that  t^^^^ 

Crovisioning  a  common  seaman  in  Eur^^^^rL^ 
<^  about  1*».  6*7.  jier  day,  and  for  an  oflSccr^  ^  « 
four  tiroes  as  much ;  that  he  sailed  t  "^^ 
Janeiro  with  the  Bittnuirck ;  that  he  was  ^^0^ 
all  the  surveys  held  there;  that  thejr*"*"  J 
steamer  out  of  dry  dook  as  soon  ^  th — -^^' 
that  the  survevors  would  not  look  at  th  -^^ 
in  the  dry  dock  ;  that  they  only  did  such 
dry  dock  as  could  not  be  done  elsewhci^''^ 
wei*e  anxious  to  save  the  rent  of  the  dock ;  "^ 
27th  April  to  8th  May  repairs  were  still  ^^ 
that  everything  was  done  as  the  survey 
mended,  and  as  quickly  as  possible ;  that^ 
was  engaged  for  her  at  Rio  until  ($th  ^ 
none  shipped  until  8th  June,  and  that  sher 
chartered ;  that  the  time  ^between  8th 
31st  Ma^  was  entirely  taken  up  by  the  k 
her  engines  ;  that  the  cost  of  provisions  ^  ^ 
some  cases  is  two  or  three  times  that  in  Lb  ""^ 
Hamburgh  ;  that  the  Bismarck  took  ou 
five  weeks'  provision  at  Bio  for  the  v» 
Hamburgh  ;  that  if  there  had  been  no  coll ' 
would  have  t^ken  twenty-one  days  to  go  to  < 
of  Good  Ho])e,  one  day  at  the  Cape,  threes^^^ 
Port  Elizal)eth  from  the  Cape,  one  day  th»^*^ 
days  from  Port  Elizabeth  to  Natal,  and  ^* 
there;  that  the  documents  preiiared  at  St*^^ 
were  so  prepared  by  orders  of  the  master,  •'•^ 
the  delay  with  regard  to  Uiem  was  owinC  ^' 
want  of  persons  competent  to  preimre  the«^*^ 
the  Portuguese  authorities  requiring  i  « 
forms  to  bo  gone  througli,  and  being  ▼^'T^^ 
In  addition  to  this  evidence,  Uie  dU'' 
alH)ve  refeiTed  to  were  produced  at  the  ix  ^ 
Fii*st,  a  protest  entered  into  by  the  mar^g-^ 
and  second  officers,  first  and  seoood  cs^ 
and  the  carpenter  of  the  Bismardtt  ^^ 
to  the  collision;  the  proceedings  n^^^ 
this  document  began  on  24di  I^ 
finished  on  1st  Feb.  1869,  but 
did  not  obtain  a  certified  coj^  from 
until  9th  March  1869;  seoondijf 
^  toirm.  of  civil  inspaofeioii  of  the  OHgo 
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sland  of  St.  Vincent  on  the  peti- 

of  the  BUtnarck;  the  proceed- 
ith  thin  document  began  on  31st 
ere  conchided  on  I3tn  Jan.  1869, 
1  not  obtain  a  certified  copy  until 
;  thirdly,  a  pabUc  form  of  civil 
her  portion  of  the  cargo  ordered 
irt  on  the  petition  of  the  master ; 
1  oonncction  with  this  document 
n.  1869,  and  were  concluded  on 
b  the  master  did  not  get  a  certified 
ilarch  1869 ;  fourthly,  a  prote^^t, 
e  same  persons  as  the  first  pro- 
\e  to  the  coals  damaged  by  fire  on 
rlasgow  to  St.  Vincent ;  the  pro- 
erence  to  this  protest  began  on 
.nd  were  ooncluaed  on  1st  Feb. 
ras  not  supplied  by  'the  notary 
^69 ;  fifthly,  a  copy  of  civil  pro- 
i  at  St.  Vincent  agaim^t  the  City 
to  recover  damages  for  the  col- 
on 16th  Feb.  1869,  and  concluded, 
ince  of  the  defendants,  4th  March 
>pywas  furnished  on  8th  March 
3opy  of  civil  proceedings  of  in- 
d  in  the  court  by  Millers  and 

appointment  of  surveyors  to 
ssioility  of  repairing  the  ship  at 
(e  proceedings  were  commenced 
,  and  on  15th  Jan.  the  surveyors 
d  that  it  was  not  possible  to 
1  repairs  at  St.  Vincent,  but  only 
kir  to  enable  her  to  proceed  to 
where  she  might  be  thoroughly 
:  proceedings  were  concluded  on 
nd  seventhly,  a  similar  document 

of  the  later  surveys  held  at  St. 
eh  it  appeared  that  proceedings 
,h  Feb.  1869,  that,  on  4th  March 
orted  the  extent  of  the  damage 
le  proceedings  were  concluded 
iai  copies  of  these  two  documents 

the  captains  on  9th  March  1869, 
om  the  notaries*  verification  that 
one  notary  in  the  island;  and 
t  sent  in  by  Miller  and  Nephew 
le  Blsttiarck,  from  which  it  ap- 
had  supplied  24  live  sheep,  at  the 
s  (about  £21  5«.  &Z  ).  and  17231b. 
.1,220  reis  (about  £56  5«.  lOtZ.,  or 
1  other  pro  visions,  which  had  been 
from  snips  lying  in  the  harbour, 
roduced  no  evidence,  but  at  the 
istrar  produced  and  read  in  the 

parties  two  letters  which  are  set 

jort  was  made  on  8th  July  1871 
afler  stating  the  way  in  which 
le  before  him,  and  disposing  of 
•y  questions,  set  out  the  evidence 
the  various  documents,  and  then 
ws : — 

that  we  have  to  consider  is,  what 
le  between  the  vcssers  arrival  at 
)th  Dec.  1868,  and  her  departure 
i  June  1869,  is  properly  charge- 
lioo.  Now  the  firstpoint  to  be 
)n  the  voyage  to  St.  Vincent,  and 
*rival  at  that  place,  fire  had  twice 
;st  the  coals,  first  on  10th  Dea  and 
of  that  month ;  and  although  the 
aooeeded  in  getting  Uie  mastery 


over  the  fire,  it  is  idle  to  suppose  that  they  would 
have  continued  their  voyage  from  St.  Vincent 
without  a  thorough  overhaul  of  the  vessel,  and 
without  discharging  the  whole  of  the  coals,  if  not  a 
I>ortion  of  the  cargo,  in  order  to  ascertain  the 
origin  of  the  fire.  That  this  would  have  taken 
some  time  to  effect,  is  apparent  from  the  length  of 
time  which  seems  to  have  been  required  to  dis- 
charge the  coals  and  cargo  after  the  accident,  when 
they  had  every  inducement  to  employ  the  greatest 
expedition  in  order  to  save  the  cargo  from  being 
damaged ;  they  had  also  the  assistance  of  the  crew 
of  a  Russian  frigate,  which  was  in  port  at  the 
time.  Looking  at  all  the  circumstances  of  the 
case,  we  think  that,  even  had  there  been  no  col- 
lision at  all,  the  vessel  could  hardly  have  dis- 
charged her  coals,  overhauled  the  cargo,  and  re- 
plenished her  stock  of  coals,  and  have  been  again 
prepared  to  pursue  her  voyage  under  five  days. 
The  collision  occurred  within  three  hours  of  her 
arrival  at  St.  Vincent ;  so  that  there  would  have 
been  five  days,  during  which  she  would  have  been 
necessarily  detained  at  St.  Vincent,  and  which 
cannot  be  charged  to  the  collision. 

"  Secondly,  it  will  be  seen  from  the  manifest  of  the 
Bi8mar(ik*8  cargo,  which  is  the  last  document  in 
the  printed  appendix,  that  the  vessel  was  originally 
destmed  to  the  Cape  of  Good  Hope,  Port  Elizabeth, 
and  Port  Natal,  rather  less  than  one  fourth  of  the 
freight  being  payable  in  respect  of  goods  to  be 
earned  to  the  Vape  of  (jk)od  Hope,  about  the  same 
amount  for  those  to  Port  Elizabeth,  and  rather 
more  than  half  the  freight  for  the  cargo  which  was 
to  be  landed  at  Port  Natal.  As  has  before  been 
stated,  when  it  was  ascertained  that  the  vessel 
could  not  continue  her  voyage,  the  damaged  por- 
tion of  the  cargo  was  sold,  and  the  undamaged 
portion  was  put  on  board  a  vessel  called  the  Wilhj, 
which  had  been  hiied  expressly  for  the  purpose  of 
carrying  it  to  its  destination,  and  thus  enabling 
the  owners  of  the  Bisimirck  to  claim  the  freight. 
And  as,  in  addition  to  the  freight  which  they  have 
received,  they  have  been  allowed  for  any  loss  they 
may  have  sustained  in  respect  of  the  damaged 
goods,  together  with  the  wholecost  of  trans-shippmg 
the  remainder  of  the  cargo,  and  of  the  hire  of  the 
schooner  Willy,  it  follows  that  a  deduction  must 
be  made  from  the  demurrage  for  the  time  •  hich 
would  probably  have  been  required  to  complete 
the  voyage  to  the  three  above-named  ports,  and  to 
there  discharge  the  cargo.  Objection  jras  at  first 
taken  to  any  deduction  on  this  account,  but  it  is  so 
clear  that,  if  the  claimant  gets  the  full  freight, 
which  he  would  have  earned  had  no  collision  taken 
place,  he  must  allow  for  the  time  during  which  he 
would  have  been  employed  in  earning  that  freight, 
that  it  seems  strange  that  the  point  should  ever 
have  been  contested ;  ultimately,  however,  the  ob- 
jection was  withdrawn.  Now,  according  to  the 
evidenc-e  of  Mr.  Staevens,  it  would  have  taken  the 
vessel  from  twenty  to  twenty-one  days  to  get  from 
St.  Vincent  to  the  Cape  of  Grood  Hope ;  he  allowed 
one  day  to  discharge  cargo  there,  three  days  from 
the  Cape  to  Port  Blizalicth,  one  diw  discharging 
there,  three  days  thence  to  Port  Natal,  and  two 
days  discharging  at  that  port.  In  all,  then,  he 
allows  from  thirty  to  thirty-one  days  to  complete 
the  voyage  from  St.  Vincent;  and  it  will  probably 
not  be  thought  that  the  time  is  at  all  too  long, 
when  it  id  remembered  that  the  Cape  is  above 
5000  miles  from  St.  Vincent,  and  Natal  nearly 
1200  miles  from  the  Ga;^^  ssid  \]^>3ifc  ^bi6  V»Al  \a 
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discharge  cargo  at  three  different  ports.  We 
shall,  therefore,  deduct  thirty-one  days  on  this 
aocoant.  Mr.  Phillimore  contended  that  some 
allowance  must  be  made,  on  account  of  the  freight 
which  it  is  thought  she  might  possibly  have  earned 
for  cargo,  which  she  might  have  tiiken  in  at  the 
Cape  or  at  Port  Elizabeth.  No  evidence,  however, 
was  given  that  she  would  have  obtained  any  such 
cargo,  or  as  to  the  amount  of  frcif^ht  which  she 
would  thereby  have  earned,  so  that  it  was  impos- 
sible to  form  even  a  '  conjectural  estimate'  on  this 
eoint.  It  is  also  not  to  be  forgotten,  that  if  she 
ad  taken  in  cargo  either  at  the  Cape  or  at  Port 
Elizabeth,  it  is  probable  that  she  would  have  been 
detained  somewhat  longer  at  those  places  than  has 
been  allowed  for.  On  the  whole,  we  think  that 
thirty-one  davs  would  be  a  fair  allowance  to  make 
for  the  completion  of  the  voyage  and  the  discharge 
of  the  cargo,  and  that  period  must,  therefore,  be 
deducted  from  the  time  for  demurrage. 

"And  now  we  come  to  a  very  important  question, 
namely,  whether  any,  and,  if  so,  what  amount  of  time 
was  wasted  at  St.  Vincent,  and  whether  the  ship 
could  by  reasonable  diligence  have  sailed  from  St. 
Vincent  at  an  earlier  period  than  she  did ;  if  so, 
and  that  this  time  was  not  necessarily  required  for 
the  repair  of  the  damages  sustained  by  tne  vessel 
in  the  collision,  it  is  clear  that  the  plaintiffs  cannot 
claim,  as  against  the  defendants,  the  time  that  has 
been  so  wasted.  It  must  not  be  forgotten,  that  all 
that  was  done  at  St.  Vincent  was  to  discharge  the 
coals  and  the  cargo,  and  to  do  certain  temporary 
repairs  to  the  vessel,  sufficient  to  enable  her  to  get 
to  some  port  where  the  permanent  repairs  could  be 
effected.  On  the  other  hand,  we  must  remember 
that  St.  Vincent  is  an  open  roadstead,  that,  there- 
fore, it  could  hardly  be  expected  that  repairs  could 
be  performed  as  expeditiously  there  as  at  a  port 
where  there  were  docks  and  other  facilities  for  the 
purpose.  The  coals  and  cargo  were,  it  seems,  dis- 
charged by  the  28th  Dec.,  and  without  examining 
too  minutely  whether  the  subsequent  repairs  were 
as  expeditiously  performed  as  they  might  have 
been,  we  find  from  the  survey  and  protest,  that  on 
the  1st  Feb.  the  temporary  repairs  nave  been  com- 
pleted, sufficient  to  enable  her  to  proceed  to  a  port 
tor  the  purpose  of  having  the  permanent  repairs 
done;  but  that  the  surveyors  recommended  that 
she  should  previously  have  a  short  trial  of  her 
engines.  It  was  not,  however,  until  the  14th  Feb. 
that  this  trial  trip  took  place.  YThy  it  was  that  it 
was  so  long  deferred  we  are  not  informed,  except 
that  we  are  told  that '  the  intermediate  time  was 
used  to  caulk  the  deck  and  take  in  coals.'  On  the 
trial  trip  it  was  found  that  the  vessel  made  so 
much  water  on  the  repaired  side,,  that  it  was 
determined  to  send  her  to  Rio  for  repairs,  instead 
of  to  a  north  European  port,  as  had  been  previously 
intended. 

"  It  was  at  this  time  that  Mr.  Constant  Staevens 
arrived  at  St.  Vincent,  a  circumstance  which,  it 
appears  to  us,  was  not  attended  with  all  the  ad- 
vantages which  the  owners  no  doubt  contemplated, 
when  they  sent  him  out  to  manage  the  vessel's 
affairs.  From  the  position  which  he  held,  as  re- 
presenting the  owners  on  the  spot,  he  might  have 
given  us  tne  fullest  information  on  the  case  ;  but 
unfortunately  he  was  troubled  with  that  kind  of 
memory  which  consisted  in  remembering  very  dis- 
tinctly all  those  matters,  however  triflmg,  which 
seemeid  to  tell  in  &voar  of  his  owners,  bjSL  in  ig- 
naring  altogether  facts  which  seemed  to  have  an 


opposite  tendency,  and  which  it  mig^t  re 
have  been  expected  that  he  would  have  ki 

"  The  vessel,  as  I  have  said,  had  onden 
trial  trip  on  the  14th  Feb. ;  it  was  not,  1 
until  the  16th  March  following  that  she  m 
Rio.  What  was  the  reason  ox  this  greal  c 
are  not  informed.  Mr.  Staevens,  when  ask 
refuge  under  the  plea  that  the  ship  was  ni 
management  of  tne  master,  and  the  mast 
not  produced  before  ns  for  examinatioiL 
was  a  suggestion  that  the  vass^  was  de 
from  the  14th  Feb.  to  the  16th  Maroh,  to  i 
Mr.  Staevens  to  arrange  about  the  nle  q 
damaged  cargo,  and  to  deapatch  the  nndss 
portion  to  its  destination.  There  wasada 
evidence  that  Mr.  Staevens  was  empkj^d 
this  time  in  obtaining  the  neoessary  -^ 
enable  him  to  claim  against  the  m^ja 
as  well  for  the  damage  occasioned  ^ 
which  had  broken  out  on  board,  '^ 
resulting  from  the  collision.  Bnt^  ev^~= 
it  woulabe  no  reason  for  detainhig 
St.  Vincent.  The  cargo  had  been 
charged  fVom  the  Bimnarck  and 
the  hands  of  Messrs.  Miller,  Brothei 
the  agente  at  St.  Vincent  of  the 
Bismarck.  Any  duties,  ther^ore,  oo 
the  sale  or  despateh  of  the  cargo  coi 
readily  performed  by  those  gentleme' 
Staevens  preferred  to  see  to  tne  saJe  i 
ment  of  the  cargo,  and  to  collect  tj 
documente  himself,  that  can  be  no 
should  have  detained  the  vessel  for  tJu 
Mr.  Staevens  might,  if  he  had  thought  I'l 
have  remained  behind  at  St.  Vincent, 
had  disposed  of  all  the  business,  have  (a 
ship  to  Kio ;  but  he  oonld  have  no  right 
the  vessel  for  this  purpose  at  the  cost 
parties.  If  Mr.  Staevens  had  never  oon^ 
all,  is  it  supposed  that  these  duties  would  t^ 
been  efficiently  performed  by  Messrs.  IGli 
owners*  agente,  on  the  spot  P  Or,  if  Mr.  St 
was  unwilling  to  allow  the  master  to  00 
without  him,  not  having  sufficient  oonfidi 
him  to  entrust  him  with  making  arrangemi 
the  permanent  repairs,  is  that  a  groan* 
whicn  we  can  allow  this  vessel  to  be  deta 
the  expense  of  third  parties,  for  a  period  * 
thirty  days,  at  a  cost,  according  to  the 
claim,  of  nearly  25L  per  day  P  We  are  d 
opinion  that  no  good  reason  hae  been  gi^ 
tuis  vessel  was  detained  at  St.  Vincent  f 
the  14th  Feb.  to  the  16uh  March  ;  nothing 
which  would  induce  us  to  throw  the  cost 
detention  upon  third  parties.  There  se 
doed,  to  be  no  reason  why  she  might  no 
diately  after  the  trial  trip  have  made  arran 
for  going  to  Rio ;  and,  allowing  two  days 
purpose,  wo  think  that  there  was  here  a 
twenty-eight  days,  that  is  from  the  16tl 
the  16th  March,  which  cannot  properly  be 
to  the  collision. 

**  The  vessel  then  arrived  at  Rio  on  i 
March,  and  no  time  seems  to  have  bees 
having  her  surveyed,  a  preliminary  snrve] 
been  held  on  her  on  the  Blst.  On  the  3i 
the  machinery  was  surveyed,  and  on  the  94 
same  month  the  vessd  underwent  a  tl 
survey.  We  are  not  disposed,  oonsidarmg 
at  whjch  the  repairs  were  done,  the  nalar 
climate,  and  the  character  of  the  peopfe^  I 
plain  of  the  time  during  whkh  ■£•  mam 
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equni  tn  about  twice  the  cost  of  the  wages  and 

Srovisions,  and  thnt  as  we  had  allowc<l  1*2/.  10<».  a 
ay,  it  appeared  t^)  ns  to  bo  more  than  siifBcient. 

"  It  W5IH  not  object«Hl  that  the  sum  of  Vul.  i)er  ton 
on  t!ie  gi*r)ss  tonnnj^e,  rn*  \hl.  |ier  ton  on  tne  net 
tonniige,  wa.«  not  thr-  usual  rate  for  vessels  of  this 
class,  or  that,  as  a  genenil  rule,  this  would  not  be 
a  pro])er  rate  at  which  to  allow  the  deniuiTacje  j 
nor  was  it  said,  that  about  double  the  cost  of  the 
wages  and  provisions  would  not  l>e  a  fair  aillow- 
ance ;  Imt  it  was  conten<le<l  that,  under  the  excep- 
tional circumst^uices  of  this  case,  which  T  will 
presently  state,  the  amount  was  not  sufficient.  No 
evidence  of  these  excei)tional  circiiinstiinces  was 
given  when  the  case  wiis  formerly  Ix'fore  us,  which 
is  the  more  remnrkable  if  they  intendwl  to  rely 
upon  them  for  nn  exceptional  award.  And  it  was 
chiefly  to  establish  this  point  that  the  witnesses 
were  pi-oduced  bofoiv  us  at  the  second  hc^iring. 
The  t:«*nor  of  their  evidence  T  will  now  procecil  to 
state.*' 

The  learneil  registrar  here  set  out  the  evidence 
of  the  witnesses  as  »l)ove,  and,  aft^r  H|K»<'ially 
noticing  the  evidence  of  St4ieveiis  «8  to  the  scarcity 
and  the  cost  of  pn)visioiis  at  St.  Vinc<»nt,  and  as 
to  his  stjitx'uient  that  th(»y  were  stjirving,  con- 
tinued : 

"Now,  on<»of  tilt*  |)eculiarities  of  these  references 
is  that  we  are  not  obliged  to  shut  our  eyes  to  facts 
whicli  are  within  our  own  cognisance,  even  though 
they  should  not  be  proved  by  the  evidence  in  the 
case,  nor  are  we  commOled  to  Iwlieve  statements, 
even  though  th('y  snould  be  sworn  to,  which  are 
contrary  to  tnir  experience  ;  thus  if  a  witness  were 
to  swear  before  us  that  the  usual  price  of  ro|)e  was 
lO*^*.  per  cwt.,  when  we  knew  it  to  be  worth  only  from 
38i».  to  428.,  or  that  a  fir-built  Amerinin  vessel  was 
more  vahud)le  and  more  ex|K»nsive  than  an  oak -built 
English  vessel,  we  should  simply  not  lM»lieve  him, 
and  shouhl  pn»fer  to  act  u|"Mm  our  own  experience 
and  knowledge  (»f  the  facts.     Applying  then,  tht»se 
princi|)les  to  the  eviden(re  of  Mr.  Staovens,  we  nm 
only  say  that  they  are  contniry  to  our  ex|)erience. 
From   having   had  a  brother   i*esid(Mit  for  many 
years  at    St.   Vincent,    as   judge   in   the    Mixed 
British  and  Portuguese  Commission  Court,  estab- 
lished at   tliat   pliiee,   1   haj)|K^ne4l   to   have   some 
knowledge  of  the  j)laee,  and  I  had  always  under- 
stoo<l  that  fresh  |)n)visi(ms  of  all  kinds  were  most 
abundant  and  cheap  at   St.  Vinc(>iit;  that   Isrge 
herds  of  cattle  were  U)  Ihj  found  in  some  of  tno 
islands    in   a   semi-wild    states,    from    which    the 
market  at  St.  Vincent  was  amply  supplied  ;  that  it 
was    a  favourite  place  of   resort,   especially   for 
American  men.*hant  vessels,  and  for  our  own  ships 
of  war,  to  obtain  frf'sh  provisions,  and  that  of  late 
it  liad  beccjme  a  very  im])ortant  coaling  station. 
With  this  kn«»wledge,  it  was  im|)Os8ible  for  me  to 
accept    without    question    the    evidence    of    Mr. 
Staevens,  unn^liable  as  we  hiul  found  it  to  Ix)  u|>on 
other  points,  and  with  a  strong  bias  in  favour  of 
his  own  side.     Accordingly  I  wrote  to  Mr.  George 
Miller,  a  partner  of  the   firm   of  Messrs.  Miller 
Brothers,  who  had  acted  ns  the  shin's  agent  at  St. 
Vincent,  and  who  T  knew  to  be  in  tnis  country,  for 
information  on  the  subject,  and  1   received  from 
him  a  letter,  of  which  the  following  is  a  co])y  : 

"  •  St.  Werburgh  Chambers,  Bristol, 
"*3rd  Feb.  1871. 

"  *  Dear  Mr.  Rothery, — I  have  thought  the  best 
answer  I  can  give  to  yoiir  note  will  be  the  enclosed 


account  just  received  from  our  St.  Vincent  hooM 
for  supplies  made  to  a  steamer  pnt  in  ihatk 
distress.  You  will  see  that  the  price  of  beef  ii 
l-U)  reis  per  pound,  which  is  equal  to  about  1]/L 

"  *  In  your  brother  Charles's  time  beef  wuaboi 
"Id.  per  pound ;  but  the  constantly  increidBg 
demand  at  St.  Vincent  of  late  years  for  sunpliei  to 
steamers,  and  the  imposition  of  a  municipal  tii,kBi 
caused  this  increase  in  price.  At  some  of  the 
other  islands,  where  the  consumption  is  genenHj 
limited  to  the  wants  of  the  inhabitants,  the  price 
is  less,  but  it  has  been  affected  in  all  of  them,  ii 
supplies  of  cattle  have  been  drawn  frmn  them  ftr 
St.  Vincent. 

"  *  At  St.  Jago,  St  Antonio/St.  Nicholu,  Von, 
and  Brava,  there  are  abundant  supplies  d  freik 
vegetables  and  fruits,  and  at  very  mooente  prioei: 
but  as  the  harbours  are  not  good,  and  at  tiaei 
dangerous,  they  are  little  frequented,  except  8t 
J  ago,  which  has  a  tolerable  harbour,  safe  for  niie 
months  in  the  year,  but,  then,  it  it  notoriooilj  im- 
healthy.  Com|)aratively  few  vegetables  are  gran 
in  St.  Vincent,  but  there  is  a  nearly  dailjr  importi- 
tion  of  them  from  the  island  of  St.  Antonio^  dwol 
about  twelve  miles.  You  will  see  in  the  aoooml 
sevenil  articles  supplied  under  the  headofeBgi- 
neiTs'  stores.  The  uurge  number  of  steamers  nd 
colliers  that  now  go  to  St.  Vincent  has  led  to  oar 
having  kept  in  store  there  almost  everythiiig  tist 
ctin  be  re(|uired  for  refittiuff  either  steamen  or 
colliers,  and  we  have  besides  a  staff  of  akiOBd 
English  engineers,  smiths,  Ac.,  supplemented  by 
taught  natives,  available  for  undertaking  Hgb 
repairs  when  needed. 

"  *  Will  you  kindly  return  me  the  aocoonft  is  de 
course  of  a  post  or  two  P — Believe  me,  yonntnilf. 

"  •  G.  Miiiii."' 

(Here  followed  the  account  mentioned  in  Ae 
letter,  showing  the  price  of  fresh  beef  as  140  lea 
or  about  7'84.1//.  per  pound). 

*'As  Mr.  Miller  had  not  replied  tomyqaeftKi 
about  the  cattle,  I  wrote  again  to  him,  and  reoeivi' 
the  following  reply  : 

•*  *  Bentry,  Westbury-on-Trym,  GloucestenUn 

5th  Feb.  1871. 

•*  •  Mv  dear  Mr.  Rothery, — Nearly  all  the  ofeit 
at  the  Cape  Verde  Islands  may  be  said  to  be  '"^^ 
half  wild  states  they  roam  about  nearly  at  wi^^ 

(>astur.igi^  over   unenclosed   common    laor 
lerd  together,  but  they  are  all  marked  and 
Formerlv  there  was  an  export  trade  to 
Indies,  but  it  has  ceased   for  many 
supply  now  is  fully  suflScient  for  the  exifitii' 
mand,  but  it  cannot  be  said  that  there 
heixis  from  which  an  unlimited  supply 
drawn.     If   the    demand    increased,  no 
largely  increased  production  would  be  stinuorv^  j 
at  present  breeding  is  left  entirely  to  c' 
no  sort  of  attention  given  to  it.    The  oolX 
in  which  I  ever  knew  wild  cattle  to  erist  ws ' 
Lucia,  one  of    the  smallest  of  the  Gap^cT: 
group;   there  were  very  few  there,  protacjK 
more  than  a  hundred,  but  I  believo  there  r 
there  now. 

"  'The  fights  described  by  your  hrotha 
have  seen  on  the  plains  at  St.  Nidiolir  ^rram  4t 
twecn  actually  wild  cattle,  bat  ImiLmp-h  mnf  ^ 
accustomed  to  roam  nearly  at  wilL 

"  '  I  am  sorry  that  I  did  not  faiDj  tt^^nfy^jgg  . 
first  note.  If  there  is  any  other  poul  ^Vf^tmA 
you  wish  informatioii.  aod  think  I  flw  gni^j 
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waffcs  appear  to  have  lx*on  VllL,  whicli  would  be 
42.  0#.  8a.  per  day.  The  total  cost  then  for  waives 
and  provisions  would  be  61.  2x.  Hd. ;  doubling  this, 
whicD  is  one  mode  of  obtaining  the  sum  proper  to 
be  allowed  for  demurrage,  we  get  only  l'2f.  ox.  4-?., 
whereas  the  sum  which  we  liave  allowed  for  the 
demurrage  of  this  vessel  is  12/.  \0s.  per  day. 
Tested,  therefore,  by  this  rule,  our  award,  so  far 
as  the  rate  is  conccme<l,  would  appear  not  to  be 
unreasonable. 

"  But  it  was  said  that  the  cost  of  thi.s  vessel,  and 
the  expenses  of  navigatint;  her,  were  so  great  that 
the  rate  of  demurrage  allowed  by  \in  would  not 
cover  the  ex]>enHeH,  and  at  the  same  time  aiford  a 
fair  remuneration  to  lior  o¥merB  on  the  capital  em- 
ployed. It  was  said  by  Mr.  Staevens  that  the 
original  cost  of  the  vessel  was  l^VKK)/.,  but  tlmt, 
owmg  to  the  expense  of  fitting  lier  out  and  other 
charges,  he  estimated  that  she  had  c(»8t  them  alto- 
gether ir>,<XX)/.  He  HtattHl  that  the  insui'ance  waH 
at  the  rate  of  V^  per  cent.  \HiT  annum  on  tliis  value. 
He  claimed  also  h  jier  cent,  on  the  capital  (!X|)en(leil, 
and  10  per  cent,  for  wear  and  ti*ar,  making  alto- 
gether ii  per  cent,  on  the  capital  exiiendcMl,  which 
would  be  3600/.  i>er  annum,  or  rather  less  than 
102.  a  day.  I'his  then,  added  to  the  cost  of  waces 
and  provisions,  would  make  about  102.  a  day 
instead  of  122.  lO^.,  the  amount  allowed  by  us. 

"Now,  the  first  thing  that  strikes  us  as  strange 
in  this  calculation  is  that  a  claim  of  10  per  cent, 
per  annum  should  l>e  made,  for  the  wear  and  tear 
of  a  vessel  which  was  not  being  navigated,  not 
tossed  about  by  the  winds  and  waves  with  the 
chance  of  injury  to  her  masts,  sails,  and  rigging, 
but  which  was  lying  safely  in  port,  part  of  the 
time  in  dry  dock,  and  undergoing  a  thorough  and 
complete  repair.  That  a  vessel  would  or  could, 
under  these  circumstances,  depreciate  at  the  rate 
of  10  per  cent,  per  annum,  is  what  no  one  in  the 
smallest  degree  conversant  with  these  matters 
would  allow.  Vessels,  it  should  >)e  observed,  de- 
preciate by  being  used,  not  whilst  undergoing 
repair  and  when  ni  dry  dock. 

**  Again,  it  is  t^)  bo  observed,  that  when  vessels 
are  insured  for  a  whole  year,  it  is  not  imusual  for 
the  insurance  ofHce  or  tlie  underwriters  to  make 
some  aljatement  when  it  is  shown  tliat  the  vessel 
has,  from  some  cause  or  other,  been  laid  up  in 
harbour  instead  of  >>eiiig  exposed  to  the  dangers  of 
navigation.  Mr.  Staevens  denied  that  any  such 
abatement  had  been  made  in  tliis  case;  and  although 
wo  have  shown  that  implicit  reliance  cannot  bo 
placed  on  the  word  of  this  gentleman,  we  will 
admit  for  the  moment  that  this  was  so.  We  will 
take  the  value  of  the  vessel  at  15,0002.,  and  allow 
that  the  rate  of  insurance  was  as  stated,  at  9  per 
cent.  Wo  will  also  allow  the  owners  the  6  per 
cent,  claimed  on  the  capital  employed ;  but  we  can 
hardly  allow  them  for  supi)Osed  wear  and  tear,  for 
which  there  was  no  pretence.  We  should  thus 
have  to  allow  at  the  rate  of  14  per  cent,  on  a  capital 
of  15,0002.,  which  would  give  21002.  per  annum,  or 
something  under  61.  per  day.  If,  instead  of  allow- 
ing 5  per  cent,  on  the  capital,  we  allowed  6  per 
cent.,  tnis  would  give  22502.  per  annum,  or  unaer 
61,  48.  per  day.  Add  to  this  the  cost  of  the 
wages  and  provisions,  which  has  been  shown  to  be 
at  uie  outside  62.  28.  8(2.,  and  we  get  122.  68.  Sd.  per 
day  as  the  rate  proper  to  be  allowed  for  the  demur- 
rage of  this  vessel.  What,  however,  we  have 
allowed  is  122. 10«.  per  day,  a  sum  therefore  fully 
0uScient,  not  only  to  cover  the  wagea  aad  pTO- 


visiona  of  the  crew,  but  to  give  the  owner  s&ir 
interest  on  his  capital. 

"  From  whatever  point  of  view  then  we  naai 
this  question,  it  seems  to  ns  that  the  rate  wuch 
we  have  allowed  for  the  demurrage  of  this  reui 
namely,  122^  lOf.  per  day,  is  a  reasonable  and 
proper  sum,  and  is  amply  safficient  to  cover  doi 
only  all  the  owners'  expenses,  but  to  allow  them  i 
reasomible  compeus;ition  for  the  capital  empkjei 
By  our  former  report  we  hud  allowea  for  theaenll^ 
rage  of  the  vessel  12502.,  being  for  100  days  at 
the  rate  of  122.  10«.  per  day.  As,  however,  by  thi 
additional  light  which  has  been  thrown  npoo  the 
ciLsc  by  this  further  inquiry,  we  have  oome  to  the 
conclusion  that  90  days  would  be  a  Bnffidcil 
allowance  to  make,  and  as  we  see  no  resaoo  to 
alter  the  rate  previously  allowed,  our  award  in 
rcjj^rd  to  the  demurrage  must  be  reduced  to  112S2, 
being  at  the  rate  of  122.  10«.  per  day  for  90  diji. 

"  We  are  very  glad  to  have  been  afTorded  tUi 
opportunity  of  correcting  the  estimate  whidi  ws 
luul  formea  on  the  case  as  it  was  at  first  presented 
to  us.    And  although  the  result  may  not  periupi 
Im)  quite  so  satisfactory  to  the  plamtiffB  as  thef 
may  have  anticipated,  it  will  no  doubt  be  a  sitiilM' 
tion  to  them  to  feel  that  the  case  has  now  beei 
thoroughly  investigated,  and  that  their  argnmeBti 
have  Ixicn   most  fully  weighed    and  coasidflnd 
To  us  also  it  is  a  satisfaction  to  feel  that  the  pn- 
ciples  which  have  hitherto  guided  us  in  awaraiBg 
demurrage  in  cases  of  this   description,  AHW 
upon  a  more  careful  examination  of  the  soqeet 
than  we  have  ever  before  given  to  it,  to  be  mmi 
The  attempt  which  the  owners   of  the  BitmarA 
have  made  to  obtain  a  larger  award  having  pnmd 
unsuccessful,  it  only  remains  for  us  to  ny  tint 
they  ought,  in  our  opinion,  to  pay  all  the  OQili 
occasioned  thereby. 

"  H.  C.  BoTEnT, 

"  8th  July  1871. 


From  this  report  the  owners  of  the  BUmmA 
ap|)caled,  and  filed  a  petition  in  objection,  of  whiflh 
the  material  allegations  are  as  follows : — 

11 The  owners  of  the  Bitmank  olaimflstMi 

day  only  instead  of  five  should  be  dedaoted  for  tilt  |n> 
bable  stay  at  St.  Vinoent,  had  no  oolUiaioia  haprwaod 

12.  The  learned  registimr  has  further  dednetM  froa  A* 
time  allowed  for  the  repairs,  the  whole  time  allowed  Ins 
14th  Feb  to  leth  March  being  the  time  f^om  tfas  IKiiMnlft 
trial  trip  to  the  date  when  she  aotoally  left  BL  Vinaafc 
This  deduction  was  not  made  in  the  first  rspoft .  •  • 
Bat  it  is  Bubmitted  as  matter  cdF  law  that  the  mMtar, 
being  in  the  cironmstanoes  agent  for  tibe  oazgo  ■■  mlii 
ship,  was  bonnd  to  perform  these  datiea,  and  tspMidlf 
to  attend  to  the  transshipment  of  the  oami,  for  wwkls 
had  signed  bill  of  ladiBv,  and  for  the  due  uunigyiss 
whereof  he  was  responsibto ;  and  that  this  was  ^Tii* 
taken  by  all  concerned  with  the  Bifmorvfc  at  St.  ViaBflft 
is  clear  from  the  evidence  of  Staevens.  Thsn  ft  VPVi 
that  the  whole  time  between  14th  Feb.  and  16lhlurA 
was  required  for  the  performanoe  of  these  datisa 

13.  .  .  .  And  it  is  submitted  that  thece  Is  no  gtaadkt 
ascribing  wilful  delay  to  the  masters  and  others  oaoimad 
in  the  mana^ment  of  the  Bumarvle,  and  that  on  ibtaofr 
trary,  there  is  every  probabiHtj  for  sapposfaig  thst  ttVi 
as  it  is  in  fact  sworn,  osed  ttieir  best  enasaTOon  ts  ksn 
St.  Vincent  as  soon  as  possible. 

14.  It  Mpears,  moreorer,  from  the  eridsBoe  of  StosNi* 
that  the  ship  was  not  fit  for  ssa  on  14thIW>.,aad  th^fv 
the  purpose  of  fitting  her  for  sea  alone  soom  ds^  asit 
have  been  consumed. 

15.  As  to  the  date  of  the  final  Nnalr  of  tts^bsMMj 
appears  that  the  last  wmrnj  of  tlie  Bimmmnk,  st'Bt 
Janeiro,  was  held  on  3td  Jane,  and  it  was  aottfll  ~ 
she  was  certified  to  be  fit  fbr  sea.    Tbeca  is  ao 
aaci^&Kn%  vd^  inUnl  dslaf  to  tts 
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with  the  Bismarck;  on  the  oontrary,  they  had 
rrery  HiotiYe  for  expedition 

16.  (This  paragraph  set  oat  that  the  repairs  at  Bio  had 
Men  done  in  as  short  a  time  as  possible,  and  in  accord- 
inoe  with  the  snrreys.)  On  the  3rd  June  the  Yessel  was 
igain  snrreyed,  and  on  the  4th  June,  the  time  for  demur- 
raffB  claimed  bj^  the  owners  of  tiie  Bismarck  expires. 

17 It  is  moreoyer  sworn  th«it  there  was  not  even 

h  twgjnning  made  of  engaging  cargo  for  her  till  the  5th 
ar  Oui  June ;  and,  in  fact,  she  did  not  leave  Rio  with  her 
ano  till  the  15th  June. 

18.  The  period  from  the  19th  Deo  to  the  4th  June,  less 
ane  day's  delay  at  St.  Vincent,  and  thirty-one  days  for 
lompleting  her  original  voyage,  makes  135  days  demur- 
mge  of  Hm  Bismarck^  the  time  claimed  on  behalf  of  her 


19.  As  to  the  rate  of  such  demurrage  a  day  the  learned 
sagistrar  has  found  the  value  of  the  vessel  to  have  been 
L5,000{.,  the  amount  contended  for  by  the  petitioners,  and 
le  liaa  allowed  interest  on  that  amount,  and  insurance  at 
I  pcnr  cent.,  in  estimating  the  amount  of  the  demurrage, 
m  olaimed  by  the  petitioners.  The  amount  of  the  wages 
if  tiie  orew  is  agreed  at  41.  Os.  8^.  a  day,  and  the  ordinary 
MMt  of  provisioning  the  crew  (that  is,  tne  cost  at  London 
ir  Nortn  German  prices)  has  been  found  by  the  learned 
ggiatrar,  in  terms  of  the  petitioner's  oontention,  at 
IL  2c.  a  day,  instead  of  36s.  to  21.  a  day,  as  found  in  the 
izat  report.  The  learned  registrar  luts,  however,  dis- 
Uowed  any  dum  in  respect  of  the  wear  and  tear  or 
mmUag  of  the  ship,  although  he  allowed  for  it  in  his  first 
eport,  and  although  it  is  manifest  that  there  must  be, 
nd  In  fact  was,  such  wear  and  tear  or  wasting  ;  and  he 
•■  diaallowed  all  claim  in  respect  of  increased  cost  of 
loriaions  at  the  ports  of  St  Vincent  and  Bio  de  Janeiro. 
90.  rnus  paragraph  set  out  the  evidence  as  to  prices 
fc  St.  Vlnoent  and  at  Bio  dQ  Janeiro.) 

21.  (This  paragraph  set  out  the  evidence  as  to  natural 
Kodnota  at  those  places.) 

22.  It  is,  however,  suirgested  that  fresh  meat  could  be 
ifoeoxed  vety  easily  and  cheaply  at  St.  Vincent,  in  spite 
f  the  testimony  of  Avis  and  Staevens  to  the  contrary. 
lie  learned  registrar  has  for  this  purpose  thought  fit  to 
iCer  by  letter  to  a  Mr.  Miller,  who  seems  to  have  some 
onneotion  with  St.  Vincent.  It  is  submitted  on  behalf 
f  the  petitioners  that  snch  reference  to  a  person  not 
nmmoned  hj  either  part^,  unsworn  and  not  cross- 
auxnined,  is  irregular  and  improper,  and  the  petitioners 
leelre  to  take  every  objection  available  to  them  in  law  to 
he  Information  given  by  him.  .  .  .  The  petitioners  there- 
ore  daim  an  allowance  on  an  average  of  double  the  ordi- 
mrj  prioe  of  provisions  on  account  of  the  deamess  of 
heports  of  St.  'Vinoent  and  Bio  de  Janeiro. 

23.  If  to  the  items  of  the  petitioners'  claim  allowed 
tj  the  laamad  nttistrar  addition  be  made  of  a  reasonable 
vm  in  respeot  of  wear  and  tear,  and  the  price  of  pro- 
ialona  allowed  by  him  be  doubled,  the  sum  will  amount 
o  Bometidng  in  excess  of  161.  a  day,  and  the  petitioners 
lain  161.  a  dij. 

24  The  learned  registrar  has  improperly  reported  that 
he  petitioners  ought  to  pay  the  costs  of  both  references. 

The  answer  of  the  respondents,  so  far  as  it  was 
nateiia],  was  as  follows : — 

4.  Aa  to  the  11th  article  of  the  petition  :  The  averments 
Q  the  mAI  11th  article  contained  are  untrue.  It  is  proved 
ij  the  evidence  tiiat  115|  tons  of  coaL  that  is  to  say, 
eoie  than  one  half  of  the  quantity  of  coal  which  the 
laaeel  eonld  carrr.  were  discharged  at  St.  Vinoent 

A.  Aa  to  the  lOtti  and  11th  articles  of  the  petition  :  It 
■  eabmitted  that  the  reasons  |fiven  in  the  registrar's 
iorther  report,  as  well  as  the  evidence  before  the  regis- 
aar  and  merohante  as  to  the  legal  proceedings  w£ach 
rase  taken  at  St.  Vincent  solely  on  account  of  the  fire  and 
lie  ccmeeqnenoee  thereof,  fully  warrant  the  conclusion 
ihai  hsd  there  been  no  collision  the  ship  would  at  least 
mrm  been  detained  five  days  at  St.  Vinoent. 

e.  Aa  to  the  12th,  13th,  and  14th  articles  of  the  petition : 
«)  The  avennenta  in  the  said  articles  contamed  are 
nftrae  or  iaaeoniate.  (b)  Hie  Bisma^rck  was  re^rted 
vadj  for  esa  on  the  1st  Feb.  and  the  learned  registrar 
MM  not  only  allowed  the  interval  between  the  1st  and  the 
L4lh  Fab.  for  taken  in  eoala,  for  oertain  neoessary  repurs, 
md  for  tiw  triU  trip,  bnt  has  also  allowed  a  fnrtner  time 
iH  two  dagfs  lor  any  farther  preparations  that  might  be 
■laij  Ip  eaaUe.the  ship  to  proceed  to  Bio.  There 
MevlMBoetodiow,norl9«ii(ygzvnuidaZ2e|gedin  the 


petition,  why  the  said  interval  of  two  days  was  not  a 
sufficient  allowance,  and  it  is  submitted  that  on  a  practical 
question  of  this  nature  the  decision  of  the  registrar  and 
merchants  ought  to  be  held  conclusive  in  the  absence  of 
any  reason  or  evidence  to  the  contrary,  (e)  The  learned 
registrar,  in  his  first  report,  stated  that  tlie  detention  of 
the  vessel  between  the  14th  Feb.  and  the  16th  March  at 
St.  Vincent  was  unaccounted  for,  and  that  he  thought 
that  if  ho  had  erred  at  all,  it  was  by  allowing  too  much 
time  for  demurrage.  On  the  arf^ment  on  the  objections 
to  the  registrar*!!  first  report,  it  was  urged  on  behalf  of 
the  respondents,  that  the  demurrage  allowed  in  that 
report  was  even  excessive,  becauRO  tha  detention  of  the 
vessel  between  the  14th  Feb.  and  tho  16th  March,  being 
unaccounted  for,  ought  not  to  have  been  allowed  in  the 
calculation  of  the  demurrage,  and  it  was  because  the 
appeUanta  alleged  their  desire  to  adduce  fresh  evidence 
to  explain  this  and  other  points  connected  with  their 
claim  for  demurrage  that  their  said  claim  was  referred 
back  to  the  registrar  and  merchants,  (d)  It  is  submitted 
that  the  learned  registrar  was  right  in  disallowing  in  his 
further  report  the  time  between  the  14th  Fob.  and  the 
16th  March,  because,  although  it  was  incumbent  upon  the 
appellants  to  prove  that  the  detention  was  tho  necessary 
and  proximate  consequence  of  the  collision,  they  failed  in 
adducing  any  satisfactory  evidonoo  to  that  effect,  and 
also  because  the  evidence  adduced  before  the  registrar 
and  merchants  shows  that  the  afore*montioned  detention 
was  not  such  a  necessary  and  proximate  consequence  of 
the  collision  as  to  make  the  owners  of  the  City  of  Buenos 
Ayres  legally  liable  in  respect  of  the  same,  {e)  It  is 
further  submitted,  that  the  reasons  given  for  the  ship's 
detention  in  the  afore-mentioned  articles  of  the  petition 
are  not  proved  by  the  evidence  before  the  registrar  and 
merchants,  and  that,  even  if  they  had  been  proved,  the 
ownera  of  the  City  of  Buetios  Ayres  would  not  have  been 
legally  liable  in  respect  of  such  detention  as  a  conse- 
quence of  the  collision. 

7.  As  to  the  15th,  16th,  17th,  and  18th  articles  of  the 
petition  :  (a)  The  statements  therein  contained  are  untrue 
or  inaccurate.  (6)  As  to  the  second  repainting  at  Bio, 
this  court  has  aJready  decided  that  the  appelliuits  claim 
in  respect  of  the  same  must  be  rejected,  and  it  is  there- 
fore submitted  that  their  claim  for  so  much  of  the  demur- 
rage as  was  occasioned  by  the  second  repainting  cannot 
be  supported,  {c)  It  ii  Bubmitted  that  the  question  when 
with  reasonable  diligence  the  necessary  repairs  at  Itio 
might  have  been  completed  and  the  vessel  made  fit  for 
sea,  is  one  which  tho  tribunal  of  registrar  and  merchants 
is  peculiarly  competent  to  decide,  and  that  their  decision 
ought  not  to  be  overruled  unless  it  appears  manifestly  to 
be  wrong,  but  it  is  aluo  submitted,  that  the  evidence 
before  the  registrar  and  merchants  fully  supports  that 
decision. 

8.  As  to  the  19th,  20th,  21  st,  and  23rd  articles  of  the 
petition  :  (a)  'The  averments  therein  contained  are  untrue 
or  inaccurate.  (&)  The  learned  registrar  founded  his 
estimate  of  the  rate  ot  demurrage  on  the  consideration 
rhat  the  sum  of  6c/.  per  ton  on  the  gross  tonnage  was  the 
usual  rate  at  which  demurrage  is  estimated  for  vessels  of 
the  class  of  the  Bismarck^  a  rate  which  was  generally 
found  to  be  equal  to  about  double  the  cost  of  wages  and 
provisions  per  day,  and  the  learned  registrar  awarded  a 
rate  of  demurrage  even  exceeding  the  sum  which  a  calcu- 
lation upon  either  basis  would  give,  (c)  It  was  alleged 
on  behfiJf  of  the  appellante  before  the  registrar  and  mer- 
chants, and  is  alleged  in  the  petition,  that  the  present 
case  is  exceptional,  because  the  expenses  of  provisioning 
the  crew  at  St.  Vincent  and  Rio  were  peculiarlv  great. 
But  the  appellante  did  not,  although  tney  might  have 
done  so  and  were  challenged  to  do  so,  produce  the  proper 
evidence  to  show  the  cost  of  tho  provisions  actually  con- 
sumed at  St.  Vincent  and  Bio.  (a)  It  is  submitted,  how- 
ever, that  the  decision  as  to  the  cost  of  provisions  at  St. 
Vincent  and  Bio  by  the  learned  registrar,  assisted  b^ 
merohante,  who  had  the  advantage  of  hearing  the  exami- 
nation and  cross*examination  of  the  witnesses,  ought  not 
to  be  overruled  by  this  court  unless  it  is  manifeHuy  erro- 
neous, (e)  It  is  further  submitted,  that  the  account  given 
of  the  evidence  in  the  afore-mentioned  articles  of  the  peti- 
tion is  inaccurate  and  incomplete,  and  that  the  evidence 
fully  warranted  the  oondusion  steted  in  the  registrar's 
f  nruier  report  as  to  the  cost  of  provisions  at  St.  Vinoent  and 
Bio.  (/)  As  regards  the  complaint  made  in  Uu^22:Djivl^&s^lb 
of  the  petition,  \ihat  ^2hA  WtrAdi  -rai^Nxtx  v&mr^Vi 
letter  to  Mr.  MmQc,  \;ba  aaidLlAx  ^tfSi^  ^fraA  %» Ts^^ 


ADV.] 

tlie  firmoT  HillaruirJ  Co,,the  ■ppeU&ut8'  okd  a^snte  for 
ths  ahip  at  9t.  Viocent,  and  the  appclbuiU  noitber  ob- 
Jaoted  to  the  pTodootian  of  Mr  Millar'a  luttera  nor 
uked  to  prodnce  osj  fnrthcr  arideDCe,  although  thono 
latten  were  read  by  the  learned  regriKtrar  far  the  pDrpone 
of  warniuK  Mi.  StseTenn.  the  appnllants'  pnDcit«1  witiiuaH, 
of  the  TookloM  KtAtementa  he  ha*]  miidu,  luiil  to  afTord  him 
■n  opportunity  of  makinic  ao  oiplanatiou  as  UvU  aa  to 
enable  the  app<!lluiti>  tti  adduce  further  evidcmce  if  they 
thought  proper,  {iij  li  in  submitted  that  the  reference  to 
Ht.  Hillor  wliich  ie  oompliimed  of  wai  iioithet  unusual  nor 
improper,  but  it  is  aliio  submitted  that  it  in  irbolly  im- 
material, not  only  bcoauxe  the  decittioo  of  the  rt'ffiatrar 
and  marchanta  aa  to  tbt  c^ost  of  jiroviaiona  at  St  Yinoetit 
and  Rio  waa  not  foundiil  on  the  information  rooeived  from 
Mr.  Miller,  but  al«o  bL-raa™  that  .lefiaion  wan  fulW  borne 
outbytheeTidence,  and,  finally,  beoauae  tho  petitioner* 
(ailed  to  prove  by  aatiiifactory  eriiienoo  whieh  they  iiiunt 
or  might  UTe  hu  ia  their  po-Keaaion  what  whh  iLutunlly 
expended  for  proviaionx  at  St.  VinL-ent  and  Kio.  (fi)  It 
waa  Knggeitod  by  the  appellante  before  thu  rek'iittHr  and 
merohMta  that  there  wan  a  thinl  proper  mode  of  iwli- 
mating  the  rate  of  demurrapt.  nami'ly,  by  alluwinir  n  mm 
made  up  of  Sio  per  eent.  on  the  oriifinal  ooHt  price  of  tha 
Teeeel,  ten  per  cent,  for  wear  and  tvar,  cine  p«r  oent.  fi  r 
fnaaraDim  and  the  coet  of  wagta  and  proviHioim,  Bat  it 
ia  aubmitted  that  to  adopt  thia  bai<ia  of  oolaulation  would 
bo  eqnally  erroDeoua  and  unUBual,  and  that  altbonifh  the 
demnrran  mi^ht  well  be  measured  by  the  nett  oaminm 
(rf  the  Boip,  it  cannot  properly  be  meaanred  bj  or  maiie 
to  depend  cm  the  orijcinal  uoot  price  of  the  ahip  ;  and  it  ia 
farther  aubmitted  that,  in  fact,  the  mode  in  which  the 
learned  regiatrar  fiiod  the  rate  of  dumurmjte  ia  aimply 
founded  on  what  expt'rioncfl  and  practice  haiu  proved  to 
be  the  ordinary  nett  eaminR*  of  a  ahip  of  tho  tonnatfeand 
olaaa  of  the  IHimarck.  (i)  It  ia  aubmittul  that  thu  dooi- 
lion  arrived  at  by  tho  learni-d  regiatnr  aa  tu  the  rate  o( 
domnrroffe  is  oue  which  for  many  roaiKina  uught  not  to  lie 
overruled  nnleaa  it  is  manifcatly  wroncf;  but  it  ia  alxo 
snhmittfd  that  hia  doeiaion  ia  right  for  the  reaaona  ntatad 
in  the  regiatiar'a  further  report,  and  a]iu>  booannc  the 
nett  earning*  of  tbo  Rumnrrt,  which  is  all  the  appelluita 
loat  bj  the  detention,  were  not  proved  to  be  greater,  and 
were  even  admitted  by  the  appollaota  before  the  runnatrar 
and  merchant!  not  to  be  greater,  than  the  ottlinary  earn- 
inga  of  ahipa  of  her  elnsa  aTid  tonnage,  and  the  eipenaea 
of  the  ahip  during  the  detention  ware  not  proved  to  have 
been,  and  were  not,  in  fact,  nnnauall;  larRe. 

Bee.  5  and  9. — Dull,  Q.  C,  for  tho  petitioners 
(owners  ot  tlio  Bliimiirek). — We  claim  demurruf^ 
for  1.T5  days.  The  sum  allowed  per  day,  12/.  10«„ 
is  tou  small.  Ab  to  tlio  time,  the  dcdui^tion  of  five 
iIhvs  at  St.  Viiicont  was  improper.  We  do  not 
object  to  the  deduction  ol  thirty-ono  diws  for  the 
time  that  would  have  been  occupied  id  the  voyage 
to  Port  Natal.  We  object  to  the  deduction  of  the 
twenty-eight  days  at  St.  Vincent,  and  to  part  of 
the  deduction  of  twenty -eight  days  at  Bio  do 
Juieiro.  The  evidence  as  to  the  time  occupied  at 
St.  Vincent  shows  that  but  for  the  collision  no 
overhanling  of  the  car^  would  have  been  neccs- 
aaiy.  There  is  no  evidence  that  the  coals  need 
have  been  discharged,  and  no  inference  could  be 
drawn  from  the  tact  of  the  fire,  as  the  discharge  of 
tho  coals  took  place  a^er  the  collision,  and  was  a 
natural  conseqnonco  of  it.  These  facts  depend  on 
Staevons'  evidenee,  which  is  uncontradicted,  Tho 
veBsel  wonld  only  have  been  two  days  at  St.  Vin- 
cent but  for  the  collision,  and  she  was  going  there 
nnder  any  circumstances  to  coal.  As  bo  the  dis- 
allowance of  twenty-eight  days  at  St.  Vincent, 
Staevons'  evidence  showed  that  she  was  not  ready 
tostail  before  the  ISthUarch.  It  was  the  duty  of  the  ' 
master  to  find  another  ship  to  carry  on  the  cargo, 
and  this  waa  the  cause  of  the  delay.  If  it  should  , 
be  foond  that  tbey  stayed  for  the  purpose  of  getting  ^ 
the  neceesary  jWDers  prepai«d  with  reference  to 
tbe  ship  in  which  the  cargo  was  forwarded,  the 
jnaeter  orJy  did  his  dut^ .    Thero  is  no  «v\denG« 
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that  thia  could  have  been  done  bj  Heasra.  UOr^ 
or  that  tbey  were  agents  for  tbe  otnien  (f  lb 
BUmarck.      The    master   waa    bound   to  get  tin 
ilocumeiitB  for  the  owners  of  the  cargo,  or  tbq 
could  not  lutvo  claimed  against  the  nnderwritOL 
As  to  tho  deduction  of  twenty-^f^ht  dayi  it  Sin, 
tho  engines  could  not  have  been  repwred  in  4j 
dock,   according   tn   the   evidence,    and   extenihe 
re|)uira  were  neci'swaiy.     Tho  fart  of  tbe  nnir. 
writers'  agent  signing    the    survi^jB   does  not  in 
any  way  indicate  when   the  repairs  were  finiihed. 
If  the  signuturee  to  the  Hnrveys  ending  8th  Uq 
proa!  anything,  the  same  siKnntare  is  app«kdedto 
those  of  ;Slst  May  and  3rd  June,  and  the  daieonlf 
dilTcre.    The  underwriters  would  only  be  liable  Icr 
what  was  the  consequence  of  tbe  collision.  Ifoaip 
wan  contmcted  for  until  f>th  June.    Thei«iBiKithin( 
on  the  Fhcc  of  Stacvena's  evidence  to  entitle  tke 
registrar  to  discredit  it.     The   producing  of  Hr. 
Mulcr's  letter  was  most  nnjnstiftable ;  it  ms  inbo- 
ducing  unsworn  testimony  for  tbe  pniroae  nf  dii- 
crediting  awoni   evidence.      [Sir    K.    Panunu 
— 1  cannot  see  upon  what  ground  this  letter  oenU 
be  admitted  in  evidence.    1  preanine  jou  objedid 
to  it  at  the  time.]    We  could  not  obwct  to  ib 
use,  aa   it    was   in   the  poaaeasion   of  tba  nort; 
it  waa  not  evidence  according  to   first  pnndplNi 
and  we  were  not  bound  to  object.      It  aSeeUi  'it 
mind  of  tbe  registrar  aa  to  Mr.  Staevena'i  cndt- 
bility,  if  not  na  to  the  amoant  we  were  entitled  tiL 
Ah  tu  tbe  rate  of  demnrrage,  the  proper  maaiDR 
ia  II.  perthounnnd  per  day  on  theTMoeof  theibf: 
{TJif  Bl-ti-k  Prhtre,  Lush,  568.)     Wo  m«  tiurrfn 
entitled  to  15t.  per  day,  as  our  valae  was  IJ^CKKK. 
Dir.  <Mh.-~W.  a.  F.  PkHiimore  on  the  muds  oda 
— ^c  common  practice  in  estimatiuK  Uk  nUJ 
demurrage  is  to  take  the  earnings  ot  tbe  wad 
before  tho  collision,  and  so  find  the  amoant  En 
that  is  difficult,  aa  the  BitTnai-ek  waa  fitted  oat  to 
create  a  new  trade,  and  her  fVeight  was  below  it 
naual  rate.     Tho  averment  in  the  answer  thattt 
per  ton  on  the  gross  tonnage  is  the  nanal  nt«  d 
demiimige  is  contrary  to  tbe  Blade  Pnitte{Kf,\ 
We  claim  10  per  cent,  for  intereet  and  wesr  ui 
tear,  that  is  5  per  cent,  for  interest  and  5  ps  iKt. 
for  wear  and  tear.    There  is  no  question  a*  to  At 
!>   per  cent,   for  inauronoe.     On   the   qnestiM  i 
wages  of  crew  and  provisions  the  first  ia  right,  lb* 
second  is  too  small,  in  tho  firwt  report  the  t^ilDV 
allowed  for  wear  and  t«ar ;  here  tie  does  vtA,  nd 


changing, 
rboor.  1^  o 


leteriorat«,  oven  in  harboor.  1^  costof  pmi 
allowed  is  too  small,  and  we  dalm  41.  4*.  a  d^  ■ 
account  of  the  extra  expenses  at  Saint  Vincent  nl 
Bio,  as  shown  by  Staerens's  eridenoe,  nseoiitn- 
dieted  save  by  the  letter  of  Mr.  UilLer. 

The  Adtairaiiy  Adeoeaie  (Dr.  Deane,  Q.C.)  ftr  At 
respondents  (the  owners  of  owrgo  on  bcaid  tk 
Biemarck.) — There  ia  no  obligstion  thrown  iipcs> 
master  whose  ship  has  been  iidored  to  remain  aitk 
his  cargo  to  see  it  transhipped. 

The  Hambunh,  Bro.  A   tnah.   879 :  S  L.  T.  >«■ 

X.  S.  ITS ; 
Tht  Eamak,  L.  £ap.  1  P.  C.  5(&jaS:  U  L.  T.  Sf- 

Sep.  N.  B.  ise-ira. 
The  master  stayed  to  adjust  the  pliers  reUiigM 
the  cargo;  this  had  notning  to  do  with  tba  oof- 
sion,  and  there  waa  no  jnstdfication  tor  relaiBV 
the  ship  at  St.  Vincent  after  Feb.  IBtb.  Sha  «■ 
fit  to  sail  after  tbe  aarver  of  1st,  Fab  latS.  ii 
"'  'Jiero  ia  nothing  to alinwtha'  -'  '  ' 
&  TtiA\«nft\iwn  TofMired  ii 
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Miller  pat  in  shows  that  the  price  of  provi- 
is  not  excessive.  The  calculation  in  the 
rmee  {sup.)  was  made  under  the  extraor- 
ircumstanoee  of  that  case.  The  Bismarck 
ve  discharged  her  coals  at  St.  Vincent,  as 
had  been  extinguished  with  salt  water,  and 
dered  them  liiuble  to  take  fire  again.  The 
these  proceedings  should  not  fall  on  the 
ants,  as  the  cause  of  any  error  in  the  report 
ihe  owners  of  the  Bismarck  have  not  put 
documentary  evidence,  as  to  the  actual 
i  incuired,  before  the  registrar  and  mer- 

,  on  the  same  side. — The  discharge  of  the 
oals  and  the  reloading  must  have  taken 
ys.  The  legal  proceedings  connected  with 
3  lasted  three  weeks,  ana  this  would  have 
le  independently  of  the  collision.  We  are 
3wed  five  days  for  this.  On  the  first  re- 
bhere  was  no  evidence  of  what  the  ship  was 
.  St.  Vincent,  but  on  the  second  there  was, 
1  this  it  appears  that  the  master  was  taking 
^;al  proceedings  and  the  trans-shipment  of 
o,  which  he  was  not  bound  to  do,  nor  was 
d  to  delay  the  voyi^. 
m  V.  Hendermm^  L.  Sep.  5  Q.  B.  346 ;  22  L.  T. 

LN.  S.  577 ; 
k  V.  ThamUm,  9  A.  &  E.  314. 

master  is  not  bound  to  look  after  the 
3  of  the  cargo,  he  cannot  charge  us  with 
y.  The  legal  proceedings  were  to  obtain 
)  against  the  underwriters.  With  regard 
elay  at  Bio,  everything  was  completed  on 
t,  the  underwriters*s  agents  would  not  have 
d  their  signatures  to  the  surveys  until  the 
were  actually  done.  As  to  the  rate  of  de- 
).  Demurrage  cannot  be  properly  measured 
rrice  paid  for  the  ship:  (Pritchani's  Digest, 
.)  This  ship  would  not  earn  more  than  usual 
lerefore  only  entitled  to  the  usual  rate.  The 
Prince  (swp.)  was  a  case  where  unusual 
vere  made.  The  usual  rate  is  6^2.  per  ton, 
b  is  the  basis  of  the  registrar's  report.  He 
bo  the  other  modes  of  calculation  to  make 
)rt  agree  with  the  appellant's  theory  as  to 
id  tear.  The  evidence  as  to  the  cost  of 
ns  is  not  satisfactory.  The  question 
'  evidence  should  be  ob|ected  to  before  the 
r  and  merchants  should  be  decided,  as  they 
\  information  out  of  court.  Miller's  letter 
different  from  other  evidence,  such  as  is 
d  at  these  references.  [Sir  B.  Philu- 
No  doubt,  but  the  objection  in  this  case  is 
tier's  letter  is  used  to  contradict  Staevens' 
3  ;  an  unsworn  document  used  against 
testimony.  The  regbtrar  in  his  report 
B  guided  by  this  letter,  and  there  was  no 
nity   of   cross-examination.     This  is  not 

Tne  registrar  did  not  form  his  opinion  on 
ter  alone,  and  he  came  to  the  conclusion 
aevens's  evidence  was  untrustworthy,  and 
nothing  to  show  the  contrary. 

.2.— IT.  O,  F.  PhiUimore  in  reply.— There 
opportunity  of  testing  Miller's  statements. 
ras  no  neoesaity  for  us  to  enter  into  a  pro- 
to  the  coals  at  St  Vincent.  The  coaling 
only  have  taken  twenty-four  hours. 
1^  a  master  is  not  bound  to  trans-ship,  it  is 
9  decided  that  he  may  not  do  so.  No  doubt 
ayed  them,  but  the  principal  object  of  the 
M  the  som^  d  the  damaged  cargo  and  of 
{ft.    The  uidarwxiter^B  oertifioftte  on  the 


Bio  surveys  only  shows  that  surveys  have  been 
held.  Evidence  was  that  the  donkey  engine  could 
not  have  been  repaired  in  dry  dock.  As  to  rate  of 
demurrage;  this  was  a  first  trip,  and  ordinary 
rules  cannot  apply.  She  was  prevented  by  the 
delay  of  collision  and  the  Geiman  war  from  con- 
tinmng  her  trade,  and  future  earnings  are  there- 
fore no  test.  The  rate  of  6d,  per  ton  cannot  apply 
to  large  steamers.  The  test  is  the  average  price  m 
the  vessel  at  the  time  of  the  collision.  There  were 
extraordinary  expenses  according  to  th^  evidence. 

Cur.  adv,  vuU, 
Dec,  19. — Sir  B.  PmLLmoRB. — ^This  is  an  appeal 
from  second  report  of  the  re^trar  assisted  by 
merchants,  in  a  cause  of  limitation  of  liability, 
which  was  referred  to  him  by  this  court  in  order 
that  he  might  pronounce  upon  the  claims  of  the 
owners  of  the  vessel  Bisma/rck  and  of  the  owners 
of  the  cargo  laden  on  board  her,  against  the  City  of 
Buenos  Ayres.  The  limit  of  the  liability  of  the 
Buenos  Ayres  had  been  fixed  by  the  court  at  the 
sum  of  10,5142. ;  the  claim  of  the  owners  of  the 
Bisma/rck  was  for  a  sum  of  13,546Z.  6#.  6(2. ;  the 
claim  of  the  owners  of  the  cargo  was  for  a  sum  of 
44442.  190.  7d,  The  fund,  therefore,  paid  into  court 
of  10,5142.,  with  the  interest  at  4  per  cent,  from 
the  diate  of  the  collision  until  the  payment  into 
court,  was  insufficient  to  satisfy  the  two  claims 
upon  it,  and  the  question  to  be  decided  was  the 

Eroportion  in  which  that  fund  should  bo  divided 
ctween  them.  The  first  rep)ort  of  the  registrar, 
made  in  April  1870,  found  that  the  sum  of 
82052.  Os.  9(2.  was  due  to  the  petitioners,  instead  of 
the  sum  of  13,5462.  6s.  6d.  claimed  by  them.  To 
the  owners  of  the  cargo  35582. 11«.  was  awarded  in 
Ucu  of  the  sum  of  44442.  19s.  7d.  claimed.  With 
that  award  the  owners  of  the  cargo  are  cod  tent. 
Objections  were  taken  by  the  owners  of  the  Bis' 
marck  to  this  report,  and  the  case  was  heard  before 
me  in  December  and  January  last ;  and  the  result 
was,  that  all  objections  were  withdrawn,  with  the  ex- 
ception of  those  which  related  to  the  sum  allowed 
for  demuri'age,  and  with  respect  to  this  item  the 
court  sent  back  the  report  for  reconsideration,  with 
Uberty  to  both  parties  to  produce  further  evidence, 
and  with  power  to  the  registrar  to  increase  or 
diminish  the  amount  previously  awarded.  In  July 
the  registrar  made  a  second  report,  in  which  he 
found  that  11252.  was  due  to  tne  owners  of  the 
Bismarck  on  account  of  demurrage  in  lieu  of  the 
sum  of  12502.  previously  reported  to  be  duo.  The 
owners  of  the  Bismarck  have  appealed  against  this 
award  to  the  court,  and  they  place  their  objections 
to  it  upon  two  grounds — namely,  that  the  demurrage 
is  inadequate,  both  with  regard  to  the  time  and  to 
the  rate  of  expenses  allowed.  The  demurrage 
allowed  on  the  first  report  was  for  100  days,  at 
122.  10«.  per  day ;  the  demurrage  allowed  by  the 
second  report  is  for  ninety  days  only,  at  the  same 
rate.  The  appellants  claimed  in  their  petition 
10352.  more  tnan  the  sum  allowed,  on  the  ground 
that  they  were  entitled  to  demurrage  for  135  day^, 
at  the  rate  of  162.  per  day.  That  period  of  time 
was  reduced  by  five  days  during  the  course  of  the 
agreement,  and  130  days  are  now  claimed  by  the 
appellants.  It  is  not  without  reluctance  thaX  the 
court  entertains  objections  from  a  tribunal  so  well 
calculated  to  deal  with  the  questions  submitted  to 
it  as  that  of  the  registrar  and  merchants ;  never- 
theless, as  I  have  before  me  the  evidence  upon 
which  their  conolnsions  were  fbunded,  and  as  I 
learn  framihATe]^Qirt\&v<bivvs\ii^\s^^^A^ 
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their  judgments,  I  must  not  shrink  from  my  duty 
of  correcting  any  portions  of  the  report  which  are 
founded — if  any  such  there  bo — upon  what  appears 
to  mo  an  erroneous  view  of  the  evidence.  And  in 
the  present  case,  also,  I  must  remember  that  there 
is  some  variation  between  the  first  and  the  second 
report.  I  must  now  proceed  to  state  my  opinion 
upon  the  two  questions  of  the  time  and  the  rate 
as  to  which  it  is  alleged  the  demuri'ago  allowed  is 
insufficient.  The  Bismarck  left  Glasgow  on  the 
30th  Nov.  1868  for  the  Cape  of  Good  Hope.  On 
the  lOth  Dec.  last  it  appeai*cd  that  a  tire  had  broken 
out  among  the  coals.  It  was  extinguished,  and  on 
the  26th  it  broke  out  again,  and  was  again  extin- 
fished.  At  six  p.m.  on  the  lOth  Dec.  she  arrived 
m  the  roadstead  at  8t.  Vincent,  and  it  is  important 
to  observe  the  fact  that  the  BlsDuxrck  had  always 
intende<l  to  take  in  coals  at  this  place.  Three 
hours  after  her  arrival  at  St.  Vincent  she  was  run 
into  and  seriously  daniagocl  by  the  O/Zy  (/  Bnnms 
Ayrcs.  The  liimiuirrk  remained  at  St.  Vincent 
until  the  16th  March,  when  she  sailed  for  Rio 
Janeiro  for  the  purpose  of  effecting  further 
repairs,  and  th<;re  she  arrived  on  the  'M^h  March. 
On  the  ll^th  Juno  she  loft  Rio,  witli  a  cargo 
for  Hainburgh.  The  (picjstion  is  whether  all, 
or,  if  not  all,  how  much  of  this  periocl  of 
time  was  pro|)orly  occu])ied  in  efFec-ting  repaiirs, 
rendered  necesnary  by  the  collision,  to  the  vessel. 
In  their  arguments  before  this  court  the  appel- 
lants claimed  the  whole  interval  from  the  ll>th  Dec. 
to  the  4th  June,  with  the  exception  of  two  days 
at  St.  Vincent,  and  four  cbiys  at  Rio,  making  a 
total  of  13<)  days.  The  registnir  has  allowed  only 
ninety  days.  And  first,  with  respect  to  the  delay  at 
St.  Vmc-ent.  That  period  admits  of  two  divisions  : 
l^rst,  the  time  occupitil  by  coaling  ;  secondly,  the 
time  occupied  by  the  transaction  of  business  and 
repairs.  As  to  the  first  pericKl,  the  registrar  has 
considered  that  five  day^  of  this  detention  must  l)e 
ascribed  to  the  coaling  as  connectcnl  with  the  cir- 
cumstances of  the  fire,  and  cannot  be  charged  to 
the  collision.  I  think  the  evidenc^e  shows  this 
deduction  to  be  too  large,  and  that,  having  regard 
to  the  fact  that  the  Blsmarrk  always  intended  to 
coal  at  St.  Vincent,  and  that  the  fire  seems  never 
to  have  been  connected  with  the  c«rgo,  and  to  the 
average  of  time  which  is  sliown  to  be  necessary  for 
cxmling,  that  three  djiys  would  have  bcfMi  sufficient. 
J  add,  therefore,  under  this  hejid,  two  (hi^ys  to  the 
ninety  days  which  has  Ikjoii  allowed  by  the  regis- 
trar. The  next  deduction  is  from  the  KJth  Feb.  to 
the  16th  March,  or  twenty-eight  days.  This  deduc- 
tion, which  was  not  made  in  the  first  report,  is 
founded  on  the  ground  that  the  Bismarck  was  in  a 
proper  condition  to  sail  for  Rio  on  the  14th  Feb. ; 
and  allowing  two  days  in  addition,  she  ouirht,  at  all 
events,  to  have  sailed  on  the  16th  Feb.  'Hie  period 
between  the  16th  Feb.  and  the  16th  March  was,  ac- 
cording to  the  evidence  of  Mr.  Staevens,  occupied 
with  the  transaction  of  business,  having  for  its  object 
to  obtain  necessary  papers  properly  certified  by  the 
Portuguese  authorities  —who  proceed,  unfortu- 
nately, in  a  lethargic  manner — the  sale  of  the 
damaged  cargo  and  the  trans-shipment  of  the  un- 
damivged  cargo  upon  a  vessel  called  the  WiUij, 
After  the  examination  of  the  evidence,  I  have  come 
to  the  opinion  that  the  correct  conclusion  was 
arrived  at  by  the  registrar  in  his  first  rej)ort,  in 
which  this  deduction  was  not  made.  There  seems 
to  have  been  no  inducement  to  delay  at  St.  Vincent, 
hat  oa  the  contrary,  from  the  extreme  deomeaa  of 


provisions  and  the  want  of  appliances  for  makiiig 
repairs,  every  inducement  for  leaving  it,  ud  ttt 
instructions  were  positive  to  get  away  as  soon  u 
possible.    It  is  dimcnlt  in  this  case  to  draw  a  tine 
oetween  business  unquestionably  connected  with 
the  collision — such  as  making  the  protest  and 
obtaining  the  necessary  official  docnmenti— tod 
business  connected  with  the  tranB-shipment  of  tlie 
cargo.    The  master  had,  in  the  circumstanoea,  tlie 
duty  cast  upon  him  of  acting  as  agent  to  a  certiii 
extent  for  tne  cargo  as  well  as  the  ship.    It  is  not 
necessary  that  I  should  decide,  and  I  am  nol  pre- 
pared to  decide,  whether,  if   the   time  had  been 
occupied  entirely  by  the  trans-shipment  rendered 
necessary  by  the  colhsion,   that   delay  ongfat  or 
ought    not    to    be    charged     to     the    coUinoo, 
but    I   am    of  opinion    that    the    resnlt  of  the 
evidence    is    that    the    delay    was     caased  br 
the   necessary    transaction  oi  basinesa  oonnectea 
with  the  collision,  I  must   therefore   allow  the 
twenty-eight  days  which  have  been  disallowei 
I  have  now  to  deal  with  the  question  of  tweptf- 
eight  days*  delay  at  Bio,  where  tne  BUmarckarmm 
on  the  ^th  March.    I  have  considered  the  whfk 
of  the  evidence,  not  only  derived  from  the  teiti- 
mony  of  the  witness,  but  from  the  documeotvy 
evidence.    The  registrar  has  disallowed  twenty- 
eight  days,  including  the  interval  firom  the  21it  to 
the  :Ust  May.      The  evidence,  esp>eciallv  the  docn- 
mentary  evidence,  leads  me  to  the  conclusion  thit 
this  is  an  excess  of  eight  da^ ;  I  shall  therefoR 
allow  a  deduction  of  twenty  d&ys.     Lastly,  I  bsve 
to  consider  the  objection  as  to  the  rate  of  allow- 
ance, and,  according  to  the  best  judgment  I  eu 
form  on  the  evidence  before  mo,  I  am  satisfied  that 
the  finding  of  the  registrar  npon  this  point  ought 
not  to  be  disturbed     Having  regard  to  aU  the 
circumstances  of  the  case,  ana  the  peouliar  posi- 
tion of  the  respondents,  I  shall  make  no  order  10 
to  costs. 

Proctors  for  the  owners  of  the  Bitmark,  Bifhe 
and  Stokes. 

Solicitors  for  the  owners  of  cargo,  WdU^nu,  Bni^ 
and  WaltmM. 


Tiiesdtiy,  Jan.  23,  1872. 

The   Palxyba. 

Snlvii/ft: — Apftnrti^mfnenf — Sailing  ve9sel  as  aoloor. 
In  (ijyportioiinuj  salva^n  reward  amotu^  the  ownen, 
nwsttnr,  mtd  creio  of  a  saiUntj  vessel  whith  hasrW' 
drrcd  sfdviifje  services,  ihs  Court  of  Admiralh/ wiXt 
not  allot  to  the  oioners  the  satne  proportion  of  ^ 
i'cward  as  in  the  c-ase  of  services  rendered  by  • 
stratnship  (lisiudly  one-half)^  Ufdess  tibe  eimHii' 
stances  shoio  thai  tJte  vessel  iise^,  cu  where  Ai 
seiiHc^^s  are  effected  by  steam  power,  uhu  ihs  cki^ 
'fjont  in  effecting  the  salvage. 
In  apportioning  the  sum  o^loOOL,  wksre  ike  ssrvitm 
vjt've  mainly  the  personal  exertions  of  the  madff 
and  crew  of  a  sailing  vess^  t/te  court  awardd 
500/.  /()  thr,  owners,  6502.  to  the  crew,  and  3501.  <• 
the  master. 
Tuis  was  an  application  to  the  court  to  apportioi 
the    sum  of    1500Z.,  tendered    in  this    smt  tf^ 
accepted  by  the  owners,  master,  and  crew  of  the 
sailing  vessel  Adelphoi,  as  salvafle  reward  in  re- 
spect of  services  rendered  by  uiat  ship  to  tfai 
sailing    vessel    PoZmyro.     The    AdeMun  wai  • 
barque  of  M^  tons  register,  manned  by  a  cnv 
of  twelve  hands  all  told,  and  was  boond  oi  i 
voyage  from  Colombo  to  Tiondoa  vifeh  a  gmfli 
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The  Palmyra  was  »  ship  of  932  tons  regie- 
mned  bf  a  crew  of  twen^-three  hands  all 
ul  was  IJonnd  on  a  royage  from  Liverpool  to 
IrleaoB  with  a,  cargo  of  885  tons  of  salt. 
ddphm  foand  the  FrUmyra  in  a  disabled 
on  in  the  Atlantic,  abont  700  miles  doe 
of    BordeoiuE,    on    the    30tb   Sept.    1871. 

was  then  a  light  wind.  Some  of  the 
ra't  crew  deserted  her,  and  went  on  board 
^T  TeBBel.  The  msater  of  the  Addphoi 
d  the  Ftdmura,  and  fonnd  that  her  master 
e  intention  of  abandoning  and  souttling  hie 

The  master  of  the  Addjihoi  remains,  on 
the  Paimyra  for  some  time,  and  after  the 
ra'e  nautical  inBtraments,  the  effects  of  hor 
uid  some  of  her  storei  had  been  transferred 
]  Addphoi,  be  sacceeded  in  inducing  the 
•  of  the  Pabwfra  to  stick  to  his  ship,  by  pro- 
;  him  to  remain  br  him  and  give  him  all 
le  assisWioe,  and  dt  threatening  him  that 
a  leave  vour  ship,  I  will  send  one  of  my 
on  boar^  and  if  jou  scuttle  your  ship,  ]>ou 
ji  a  risk  of  losing  yoor  certificate  and  of  being 
orted."  Tfaems8teroftbe.il<J«iphaithea  left 
dmyra,  leaving  on  board  of  her  the  master 
leven  of  the  crew ;  eleven  others  had  been 
kwaybf  tbeotherveasel.  OnthesameBvenine 
sprang  up  which  lasted  for  two  days,  and 
the  morning  of  Oct.  3rd,  and  the  Addphoi 
s  near  to  the  Palmyra  as  it  was  possible  to 
)n  Oct.  2nd  the  master  of  the  PalmyTa  hailed 
tster  of  the  Adelphoi  to  come  on  board,  and 

the  crew  of  the  latter  vessel  volunteered  to 
im  on  board.  They  went  on  board  and  back 
to  their  own  ship,  and  again  on  board  the 
TO,  a  gale  blowing  the  whole  time.  The 
:  of  the  Pofeftyra  was  very  desirous  of  leaving 
ip,  hot  an  agreement  was  entered  into  be- 

Ihe  two  masters  that  the  Adelphoi  should 
h&  Paimyra  to  an  English  port,  and  the 
T  of  the  Addphoi  returned  to  his  vessel.  On 
3rd,  the  weather  having  moderated,  the 
•.oi  took  the  Palmyra  in  tow,  and  although 
w  rope  broke  four  times,  sncoeeded  in  towing 
fely  to  Falmoath,  where  thev  arrived  on  Oct. 
On  Oct  3rd,  the  efiects  of  tne  crew  and  the 
al  inatrnmenU  were  sent  back  to  the  Paimivra, 
e  stores  were  returned  at  Falmouth.  The 
u)i  would  not  have  gone  into  Falmonth  but 
e  salvage  services.  During  the  ^e  the 
r  of  the  Addphoi  was  oblig^  to  direct  the 
■ra'i  caurae  aa  there  were  no  instruments  on 
of  her,  and  this  he  did  bv  laying  his  own 
longside  as  close  aa  possible  and  hailing  her. 
DBSter  and  crew  of  the  Ad^lphot  were  en- 
day  assd  night  with  little  intermisaiou  during 
rvices,  and  they  were  much  exhausted. 


IdphoL — We  admit  that  the  master  and  the 
en  who  went  on  board  the  Falmura  are  on- 
to more  than  the  others.  Still  tne  master, 
gh  he  incurs  personal  responsibility,  throws 
reeponsibiUty  on  his  owners,  more  especi^y 
efcn^nce  to  their  liabihtv  for  the  cargo.  The 
isilnlityhe  incurs  is  reallvtbatof  the  owners, 
aj  are  therefore  entitlea  to  the  greater  pro- 
a.  at  tiiB  reward.  The  owners  are  entitled 
CMtaa»-haU. 

■.Swab.Bn.aBOi 

^   '"-  •  ^ Swab. a«p. 386; 


These  are  cases  of  steamers.  The  same  was 
awarded  to  the  owners  of  a  sailing  vessel  (The 
Waterloo,  2  Dods.  443).  Although  the  master  and 
crew  have  behaved  well,  there  is  nothing  to  entitle 
them  to  an  eitraordinary  amount.  The  voyage 
was  delayed  and  this  loss  falls  on  the  owners. 

Bruee,  for  five  of  the  crew  of  the  Adelphoi.— The 
services  were  mainly  rendered  hy  the  personal 
exertions  of  the  crew.  In  most  of  the  cases  cited, 
steamers  rendered  the  services,  and  steamers  are 
by  reason  of  their  steam  power  themselves  the 
principal  agents  in  services  rendered  by  them. 

Phillimore  for  the  master. —The  owners  did  not 
suffer  from  the  delay.  The  ship  was  alwavi  on  her 
course.  The  Palmyra  was  r«illy  savea  by  the 
enconnigement  given  by  the  master  and  crew  of 
the  Ad«tphoi,  and  was  not  abandoned  in  conse- 
quence of  the  langtu^e  used  by  the  master  of  the 
Addphoi,  which  indut^  the  master  of  the  Polmyrii 
to  stick  by  his  ship.  The  master's  personal  services, 
and  his  determination  and  akill,  mainly  effected 
the  salvage. 

The  Ainiiraliy  Advocate  in  reply. 

Sir  R.  Fhuuhoiib.— In  all  these  oases  of  appor- 
tionment, with  respect  to  the  amount  to  be  allotted 
to  the  owners,  a  qaostiou  to  be  considered  is, 
whether  the  salving  vessel  was  under  steam  or 
sail.  In  the  case  of  a  steamship,  the  steam  power 
is  the  chief  agent  in  effecting  the  salvage,  but  * 
where  a  sailing  vessel  is  a  salvor,  the  circum- 
stances of  each  esse  must  decide  whether  the 
owners  can  possibly  be  entitled  to  the  same  reward 
as  would  bo  allotted  to  the  owners  of  a  steamer.  I 
cannot  find  such  circumstances  here.  The  Adelphoi 
was  in  some  jeopardy,  no  doubt,  but  it  was  not  very 
great.  With  respect  lo  the  claim  of  the  master,  it 
IS  impossible  to  doubt  that  his  courage  and  deter- 
mination, as  well  as  his  skill,  were  the  principal 
moans  of  saving  the  Palmyra.  But  for  his  threat 
in  the  first  instance,  the  vessel  would  no  doubt 
have  been  scuttled.  Taking  these  circumstances 
into  consideration,  I  shall  award  500J.  to  the 
owners,  650f.  to  the  crew,  a  double  portion  going 
to  those  two  men  who  went  on  board  in  the  gale, 
and  350i.  to  the  master. 

Solicitors  :  Dyke  and  Stokes ;  Field  and  Sammwi 
and  Croiie. 


Tuesday,  Jan.  23. 1872. 

The  Ehfbbss. 

Balcage— Value  undar   lOOOI. — Jurisdiction — JWar- 

dianl  Skipping   Acts — County  Coart  Adwiraliy 

Jvrisdietion  Ad  1868. 

The  jurisdiction  in  salvage  eases  urhere  the  value  of 

the  prqperfy  saved  is  under  lOOOL,  taken   away 

from  the  High  Court  of  Admiralty  by  the  Merchant 

Shipping  Act  1854  (17  ^  18  Vxd.  c.  104),  ».  4fi0, 

and  the  Merchant  Shipping  Amendment  Act  1862 

(25  ^  26  Vid.  e.  63),  s.  49,  is  restored  to  that  court 

by  the  Covnty  Oowis  Admiralty  Jurisdiction  A^ 

1868  (31  4-  32  Vid.  e.  71). 

This  was  a  cause  of  salvage  instituted  on  behalf  of 

John  Purvis  and  others,  fishermen  of  Whitbarn, 

in  the  county  of   Durham,  against  the  steam-tag 

Empresi.     The  Empress    was  abandoned  by  her 

crew,  and  was  driven  on  to  Whitburn  Rocks,  and 

the   plaintiffs   on   23rd  Deo.   1871,   suoooeded   in 

getting  her  off,  and  took  her  as  a  derelict  into 

Sunderland  Harbour.    The  Empress  was  valued 

in  her  damaged  states  nndw  ft  oommiMum  of  ap- 
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praisement  issned  out  of  the  Court  of  Admiralty, 
at  the  Bum  of  720^. 

Clarksont  for  the  defendants,  the  owners  of  the 
Empress,  now  moved  (by  consent,  a  petition  on 
protest  not  having  been  filed)  the  court  to  dismiss 
the  suit  with  costs,  on  the  ground  that  the  court 
had  no  jurisdiction.  By  the  Merchant  Shipping 
Amendment  Act  1862  (25  &  26  Vict.  c.  63,)  s.  49, 
the  provisions  of  the  eighth  part  of  the  Merchant 
Shipping  Act  1854  (17  A  18  Vict.  c.  104),  in  re- 
spect of  salvage  cases,  are  extended  "to  all 
cases  in  which  the  value  of  the  property  saved 
does  not  exceed  one  thousand  pounds,"  and  the 
latter  Act  (s.  460)  taked  away  the  jurisdiction 
of  this  court  in  such  cases  and  confers  it  upon 
justices. 

Phillimore,  for  the  salvors. — No  doubt  the  court 
lost  its  jurisdiction  in  these  cases  under  the  interpre- 
tation of  those  Acts  by  Dr.  Lushington,  but  it  is  now 
restored  by  the  County  Courts  Admiralty  Juris- 
diction Act  1808  (:31  &  :J2  Vict.  c.  71).  If  we  had 
been  content  to  recover  I300Z.,  the  County  Court 
could  have  heard  this  cuse  under  sect.  '^  (a)  of  that 
Act,  and  could  have  been  traiisfcirred  by  motion  to 
this  court  under  sects.  6  &  8,  and  again  sect.  9 
of  the  same  Act,  distinctly  conteniplat  s  a  cause 
being  tried  in  this  court,  when  the  value  is  under 
^  lOOOX,  and  makes  the  quct«tion  a  matter  of  costs 
only.  In  the  Doivse  (L.  Rep.  3  Adm.  135 ;  22  L.  T. 
Rep.  N.  S.  627),  and  in  Everard  v.  Kpmlall  (L.  Rep. 
5  C.  P.  428 ;  22  L.  T.  Rep.  N.  S.  408),  it  is  decided 
that  the  County  Courts,  having  admiralty  juris- 
diction, have  only  jurisdiction  in  causes  in  which 
the  High  Court  of  Admiralty  has  itself  juris- 
diction, and  the  converse  of  that  pro|K>sition  must 
be  true ;  viz.,  that  wherever  the  County  Courts 
have  admiralty  jurisdiction  the  same  jurisdiction  at 

(a)  County  Court  Admiralty  Jurindiction  Aot  18C8. — 
Any  County  Court  havingf  admiralty  jurisdiction  shall 
have  jurisdiotion  ...  to  ^y  and  detormino  .  .  .  the  fol- 
iowiuff  causes : 

1.  As  to  any  oluira  for  salvage — any  cause  in  which 
the  property  Mivud  does  not  exceed  1U002.,  or  in  which 
the  amount  claimed  does  not  oxoihkI  dOOl. 

Sect.  6.  The  High  Court  of  Admiralty,  on  motion  by 
any  party  to  an  admiralty  cause  pending  in  a  County 
Court,  may,  if  it  shall  think  fit,  with  previous  notice  to 
the  other  p^rty,  transfer  the  canno  to  the  High  Court  of 
Admiralty,  and  may  order  Hecurity  for  costs,  or  impose 
such  other  tormn  as  to  the  court  may  seem  fit. 

Hwit.  8.  If  during  the  progross  of  an  admiralty  cause 
in  a  County  Court  it  shall  appear  to  the  court  that  the 
cause  could  be  more  conveniently  prortecutod  in  some 
other  County  Court,  or  in  the  High  Court  of  Admiralty, 
the  court  may  by  order  trauHfer  it  to  Kome  other  County 
Court,  or  to  the  High  Court  of  Admiralty  of  England,  as 
the  case  may  be,  and  the  cause  shall  thenceforward  be  bo 
prosecuted  accordingly. 

Sect.  9.  If  any  person  shall  take  in  the  High  Court  of 
Admiralty  of  England,  or  in  any  Superior  Court,  pro- 
ceedings which  he  might,  without  agreement,  have  taken 
in  a  County  Court,  except  by  order  of  the  judge  of  the 
High  Court  of  Admiralty,  or  of  such  Superior  Court,  or  of 
a  County  Court  having  a[dmiralty  jurisdiction,  and  shall 
not  recover  a  sum  exceeding  the  amount  to  which  the 
jurisdiction  of  the  i^oimty  Courts  in  that  admiralty 
oause  is  limited  by  this  Act,  and  also  if  any  person  vrith- 
out  agreement  shall,  except  by  order  as  aforesaid,  take 
proceedings  an  to  »nlvago  in  the  High  Court  of  Admi- 
ralty, or  in  any  Sui>crior  Court,  in  respect  of  property 
saved,  the  value  of  which,  when  saved,  does  not  exceed 
lOOUl.,  he  shall  not  be  entitled  to  costs,  and  shall  be  Uable 
to  be  condemned  in  costs,  unless  the  judge  of  the  High 
Court  of  Admiralty,  or  of  a  Superior  Cou^,  before  whom 
the  oause  is  tried  or  heard,  shall  certify  tiiat  it  was  a  proper 
cause  to  be  tried  in  the  High  Court  (d  Admiralty  of 
JBttghad,  or  in  a  Superior  Conrt. 


the  same  time  exists  in  the  Admiralty  Court  TSm 
question  has  already  been  decided  by  the  Hsmam 
Wedel  (23  L.  T.  Rep.  N.  S.  876 ;  3  l£ar.  Law  Gm. 
O.  S.  530),  where  it  is  said  that  the  caaet  vUeh 
decide  that  under  the  Merchant  Shipping  Acti  ths 
court  has  no  jurisdiction  are  inapplicwle  smoe  ^ 
passing  of  tms  Aot.  The  conrt  baa  now  a  dii> 
cretion  to  hear  any  caase  of  salvage,  whafcefcr  tbi 
value. 

Olarkson  in  reply. — ^There  is  nothing  in  tba 
County  Coorta  Admiralty  Jnriadiction  Act  1868 
to  prevent  a  County  Court  from,  awarding  won 
than  3002.  lliere  are  in  sect.  3  two  omm  a 
which  a  County  Court  has  jarisdiction,  and  thef 
are  totally  distinct.  The  jnrisdiction  of  tin 
court  is  taken  away  by  express  terms  in  tin 
Merchant  Shipping  Acts,  ana  cannot  be  reitand 
by  words  whicn  merely  imply  jurisdiction.  Tbi 
Jlermann  Wedel  {sup,)  does  not  decide  thit  the 
court  has  jurisdiction  originally,  bat  only  tint 
there  was  an  agreement  sucn  as  ^ve  it  jarisdiction 
under  sect.  9,  fuready  cited.  [Sir  B.  Phuuhqd. 
Thin  9th  section  does  certainly  appear  to  oob- 
template  the  court  taking  jurisdiction.]  It  would 
be  straining  the  words  of  the  Legislatare  to  hold 
that  where  jarsidiction  has  been  taken  awij  bf 
express  words  it  can  be  revived  by  words  nek 
as  those  of  sect.  9.  The  words  of  the 
section  can  be  satisfied  without  fa^lriwg  this  jnrii- 
diction.  It  is  admitted  that  but  for  sect  9  tiien 
would  he  no  jurisdiction.  [Sir  K.  PsiLLniou.— 
Does  not  that  section  contemplate  a  case  under 
1 OOOL  in  value  bein^  tried  here,  and  a  state  of  tiiinn 
where  the  party  sumg  would  be  entitled  to  cosier] 
No  doubt,  but  that  is  in  one  particalar  caee, 
namely,  a  case  coming  from  the  Cinque  Porta  h 
was  decided  in  l^lu*  Jeune  Paid  (L.  Rep.  Adm.  336; 
L.  T.  Rep.  N.  S.  125 ;  2  Mar.  Law  Cas.  0.  S.  478) 
that  this  court  had  concurrent  jurisdictioii  with 
the  Court  of  Admiral^  of  the  Cinq[ne  Porto  when 
the  value  was  under  lOOOL,  and  it  is  more  rwHi' 
able  to  suppose  that  the  Legislature,  by  this  section, 
intended  to  provide  for  such  a  case  as  this  ntber 
than  to  revive  a  jurisdiction  expressly  taken  iwij. 
The  Legislature  must  be  taken  to  have  been  uf* 
fectly  acquainted  with  the  subject  with  whidiUMf 
wore  dealing,  and  it  must  be  supposed  that  tiief 
meiint  to  meet  some  existing  case  such  as  the 
above,  rather  than  to  give  general  jurisdiGtioi 
by  implication.  [Sir  B.  Philumobx. — ^Tlie  Act 
givcri  me  power  to  transfer  causes  hen^ 
even  though  the  amount  is  below  the  VaaL] 
Such  a  cause  is  still  a  County  Court  cetose,  snd 
the  power  to  transfer  does  not  Kive  this  cooit 
original  jurisdiction.  By  the  Gountr  Courie 
Admiralty  Jurisdiction  Amendment  Act  186^ 
(32  &  83  Vict.  c.  51),  the  County  Courts  hvw^ 
admiralty  jurisdiction,  have  power  to  ti7  cueee 
in  which  this  conrt  has  no  original  jurisdiotkieif 
and  yet  they  may  be  transferred  here  by  the  Aot 
now  in  quontion,  and  the  appeal  lies  here.  AgA 
there  is  a  distinction  between  salvage  saitsiDd 
other  admiralty  causes ;  in  the  latter  the  cooit 
has  original  jurisdiction,  but  in  salvage  it  his  not 
where  the  value  is  under  lOOOL 

Sir  R.  PiiTLLiMoas. — It  is  an  unsatiBfaotorT  dv9 
to  have  to  construe  the  sections  of  this  Actklnti* 
it  is  cast  upon  me  I  must  interpret  them  aooori* 
ing  to  the  only  meaning  that,  in  m^  view,  on  b* 
put  upon  them.  The  oidy  construotion  that  I  a> 
put  upon  sect.  9  of  the  Countr  Caurts  Admiie^ 
Jarisdiction  Aot  1808  is  that  innoh  I  hsfeahw^ 
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indioafced  dnrinff  the  argument.  I  am  of  opinion 
that  the  court  nas  jurisdiction  to  hear  the  case, 
and  to  award  costs  according  to  the  view  it  may 
take  on  the  hearing.  I  quite  feel  the  difRculty 
which  must  necessarily  arise  from  either  construc- 
tion of  the  section ;  but  I  must,  as  I  interpret  the 
aaction,  allow  the  case  to  go  on,  and  deciae  upon 
the  merits  hereafter  whether  it  was  a  proper  cause 
to  be  tried  here. 

Proctors  for  the  salvors,  Dyke  and  Stokes. 

Solicitor  for  the  owners,  Tnomas  Cooper, 


GOinEtT  or  QUEEVS  BEVCE. 

Bajpoitad  by  J.  Saonrr,  M.  W.  McKaLi.AK,  and  J.  P.  Aspiitall, 

Esqn.,  fihrriste:  t-At-Lsw. 

Tuesday,  May  30, 1871. 

Bbcketi  v.  The  West  or  England  Marine 
Insurance  Company  (Limited). 

bfoWne  ineuranee — Construction  of  j^oliry — L^cep- 
Hon   of  risk — Policy  on  freiglU — Goods  not  on 
board — At  and  from, 
1  mhip  toas  chartered  to  carry  a  cargo  from  Liver" 
pool  to  Lcufos,  on  the  west  coast  of  Africa,  them 
discharge  and  reload  another  cargo  for  tlw  United 
Slinmdom,  in  consideration  of  a  tump  sum  by  way 
qf  freight,  payable  luilf  before  sailing  from  Liver- 
pool^ haJf  on  delivery  of  the  hom,eward   cargo. 
TThe  jplaiiitiff,  the  shipoicner,  effected  an  insurance 
on  freigJU  "  at  and  from  Lagos,**  and  Hm  policy 
contained  a  clause  whereby  the  defendants,  the 
insurance   company,    agreed  tliat  Vie  insurance 
"  shaU  eomvmencs  upon  freight  and  goods  or  mer- 
ehandise  aforesaid  from  tJte  loading  of  th*'  said 
goods  or  merdiaiidize  on  board  the  said  ship  or 
vessel  ai  as  above,**     The  ship  teas  lost  before  she 
had  shipped  ami  of  her  homeward  cargo, 
Wsidt  thai  this  clause  precluded  t!ie  pluintif  from 
reeevering  agahist  the  undenorifers,  (dfhough  the 
freight  was  Aartered  freight. 
[>scLaKATiov  on  a  policy  of  insurance  (afterwards 
nt  oat),  apon  fireight  to  be  earned  "by  the  ship 
3ein»  under  a  charter  party  (afterwards  set  out), 
oat  or  not  lost,  at  and  from  Lagos  and  [or']  any 
>laoe  or  places  on  the  west  coast  of  Africa,  between 
t!)ape  Palmas  and  Cape  Formosa  to  any  port  of 
sail,  and  {or']  discharge  in  the  United  Kingdom ; 
ihe  insurance  to  commence  upon  the  freight  and 
{oodi  or  merchandise  aforesaid  from  the  loading 
if  the  said  groods  or  merchandise  on  board  the 
Miid  veesel,  lulegiuK  interest  in  the  freight,  and 
osa  of  the  vessel  by  the  perils  insured  ugaiuKt 
rhilst  in  Lagos  BoaJs  and  durinfl;  the  continuance 
ii  the  risk.    Pleas :  First,  denial  that  the  defen- 
lantB  became  insarers;    secondly,    denial  of  in- 
ioreat ;  thirdly,  that  the  policy  was  not  made  for 
he  benefit,  or  by  the  authority,  of  the  said  persons 
nterefited  as  alleged;    fourthly,  denial  tmit   the 
(hip  was  nnder  charter;    fifthly,  denial  of  loss; 
iiUilj,  that  the  loss  of  the  saia  ship  and  subject- 
natter  of  insnranoe  did  not  happen  during  the 
xmtmnanoe  of  the  said  risk,  but  oefore  the  same 
lad  commenced,  and  before  the  said  ship  was  at 
jagos,  or  any  place  on  the  west  coast  of  Africa 
letween  Cape  Fblmos  and  Cape  Formosa,  within 
he  meaning  of  the  said  pplioy. 
On  these  please  the  plaintins  joined  issue. 
At  the  trial  before  JBlackbum,  J.,  at  Guildhall, 
ittingi  after  Michaelmas  Term,  1870,  it  appeared 
hat  tne  plaintiff  was  a  shipowner  at  Glasgow,  and 
liat  the  defandantB  were  an  Insnranoe  Company, 


earring  on  business  at  Exeter.  On  the  26th 
April  180t)  a  charter-party  was  entered  into  be- 
tween the  plaintiff  and  ^iessrs.  Holland,  Jaqnes, 
and  Co.,  in  the  following  terms : 

London,  24th  April,  1869. 
Liverpool,  26th  April,  1879. 
[charter-party."! 
It  is  this  day  matually  au^roed  between  John  Beckett, 
Esq.,  owner  of  the  good  ship  or  vessel  cidled  the  Oem, 
A  1  red.,  of  the  measurement  of  120  tons  or  thereabouts, 
now  in  Liverpool,  and  Messrs.  Holland,  Jaques,  and  Co., 
of  London,  merchants,  that  the  said  shii*  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall  receive  and  take  on  board  in  one  of  the  docks  and 
river  for  gunpowder,  all  such  lawful  goods  or  merchan- 
dise as  the  charterers  or  their  agents,  may  send  alongside, 
and  shall  forthwith  proceed  and  deliver  the  same  at  any 
place  or  places  on  the  West  Coast  of  Africa  agreeable  to 
bills  of  lading,  as  directed  by  the  charterers*  agent, 
between  Cape  Pieblmas  and  Cape  Formosa  inclusive,  and 
reload  a  full  and  complete  cargo  of  African  produce ;  the 
vessel  to  lo  td  a  full  cargo  if  required  inside  Lagos  Bar, 
which  the  paid  merchants  bind  themselves  to  ship,  Ac., 
and  being  so  loaded  shall  therewith  proc^eed  to  London 
and  deliver  the  same  (the  act  of  Qod,  Ac.,  excepted). 
The  freight  to  be  paid  as  follows  :  In  full  for  the  round 
the  lump  sum  of  6001.  payable  by  charterers,  acceptance 
at  three  months*  date  for  300L  from  day  of  olearitfg,  and 
the  balance  on  correct  delivery  of  the  return  cargo,  as 
customary,  in  cash.  Fifty  running  days,  Ac.  [Here  fol- 
low various  immaterial  clause^.] 

q;.*«^        5  Holland,  Jaquss,  and  Co. 

signea       ^joHN  Beckbtt. 

Pursuant  to  the  charter-party,  an  outward  cargo 
waH  Khipi)cd  at  Livcr()ool  by  the  charterers,  con- 
sisting of  eleven  bales  of  cotton  goods,  to  be  de- 
livered at  the  port  of  Jcllah  Goffie,  on  the  West 
Coast  of  Africa,  and  of  one  hundred  cases  of 
hatchets,  and  fifty  tons  of  salt,  and  a  quantity  of 
mats  for  dunnage  to  be  delivered  at  Lagos,  and 
for  this  cargo  the  master  signed  bills  of  lading 
on  10th  May. 

On  11th  Ma^  the  policy  in  question  was  effected 
by  the  plaintiff's  brokers,  and  its  material  parts 
are  as  follow : 

West  of  England  Insurance  Company  (Limited). 
No.  4806.    30Ui.  ^ 

Whereas  Walker,  Martin  and  Todd  have  represented 
to  the  West  of  England   Marine  Insurance   Company 
(Limited)  that  they  are  interested  in    or  duly  autho- 
rised as  owner,  agent,  or  otherwise  to  make  the  insur- 
ance   hereinafter    mentioned    and  described    with    the 
said  company,  and  havo  promised  or  otherwise  obliged 
themselves  to  pay  forthwith  for  the  use  of  the  said  com- 
pany at  the  office  of  the  said  company  the  sum  of  6Z.  as  a 
premium  or  consideration  at  and  after  the  rate  of  409.  per 
cent,  for  such  insurance ;  now  this  policy  of  insurance 
witnesseth  that,  in  consideration  of  the  premises,  the  said 
company  prumisos  and  agrees  with  tne  said  Walker. 
Martin,  and  Todd,  their  executors,  administrators,  and 
assigns,  that  the  naid  company  will  pay  and  mi^e  good 
all  such   looses   and  damages  hereinafter  expressed  as 
may  happen  to  bo  subject  matter  of  this  policy,  and  may 
attach  to  this  policv  m  respect  the  sum  of  900L  hereby 
declared  to  be  upon  freight  valued  at  300£.  the  ship  or  ves- 
sel called  the  Oem,  whereof  is  at  present  master, 
or  whoever  shall  go  for  master  of  the  saia  ship  or  vessel, 
lost  or  not  lost,  at  and  from  La^s,  and,  [or"]  any  place  or 
places  on  the  west  coast  of  Africa  between  (3ape  Palmas 
and  Cape    Formosa,    to    any    port   of  call   and     [or^ 
discharge  in  the  United  Kingdom,  including  all  risk  of 
craft,  warranted  free  of  captures  and  leisareB,  and  the 
consequences  of  any  attempts  thereat. 

And  the  paid  companv  promises  and  agrees  that  the 
insurance  aforesaid  shall  commcnci;  upon  the  freight  and 
goods  or  merchandise  aforesaid,  from  uie  loading  toe  said 
goods  or  merchandise  on  board  the  said  ship  or  vessel  at 
as  above,  and  continue  until  the  said  goods  or  merchan- 
dise be  discharged  and  safely  landed  as  at  above ;  and 
that  it  shall  be  lawful  for  the  said  ship  or  vessel  to 
proceed  and  sail  to  and  touch  and  stay  at  any  ports  or 
places  whatsoerer  in  the  ooozts  of  hsc  «i&A.'^<a(ia«^1»t  ^ 


MABFTIUB  LAW  OASBB. 


Q.  fi.]         BicuTT  V.  Thb  Wbst  of  England  Uakini  InuBUtci  OonatMr  (Loaaa). 


■Moeamr  jmrpoaet,  irithont  prejudice  to  thie  manruioe, 
and  toaobag  tha  adTeDtaree  ma  peril*,  Ao.  (Hera  foUoir 
perilB  laaured    HBinBt^    the    Bninff   uid    Ia* 


bouring    oLuiae,   %ai 

mramge  under  5  per  oeni.,  uia  enip  ftna  iraigni,  wkr- 
lanted  free,  K*en|[B  nnder  3  per  oent.,  nnleaa  Bsneral,  or 
the  ehip  be  sCtuided.]  In  witneei  irharoM  tha  aaid 
DompaDy  hare  herannto  set  their  oommon  aasl  at  Eiet«r 
the  lllb  M»7  1869. 

The  Oem  left  Liverpool  oa  11th  iiaj,  and  arrived 
at  Jellah  CoSie  on  12th  Jul;  186D,  and  there  dia- 
chorged  the  eleven  balea  of  ootton  shipped  for  that 
place,  and  after  three  daja'  delay  proceeded  for 
Logoe.  On  18th  July  1869,  she  amved  in  Lagoa 
roads.  Betireen  L^os  roads  and  Lagos  harbour 
there  is  a  bar  which  makes  it  neceaeary  for  ships 
drawing  more  than  9ft.  of  wat«r  to  discharge  part 
of  their  cargo  into  lighters  in  the  roads,  so  as  to 
enable  them  to  get  over  the  bar  into  the  harbour. 
Yeseels  usually  discharged  part,  if  not  all,  of  their 
cargoes  in  Lagos  roads,  and  when  the  Oem  arrived 
there,  several  veasele  were  then  discharging  in  that 
place.  On  IMh  July,  the  master  gave  notice  to 
the  consignees  that  the  ship  was  ready  for  dis- 
charging m  the  roads,  and  on  2|st  Jaly  a  portion 
of  the  carKD  was  discharged,  and  the  dischaAro 
continned  down  to  2!>th  July,  when  the  ship  had  37 
tons  on  board,  and  was  drawingonlySlft.  of  water, 
and  thereupon  the  master  applied  to  the  consignees 
for  a  tug  and  pilot  to  take  the  ship  inside  the  bar 
to  enable  her  to  fininh  the  discharge  there,  and  to 
commence  reloading  the  homewardcBrgo  in  Lagos 
harboor.  On  5th  Ang.  a  pilot  came  on  board  and 
a  tug  Cook  the  Qem  in  tow,  and  they  proceeded  for 
the  harbonr,  bnt  in  crossing  the  bar  the  Oen  struck 
the  ground  and  broke  the  tow  rope,  and  was 
obliged  to  put  back  into  the  roads.  The  Qen 
remained  at  anchor  in  the  roads,  without  dis- 
charging any  more  cargo,  until  11th  Aug.  when 
another  attempt  was  made  to  tow  the  Oem  across 
the  bar,  but  she  again  stmck  the  ground,  and  the 
tag  was  unable  to  get  her  off.  The  Oem  ultimately 
drifted  on  the  beach,  and  was  abandoned.  No 
portion  of  the  homeward  cargo  had  been  shipped. 

Upon  these  facts,  Blackhum,  J.,  ruled  that  the 
Gem  had  arrived  "at"  Lagos  within  the  meaning 
of  the  policy,  and  so  directed  the  jurv,  and  a 
verdict  was  entered  for  the  plaintiff  for  300I.,  but 
leave  was  reserved  to  the  defendants  to  move  to 
enter  a  verdict,  if  the  court  should  be  of  opinion 
that  Blackburn,  J.  was  wrong  in  bis  ruling.  The 
words  in  the  policy^"  The  insurance  aforesaid 
shall  commence  upon  the  freight  and  goods  or 
merchandise  aforesaid  from  the  loading  of  the 
•aid  goods  or  merchandise  on  board  the  said  ship 
or  TeHsel  at  as  above" — were  not  in  any  way 
brought  to  the  attention  of  Blackburn,  J.  or  the 
jniT  during  the  trial. 

On  Jan.  11,  1871,  the  defendants  moved  pur- 
suant to  the  lease  reserved,  and  brought  to  the 
attention  of  the  court  the  above  clause  of  the 
policy,  and  obtained  a  rule  calling  upon  the  plain- 
tiffs to  "  show  cause  why  the  verdict  obtained  in 
this  cause  should  not  be  set  aside  and  a  verdict 
entered  tor  the  defendants  instead  thereof,  on  the 
ground  that  the  risk  had  not  attached  when  the 


shin 


s  lost." 


May  W.^Maniaty,  Q.  C.  (Barnard  with  him) 
showed  cause. — Thie  was  a  policy  on  chartered 
freight.  It  is  not  ao  expressed  in  the  pohcy,  but 
it  was  ao  in  point  of  fact.  The  voyage,  therefore, 
must  be  considered  as  a  whole,  and  the  moment 
the  veuel  arrived  at  Lagos  tlu  poli^  •ttoohed. 


applying  ti 
Watkin 


The  ship  hod  already  broken  gromd  ip 
voyage  on  which  the  frei^t  was  to  htvri^ 
the  charter  party  by  suling  from  LifO^ 
on  her  arrival  at  Lagos  Uie  risk  oW' 
When  she  was  in  Lagos  Beads  abe* 
Lagos  within  the  meanina  of  the  f<^ 
fact  that  she  had  not  discharged  tkxft  i 
outward  cargo  cannot  affect  the  pl-ai 
to  recover :  (Foley  v.  Tfie  JJnOed  F'm.r 

lee  Co 
155 ;  22  L.  T.       . 

charter  party  which  provides  that 
shall  commence  when  goods  are  o 
apply  to  freight    No  i&ubt  if  the 
goods  or  ship  it  would  prtiTant  the 
recovering,   nut  with  respect  to  tH^* 
no  more  effect  than  if  it  were  omiv — 
If  it  should  be  held  binding  it  will  h^^ 
rendering  void  the  word  "  at,"  as  tlK 
have  been  uninsured  during  the  ' 
the  time  the  ship  was  at  Lagos. 
Foley  V.  TKe   VnUad  Fire  and  }Sc=^ 
Company   of  Syditey   (nw.)    was  i^^* 
freight   "  at  and  from  Mauritius  ' 

and  KeUy,  C.B.  says ;— "  It  seem^^ 
would  be  a  strained  constructioc^^M 
to  subdivide  the  period  during  whi^^^ 
at  Port  Louis  into  two  portions,  k^  ' 
she  shall  not  be  insured  for  more  tim-^ 
two  portions."  Thie  clause  in  th^3 
the  ordinary  printed  form  of  the  of^ 
and  cannot  override  an  eipr-^"" 
dug  to  a  particular  adventure. 
'atkln  WiUiama  (Sir  G.  ffoiiyiJW** 
him)  in  support  of  the  rule.— The  pl^ 
that  if  this  were  a  policy  in  goodr^ 
would  bar  bis  claim,  and  we  contend  t-^ 
special  clause  in  the  pohcy  the  wards 
can  apply  only  to  freight.  The  claai^ 
and  used  in  policies  on  Kooda  aieo. 
from  "  are  words  used  in  &e  ordinv;  V 
the  policy,  and  must  be  qoolified  ^^ 
to  be  given  to  the  special  clause.  The  li 
commence  until  the  goods  were  laden 
and  in  this  case  the  ontward  cai^  ws 
charged.  [Cockburx,  C.  J.— The  plaint 
titled  to  his  freight  whether  the  goods  « 
or  not.  He  gets  his  chartered  freigh 
dently  of  the  loading.  The  assured  a 
intended  that  the  policy  should  not  be  t 
the  risk.]  Whether  the  assured  did  or 
affect  the  defendants,  as  the  broken 
policy,  and  they  clearly  so  intended.  A 
IS  a  difference  between  freight  and 
freight.  [Buckbubh,  J. — It  &a  been 
a  century  that  "  freight "  most  be  ooni 
policj  in  its  widest  sense.]  Ordinary 
freight  are  made  quite  irrespective  d 
being  laden  on  board. 

Winterr.  Ha'dinumd,  3  B.  A  Ad.  646: 

Fattery.  Rankin. -L. -Rep.  3  C.P.66a;  1 

H.  S.  7ia  ;  and  in  the  Eioheqnar  Cham 

5  C.  P.  341 ;  ZS  L.  T.  Bep.  N.  8.  SO. 

The  time  for  the  commencement  of  th< 

is  fixed  in  order  to  avoid  the  risk  a 

iTitical  part  of  the  voyage,  viz.,  that  dc 

the  vessel  lies  off  a  dangerona  port, 

present  instance,  and  the  words  of  tb 

expressly  framed  to  meet    decided   c 

trade  on  the  west  coast  of  Africa  ia  peo 

a  barter  trade,  conaequentiy  lai^ge  qi 

nuts,  oil,  and  other  Afriraa  prodsoe  m 
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Q.B.] 


Gandt  V,  Adelaide  Marine  Insurance  Compaitt. 


[(^R 


merely  arriyeR  then*.  Once  let  that  coiiBtruction 
bo  put  on  the  policy,  and  the  case  is  perfectly 
dear. 

Hannex,  J. — I  am  of  the  same  opinion.  I  think 
it  impossible  to  put  any  construction  on  these 
words  which  would  give  effect  to  Mr.  Manisty's 
argument.  Wo  cannot  reject  operative  words  in  a 
sentence  merely  because  there  may  be  a  reason  for 
a  suggestion  that  one  of  the  parties  may  not  have 
contemplated  the  effect  they  would  have.  It  must 
be  remembered  that  they  are  the  words  of  the 
underwriters  as  well  as  tho.sc  of  the  ns.sured.  Mr. 
Williams  has  given  us  very  good  reason  why  the 
underwriters  sliould  desire  to  put  those  woras  in, 
and  I  do  not  see  how  they  could  have  expi-essod 
their  intention  in  other  terms,  although,  as  my 
brother  Blackburn  suggested,  they  certainly 
might  havo  printed  them  in  hirger  letters. 

Huh'  ahsoluie. 

Attorneys  for  the  plaintiffs,  Mortoti  and 
Meadows, 

Attorneys  for  the  defendants,  Tliomas  and 
HoUands. 


June  8  and  July  6,  1871. 

Gandt  v.  Adklaidk  Marine  I.vsukance  Company. 

Marine  insurance — Goncenhivul  of  maltn'hd  fact — 
Lloyd's    ridfis — **  llnlf-t hm' **     tr/tryw/ — LofS    of 
dans  -Knowltidy'  of  undrnrrifrr. 
By  Lloyd's  ruleSf  a  vcusrl  chistu'd  A  1  for  scvm  years 
must  underyo  a  half-ilmo  snrvrif,  signified  when 
und'tirgnne  htf  fJw.  leiUjfs  "  //.  T. '  endnrtted  on  the 
Lloydi*  register.     If  such  survey  is  i'>fus*'d  by  the 
owner,  tlie  vessel  is  sfntck  off  tJie  register. 
Such  refiASid  is  not    npc-*'.ssai'ily    {Cockhnni,    C.J., 
dissentiente)  a  inatcrial  fart  which  wM  he  coin- 
ninniccded  to  an  undei^wrifer  of  Lloyd^s^  trho  suh- 
sanhes  a  policy  on  nuch  a  vessel  after  fhf  refusal 
(tim  letters  "i/".  T."  not  being  in  the   register), 
bid  before  the  vessel  was  struck  off  the  rcgiat^ir. 
The  materiality  of  the  fad  is  a  question  for  the 
jury, 
Semble,  that  the  initialing  of  a  slip  is  so  far  the 
completion  of  a  contract   of  insurance    thai  an 
underwriter  is  only  hnnnd   by  his  kaovAcd'tje  of 
facts  existing  at  thai  tinw,  and  not  by  knouncdge 
within  his  jtower  bettoeen  that  time  and  the  execu- 
tion of  the  policy. 
Declaration  on  a  policy  of  insurance  dated  1st 
Dec.  18t)9  on  the  ship  Annie,  lost  or  not  lost,  for 
twelve  months  from  Ist  Dec.  18()1»,  to  lK>th  Nov. 
1870,  alleging  that  the  defendants  executed  and 
underwrote  tne  said  policy  for  the  sum  of  oOOL,  at 
a  premium  of  7  guineas  per  cent.,  and  that  the  ship 
was  totally  lost  on  lUst  Dec.  1869,  by  the  perils  of 
the  seas  insured  against. 

Fourth  pica :  That  the  dcfendant8  woro  indncod  to 
exeonte  the  said  policy  and  to  become  i usurers  to  the 
plaintiff,  bv  the  miareproseutation  of  the  plaintiff  and  his 
affents,  and  bj  the  wrongful  and  improper  concealment  by 
the  plaintiff  and  his  a^fents  from  the  defendants  of  certain 
material  facta  then  Imown  to  the  plaintiff  and  unknown 
to  the  defendants,  and  which  ought  to  have  been  com- 
municated to  the  defendants  by  the  plaintiff  and  hia 
agents. 

Pursuant  to  a  master's  order,  the  following  par- 
ticulars of  concealment  wei-e  delivered  by  the 
defendants  to  the  plaintiffs  : 

Whereas  the  vessel,  when  the  insurance  was  offered  to 
defendants  and  aocepted  by  thein,  stood  in  the  register 
Ifoak  nader  ohua  A,  the  plaintiff,  who  waa  managing 


owner,  had  at  the  time  the  intentioii  tint  she  ihoiUp 
out  of  the  book,  and  with  that  intention  had  rifmdli 
subject  her  to  the  surrey,  which,  aooocdiDg  to  tki  nls 
of  the  book,  she  must  have  undergone  to  entitls  hm  ti 
keep  her  class,  and  to  which  the  snrreyor  of  Um  boQk,lif 
letter,  required  her  to  be  sabjeoted.  The 
was,  that  she  was  insnred  at  a  firet-dhui 
whereas,  if  the  truth  had  been  known,  she 
been  insured  at  all. 


The  cause  came  to  trial  at  the  LiTerpod 
assizes,  before  Brett,  J.  The  entry  <m  the  Amk 
in  Lloyds'  book  was  prodaced»  and  its  mtanl 
parts  were  as  follows :  "Annie ;  bk.,  345 ;  K.  Bnm 
imr>,  6  mo.  i  7  A  1,  11,  65  ;*'  this  meant  that  th 
yl  II  ;m>  was  a  barque  of  345  tons  register,  boih  ii 
New  Brunswick ;  launched  in  1865,  intheincitt 
of  June ;  classed  A  1  for  seven  years,  haTingbeH 
surveyed  and  classed  in  Not.  1865.  Lloyds  nda 
were  also  produced,  and  those  relafeing  to  tUi 
question  are  as  follow : 

Rule  33.— Ships  A  will  consist  of  new  ships  sad  Am 
which  have  not  passed  the  preeoribed  age^  ureiidri  1% 
are  kept  in  a  state  of  complete  xepair  and  enoisMgr.  Hi 
character  A  will  not,  howerer,  be  gnuited  to  aqjiwri 
unless  satisfactory  eridenoe  of  the  date  and  MiU,Mi 
place  where  built,  is  prodnced. 

Rule  34.— The  number  of  years  to  be  assignsd  lor  fib 
character  to  be  determined  with  referenoe  tothi  Qo^id 
constitution  and  quali^  of  the  nrseflln,  bb       '  ~ 
ployed,  and  the  mode  of  building ;  and  tiMr 

for  the  time  so  assigned  to  depend  upon  its . 

by  occasional  surreys,  annually  if  pnuitioaUe,  thitlM^ 
efficiency  is  duly  maintained.    The  ohacaetsn  of  ili^ 
classed  A  will  be  struck  out  of  the  ships'  book, 
they  be  submitted  to  the  following  intermediato 
within  periods  not  exceeding  four  years  ia  oasi  of 
classed  eight  yearn  and  under,  either  original^,  os 
ration,  or  on  continuation,  and  within  psriods  Mit< 
ing  lialf  that  assiffned  in  Teasels  olassod  for  lomcr 
The  surrey  will  be  registered  iu  the  rsgistor  bool^>J*^ 
*'  H.  T."  (half-time),  with  the  date  of  the  swvv»^^^S5 
[The  rule  then  set  out  how  the  survey  was  to  bt 

The  current  rate  of  insaranoe  of  a  vcwel 
A  1  was  then  seven  guineas  ner  cent 

It  appeared  that  the  defenoants'  oooy  of 
book  was  sent  by  them  to  Lloyd's  to  M 
on  20th  Nov.,  and  was  retumea  to  them 
the  entry  as  to  the  Annie  being  stnick 
this  did  not  come  to  the  defendants'  ' 
until  after  they  had  subscribed  the  polic;^; 
did  not  refer  to  the  register  after  it 
altered. 

The  remaining  &cts  given  in  evidenoa^i^^ 
tions^left  to  the  jury  by  the  learned  jad^j*^  -c^cei 
verdict  are  fully  set  out  in  the  jndgr^^^^ <o^ 
verdict  was  entered  for  the  plaJntiffs,  ^^S^^^^ 
was  reserved  to  the  defendants  to  mss^^^^^J^^'  * 
a  verdict,  if  the  court  should  be  of  omn^^^  f^?^ 
learned  judge  should  have  directea  »  ^^inim 
the  defendants  on  the  plea  of  conoeBlic^:^^^^<  A  iv 

The  defendants  obtained  a  role  iwr^^^^iDaDt 
verdict  for  them  pursuant  to  the  to^^^j^^'toart 
on  the  ground  that  the  plea  of  ooi^:^      ^<BSFe  jtM 
proved  as  matter  of  law,  so  that  thgl^^^^yQasAasB^ ; 
to  have  been  directed  to  find  thsUc^^^^  j'arr  m 

■       ^*  *«me  fori 

^grtnadlkl 

telUBelkm 


defendants,  or  for  a  new  I  rial  on 
the  judge  misdirected  the  jury  r 
that  there  was  no  misrepresentati^^  _ 
sured  might  have  changed  his  mi' 
ing  the  classification  of  uis  ship, 
ing  them  that  the  defendants 
circumstances,  put  upon  inquiry 
ground  that  the  verdict  was 
evidence. 

June  8. — Benjamin  showed 
of  the  plaintiff  to  have  lus  §idp 
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ship  you  wish  to  insure  ?"    To  which  Mr.  Wright 
replied,  "  It    is."     She  then  stood   in   the  lxx)k 
classed  A  1   seven  years  from  1805 ;  and  there- 
upon Kemp  gave  Wright  a  (luotation  of  the  rate 
at    which    he    would    insure ;    and,    ultimately, 
on  the  15th  Nov.,  the  slip  was  initialhfd  for  an 
insurance    of   300Z.,  and  the  iM)licy  was  in   duo 
courso    issued    and    dated    the     1st    Dec.    18<i*.K 
The   Annie    was   in   fact  struck   out   of    Lloyd's 
register  on  the  16th  Nov.,  and  the  plaintiff  was  in- 
formed thereof  on  the  17th  by  letter,  stating  that 
his  vessel  not  having  jiassod  the  survey  had  l)oen 
struck  off  the  register.     The  Auuir  was  wrecked 
and  became  a  total  loss  on  the  *Ust  Dec.  18(5^^    At 
the  trial  the  defendants'  counsel  contended  that 
the  judge  ought,  as  a  matter  of  law,  to  direct  a 
verdict  to  l)e  enten^d  for  the  defendants  on  a  pleii 
of    concealment.     The*   judge,   however,   declined 
doing  so ;  but  at  the  end  of  the  case  he  rc^served 
leave  to  the  defendants'  counsel  to  move  to  have 
the  venlict  entered  fur  the  defendants  if  tliis  court 
should  bo  of  opinion   that  he  ought  so   to  have 
directed.     Tlie  judge  left  to  the  jury  several  f|u«'s- 
tions,  and  amongst  them  the  followuig :  "  Wns  the 
ship  on  the  15th  Nov.  in  the  ordinary  business 
sense  degraded  from  her  class  ?"     To  which  the 
answer  of  the  jury  was,  "  No."  '*  Was  the  fact  that 
plaintiff  had   resolved  not   to  continue  the  ship 
on  the  list  and   had   so   stated   to  the  surveyor 
a  material   fact?"      To  this    question    the    jury 
answered  "  No."   He  then  askfHl  the  jury,  **  Ought 
the    underwriter    to    have  known  on    the    15th 
Nov.  that    the    contiiuianco    of    the  class    must 
depend  on  whether  the  ship  had  }»en  then  lately 
surveyed  and  passed,  and  would  within  a  few  days 
bo  surveyed  and  passed  or  reiuiired;  and  if  'Yes/ 
ought  the  knowledge  to  have  put  the  underwriter 
to  ask  whether  the  ship  had  been  surveyed  or  was 
about  to  be  surveyed  ?  "     To  this  (piestion   the 
answer  of  the  jury  was  "  Yes."    The  verdict  there- 
upon passed  for  the  plaintiff.    The  defendants* 
counBel,  in  Hilary  Term,  obtained  a  rule  to  enter 
the  verdict  for  the  defemLmts,  pursuant  to  the 
leave  reserved ;  and  for  a  new  trial,  on  the  ground 
of  misdirection  by  the  judge  in  telling  the  jury 
that  there  was  in  fact  no  Tnisrenresentaticm,  that 
the  assured  might  have  changea  his  mind  as  to 
continuing  the  classification,  and  that  the  defen- 
dants were  not,  under  the  ciixMimstiinces,  put  ufTon 
inquiry ;  and  also  that  the  verdict  was  against  the 
weight  of  evidence.     On  the  argument,  it  was  not 
insisted  that  there  was  any  misrepresentation  in 
point  of  fact  on  the  pirt  of  the  plaintiff,  and  we 
nave  only  to  determine,  first,  whether  the  judge  was 
bound,  under  the  circumstances,  to  direct  the  jury  as 
matter  of  law  that  the  verdict  on  the  plea  of  conceal- 
ment must  be  found  for  the  defendants;  secondly', 
whether  there  was  any  misdirection  by  the  judge ; 
and,  lastly,  whether  the  verdict  was  against  the 
weight  of  evidence.    As  to  the  first  question,  we 
are  clearly  of  opinion  that  the  judge  was  quite 
right  in  refusing  to  direct  the  jury  as  matter  of 
law  that  the  plea  of  concealment  was  proved ;  with- 
out putting  it  to  the  jury  to  draw  the  proper  infer- 
ences from  the  facts  proved  there  was  not,  in  the 
£acts  themselves,  enough  to  enable  the  judge  to 
say  "  aye  "  or  "  no  "  that  there  had  becTi  the  con- 
cealment of  a  material  fact;  and,  under  the  cir- 
cnmstances  of  the  case,  it  was  impossible  to  with- 
draw the  question  from  the  jury.     It  ap|)ears  to 
have  been  contended  on  the  trial  that  the  ship 
icauBe  ID  fact  a  degraded  ship  by  yirtue  oC  ^e 


resolution  expressed  in  the  letter  of  the  23rd  Oct, 
but  this  was  not  insisted  upon  on  the  argnmnt, 
except  so  far  as  it  was  included  in  the  question tf 
materiality.      The  misdirection  complained  of  re- 
solves itself  into  two  distinct  matters:  first, thtttk 
judge  in  directing  the  attention  of  thejuxriotlK 
question  with  re^^rd  to  the  materiality  dt  toe  rao* 
lution  of  the  plamtiff  not  to  continue  theiMuem 
Lloyd's  book,  and  his  communication  thereapoDtD 
the  surveyor  of  Lloyd's  on  the  23rd  Oct.,  submitted 
to  the  jury,  whether  there  was  anything  in  tfaos 
circumstances  to  preclude  the  plaintiff  from  chaiig> 
ing  his  mind  and  submitting  to  a  sorver,  and  oob- 
tinuing  the  classification  of  the  ship  at  Iilqyd*t,aBd 
whether,  if  the  underwriter  had  been  told  of  dion 
circumstances,  he  might  not  have  said  or  thon^ 
"  Well,  he  may  change  his  mind."     Now,  it  is  to 
be  observed  that  this  was  not  a  direction  in  poiit 
of  law,  but  merely  consisted  of  observations  fbrthe 
consideration  of  the  jury  ;  and  unless  we  an  of 
opinion  that  the  resolution  expressed  in  the  lettBr 
ot  2:M  Oct.  was  a  material  fact,  we  ought  not;  !»• 
cause  of  observations  of  which  we  may  not  ^ 
gotluir  approve,  to  hold  that  they  amount  toi 
misdirection.    Can  we  then  say  that  it  was  a  B^ 
cessary  or  material  fact  P    The  effect  of  it  coM 
not  be  greater  than  that  of  refusing  to  mbaaiik 
ship  to  "  the  half-time  survey,"  the  neoesaaiyfloi' 
sequence  of  which,  according  to  Lloyd's  niIeB,iraii 
be  to  exclude  the  ship  from    the  register.  Ii  i 
anything    more    than    an    answer   to    a   noibb 
that    the    time    had   arriTed    for   the   ran^^ 
If  the  mere  fact  of  the  ship  not  nndenT'"^^  ^ 
half-time  survey  **  would  in  fact  ezclnde  her  '^ 
Lloyd*s  register,  what  necessity  was  there 
part  of  the  plaintiff  to  disclose  circnmBtaaof 
only  could  affect  the  result  by  virtue  of  the 
Lloyd's  with  regard  to  the  "  half-time  m 
The  plaintiff's  answer  declining  a  survey  ocr 
be  otherwise  important  than  as  it  affected 
ceedings  of  Lloyd's  committee  under  tl 
As  a  resolution  of  his  own  it  was  of  no^ 
quence,  and  it  was  only  as  his  answer  to 
mand  for  a  survey  that  it  could  acquire  impoq 
and    so    f&r   as   the  plaintiff  was  oonoeKO« 
amounted  to  neither  more  nor  less  than  daJE>    .ex. 
a  survey,  and  a  desire  to  remove  the  Bhrrfet^     £ 
Lloyd's  register.    The  value  of  the  dassificofi  isc 
the  ship  as  A  1  for  seven  years  at  LloTd*B*J^'^o 
eyes  of  an  underwriter  can  only  depend  afxr  &£i 
supposition  that  Lloyd's  rules  have  been, 
be,  observed,  and  that  it  will  not  be 
tain  its  class  except  after  proper  surveys.    -J 
such  circumstances  can  we  say  affirmativwl^^srr 
the  fact  was  material,  and  if  we  cannot,  m9^ww  e^< 
clearly  right    to   put  it  to   the   juiy?^   .^  ^ 
further   contended  that   the   judge   mai£xj 
the    jury    by    leaving   to    them   "whefs    " 
underwriter  ought  to  have  known  on  * 
Nov.  that  the  continuance  of  the  class  ma-xr. 
on  whether  the  ship  had  been  lately  su 
passed,   and,  if  '  Yes,'  ought   this  knoo. 
nave  put    the  underwriter  to  ask  wl^i 
ship  had    been   surveyed,    or   was  abft 
surveyed  P  "      This,    of    course, 
whether,  in    the    very  nature  of 
as  an  underwriter  and  a  subscriber 
registry,  ho  ought  not  to  have 
acquainted  with  the  rules  and  pi 
ciation  of  which  he  was  a  member  to  *»»X-^^^* 

with  understanding  "  to  read  his  a^M^^  A/^^ 
IILi.Ben^iasxmLexyieBsedit.  JMmdfiak^^^^^^ 
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to  tbe  committee  of  Lloyd's.  The  question  whether 
the  case  comes  within  the  second  branch  of  the  pro- 
position to  which  I  have  referred  is  one  of  the 
greatest  difficulty.  The  date  of  the  building  of  the 
ship  being  stated  in  the  regiHter,  which  the 
nnaerwriter  had  before  him,  he  might  have 
seen,  had  he  reflected,  that  half  the  time 
for  which  she  was  originally  classed  had  ex])irt>d ; 
and,  the  letters  "  H.  T."  not  appearing  against 
the  ship,  he  might  have  inferred  tnat  the  necessary 
survey  had  not  been  had,  and  that,  consequently, 
the  ship  would  now  be  degradeii  from  her  former 
class.  I  should  feel  the  force  of  this  argument  if 
vessels  were  uniformly  degraded  unless  surveyed 
on  the  expiration  of  half  time;  but  such,  it  is 
admitted,  is  not  uniformly  the  practice.  While  it 
is  competent  to  the  local  surveyor  to  call  on  the 
shipowner,  on  the  expiration  ot  the  hiilf  time,  to 
submit  to  a  survey,  as  the  condition  of  the  vessel 
keeping  her  class,  it  ap{xuirs  that  this  is  by  no 
means  uniformly  done,  and  that  vessels  are  suffered 
to  remain  as  of  their  former  class,  though  the  half 
time  has  expired  and  no  fresh  survey  has  been 
held.  I  think,  therefore,  that  the  underwriter — 
though,  if  his  attention  had  l)een  called  to  the 
ship  s  a^,  he  might  have  seen  that  the  half  time 
haa  expured,  and  from  the  absence  of  the  lettera 
"  H.  T."  might  have  inferred  that  no  survey  had 
been  held  on  her — must  not  be  taken  to  have  been 
bound  to  infer  that  the  owner  had  refused  to  have 
her  surveyed.  Adhering  to  wliat  I  said  in  Biitce  v. 
Hewitt,  that  where  a  fact  is  **  nmtter  of  inference, 
and  the  materials  for  informing  the  mind  of  the 
underwriter  are  common  to  both  parties,*'  both 
may  be  left  to  draw  their  own  inferences,  I  am 
reluctant  to  apply  that  principle  to  a  case  like  the 
present,  where  a  material  fact  is  nuitter  of  positive 
Knowledge  to  the  party  proposing  the  insurance, 
and  only  matter  or  possible  inference,  from  very 
imperfect  materials,  to  the  underwriter.  It  must 
never  be  forgotten  that  insurance  is  a  contract  in 
which  uberrima  fides  is  re((uired,  and  that  the 
assured  is  bound  to  disclose  every  material  fact 
known  to  him  and  unknown  to  the  insurer,  unless 
he  is  justified  in  believing  such  fact  to  be  known 
to  the  latter.  The  plaintiff  knew  he  had  refused 
to  have  bis  vessel  surveyed,  and  that  her  degra- 
dation must  necessarily  follow.  It  docs  not  appear 
to  me  that  the  circumstances  were  such  as  to 
warrant  the  conclusion  that  the  underwriter  knew, 
or  ought  necessarily  to  know,  that  the  survey 
had  been  declined.  I  think  the  doctrine  in 
Bates  V.  Hewitt  goes  quite  far  enough  for  the 
protection  of  the  assured,  and  I  should  be  un- 
willing to  extend  it  to  a  CAse  like  the  present.  I 
Quite  concur  in  thinking  that  there  was  no  mis- 
oirection  on  the  part  of  the  learned  judge  on  the 
trial,  and  that  he  was  quite  right  in  not  withdraw- 
ing the  case  from  the  jury ;  but  I  am  of  opinion 
that  tbe  foots  do  not  warrant  the  findings  of  the 
jury;  and  I  should  myself  have  thought  it  right  to 
send  the  case  down  to  a  new  trial ;  but  my  learned 
brothers  think  differently,  and  the  rule  must  there- 
fore be  discharged. 

Rtdc  discharged. 

Attorneys  for  the  plaintiffs,  Oregory  and  RmD- 
diffes,  for  HvUt  Stone,  and  Fletcher,  Liverpool. 

Attorneys  for  defendants,  WaUons,  Buhhs,  and 
WaUon, 


Nov,  28,  1871 ;  Jan.  11,  1872. 
LoTD  v.  Flbmivg;  Lotd  v.  Srivci. 

Acilon  by  assignee  of  marine  policy  ofinswrna— 
Beneficial  interest  of 'ploAntiff — Poli€ie9  ofMamt 
Insurance  Act,  1868  (31   ^  32  Viet,  c  86.  •.  I). 
In  an  a^^tion  by  tJie  executors  of  the  astignMafs 
policy  of  assurance  upon  goods   shipped  agismd 
underwriters  of  the  policy,  the  loss  alleged  heis§ 
under  the  suing  arid  labouring  clause,  ike  Ms- 
ration  averred  tlicU  after   loss,    the   said  pdiof, 
together  with   all  riglUs  a^ccrued  under,  a%i  % 
virtfiti  thereof,  was  by  the  assured,  for  good  eoi- 
si iteration,  assigned  to  the  plaintiff's  testator  » 
his  lifetime  : 
Held,   upon  demurrer,  thai    this    declaration  wet 
good,  although  it  contained  no  averment  thai  Ou 
plaintiffs  were  beneficiaUy  iniereeted  in  the  nl- 
ject  matter  of  the  insurance  at  the  time  of  adios 
brought. 
The   declaration  stated  that  the   plaintiffB  vcn 
the  executors  of  one  William  EntwisUe,  deoemtt, 
and  that  by  a  certain  policy  of  insarance,  bearing 
date  the  17th  Oct.  1860,  certain  persons  tndiiif 
and  known  under  the  firm  of  Bobinson  and  Ite* 
ing,  did,^-a8  agents,  as  well  in  their  own  names 
as  for  and  in  the  name  and  names  of  all  and  eferv 
other  pereon  or  persons  to  whom  the  same  dii 
might,  or  should  appertaai,  in  part  or  in  all,  mab 
assurance  and  cause  themselves  and   than  aid 
every  of  them  to  be  insured*  lost  or  not  lo8t»at  aid 
from  Rotterdam  to  Batavia,  on  802  boxes  of  steel 
valued  at  800^,  in  the  ship  2Voo  Anthonys,  b^gja* 
ning  the  adventure  from  the  loading  of  the  aui 
goods  on   board   the    said    ship    as    abore,  and 
continuing  until  the  same  shoald  be  at  Bataiii 
aforesaid   discharged  and   safely  landed*  aaaiaiK 
perils    of   the    seas,    Ac,-,    and    in   case  ofaw 
loss   or  misfortune  it   was  thereby  also  agmi 
that  it  should  be  lawful  to   the  assured,  thor 
factors,  servants,  and  assigns,  to  sue,  labour,  aaJ 
travel  for,  in  and  about  the  defence,  safegwi 
and  recovery  of  the  said  goods  and  merciiaDdia 
or  any  part  thereof,  without  pr^udice  to  ths  wi 
assurance;  to  the  charges  whereof  the  aanicx 
thereby  would  contribnte  each  one  aooordiB^XK^ 
the  rate  and  quantity  of  his  sum  in  the  said  pS^^ 
insured,  and  the  said  goods  were  warranted  4 
usual  in  marine  policies  upon  goods.     An^k.  ^ 
defendant,    in   consideration    or  a   certaii^^       ^ 
mium  to  him    paid   on    that  behalf  by 
peraons  interested  in  the  said  goods,  sod 
interest  in  the  said  goods  is  hereinafter  a*~ 
underwrote  the  said  policy  for  100^  and 
insurer  thereon  to  the  said  persons  for  that 
on    the    said   goods;   and   the   said 
shipped   on  b^rd    the   said    ship  at 
aforesaid,  to  be  carried  therein  on  the  said  ~ 
And  certain  persons  hereinbefore  before  r* 
to,  that  is  to  say,  Julius  IVederick  Sicfac:ff^ 
vester  Emil  Sichel,  and  Josias  Bracken  O 
Alexander,  or  some  or  one  of  them 
then  and  thence  and  until  and  at  Uie 
happening  of  the  loss  hereinafter  mentioc»^«z2 
terested  in  the  said  goods  to  the  amonnt 
moneys  by  them  insured  thereon;  and 
policy  was  made  by  aathority  and  forrsKr^ 
and   benefit  of   the  said  persons  so  f 
And  the  said  ship  with  the  said  ffoods 
sailed  on  the  said  yajBoe,  and  whue  she 
coeding  on  the  voyage  £e  said 
and  the  said  goods  were  1^  the 
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Buch  a  case  tbo  policj|r  and  bill  of  lading  are 
habitually  made  the  subject  of  sale,  whilst  the  jwir- 
ties  are  ignorant  whether  the  goods  are  safe  or  not. 
It  could  never,  wo  think,  be  intended  to  except 
from  the  Act  such  cases,  if  it  should  turn  out  that 
the  loss  accrued  before  the  sale.  The  words  relied 
on  in  the  case  of  an  assi^niucnt  before  loss  express 
what  is  necessarily  implied,  and  so  are  superfluous; 
perhaps  inserted  pro  inajore  canteld.  In  the  case 
of  an  assignment  after  loss,  when  the  policy  and 
"  all  rights  under  and  by  virtue  of  it  are  assigned,'* 
it  seems  to  us  that  the  assignee  becomes  entitled 
to  the  property  thereby  incurred ;  for  then  it  is 
ascertained  that  the  interest  in  the  damage,  the 
chose  in  acUon,  is  the  only  property  whicli  is 
covered  by  the  policy,  consequently  that  the  words 
of  the  Act  were  literally  complied  with.  Wo  think, 
therefore,  that  judgment  on  these  demurrers 
should  be  for  the  plamtiff. 

Judg  numt  for  plaint  iff. 

Attorneys  for  the  plaintiff,  Switihnrne  and 
Parker. 

Attorneys  for  the  defendants.  Hilly cr  and  /V/i- 
wick. 


caused  the  following  policy   of  insuTance  to  be 
efTected  on  their  behalf. 


s.u. 


Friday,  Nov.  17,^71. 

Joyce  akd  others  v.  Kennard. 

Insurance — Indemnity  arjainsi  loss  as    carriers — 
Riyht  to  complete  indemnity. 

Plaintiffs,  lighttynnen  on  ih^  river  TJianies,  ranspd  a 
policif  of  insurance,  in  the  ordinanj  ffynn  of  a 
Lloyd's  policy,  to  h**  effected  on  their  hrhalf  npon 
n'aft  of  every  description,  on  "  all  yoods  and  pro- 
dare  as  interest  m^y  appear."^  At  the  foot  of  the 
policy  mils  xnritttni,  **  tn  cover  and  include  all 
tossf's,  damayen,  and  accidents,  omoiintiny  to  201. 
or  upwards,  on  each  cnift,  to  goods  carried  hy  th^ 
plaintiffs  as  lightermen,  or  dAivered  to  them  to  he 
water -home  either  in  their  own  or  other  craft,  and 
for  which  losses,  damtujeii,  and  accidents  the  plain" 
tiffs  may  he  liahle  or  responsihle  to  the  owmyrs 
tlicreof,  or  others  interested.  It  is  a-greed  that  the 
amount  of  each  underwriter's  liahility  shall  not 
exceed  the  amount  of  his  suhscription."  The 
poli^^y  teas  suhscrihed  by  various  underwriters  for 
difereni  sums  amounting  altogether  to  2000^,  the 
defendant  undci^writing  it  for  1001. ;  and  during 
the  C07iti nuance  of  the  risk  a  Utss  happened  to 
goods  cai'ried  hy  the  plaintiffs  as  lightermen,  for 
which  they  had  to  pay  the  own*'r8  1100/.  At  this 
time  the  total  value  of  the  goods  carried  in  the 
barges  of  the  plaintiffs  which  were  covered  hy  the 
policy  amounted  to  20,000/.  and  upwards.  An 
action  having  been  brought  against  the  dtfendant 
to  recover  the  sxim  of  55/.  as  his  proportion  of  the 
loss  sustained,  it  was 

Held,  that  the  defendant  was  liahle  for  that  »um, 
and  not  merely  for  »uch  a  proportioyi  of  the  loss 
sustained  as  the  sum  frr  which  he  suhscrihed  tJie 
policy  bore  to  the  total  value  of  the  goods  on  hoard 
all  tJte  plaintiffs*  craft  tchich  were  covei'ed  by  the 
policy  at  the  time  ofilie  loss. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court. 

1.  The  plaintiffs  are  lightermen  carrying  on 
business  in  the  city  of  London,  and  the  defendant 
is  an  underwriter  also  in  the  city. 

2,  In  the  mouth  of  Oct.  1869    the   pls^tiffa  I 


i.-2UU0. 

Delivered  the       day  7  Be  it  known  that  Smitli,  Sub- 
of       186    .        No.       }  den,  and  Co.  aa  mgents,  m  neB 
in  their  own  name  as  for  and  in  the  name  or  names  of  iD 
and  evexy  other  p<>r8on  or  persona  to  whom  the  ttm 
doth,  may,  or  shall  appertain,  in  part  or  in  ill,  dolk 
make  assurance  and  oaaae  themBelves  and  them  ud 
every  of  them  to  be  insured,  loat  or  not  lost,  at  iid 
from  all  or  any  of  the  wharves,  l>anka,  qaays,  and  ^sm 
of  arrival  or  departnre  in  the  river  lliames,  ana  aj 
merchant  or  steam  vessel  of  any  description  tiberei, 
comprising  the  whole  extent  of    the  said  river,  bm 
Wandsworth  downwards  to  the  Yiotoxia  Docks,  inetadiii 
all  or  any  intermediate  docks   and  wharves,  sad  cioi 
versa,  until  on  board  an^  merchant  or  ateam  itm^ 
barge,  or  boat,  or  otherwise  landed  at  any  wfasrf^  4e^ 
The  risk  to   commence  on  the    25th   Sept.  1869,  od 
terminate  on  the  24th  Sept.  1870,  inclnding  both  dqi, 
npon  any  kind  of  goods  and  merchandises,  and  also  qm 
the  body,  tackle,  apparel,  ordnance,  mnnition,  aztQla7, 
boat,  and  other  fiunitnre  of  and  in    the  good  lUp  « 
vessel  called  the  craft  of  every  description,  wherecf  ii 
master,  nndcr  Gk>d,  for  this  present  voyage,  or  whosoenr 
else  shall  go  for  master  in  the  said  smp,  or  by  vbi^ 
soever  other  name  or  names  the  same  ship  or  the  muts 
thereof  is  or  shall  be  named  or  called,  begimiiBf  tb 
adventure  npon  the  said  goods  and  merchandiswi  ftm 
the  loading  thereof  aboard  the  said  ship,  or  npon  the  aid 
ship,  Ac.,  and  shall  so  continue  and  endnrs  daiiofftbe 
abode  there  upon  the  said  ship,  Ac.,  and  farther  ontu  tb 
said  ship,  with  all  her  ordnance,  tackle,  apparel,  A&,  ni. 
goods  and  merchandises  whatsoever,  shall  oe  arrivri^ 
as  above,  upon  the  said  ship,  Ac.,  nntil  she  hath  mom 
at  anchor  twenty-four  hours  in  good  safety,  and  upoa  the 
goods  and  merchandises  until  the  same  b^  there  &• 
charged  and  safely  landed.  And  it  shall  be  lawful  for  the 
said  ship,  Ac.,  in  this  voyage  to  proceed  and  sail  to  sai 
touch  and  stay  at  any  ports  or  places  whatsoever  aai 
wheresoever  in  the  river  Thames,  from  Wandswortk  to 
the  Victoria  Docks,  and  vice  versd,  without  prqndioe  te 
this   insurance.    The   said   ship   and   goods  and  ntf* 
chandiscs,  Ac.,  for  so  much  as  concerns  the  assured  bf 
agreement  between  the  assured  and  the  aasnrera  in  tka 
policy,  are  and  shall  be  valued  at         ,  on  all  goodi 
and  produce  as  interest  ma^  appear.     Tooohinff  tk 
adventures   and   perils   which    we,    the   assnrere,  tn 
contented  to  boar,  and  do  take  npon  us  in  this  rvjtts 
they  are  of  the  seas,  men  of  war,  fire,  enemisB,  pintNi 
rovers,  thieves,  jettisons,  letters  of  mark  and  eootv 
mark,  surprisals,  takings  at  sea^  arrests,  restninte  aai 
detainments  of  all  Kings,  Princes,  and  people  of  lAiA 
nation,  condition,  or    quality  soever,  barratry  of  tk 
masters  and  mariners,  and  of  all  other  perils,  losses,  aai 
misfortunes  that  have  or  shall  come  to  the  hurt,  detiip 
ment,  or  damage  of  the  said  goods  and   merdhaadiieii 
and  ship,  Ac.,  or  any  part  thereof ;  and  in  case  of  aif 
loss  or  misfortune,  it  shall  be  lawful  to  the  assured,  tibeir 
factors,  servants,  and  assigns,  to  sue  labour,  and  ta^ 
for  in  and  about  the  defence,  safeguard,  and  recoTSiyg 
the  said  goodti,  and  merchandises  and  ship,  Ae.,  or  n? 
part  thereof,  without  prejudice  to  this  insuranos,  to  tl^ 
charges  whereof  we,  the  assurers,  will  contribute  ttA 
one  according  to  the  rate  and  quantity  of  his  sum  kcna 
assured.    And   it  is  agreed   by  the  insurers  that  tUi 
writing  or  policy  of  assurance  shall  be  of  as  mndi  fani 
and  effect  as  line  surest  writing  or  polioy  of  assnaafli 
heretofore  made  in  Lombard-street  or  in  the  Bpjil& 
change,  or  elsewhere  in  London.    And  so  we,  the  asannnr 
are  contented,  and  do  hereby  promise  and  bind  oonahi^ 
each  one  for  bis  own  part,  our  heirs,  execatoca,  tfd 
goods  to  the  assured,  their  executors,  adnunistratoca,tfd 
asaip^ns,  for  the  true  performanoe  of  the  tiiiiminae.  rr- 
fessmg  ourselves  paid  the  consideration  due  uatoaete 
this  assurance,  by  the  assured  at  and  after  the  lafti  ■ 
70<.  per  cent.    In  witness  whereof,  we  the  assnrara  kn* 
subscribed  our  names  and  sums  assured  in  LffndVp*- 

7th  Oct.  1869. 


To  cover  and  include  all  losses,  damages,  and  ^.  ^ 
amounting  to  20L  or  upwards  in  eaeh  craft  to  pt^ 
carried  by  Measrs.  W.  A.  Jojoe  and  Sod  as  Gghtenffi' 
delivered  to  them  to  be  waterbomet  either  in  their  flf>^ 
other  craft,  and  for  whioh ' 


MABTTIME  LAW  OASES. 
Joyce  and  othbu  u.  Eevkabd. 


re.i 


7.  A-  Jojoa  and  Son  mi^  be  lUble  or  reaponribl* 


aubacribed  hy  different  nnder- 
B  amounting  in  the  nhole 

1  defendant  nnderwrote  the  said  policy  for 
d  received  b^  waj  of  premium  the  earn  of 

[A  /ae  ei'mile  oopy  of  the  poUcT  aoconi' 
lis  case,  and  formed  part  thereof.] 

the  7th  Bed.  1666,  and  during  the  contina- 
the  riak  covered  by  the  said  policj,  a,  loesi 

and  accident  within  the  meaning  of  the 


be   Iiord   Cardigan,   and   for   which    loss, 

and  accident  the  plaintifia  have  become 
id  nssponaible  to  the  owner  and  others  in- 

in  the  said  goods  to  the  sum  of  llOOf.,  aud 

d  Lhat  amoant. 

a  agreed  that  the  total  raltie  of  tbe  risks 

lainttffs  in  this  and  other  barges  employed 

laintifia  at  the  time  of  the  loas,  and  wluch 

rered  bj  the  polic;,  amounted  to  the  sura 

{.  and  upwards. 

t  total  value  of  the  goods  in  the  barge  Lord 

t  at  the  time  of  the  loss  was  29061. 

I    plaintiffs    contend  that  npon   the  true 

tion  of  the  poUcy  thej  are  entitled  to  be 

Bed  for  the  lossactuatlj  sustained,  namely, 

ad  to  recover  from  the  defendant  551.  for 

ortion  of  such  loss. 

I  defendant  contends  that,  under  tbe  policy 

the  plaintiffs  are  only  entitled  to  recover 
e  defendant  such  a  proportion  of  their 
le  sam  for  which  the  defendaut  subscribed 
cy,  namely,  1001.,  beara  to  the  total  value 
le  goods  on  board  all  the  plaintiffs'  craft, 
rere  between  the  limits  mentioned  in  and 
ere  covered  by  the  policy  at  the  time  of 
before  mentioned,  and  have  paid  into  court 
of  61.,  which  ia  admitted  to  be  sufScient 
y  the  plaintifTs  claim,  assumiug  this  oon- 
x>be  (xurect. 

3  defendant  further  contenda  that  in  any 
}  plaintiffa  are  not  entitled  to  more  than 
(^rtiou  of  the  loas   as  1001.,  the  sum 

bears  to  the  total  value  in  the  barge— viz., 

le  conrt  ia  at  liberty  to  draw  all  inferences 
'hich  a  jury  ought  to  have  drawn, 
question  for  the  opinion  of  the  conrt  is 
i  tbe  principles  above  referred  to  is  tbe 
principle  upon  which  the  amount  to  be 
id  ought  to  be  settled, 
conrt  should  be  of  opinion  that  tbe  plain- 
only  entitled  to  recover  anch  proportion  of 
as  lOOi.  bears  to  the  said  totAl  amount  at 
iinely,  20,000i, — then  judgment  is  to  bo 
for  the  defendant  with  costs  of  defence, 
court  should  be  of  opinion  that  the  plain- 
I  entitled  to  recover  such  a  proportion  of 
as  1001.  bears  to  the  total  value  of  the 
I  tbe  barvs,  then  judgment  is  to  be  entered 
>laintiffs lor  311. 19i.  3d.,  in  addition  to  tbe 
6L  paid  into  court  with  costs  of  suit ;  and 
•art  should  be  of  opinion  that  the  plaintiffs 
Sled  to  ivoover  the  proportion  of  the  actual 
contended  for  by  the  plaintiffs,  indgment 
I  antamd  fbr  Um  plaintiffs  for  tba  sum  of 


49L,  in  addition  to  the  62.  paid  into  conrt,  with 
costs  of  suit. 

If  the  court  should  be  of  opinion  that  the  pliun- 
tiffs  are  entitled  to  recover  either  the  37i.  19«.  3ii. 
or  the  55f.,  the  plaintiffa  claim  in  addition  Buoh 
interest  as  the  court  may  think  fit  to  allow. 

Quain,  Q.C.  (with  whom  was  A.  L.  Smith)  for  the 
plaintiff  a,  ^Thia  case  is  peculiar,  and  turns  upon 


the  peculiar  language  of  the  policy.     The  policy 
the  ordinary  form,  but  at  tte  end  it 


the 

words  "  to  cover  and  include  all  losses,  damages, 
and  accidents,  amountinK  to  201.  or  upwards  in 
each  draft  to  goods  carried  by  Messrs.  W .  A-  Joyce 
and  Son,  as  hghtermen,  or  delivered  to  them  to  be 
wat«rbome,  either  in  their  own  or  other  craft,  and 
for  which  losses,  damages,  and  accidents,  Messrs. 
W.  A.  Joyce  and  Son  may  be  liable  or  responsible 
to  the  ovniera  thereof  or  others  jnterested.  The 
intention  was  clearly  to  cover  all  the  risks  which 
the  plaintiffs  ran  in  the  course  of  their  business  as 
I  amors  of  goods  on  the  river.  The  onlycaae  which  is 
stall  similar  to  the  present  ia  thatol  Crowley  v.  Cohen 
(3  B,  <fc  Ad.  478),  which  the  defendant  will  probably 
rely  on.  There  the  plaintiffa,  carriers  on  a  canal, 
effected  an  insurance fortwelve months  upon  gooda 
on  board  of  thirty  boats  named  between  London, 
Birmingham,  &c.,  backwards  and  forwards.  Tbe 
insurance  was  agreed  to  he  l'2.000i.  on  goods,  as 
interest  might  appear  thereafter^  the  claim  on  tbe 
policy  warranted  not  to  exceed  lOOi.  per  cent.,  ajid 
SOOOt.  only  was  to  be  covered  by  the  policy  in  any 
one  boat  on  any  one  trip,  the  premium  being  30«. 
per  cent.  It  was  held  Oiat  upon  the  loas  of  goods 
en  board  one  of  the  boats  the  ssaured  was  entitled 
to  recover  that  proportion  of  anch  loss  which  12001. 
bore  to  tbe  whole  value  of  tbe  goods  afloat  at  the 
time,  and  not  the  proportion  of  r2002.  to  the  whole 
amount  carried  during  the  vear.  The  present  case 
is,  however,  distinguishable  from  that ;  for  there 
the  risk  covered  by  the  policy  was  the  ordinary 
marine  risk,  whereas  here  it  is  all  risk  which  the 
plaintiffs  might  run  as  carriers  of  goods  on  the 
river.  The  words  written  at  the  foot  of  tbe  policy  in 
the  present  case  diatinguiah  it  from  all  reported 
cases.  Lord  Tenterden,  C.  J.  in  the  case  referred 
to  said ;  "  As  to  the  mode  of  calculating  the 
indemnity,  the  defendant  insists  that  this  is  to 
be  done  by  ascertaining  tbe  proportion  which 
1200J.  bears  to  the  whole  value  of  gooda  carried 
during  the  year,  and  allowing  the  aasnred  snob 
a  proportion  of  the  amount  of  loss.  But  tbe  rule 
of  calculation  relied  on  by  the  defendant  is  never 
adopted  in  cases  of  policy  on  goods  with  liberty  to 
change  the  cargoes.  Here  the  whole  value  of^ths 
goods  afloat  at  the  time  of  the  loss  must  be  taken, 
and  the  plaintiffs  will  recover  such  a  proportion 
of  their  loss  as  12,0002.  bears  to  the  value  of  all 
the  property  on  board  all  the  boats  at  the  time  <ff 
the  accident,  if  that  value  exceed  12,0002.,  if  not, 
they  will  be  entitled  to  the  whole  amount  lost." 
This  has  no  application  to  a  policy  such  as  the  pre- 
sent, which  is  more  like  a  fire  poliCT.  In  Wilton  v. 
Jones  (14  L.  T.  Eep.  N.  S.  65 ;  15  L.  T.  Rep.  N.  8. 
669),  where  the  question  was  whether  the  policy, 
which  was  effected  on  a  submarine  cable  by  a  share- 
bolder  in  a  telegraph  company,  was  to  be  oonatrned 
as  an  ordinary  marine  policy,  or  as  a  policy  on  the 
undertaking  of  suooessfully  laying  down  the  cable, 
the  conrt  adopted  the  latter  construction  of  the 
instrument,  althongh  the  body  of  the  pohqr  was 
in  the  ordinary  form  of  a  marine  insurance. 
Uartitt,  B.,  in  ddivering  tb«  judgment  of  thfl  oouTt 
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Q.  B.]       Byrve  V,  The  Guano  Consign^kxt  Co.  ;  Wegceun  asd  otuebs  (gamiBhees).       TG.  ] 


below,  said :  "  The  contract  is  partly  written  and 
partly  printed,  and  the  iigreement  between  the  par- 
ties is  to  be  ascertained  by  the  words  of  it.  The  cir- 
cumstance that  it  is  upon  the  printed  form  which  is 
usually  adopted  for  a'  common  marine  policy,  is 
wholly  immaterial  if  the  language  used  and  adopted 
by  the  parties  shows  that  the  insurance  extended 
further  than  marine  policies  ordinaiily  do."  These 
observations  are  strictly  applicable  to  the  present 
case;  and  it  is  submittea  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendants. 

Sir  0.  Honyinaiif  Q.C.  (with  him  Watkin  Wi'l- 
liafns)  for  the  defendant.  A  policy  of  marine 
insurance  differs  from  a  fire  policy.  In  the  latter 
case  the  whole  loss  sustained  must  be  made  good 
bj  the  insurer ;  whilst  in  the  former  the  propor- 
tion which  the  amount  for  which  each  underwriter 
has  subscribed  bears  to  the  whole  risk  must  be 
calculated.  The  amount  to  be  paid  does  not  depend 
on  the  number  of  underwriters  who  have  sub- 
Kcril)ed  the  policy ;  it  depends  on  the  pro|K)rtion 
whicd  the  amount  for  which  each  subscriber 
underwrites,  bears  to  the  whole  amoimt  stated 
in  the  policy,  in  the  case  of  a  valued  policy, 
or  to  the  whole  value  of  the  goods  in  the 
case  of  an  open  policy.  The  mention  of  the 
sum  of  20(H)/.  in  the  |K)licy  is  only  for  the 
purpose  of  fixing  the  amount  of  stamp  duty. 
There  was  nothing  to  hinder  the  plaintiffs  from 
getting  insurances  from  any  number  of  other 
underwriters.  The  question,  no  doubt,  is  one  of 
construction,  but  there  was  no  intention  to  alter 
the  ordinary  degree  of  liability  which  each  under- 
writer undertook ;  and  that,  in  the  present  case,  is 
the  proportion  which  V)Ol.  bears  to  the  value  of 
all  the  goods  on  the  plaintiffs'  barges  at  the  time  of 
the  loss,  viz.,  20,0(X)i.  [Lusn,  J. — Suppose  the  in- 
tention was  to  insure  the  plaintiffs  against 
their  ordinary  possible  losses  as  carriers, 
what  other  words  than  those  written  at  the 
foot  of  this  policy  could  bo  chosen  P]  Those 
words  seem  to  have  been  inserted  in  place  of 
the  ordinary  memorandum  clause,  protecting  the 
insurers  from  hability  under  5  jxjr  cent.,  which 
might  bo  inconvenient  in  the  case  of  goods  of  a 
fluctuating  value.  This  case  cannot  really  be  dis- 
tinguished from  that  of  Crcnol^ij  v.  Cohm  (M  sup.) ; 
the  object  and  intention  of  the  assured  are  the 
same  in  both  cases,  llie  assured  in  that  case  was 
also  a  lighterman  who  effect<jd  a  policy  to  cover 
the  risk  which  he  ran  as  a  lighterman,  and  yet  the 
underwriters*  liabiHty  was  determined  by  the  ordi- 
nary principle  applica))le  in  cases  of  marine 
insurance.  When  the  amount  of  the  premium 
paid  to  the  defendant  in  the  present  case  is  looked 
at,  it  cannot  be  su])posed  that  for  such  a  conside- 
ration he  would  undertake  the  liability  with  which 
he  is  now  sought  to  be  charged. 

Qiiain,  Q.C,  in  reply. — If  the  defendant's  con- 
tention bo  correct,  no  efficacy  whatever  will  be 
given  to  the  words  inserted  at  the  foot  of  the 
policy. 

Mellor,  J. — Our  judgment  must  be  for  the 
plaintiffs.  It  seems  to  me  that  the  policy  in  this 
case  is  not  properly  described  as  a  marine  policy. 
It  is  an  instrument  by  which  one  of  the  parties 
indemnifies  the  other  against  any  liability  which 
he  may  incur  as  a  carrier  with  respect  to  the 
owners  of  the  goods  wirrieil,  and  we  must  construe 
the  words  in  tlieir  ordinary  meiuiing.  The  under- 
taking is,  in  the  words  of  the  instrument,  **to  cover 
jind  include   ail    losses,  damages,  and  accidents, 


amounting  to  20Z.  or  upwardfl,  in  each  cnfi 
goods  carried  by  Mes.««r8.  W.  A.  Joyce  and  So: 
lightermen,  or  delivered  to  them  to  be  waterbc 
either  in  their  own  or  other  craft,  and  for  w 
losses,  damages,  and  accidents,  Messrs.  W.  A.  J 
and  Son  may  be  liable  or  responsible  to  the ow 
thereof  or  others  interested."  It  appears  tc 
that  the  meaning  of  these  words,  on  the  fan 
them,  is  that  contended  for  by  Mr.  Quain. 
case  is  entirely  distingnishable  from  thoBe  w 
have  been  relied  on  for  the  defendant ;  and,  mi 
I  think  none  of  the  cases  which  have  been  refc 
to  throw  any  light  upon  the  present  case.  T 
is  no  reason  whatever  why  the  parties  should 
enter  into  a  contract  to  give  indenmity  a^ 
such  losses  as  the  plaintiffs  might  snstau 
lightermen.  It  is  suggested  that  no  man  in 
senses  would  contract  to  indemnify  against  sm 
risk  for  the  premium  char^i^ed  ;  but  I  confess 
not  see  the  Tnatter  in  that  light  at  alL  The  oc 
deration  of  the  amount  of  preminm  paid  does 
aid  us  in  construing  the  contract  between 
parties. 

Lusu,  J. — I  am  of  the  same  opinion.  This  is 
exceptional  policy,  and  we  have  only  to  collect  fi 
the  L&nguage  of  the  parties  what  it  was  which  t 
intended.  Now  I  cannot  doubt,  looking  at 
position  of  the  plaintiffs,  who  are  carriers  on 
river,  that  what  they  wanted  was  to  be  seen 
against  any  loss  which  they  might  sustain  as  s 
carriers;  and  I  cannot  interpret  the  contract 
a?iy  other  sense  than  this — that  the  defendant 
dortook  to  be  liable  to  the  plaintiffs  for  all  the  1 
for  which  they  would  be  responsible  to  the  own 
of  the  goods  carried.  That  is  the  very  langoagi 
the  policy;  and  I  cannot  entertain  a  doubt  i 
that  was  the  intention  of  the  parties.  It  is  nol 
ordinary  marine  policy,  but  a  policy  of  a  mb 
nature,  the  object  of  which  was  to  secure  to 
plaintiffs  an  indemnity  to  the  extent  of  the  f 
subscribed  for,  or  for  any  loss  which  they  mij 
sustain  during  the  year  by  reason  of  tl 
being  responsible  as  carriers  for  the  loss  of  ' 
goods. 

Hansen,  J. — I  am  of  the  same  opinion. 

Jiu1gin**nt  for  th*'  pUunilft 

Attorneys  for  plaintiffs,  Plew9  and  limine. 

Attorneys  for  defendant,  Parker  and  Cbirk^- 


COUBT  OF  COKKOflT  FZ£A& 

Reported  by  H.  H.  HocKiiio  and  H.  F.  Poouct,  Eauf- 

Barri«ter«.at-Law. 


Tuesday,  Jan.  30,  1872. 

BrRNE  AND  OTHERS  AGAINST  TUK  GCANO  CONSIGSH 

Company  (defendants) ;  Weguelin   and  on 
(trading  as    Tuohson,  Bonae,  and  Co.),  (gs 

shees). 

Lord  Mayors  Court — Foreign  tUtaehmenl—Fn 

— Proh  ihition. 

Wliere  procfss  had  issued  out  of  the  Lord  if« 
Court  a^jahist  ffarnisltees,  cmd,  on  canse  being  Ji 
tvjahiai  tl  rule  for  a  prohibition,  it  appf^arei 
the  claim  atjalast  the  originiU  d^fctyiants  was 
oMraf might  due  on  a  cltarici'- party  in  rwpi 
n  vnif(ujofroin  lliA  Chincha  Ishinda  to  the  Fw» 
BovJx'H  (twt  withiu  the  dty  of  Lotulon),  and 
nf*ithp^r  the  defendants  nor  the  garnishees  rts 
within  the  city  of  Loitd'm, 

Held,  tliat  tlie  prohibiiion  mutt  iMtM,  attfcoMfl 
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BiUTE  V.  TuM  OvASo  CoNsiGKMNT  Co ;   Wbguulis  asd  othebs  (gaiiiishees).        [C.  P. 


trmt  of  the  ckarter-uartij,  paytaent  of  Hie 
i  taat  lo  be  mada  uri'roin  the  eiiu  of  London. 
thai  if  the  ear^o  had  been  delivered  within 
ty  of  London,   it  would  have  iiuuie  no  dif- 

M  B  rule  to  show  cause  whj  a  writ  of  pro- 
Bhould  not  issiio  to  the  Lord  Major's 
E  tho  City  of  London  to  prohibit  all  further 
ings  iu  the  said  court  against  the  gar- 
u[>on  a  foreign  attachmeut  iimuod  out  of 


'QC,  clerk  to  Thomson,  Booar  and  Co., 
lishecB,  filed  in  Bupport  of  the  rule. 
1 1  hsTs  the  muugemBnt  of  the  freight  Bcoonnt 
tera  Qader  the  ohut«r  of  the  ship  Tniitnum, 
whioh  the  qaestioii  in  diapnte  in  tbe  ftctiou 
3ien  attiuhmant  now  pendinET  in  the  Lord 
ConA,  London,  uow,  uid  that  on  the  4th 
BTl,  Andrew  Ewin^  BTme,  Arthur  Bower 
and  Dtmoan  Campbell  entered  an  aotion  in 
Major's  Cuort,  Condon,  aesiaHt  the  Qnano 
aent  Companj  to  Qmt  Britain,  and  isBued 
Jie  said  Major's  Conrt  a  certain  procees  of 
tttacbment  attaching  all  moneja,  goods,  and 
the  hands  and  onstodj  of  the  >ud  garnishees, 
ontd  thereafter  oome  to  their  hands  or  cnstodj, 
tent  of  3461.  \5t.  Id. 

;he  29th  April  1869,  a  charter-pattj  waa  made  and 
into  between  the  said  Andrew  Ewitig  Bjme, 
rwood,  and  D.  Campbell,  aa  owners  of  a  ship 
M  ToJifman,  of  the  one  part,  and  the  said  Onano 
oent  Companj  of  the  other  part,  bj  Hessrs. 
H>n,  T.  Bonar  and  Co.,  as  tbsir  agenta,  and  the 
"ter  partj  was  dnlj  eieouted  by  the  said  Andrew 
jme,  A.  B.  Forwood,  and  D.  Campbell,  and  bj 
Hessrs.  J.  Thomson,  T.  Bonar  and  Ci>.,  aa 
>r  the  said  oharterers. 

t  nndar  and  iu  puranance  of  the  said  charter. 
i«  said  Andrew  E.  Bjme,  A.  B.  Forwood,  and 
bell  have  made  large  claims  f>ir  freisht  against 
ibarter«rs.  and  hare,  as  I  am  informed  and  lerily 
sen  paid  for  and  on  aoconnt  of  tbe  said  freight 
>f55B7J.9i.,  and  which  said  bqqi  is  as  1  am 'ulTised 
3  behere  all  that  the  said  obarterers  admit  to  be 
r  the  said  charter-partir;  bnt  tbesaid  A,  E.Bjme, 
Hid,  and  D.  Campbell,  in  addition  to  the  said  sum 
«id  to  them  for  and  on  aoooant  of  the  charterers, 

I  sum  of  3461. 15i.  Id.,  nnder  a  certain  memoran- 
A  on  or  about  the  Sth  Ang.  1869,  which  provides 
ajnient  nf  an  extra  rate  ot  freight  o[  3i,  9<£.  per 
leutioned  in  tbe  said  memoiandnm,  a  copy  of 
prodnoed  and  shown  to  me  at  the  time  of  swear- 
nj  affi^Tit,  and  is  marked  with  the  letter  C. 

I I  am  informed  and  believe  that  the  said  ship 
rriied  at  Callao  after  the  dated  limited  for  her 
■ere,  it  was  arranged  that  instead  of  the  charter 
sn  and  there  canoelled,  tbe  charter  shoold  he 
■rd,  im  the  oondition  that  the  captain  should  come 
dual  oleaianoe  to  the  same  port  iostnul  of  going 
.,  and  withont  extra  Dhar((o,  that  on  the  Sud 
said  A.  E.  Bjme,  A.  B.  Forwood,  and  D.  Camp, 
ed  to  be  issued  out  of  Har  Majestj's  Court  of  l&t- 
if  Pleaaawrttof  summons  against  the  said  Messrs. 
on,  T.  Bunar  and  Co.,  and  agaiuat  tbe  said  Quano 
lent  Companj,  and  by  snoh  writ  they  claim  the 
44f.  9s.  8d.,  and  inUreat  thereon. 

claims  in  tbe  said  aotion  in  the  Lord  Mayor's 
sndon.  and  the  cUini  of  the  said  actiim  in  the 
the  Eioheqaer  '  f  Pleas  includes  the  third  extra 
laimad  nndei  tha  said  meuorandom  of  the  5th 


•rtj.waa  [ _   , 

MiTed,  coniejed,  or  deliTered  within  the  jurisdic- 
«  said  Lvd  Mayor's  Conrt  of  London. 
t  har  caigo  waa  diaehargad  and  deliTsred  in  the 
Doda,  oat  ol  tha  jnrisrltotion  of  the  Mid  Lord  . 
Oomi,  London. 


8.  That  tha  said  Quano  Consignment  Companj  carry 
on  their  business  at  Lima,  in  the  republic  of  Pern,  out  of 
the  jurisdiction  of  the  said  Lord  Mayor's  Court,  London, 
and  haye  no  residence,  offioes,  or  plaice  of  busineak  otauj 
hind  or  description  whatsoever  within  the  juriadiotion  of 
the  said  Lord  Mayor's  Court. 

9.  The  cause  of  action  lif  any)  for  whioh  thesaid  A.E. 
Byrne,  A.  B.  Forwood,  and  D.  CampbeU  have  proceeded 
in  the  said  Lord  Mayor's  Court,  Loudon,  and  apon  which 
tbe  aaid  attachment  is  founded,  is  the  extra  freight  men- 
tioned in  tbe  said  memoraudum  of  the  Sth  Aug.  1S69, 
which  extra  freight  ia  claimed  in  respect  of  the  said 
vessel  having  returned  to  Callao  instead  of  going  to 
Pajta  is  provided  for  bj  the  said  charter-party,  and  the 
said  canse  of  aotion  (if  anj)  did  not,  nor  did  any  part 
thereof  arise  within  the  jurisdiction  of  the  said  Lord 
Mayor's  Court,  Londoi;. 

10.  Tbe  said  A.  E.  Byrne,  A.  B.  Forwood,  and  D.  Camp, 
bell  carry  on  business  at  IJverpool,  in  the  oounl^  of 
Idnoaster,  and  have  no  place  of  business  within  the  jnris- 
diotion  of  the  said  Lord  Major's  Conrt,  London,  and  I 
believB  tbe  said  charter-party  and  memorandum  were 
respectively  entered  into  and  signed  bj  the  said  A.  E. 
Byrne  at  Liverpool  aforei    * ' 

11.  I  am  advised  and  i 

Mayor __    _ 

said  aotion,  and  ought  to  be  stayed  froi 

oeedingB  therein,  and  that  the  said  Mayor's 

to  bare  jurisdiction,   and  will  proceed  therein   unless 

stayed  by  prohibition. 

14.  I  am  also  advised  and  verily  believe  that  hj  tbe 
oourse  and  praotioe  of  tbe  said  Major's  Court  tbe  defen- 
dants are  nnable  to  obtain  relief  against  the  said  assump- 
tion of  JuiisdictioB  by  any  application  to  or  prooeediug  in 
tha  said  oourt,  and  that  the  defendant  will  sustain 
great  injury  unleaa  tbe  said  prooeedings  are  stayed  bj 
prohibition. 

Eihibit  C.  -wae  as  follows  :— 

London,  Sth  Ang.,  1869. 

Messrs.  J.  Thom!<on,  T.  Bonar,  i.  Co., 

Oentlemon,  —  In  tbe  event  of  tbe  undermentioned 
ships  owned  by  us  loading  at  the  Ounape  or  Macoavi 
Islands,  we  agree  to  give  the  charterers,  or  their  agents, 
tbe  option  of  ordering  them  to  return  to  Callao  for  flnat 
clearance,  instead  of  Pajta,  at  an  extra  late  of  3a.  9d. 
per  ton. — Your  obedient  servants. 

ANDBBW  B.  BiBH«  iND  Co. 


TUiu 


use. 


Affidavit  of  William  Bdttowb  (in  opposition  to 

the  rule) : 

1.  That  I  have  bad,  on  behalf  of  Messrs.  Arthnr  Bower 
Forwood,  William  Bower  Forwood,  and  Thomas  Forwood 
tbe  younger,  of  Ureat  St.  Helen's,  iu  tbe  City  of  London, 
merchants,  who  carry  on  buainess  there  under  the  name 
or  style  of  Leenh,  Harrison  and  Forwood,  the  manage- 
ment of  the  mattore  of  the  above  aotion  on  the  part  of 
the  said  plaintiffs.  I  have  read  tbe  office  copy  affidavit  ot 
Mr.  W.  Sloe  Wellborns  made  in  this  matter. 

2.  I  say  with  respect  to  the  claim  in  this  action,  that 
although  this  action  is  brought  in  tbe  names  of  the  said 
A.  E.  Byrne,  B.  Forwood,  and  Duncan  Campbell,  the 
same  has  been  so  bronght  in  their  names  on  behalf  of  and 
for  the  benefit  of  the  Baid  Messrs.  Leech,  Harrison,  and 
Forwood,  who  are  mortgagees  in  possession  of  the  said 


__._  W.  8.  WeUbome,  and  I  say  that  o 
of  the  said  charter-party  is  as  tollowa  :  "  This  oharter- 
party  is  effected  through  tbe  intervention  of  Lloyd.  Lowe, 
and  Co.,  by  whom  tbe  ship  ia  to  be  reported  at  the  Cuetom 
House,  and  through  whom  tbe  freight  and  all  expenses, 
if  any,  are  to  be  settled  and  paid ;"  that  the  said  Lliiv(<, 
Lowe,  and  Co.,  reside  and  oarry  on  business  in  London 
within  the  jurisdiction  of  tbe  said  Mayor's  Court  of 
London. 

4.  That  I  very  believe  that  the  said  charter-party  was 
entered  into  and  eieooted  and  signed  by  the  ganishaes, 
aa  agents  for  the  defendants,  aa  thereon,  appears  in  the 
oitT  of  Lcmdcm,  within  the  Joriadiction  A  the  Mid 
Minor's  ootut. 
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5.  That  th«  plaintiffs'  oanse  of  action  arises  from  the 
nonpayment  in  London  by  the  said  Messrs.  Lloyd,  Lowe, 
and  Co.  of  the  balance  due  for  frei^t. 

6.  That  the  said  plaintiff,  A.  B.  Forwood,  is  a  member 
of  Lloyd's,  and  carries  on  business  there  as  an  onder- 
writer  (within  tho  jurisdiction  of  the  said  Mayor's  court 
of  London),  and  has  done  so  for  six  years  past.  That 
the  said  Arthur  Bower  Forwood  is  also  senior  partner  in 
the  said  firm  of  Leech,  Harrison,  and  Forwood,  who  carry 
on  the  business  of  merchants  in  the  city  of  London,  and 
within  the  jurisdiction  of  the  said  Major's  court,  and  I 
say  that  it  is  well  known  to  the  said  Messrs.  Lloyd, 
Lowe,  and  Co.,  tho  said  Messrs.  Thomson,  Bonar,  and 
Co.^  and  to  the  said  W.  Slee  Wellbome,  that  the  said 
plaintiff  A.  6.  Forwood  is  such  partner  of  the  said  Leech 
and  Co.,  and  does  carry  on  business  as  aforesaid. 

7.  That  the  proceoaings  taken,  in  thifl  matter  in  the 
Mayor's  Court  havo  been  taken  under  advice  of  counsel, 
because  the  plaintiffs  are  advised  that  the  garnishees  are 
not  personally  liable  on  the  said  charter-party,  and  the 
said  garnishees,  who  alone  represent  the  defendants  in 
this  country,  refused  through  their  attomevs  to  appear 
for  the  said  company  to  an  action  which  had  been  brought 
by  the  plaintiffs  against  the  said  company. 

Affidavit  of  George  Lucas. 

1.  That  I  have  had  the  conduct  and  management  of  the 
action  hereinafter  referred  to,  and  of  the  action  above- 
mentioned,  and  Uio  proceedings  in  foreign  attachment  in 
the  Mayor's  Court  of  London  in  relation  to  such  action 
on  behalf  of  the  above-named  plaintiffs. 

3.  That  I  am  informed  and  Mlieve  that  the  said  Messrs. 
J.  Thomson,  Bonar  and  Co.  are  the  only  represontativea 
of  the  said  Quano  Consignment  Company  in  this  country, 
and  carry  on  its  business  here  at  Old  Bioad-street,  in  the 
City  of  London,  within  the  jurisdiction  of  the  said  Mayor's 
Court  of  London. 

12.  That  in  case  this  honourable  court  should  interfere 
by  prohibition  to  stay  the  said  action  in  tho  Mayor's 
Court  aforesaid,  in    my  judgment  and  belief  the  said 

Slaiotiff's  would  be  remediless,  inasmuch  as  tho  plaintiffs 
o  not|  ezcept.through  the  mode  of  attachment  against 
the  said  Messrs.  Thomson,  Bonar  and  Co.,  oossess  any 
means  of  procuring  the  appearance  of  the  aefendants, 
the  company,  to  any  action  in  respect  of  the  plaintiff's 
claim. 

13.  That  this  action  is  brought  in  the  names  of  the 
above-named  plaintiffs,  inasmuch  as  they  are  tho  regis- 
tered owners  of  the  ship  Talisman.  That  the  said  plain- 
tiff. A.  B.  Forwood,  is  a  member  of  Lloyd's,  and  carries 
on  business  as  an  underwriter  there. 

14.  That  the  said  A.  B.  Forwood  is  also  the  senior 
member  of  the  firm  of  Messrs.  Leech,  Harrison,  and  For- 
wood, and  carries  on  business  there  as  a  merchant,  and 
within  the  jurisdiction  of  the  said  Mayor's  Court  of 
London. 

Colien  showed  caiiso. — He  cited :  Mayor  of  Lon- 
don V.  Cox  (L.  Rep.  2  H.  of  L.  23J>.)  (Tho  pur- 
port of  his  argument  virill  sufficiently  appear 
from  the  judgments.) 

8kire88  Will,  in  support  of  the  rule,  was  not 
called  upon. 

WiLLES,  J. — We  are  all  of  opinion  that  a  prohi- 
bition should  issue.  In  the  case  of  The  Mayor  of 
London  v.  Cox,  the  judjzes  advised  the  House  of 
Lords  that  the  claim  of  jurisdiction  in  the  Lord 
Mayor's  Court  could  not  be  supported,  because  the 
cause  of  action  did  not  arise  witnin  the  jurisdiction, 
and  it  did  not  appear  that  the  garnishee  was 
more  than  a  mere  passenger  within  tho  jurisdiction. 
The  present  case  rests  upon  the  same  footing,  and 
the  same  reasoning  is  applicable  to  defeat  the 
attempt  made  to  set  u])  jurisdiction.  Such  process, 
if  helu  to  be  good,  might,  as  there  suggested,  be  a 
means  of  extreme  annoyance  and  injury  to  strangers 
and  foreigners.  But  it  has  been  argued  here  that 
by  custom  these  claims  are  within  the  jurisdiction, 
and  that  custom  may  give  to  an  inferior  court  a 
right  beyond  its  limits.  This  argument  was  noticed 
uiid  rc fated  in  the  above  case.  The  custom  of 
foreign  attachment,  like  other  customs,  iim»\»  \s« 


local  in  order  to   be  vtflid,  and  a  cnstom  whidi 
transgresses  the  local  limita  is  incon^ruooB  nd 
therefore  void^     Then  it  is  further  said  thii  the 
course  of  proceedings  is  such  that  it  is  not  necesan 
to  show  tnat  the  cause  of  action  arose  within  the 
jurisdiction.     But  in   inferior  courts   there  is  u 
presumption  in  favour  of  jurisdiction.    This  clsin 
falls  within  the  rule  laid  down  by  Patteson,  J.,  in 
Wi'UUnns  v.  Oihhs  (5  Ad.  &  EIL212) :  "  The  consider- 
ation, therefore,  must  be  within  the  jurisdiction.  To 
show,  therefore,  that  tho  action  is  maintainabie,  il 
must  be  shown  that  the  consideration  arose  wichia 
the  j  nrisdiction."     It  has  also  been  argued  tint  the 
breach  is  non-pavment  of  freight,  and  thst  the 
payment  of  freight  was  to  be  made  in  hsukn. 
This  does  not  end  the  matter ;  for  there  was  ako 
the  consideration  which  consisted  of  the  carriage  of 
the  goods  from  the  Chlncha  Islands  to  thiscoontiT. 
Mr.  Cohen  further  adduced  the  ingem'oua  arga- 
ment  that  freight  is  due  for  deliverv  only,  and  not 
for  carriage ;  but  this  is  of  no  avaiU  becaase  iht  ds- 
livery  was  at  the  Victoria  Docks,  which  are  not 
witlun  the  city  of  London.    The  cause  of  artiofl 
must  arise  within  the  jurisdiction,  and  the  tern 
**  cause  of  action  "  cannot  be  restricted  to  the  Toat 
contract  or  to  the  making  of  the  promise.  Thegenenl 
rule  with  respect  to  inferior  courts  is,  that  eveiy 
part  of  the  cause  of  action  should  appear  to  te 
within    the  jurisdiction    of  the  court:  {Ttumr, 
ChiniMch,  1  M.  &  G.  220 ;  Peacock  v.  Bell,  1  Wins. 
Sandars,  74a.) 

Byles,  J. — I  am  of  the  same  opinion.  I  think 
the  prohibition  should  issue,  becauise  the  whole 
cause  of  action  did  not  arise  within  the  jurisdictioi 
of  the  Lord  Mayor's  Court. 

Brktt,  J. — I  am  of  the  same  opinion.  When  the 
Lord  Mayor*B  Court  has  jurisdiction,  a  paitkahr 
mode  of  enforcing  it  may  be  adopted  by  somngthe 
goods  of  a  garnishee ;  but  the  whole  cause  of  actioo 
must  take  place  within  the  city  of  London.  Eva 
if  the  delivery  had  been  in  London,  that  is  not  the 
whole  consideration  for  the  payment  of  thefirei^ 
Tho  cause  of  action,  therefore,  not  being  within  the 
jurisdiction,  the  prohibition  ought  to  go. 

Grove,  J. — I  am  of  the  same  opinion. 

Rule  made  ahtMf. 

Attorneys  for  the  plaintiffs.  Flux  and  Co^  3,  lA 
India  Avenue. 

Attorneys  for  the  g^amishees,  W.  and  n.  r. 
Sharpe,  Old  Broad-street. 


COUBT  or  EXCKSQUSS. 

Reported  by  H.  Lnox  and  T.  W.  Bauvdsu,  " 


May  30  atid  31,  1871,  Jan.  17, 1872. 
Harrison  v.  Bank  of  Austbalasu. 

Ship  and  shipping — General  average — Cod  ofji^mf- 
ing  ship — Donkey  engine  and  fuel. 

A  sailing  ship  sailed  from  MeUfOume  to  Londfmit^ 
cargo  on  board.  The  ship  was  in  every  ntftd 
proi)erly  ma/nned  and  fitted  for  such  a  Wfsgk 
ana  had  on  hoard  a  suffi-deni  quaniity  cf  oMV 
for  ayi  ordinary  voyage  to  work  tne  donkey  eagis^ 
with  which  she  was  fwmiehedt  and  hy  measi  « 
which  slie  was  pumped  whenever  neeestary. 

In  consequence  of  the  tuee   to  which  the  <bs^ 
ewjine  was  apj^lied,  (he  numhor  qf  ike  cnm  «■  I 
ten  less  than  %t  would  have  been  if  no  i^ 
eu^live  hxui  heen  carried. 
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I%e  tihip  having  encountered  a  cydone  sprang  a  leak, 
and  was  only  prevented  from  sinking  by  constant 

rmping  with  the  donkey  engine, 
coal  having  been  much  reduced  in  consequence 
of  the  excessive  pumping,  the  captain  teas  obliged 
to  tise  as  fuel  the  spare  spars  ana  ship*  s  tttores. 
WiifiOiU  the  use  of  the  donkey  engine  the  ship  could 

not  have  continued  on  tlie  voyage. 
Held  (per  Kelly,  C.B.,  and  BramweU,  B.,  dissen- 
tiente  Martin  and  Cleasby,  B.),  that  ths  value  of 
Hie    spars  and  ship's  stores  was  the  subject   of 
geiu*ral  average,  and  th-at  there  was  such  a  cer- 
tainty of  destmciion  within  a  short  space  of  tim^, 
unless  prevented,  as  to  make  tlie  peril  imminent. 
^er  Martin  and  Cleasby,  BB. — That  by  tlie  terms 
of  tlie  contract  tlie  shipowner  was  bound  to  deliver 
tlie  cargo  safely ;  arid  thai  as  the  donkey  engine 
teas  provided  for  the  purpose  of  saving  the  seor 
nien*8  wages,  the  owner  must  take  the  risk  of  any 
loss  caused  by  his  having  shipped  an  insufficient 
quantity   of  fuel;  and  also  that  the  ship  never 
was  in  such  imminent  peril  of  total  loss  as  to  fulfil 
the  requisites  of  a  case  of  general  average. 
This  was  an   action  brought  by  the  plaintiff  as 
iwner  of  the  ship  Champion  of  the  Seas,  to  recover 
rom  the  defendants  the  sum  of  952  Ss.  lOd.,  as  a 
3ontribation  in  general  average  due  from  them  as 
>wners  of  four  boxes  of  gold,  part  of  the  cargo 
if  the    ship,  on    her  voyage    from  Melbourne  to 
[joiidon. 

The  defendants  pleaded  payment  into  court  of 
he  sum  of  5U.  6s.,  as  sufficient  to  cover  the  plain- 
ufTs  claim,  and  on  this  plea  issue  was  joined. 

The  action  came  on  tor  trial  at  the  sittings  a^ 
NTisi  Prius,  held  at  GuUdhall  on  the  7th  July,  1869, 
tiefore  the  Lord  Chief  Baron  of  the  Exchequer, 
irheu  it  was  ordered  that  a  verdict  be  entered  for 
bihe  plaintiff  for  the  damages  in  the  declaration, 
subnect  to  a  special  case. 

The  following  special  case  has  been  stated  under 
bhc  said  order : — 

1.  The  plaintiff  is  a  ship  owner,  and  was  in  the 
jrear  1868  owner  of  the  British  sailing  ship  Cham- 
\noth  of  the  Seas,  of  1946  tons  registered  measure- 
ment. 

2.  The  defendants  are  bankers,  carrying  on 
bosiness  at  Melbourne,  in  Australia,  and  also  in 
the  City  of  London. 

3.  In  Feb.  1868,  the  ship  was  at  Melbourne 
iforesaid,  bound  on  a  voyage  from  that  port  to 
London. 

4.  The  defendants  shipped  four  boxes  of  gold,  to  be 
»>nveyod  by  her  to  London,  and  a  bill  of  lading,  in 
Lhe  usual  form,  dated  on  or  about  the  28th  Feb. 
1868,  was  signed  for  the  four  boxes  of  gold,  by 
Qatridge,  the  master  of  the  ship,  for  the  voyage. 

5.  The  ship  sailed  from  Melbourne,  on  her  voyage, 
}n  the  29th  Feb.  1868,  laden  with  a  very  valuable 
cargo  of  general  merchandise  and  specie,  being  in 
srery  respect  properly  fitted  and  mann^  for  the 
voyage,  and  having  on  board  a  sufficient  quantity 
oi  ooals  for  an  ordinary  voyage. 

6.  The  ship  was  furnished  with  a  donkey  onsinc 
of  eight-horse  power.  It  was  adapted  for  loading 
ftod  discharging  cargo,  for  hoisting  soils  and  tak- 
ing ^em  in,  and  for  pumping  the  ship.  It  was, 
•ooording  to  tha  evidence  of  the  captain,  equivalent 
tor  the  purpose  of  working  the  ship  during  the 
royage  to  a  crew  of  ten  men,  and  haa  the  donkey 
ngine  not  bem  on  board,  the  vessel  would  have 
reonired  an  additional  crew  of  that  number. 

7.  ¥rom  the  laving  of  labour  and  the  redaction 


of  the  number  of  the  crew  effected  by  the  use  of 
a  donkey  engine,  it  is  sometimes  called  a  steam 
crew. 

8.  It  is  usual  for  such  a  ship  as  the  Champion 
of  the  Seas,  on  the  voyage  from  Melbourne  to 
England,  to  bo  fumis"hed  with  a  donkey  engine 
which  is  used  for  pumping  the  ship  when  necessary. 

9.  The  ship  sailed  rrom  Melbourne  on  the  29tn 
Feb.  1868,  and  up  to  16th  March  experienced 
ordinary  weather,  and  whatever  pumping  was 
necessary  was  done  by  the  crew;  on  the  10th 
March  the  ship  encountered  a  severe  cyclone 
followed  by  very  bad  weather  which  caused  her  to 
strain  and  make  much  water.  The  water  in  the 
hold  at  times  increased  to  five  feet,  and  could  only 
be  kept  down  by  constant  pumping.  At  first  the 
pumping  was  done  by  the  engme  during  the  day 
and  by  the  crew  during  the  night,  but  it  after- 
wards became  necessary  to  keep  tlio  donkey  engine 
pumping  constantly.  With  the  donkey  engine 
the  pumps  were  got  to  suck  now  and  then. 

10.  There  was  no  sudden  emergency  rendered  the 
cutting  up  of  the  spars  and  wood,  but  it  would  have 
been  impossible  to  have  kept  the  ship  afioat  with 
the  crew  alone  without  working  the  donkey  engine. 
After  April  Ist  the  weather  moderated,  but  the 
vessel  continued  to  leak ;  and  about  the  16th  April 
the  supply  of  coals  was  reduced  to  about  one  and  a 
half  tons,  from  the  constant  working  of  the  engine. 
It  was  necessary  to  keep  the  engine  at  work,  and 
the  captain,  after  consultation  with  the  first  and 
second  officers  in  order  to  obtain  fuel,  directed  that 
some  spare  spars  and  wood,  which  was  part  of  the 
ship's  stores  and  not  intended  to  be  used  as  fuel, 
should  be  cut  up  to  use  with  the  coals. 

11.  Wood  alone  would  not  have  sufficed  to  get 
up  the  steam  necessary  to  work  the  engine,  and 
the  captain  acted  prudently  and  judiciously  for 
the  preservation  of  the  ship  and  cargo  in  obtain- 
ing fuel  by  cutting  up  the  spars  and  wood  to  use 
with  the  coals. 

12.  The  fuel  so  procured  was  not  sufficient  to 
keep  the  engine  at  mil  work;  and,  notwithstanding 
the  efforts  of  the  crew,  who  were  occasionally 
assisted  by  some  passengers  in  working  the  pump, 
the  water  in  the  hold  slowly  increased. 

13.  On  the  25th  April  it  was  discovered  that  a 
bolt  under  the  port  fire  channels,  and  6ft.  or  7fb. 
below  the  water,  had  been  started ;  whereupon  the 
master  of  the  said  ship  lowered  a  boat  and  stopped 
it  with  grease,  and  on  the  27th  caused  a  stage  to 
be  rigced,  and  by  means  of  wedges  and  plugs 
succeeded  in  partially  stopping  the  leak. 

14.  On  the  5th  May  the  snip  fell  in  with  the 
barque  Peru,  and  obtained  from  her  thirty-three 
bags  of  coals.  With  this  supply  the  engme  was 
put  to  full  work,  and  the  water  in  the  hold  greatly 
reduced. 

15.  In  order  to  procure  a  further  supply  of  coals 
the  master  determined  to  run  into  the  port  of 
Pemambuco,  and  the  ship  anchored  at  Pernam- 
buco  on  the  morning  of  the  16th  May. 

16.  The  ship  could  not  have  been  repaired  at  Por- 
nambuco,  and  the  captain,  having  obtained  a  large 
supply  of  coals,  viz.,  thirty  tons,  proceeded  on  the 
voyage.  The  captain  in  so  doiii^  acted  prudently. 
The  ship  was  exposed  to  no  scnous  risk  from  the 
water  she  made  while  there  was  sufficient  fuel  on 
board  to  work  the  donkey  engine. 

17.  The  vessel  continued  to  leak  during  the 
remainder  of  the  voyage,  and  it  was  necessary  to 
keep  the  engine  constantly  a.t  y^otIil  «it  tJx^^^^xsi^. 
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When  she  arrived  in  the  Thames,  the  coals  had 
been  exhausted.  Without  the  aid  of  the  donkey 
engine  the  vessel  could  not  have  continued  the 
voyage. 

18.  The  ship  arrived  at  her  place  of  discharge  in 
the  docks  on  the  6th  July.  The  engine  broke  down 
while  she  was  coming  up  the  river.  The  injury 
to  the  engine  was  the  result  of  wear  and  tear  from 
the  constant  working  during  the  voyage. 

The  court  is  to  to  at  liberty  to  draw  such  in- 
ferences of  facts  as  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  cost  of  the  coals  purchased  from  the 
Peru,  and  at  Pemambuco,  or  the  cutting  up  of  the 
spars  and  ship's  materials  for  fuel  for  the  donkey 
engine,  and  tne  cost  of  the  repairs  of  the  donkey 
engine,  can  be  charffed  to  general  average  and  re- 
covered from  the  defendants. 

If  the  court  is  of  opinion  in  the  affirmative,  the 
case  shall  be  referrea  back  to  the  arbitrator  to 
ascertain  if  the  amount  paid  into  court  is  or  is  not 
sufficient  to  cover  the  pLaintiflTs  claim  against  the 
defendants.  And  if  he  shall  find  that  such  sum 
is  not  sufficient,  then  judgment  shall  be  entered 
for  the  plaintiff  for  deficiency,  together  with  costs 
of  suit. 

If  the  court  shall  be  of  opinion  that  none  of  the 
said  items  can  be  charged  to  eonoral  average,  then 
the  judgment  shall  .be  entered  for  the  defendants, 
together  with  costs  of  suit. 

The  plaintiff's  points  for  argument  were :  First, 
that  the  cost  of  coals  purchased  from  the  Peru  and  at 
Pemambuco  were  general  average  expenses,  bo- 
cause  they  were  extraordinary  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo ; 
secondly,  that  the  loss  incurred  by  cutting  up  the 
spars  and  the  ship's  material  for  fuel,  was  a  general 
average  loss,  because  it  was  a  sacrifice  voluntarily 
incurred  for  the  preservation  the  ship  and  cargo, 
and  rendered  necessary  by  extraonunary  lieriTs ; 
thirdly,  that  the  cost  of  the  repairs  to  the  aonkoy 
engine  constitute  a  general  average  expense,  be- 
cause the  damage  done  to  the  donkey  engine  was 
occasioned  by  the  employment  of  the  donkey 
engine  for  an  extraordinarv  purpose — for  the  pur- 
pose of  saving  the  ship  ancl  her  cargo. 

May  30  and  31. — H.  Jaines  Q.C.  (with  him  was 
A.  Cohe7h)t  for  the  plaintiff. — With  regard  to  the 
question  whether  the  cost  of  the  supply  of  fuel, 
whether  in  the  shape  of  extra  coal  or  spare  spars 
for  the  use  of  the  aonkey  engine,  under  the  cir- 
cumstances stated  in  the  case,  be  or  be  not  the 
subject  of  "  general  average,"  so  as  to  be  or  not  to 
be  recoverable  in  the  present  action,  it  is  clear 
that  such  coal  and  spars  were  used  for  an  extra- 
ordinary purpose,  and  one  for  which  they  were  not 
originally  intended.  The  vessel  was  a  sailing 
vessel,  and  there  was  no  contract  of  affreight- 
ment by  which  the  donkey  engine  was  to  be  used 
for  the  purpose  of  navigating  her.  Having 
through  stress  of  weather  sprung  a  dangerous 
leak,  the  captain  was  bound,  in  order  to  keep  her 
afloat,  and  so  to  save  the  cargo,  to  work  the 
donkey  engine  in  pumping  out  the  water  she  made 
through  the  leak,  and  it  was  not  possible  to  do 
that  without  using  the  coal  in  the  first  instance, 
and  when  that  was  consumed,  and  no  more  was 
accessible,  then  having  recourse  to  the  spars.  It 
was  an  exceptional  case,  and  an  exceptional  use  of 
these  articles  for  the  joint  safety  of  both  ship 
'  —  ••oro,  and  therefore  it  is  submitted  that  they 
**^**'n  the  definition  of  "  general 


average  *'  expenses.  The  ship  here  wai 
well  fitted  and  famished  at  starting  on 
The  tempest  she  encountered  was  "an 
which  no  master  conld  contend  Jgauui 
gatiou  is  only  to  have  a  ship  snfi&ient 
and  manned  with  a  crew  sufficient  to  e 
meet,  and  to  be  navigated  in,  weather  < 
be    expected.     There     is     no    authc 
says  tnat   the   peril   must   be  immii 
sense    of    being    immediate    in    poii 
but    only    in    the    sense    of  being,  1 
case    here,    morally   certain   in    point 
Had  the  ship  lost  her  rudder,  or  ner  i 
she  did  do,  sprung  a  leak,  part  of  her  ti 
have  been  cut  away  to  remedy  the  n 
that  would  have  been  within  "  genen 
What  distinction,  then,  can  be  drawn  b 
case  and  the  present  P   It  is  only  necesa 
to  found  a  claim  coming  within  "gener 
that  what  is  done  should  be  a  prudeni 
sary  action  in  order  to  avoid    the   ( 
eventual  loss.    In  Amould  on  Insurant 
p.  770,  3rd  edition),  the  two  classes  of  1 
give  a  claim  to  '*  general  average,"  ai 
fined:  first,  those  which  arise  Srom  i 
part  of  the  ship  or  part  of  the  cargo 
made  in  order  to  save  the  whole  advt 
perishing,  and,  secondly,  those  which 
extraordinary   expenses    incurred    for 
benefit  of  both  ship  and  cargo.    Iti 
that  "  if  any  part  of  the  ship  or  her  tac) 
ficed  or  cut  up   for   the  rescue  of  t 
adventure,  and  apphed  to  some  purpc 
from   its   ordinary  one,   the    loss  the 
is  a  general  avera^  loss."     (lb.  4th 
The  plaintiff's  claim    seems  clearly 
definition.     Sacrifice  and  expenditu 
rally  speaking,  the  two  heads  of  ge 
(See    also    2   Phillips    on   Insuranc 
5th  edit.  p.  61,  sects.  1270,  1271.)     1 
the  case,  the  "  hire  of  hands  to  puir 
a  "  general  averse"  claim  (2  Phillif 
sect  1236,  and  Iield  on  General 
what  possible  difference  can  there 
and  the  cost  of  pumping  the  ship 
donkey  engine  ?     In  many  of  th 
Mr.  Amould  there  was  no  immii 
the  expenses  claimed  were  helc 
average"    expenses.      [Mab.tix, 
Wileon   and  another  v.   The  Ba 
h.  T.  Rep.  N.  S.  1> ;  L.  Rep.  2  C 
89,  Q.  B.)]    That  case,  it  is  sul 
the    present    plaintiff's    favou 
danger  there,  and  there  was  n 
bring  the  shi])  home ;  she  had 
her  course,  and  to  avoid  the  1 
sailing  voyage  the  captain  pu 
the  auxiliary  screw,  and  tha 
the   subject    of    "general   a 
judgment  there  turned  on 
was  the  cost  of  affreight  me 
ship   was  to   be   partly  wo 
screw.     But  the  judgment 
Bench,  as  delivered  by  Bla 
to  the  f)resent  plaintiff's  vj 
the  conclusion  of    it,  exf 
similar   to   the   case   of  t 
h<iii(ln    to    2>nm2)    when  I 
keep  the  vessel   afloat,  0 
which  is  not  only  extrao' 
is  incurred  to  procure  ( 
in  its  nature.''     That  is 
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of  men  to  pump  the  ship 
"  then  surely  working  the 
lie  number  of  hours  for  the 
^neral  average/'  The  case 
or  whom  the  donkey  engine 
)uld  not,  working  day  and 
work  which  the  engine  did, 
I  alone  both  ship  and  cargo 
^ase  here  is  not  the  bringing 
)unt  of  power  of  the  same 
nen  in  lieu  of  ten,  but  the 
ion  key  engine  equalling  the 
a  men.  The  plaintiff  was 
cover.     He  cited   also   and 

Prtsrjravff  1  East.  220 ; 
,  pp.  283,  478; 
,  p.  421.  edit.  1851 ; 
trage,  pp.  15,  17. 

Lodge  with  him.) — Both  the 
midinan  (3  M.  <fe  S.  4«2) 
ive  (1  East,  220)  have  been 
n.  Scarcely  a  judgment  is 
re  not  mentioned  with  the 
L.  The  question  in  BlrhUy 
.her  an  action  would  lie  for 
Kenyon  there  says,  "  A  loss 
aw  directs  shall  be  borne  by 
ir  several  proportions,  where 
in  damages,  where  else  can 
1  the  courts  of  common  law  ?" 
T  gives  a  right  generally  to 
mother,  it  raises  an  implied 
to  pay.  All  ordinary  losses 
Dy  the  ship  happening  imme- 
m  or  penis  oi  the  sea  must 
v?ner ;  but  all  those  articles 
of  by  the  master  and  crew 
jmergency,  and  out  of  the 
enefit  of  the  whole  concern, 
\  incurred,  must  be  paid  pro- 
^fendant  as  general  average, 
ifiuition  of  general  average 
red  for  the  whole  cargo.] 
V.  WUjram  and  othern  (9 
a  claim  to  contribution  for 
re  a  part  of  the  cargo  had 
the  expenses  of  repairing 
nee  of  sea  perils,  Wilde 
e  602,  "Where  a  ship 
tress,  and  wanted  repairs,  it 
ke  out  the  cargo,  and,  there 
t  hand,  it  was  necessary  to 
vessels.  Lord  Stowell  said 
:  of  the  goods  was  for  the 
,  it  being  necessary  to  un- 
reservation  of  the  cargo  as 
lir,  the  expense  incurred  by 
1  as  general  average."  It 
these  decisions,  that  if  a 
in  consequence  of  an  injury 
ject  of  general  average,  such 
.ely  necessary  to  enable  her 
e,  and  the  necessary  expense 
i,  and  provisions,  are  to  be 
average :  (Abbott  on  Ship- 
case  of  Clifford  V.  Hunter 
the  captain  of  the  ship 
several  of  his  crew  at 
sailed  on,  however,  and 
S  and  none  of  the  other 
ike  the  oommand  of  the  ship 


a    ship     be     said     to 
when,    in    the    event 
captain,    there    is    no 
perform   his   duties  ?" 


to  England,  he  started  back  to  the  Mauritius,  and 
the  ship  was  lost.  Lord  Tenterden  said,  "  A  ship 
certainly  is  not  fit  for  a  voyage  unless  she  sails 
with  a  competent  crew — a  crew  competent  for  the 
voyage,  considering  its  length  and  the  circum- 
stances   under    which    it    is    undertaken.       Can 

be  sufficiently  manned, 
of  any  accident  to  the 
one  else  on  board  to 
If  the  contention  of  the 
plaintiff  was  ri^ht  would  he  not  be  entitled  to  say, 
"  This  voyage  is  longer  than  usual,  and  I  am  en- 
titled to  charge  the  extra  coals  consumed  as 
general  average.'*  If  the  plaintiff  has  burnt  a 
more  expensive  fuel  by  not  taking  enough  of  the 
cheaper  material,  he  cannot  make  that  the  subject 
of  general  average.  He  cited  Wilson  v.  Bank  of 
Victoria  (L.  Eep.  2  Q.  B.  203;  16  L.  T.  Rep. 
N.  S.  9). 

Coital  in  reply. — The  burning  of  the  spars  being 
an  extraordinary  expenditure,  through  the  leak, 
was  the  subject  of  general  average.  There  must 
be  an  itnmediate  and  certain  danger  of  the  loss  of 
the  ship,  and  that  danger  was  present,  for  if  the 
ship  had  not  been  pumped  she  would  have  sunk. 

Cur.  adv.  uuU. 

The  court  being  divided  in  opinion  the  following 
judgments    were    delivered.      The    judgment  of 
Kelly,  C.B.  and  Bramwell,  B.  being  delivered  as 
follows  by  Bramwbll,  B.  : — It  seems  to  us  this  is 
a  case  of  general  average.     The  ship  was  well 
foimd,  seaworthy,  and  with  proper  quantity  of  coal 
for  the  donkey  engine.     She  sprang  a  leak,  and 
through  it  she  must,  if  the  donlcey  engine  ceased 
to  work,  have  foundered  in  a  few  days  or  hours, 
unless  some  relief  not  to  be  foreseen  or  calculated 
on,  had  arrived.    The  arbitrator  finds  that  she  had 
coal  for  a  few  hours  only,  that  had  she  burned  her 
coal  wood  would  not  have  sufficed  to  keep  up  the 
fires,  but  that  by  combining  coal  and  wood  the 
fires  could  be  kept  up  for  a  much  longer  time. 
Accordingly  the  captain  prudently  and  properly 
sacrificed  some  spare  spars,  and  saved  tne  ship 
and  cargo.     There  seems  to  us  here  all  the  ingre- 
dients of  a  case  of  general  average — perils  of  the 
seas — imminent,  certain  loss  in  a  snort  time,  unless 
something  not  to  be  anticipated  should  intervene, 
and  a  sacrifice  of    the   property  of  one  for  the 
benefit    of   all.       Suppose    the    wood  had  been 
cargo,    and   the    captain  had    burned    it,   would 
it   have   been  a  wrongful    act   in   the   captain? 
would  not  the  owner  have  had  a  good  claim  for 
general  average  ?      Would  not  the  captain  have 
ailed   in   his   duty  unless   he  had  burned  these 
spars,   whether   the  property  of    his  owners,   or 
cargo?      Suppose  the  aonkey  engine  had  been 
cargo,  and  nad  been  fitted  upon  the  springing 
of  the  leak,  and  the  wood  burned  as  now.    It  is 
said  the  danger  was  not'  imminent ;   that  there 
was  no  emergency.    We  think  there  was,  and  that 
a  certainty  of  destruction  within  a  short  time, 
unless  prevented,  is  an  emergency  and  imminent. 
Suppose  a  vessel  ran  for  shelter  into  a  river  where 
no  supplies  could  be  obtained ;  suppose  she  would 
have  to  stay  a  fortnight  unless  she  got  out  at  the 
then  spring  tides ;  suppose  her  provisions  would 
fail  her  in  that  time;   suppose,  to  eet  out,  she 
lightens  herself  by  throwing  some  heavy  cargo 
over,  would  not  that  be  a  case  of  emergency  and 
imminent  danger  P    We  think  it  would;  and  that 
such  is  the  result  of  all  the  anthorities  some 
of   which  may  now  be  bnfift^  codb&A»b^     ^ 


202 


MARITIME  LAW  CASES. 


Ex.] 


Harrison  i;.  Bank  op  Australasia. 


[£l 


general  average  loss  has  been  defined  to  be  "a 
loss  arising  out  of  extraordinary  sacrifices  made,  or 
extraordinary  expenses  incurred,  for  the  joint 
benefit  of  ship  and  cargo.**  See  per  Lawrence,  J., 
in  Birkley  v.  Pn'S'jravc  (1  East.  220,  228) ;  Wlhon 
V.  Tlie  Bank  of  Victona  (2  L.  Rep.  203.  Q.B.), 
cited  on  behalf  of  the  defendants,  only  shows  that 
where  steam  power  is  substituted  for  sailing 
power,  which  from  injury  to  the  ship  had  been  ex- 
nausted,  the  additional  expense  of  fuel  is  not  to  Ik) 
deemed  an  extraordinary  expense  within  the  mean- 
ing of  the  rule.  But  the  present  case  is  not  one 
of  substitution  at  all.  It  was  necessarv,  in  order 
to  keep  the  ship  afloat,  that  additional  fuel  should 
be  found.  The  coals  on  board  by  themselves 
would  have  been  insufficient,  and,  to  feed  the  fires, 
a  number  of  spars,  the  property  of  the  owners 
part  of  the  ship*B  stores,  were  cut  up  and  used  in 
addition  to  the  coals  as  fuel.  This  was,  we  think, 
an  extraordinary  sacrifice,  and  necessary,  as  may 
be  iairly  inferrca  from  the  statement  in  the  case, 
to  save  the  ship  from  sinking.  In  principle,  this 
seems  to  be  within  the  case  of  PlumnuT  v. 
WUdman  (3  M.  &  S.  482),  where  part  of  the 
rigging  of  the  ship  was  cut  away,  and  the  ex- 
penses of  returning  to  \K>Tt  to  repair  the  damage, 
without  which  the  ship  could  not  have  proceeded 
on  her  voyage,  or  siifely  kept  the  sea,  was  held  to 
bo  the  subject  of  general  average.  This  case  is 
supposed  to  have  been  shaken  by  the  case  of 
Power  V.  Whitrtwref  shortly  afterwards  decided, 
and  reported  in  4  M.  <fe  S.  141,  and  so  in  llaUtif  y. 
Wigram  (9  C.  B.  58<)),  where  a  part  of  the  cargo 
hai  been  sold  to  raise  monoy  at  a  port  to  which 
the  ship  had  put  back  for  the  repair  of  damage 
incurred  by  the  ordinary  perils  of  the  sea,  it  was 
held  to  be  no  case  of  general  average ;  but  the  true 
principle,  as  applicable  to  all  these  cases,  is  well 
stated  in  Abbott  on  Shipping,  41)7,  referred  to  in 
9  C.  B.  603,  in  these  terms :  **  It  seems  to  result 
from  these  decisions,  that  if  a  vessel  goes  into  port 
in  consequence  of  an  injury,  which  is  itself  the 
subject  of  general  average,  such  repairs  as  are 
absolutely  necessary  to  enable  her  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port  charges, 
wages,  and  provisions  miring  the  stay,  are  to  l>e 
considered  as  general  average,  but  if  the  damage 
was  incurred  by  mere  violence  of  wind  and  wea- 
ther, without  sacrifice  on  the  part  of  the  owners 
for  the  benefit  of  all  concerned,  it  falls  with  the 
exjsenses  consequent  upon  it  within  the  contract 
of  the  shipowner  to  keep  his  vessel  tight,  staunch 
and  strong  during  the  voyage  for  which  she  is 
hired."  Aiid  the  later  case  of  Kenq)  v.  HaUiday, 
in  the  Exchequer  Chamber  (L.  Rep.  X,  Q.  B.  520),  is 
in  strict  conformity  to  the  doctrine  thus  laid  down 
by  Lord  Tenterden.  Upon  these  grounds  we  are 
of  opinion  that,  as  regards  the  spars  cut  up  and 
the  ship's  materials  used  for  fuel,  this  is  a  case  of 
general  average ;  but  not  so  the  cost  of  the  coals 
obtained  from  the  Peni,  or  purchased  at  Pemam- 
buco,  or  of  the  repairs  of  the  donkey  engine. 
Upon  this  point,  therefore,  we  think  the  plaintiff 
entitled  to  the  judgment  of  the  court,  and  that  the 
case  must  be  referred  back  t )  the  arbitrator. 

Martin,  B. — This  is  an  action  in  which  the  ques- 
tion is  whether  the  plaintiff  is  entitled  to  recover  a 
sum  of  about  401.  for  general  average ;  and  although 
the  amount  in  dispute  is  not  large,  the  question  in- 
volved a  matter  of  very  great  importance  to  the  mer- 
cantile shipping  interest  of  this  country.  The  &ct8 
have  been  stated  bj  an  arbitrator  ia  a  Bpec\&i  caae. 


The  first  four  paragraphs  state  that  the  plsintiSii 
the  owner  of  a  ship  called  the  Ch/immon  o/tiki 
Sms,    which,  in    Feb.   1868,   was  at  Melbooru, 
bound  on  a  voyage  to  London,  and  that  the  defen- 
dants  shipped  on  board  four  boxes  of  gold,  for 
which   the  master    signed    the    ordinary  bQl  cf 
lading.    The  bill  of  lading  is  not  set  oat,  bnt  it 
would  state  that  the  defendants  bad  shipped  on 
board  the  four  boxes  of  ffold,  to  be  carried  from 
Melbourne  to  London,  ana  there  delivered  to  the 
consignee  upon  payment  of  a  certain  aecertained 
sum  for  freight,  unless  prevented  by  the  periis 
mentioned  in  the  bill  of  lading.     This  is  the  only 
cx)ntract  between  the   plaintiff    and    defendum 
and  it   is    clear    that    if    the     Champi4m  of  tht 
Seas  was    the  veriest    hulk  which    ever  niH 
and  if  she  departed   from   Melbonme  only  bklf 
manned    and  utterly   unseaworthy,    neverthelesi 
if  she  liad  arrived  in  London,  and  the  foar  boxes 
of  gold  had  been  there  delivered  to  the  consignee 
the  plaintiff  would  have  performed  his  contnct, 
and  would  be  entitled  to  his  freight.    The  defen- 
dants would  have  no  legal  gronnd  of  compUiirt 
that  the  ship  was  half  rotten  ;  that  she  was  blf 
manned ;  that  instead  of  sailors  she  had  a  donk^ 
engine,  and  a  quantity  of  fuel  utterly  insufficiot 
to  work  it  for  the  voyage.     The  answer  of  the  ship- 
owners would  be  "  X  our  four  boxes  of  gold  htm 
been  safely  delivered  to  you  in  London.    I  bta 
performed  my  contract.    The  manner  in  whidi  I 
nave  performed  it  is  my  basiness,  not  yours."  TIk 
next  question  in  the  present  case  is  whether  tiie 
shipper  (the  merchant)   is  bound  by  law  to  pif 
to   the   shipowner    for    the   performance  of  die 
services  contracted  in  the  bill  of  lading  a  ram  d 
money  beyond  that  stiptdated  for  in  the  wriRe 
contract  between  the  parties.      The  facts  apa 
which  he  relied  to  entitle  him  to  the  additiooil 
payment  are  the  following,  and  are  contained  ii 
panigraphs  r>-14,  inclusive,  of  the  special  case.  On 
the  2'Mh  Feb.  1868,  the  ship  sailed  from  Mclboane 
with  a  valuable  cargo  in  every  respect  fitted  lod 
manned,  and  having  on  board  a  sufficient  qmntity 
of  coal  for  an  ordinary  voyage,  she  had  a  donkey 
steam  engine  of  8-horse  power  adapted,  amoogrt 
other  purposes,  for  pumping  the   ship.     It  w 
equivalent    to    a    crew   of   ten  additional  bnb, 
and,  had  it  not  been  on  board  ten  additicnsl  fttr 
men  would  have  been  required,  and  it  is  usual  fcr 
such  a  ship  to  have  such  an  engine.    Up  to  the 
16th  Marcn  the  ship  experienced  ordinary  matins, 
but  upon  that  day  a  severe  cyclone,  followed  by 
verv  bad  weather,  which  caused  her  to  strain  us 
make  much  water,  which  could  only  be  kept  don 
by  constant  pumping,  and  at  times  it  was  necesflut 
to  keep  the  donkey  eni^e  constantly  pampn9> 
After  Ist  April  the  weather  moderated,  bnt  de 
ship  continued  to  leak,  and  on  the  10th  Apiil  the 
coal  was  reduced  to  about  a  ton  and  a  half.  It  *■* 
necessary  to  keep  the  engine  at  work,  and  in  order 
to  obtain  fuel  the  captain  directed  that  some  sjian 
spars  and  wood,  which  was  part  of  the  flln^ 
stores,  and  not  intended  to  be  used  as  fuel,  ebosU 
be  cut  up  to  use  with  the  ooals.     The  arbitntf 
found  that  the  captain  acted  prudently  ttid  jndki- 
ously  for  the  preservation  of  the  ship  and  ov^ 
by  cutting  up  the  spars  and  wood  to  use  witb  tt> 
coal.    There  was  no  immediate  emergency  w^ 
rendered  the  cutting  up  the  span  and  wooi  neflV 
sary,  but  it  would  have  been  impossible  tohatefcfft  ■ 
the  ship  afloat  with  the  orow  alone  without  «vM  I 
the  donkey  engine.  The  flnt<^Hm  made  i^nirtll 
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ntfi  is  to  contribute  to  pay  the  plaintiff  the 
I  his  spars  and  wood.  On  the  25th  it  was 
red  that  a  bolt  had  started,  and  on  the  27th 
:  consequent  upon  it  was  partially  stopped. 

5th  May  the  ship  fell  in  with  a  barque, 
ni,  at  sea,  and  33  bags  of  coal  were  bought 
e  master ;  and  with  them  the  engine  was 
iull  work,  and  the  water  in  the  hold  greatly 
..  Contribution  to  the  price  of  this  coal 
9  second  claim  against  the  defendants, 
v^as  a  third  claim  which  was  abandoned, 
ult  of  the  voyage  was  that  the  ship  having 
t  Pernambuco  arrived  in  London,  and  the 
xcs  of  gold  were  safely  delivered  to  the 
ec,  and  the  question  is  whether  either  of 
ve  claims  are  general  average,  and  I  am  of 

that  neither  of  them  are.  It  seems  in 
lighly  unjust  that  the  merchants  should  be 
pon  to  pay  the  two  sums  claime<L  He  had 
:ed  with  tne  shipowner  to  pay  him  a  certain 
r  the  conveyance  of  his  four  boxes  of  gold 
lelboume    to    London.      The    shipowner 

provide  the  ship  and  seamen  to  perform 
rice,  and  he  thought  fit,  instead  of  hiring 
litional  seamen,  to  have  a  steam  engine 
1  order  to  its  being  of  any  use  necessarily 
I  fuel ;  he  did  provide  at  Melbourne 
e  reasonably  deemed  sufficient,  but  it 
3ut  he  was  m  error,  and  that  the  8ui)ply 

sufficient.  How  in  reason  does  this  relieve 
m  the  obligation    of   doing   his  best  to 

the  short  supply,  and  cast  upon  the  mer- 
le  obligation  of  contributing  to  the  loss  and. 

which  he  incurred  in  consequence.  There 
ubt,  however,  that  long  continued  custom 
4^  the  claim  called  general  average.  This 
is  treated  of  in  the  wrat  chapter  of  the  6th 

Abbott  on  Shipping,  11th  edit.  521.  It 
)y  Lord  Tenterden  to  be  founded  upon  the 
lia  de  Jaeta,  or  in  other  words,  the  law 
on,  which  is,  "  if  for  the  sake  of  lightening 
t  a  iettison  (jactus)  is  made  of  merchandise, 
lien  is  sacrificed  for  all  should  be  made 
T  the  constitution  of  all."  His  Lordship 
its  upon  it,  and  proceeds  to  state  its  true 
e — tnat  it  must  be  a  voluntary  sacrifice  for 
d  of  all,  and  made  at  a  moment  of  immi- 
iger,  which  he  inst^ces  by  the  ship  being 
er  of  p)erishing  by  a  hurricane  or  by  the 
r  of  water  that  may  have  found  its  way  into 

labouring  upon  a  rock  or  a  shallow  upon 
b  may  have  been  driven  by  a  tempest,  or 
pirate  or  enemy  pursues,  gains  ground,  and 

to  overtake,  the  loss  arising  from  throwing 
idise  overboard,  under  such  circumstances, 
made  good  in  general  average.  He  then 
I  to  discuss  cases  in  which,  in  analogy  to 
of  jettison,  general  average    has    oeen 

and,  as  it  seems  to  me,  is  rather  disposed 

they  have  gone  too  far,  for  the  subject  is 
d  at  great  length  by  the  learned  editor,  in 
,  and  I  think  he  has,  at  the  conclusion  of 
p.  537,  exprepsed  the  true  rule,  viz.,  that 
s  expenses  incurred  by  the  shipowner 
average,  they  must  be  expenses  voluntarily 
esafimy  incurred,  or  the  necessary  conse- 
i  a  resolution  voluntarily  and  successfully 
'  a  person  in  charge  of  a  sea  adventure  for 
»ty  of  life,  ship  and  cargo,  under  the 
of  a  danger  ot  total  loss  or  destruction 
it  tnd  oonunon  to  them.  In  my  opinion, 
rwent  caae,  there  wae  no  imminent  danger 


of  total  loss  when  the  spars  and  wood  were  cut  up 
and  burnt.  The  weather  had  moderated  for  the 
ten  days  previous ;  there  was  a  ton  and  a  half  of 
coal  remaming,  which  it  was  proper  to  husband, 
and  the  spars  and  wood  were  used  to  bum 
with  the  coal  ;  there  could  clearly  have  been 
no  jettison  at  the  time,  and,  in  my  opinion,  the 
shipowner  must  boar  the  loss  of  his  timber  being 
made  use  of  to  aid  in  making  up  for  the  deficient 
coal.  For  the  same  reason  I  think  the  price  of  the 
coal  bought  on  the  5th  May  is  not  general  average, 
and  must  be  borne  by  the  shipowner.  In  my 
opinion  there  was  no  present  immediate  perd 
imminent.  The  cases  relied  on  on  behalf  or  the 
plaintiff  were  BirkleyY.  Presijrave  (1  East,  220,  and 
Plumrtuir  v.  Wildmcm  (3  M.  &  S.  482.)  These  cases 
were  said  by  the  learned  counsel  for  the  defendants 
to  be,  although  perhaps  apparently  in  favour  of 
the  plaintiff,  yet  in  reality  not  so,  and  !^e  relied 
upon  PoxoellY.  WhUmm-e  (4  M.  &  S.  141),  HdlleU 
V.  Wiaram  (9  0.  B.  580),  and  Wilson  v.  Bank  of 
Victoria  (L.  Rep.  2  Q.  B.  204.)  In  my  opinion  the 
two  cases  last  mentioned  were  correctly  decided, 
and  are  accurate  exponents  of  the  law.  Li  addition 
to  these  cases  I  believe  every  text-book  expression 
and  dictum  of  French,  German,  American  and 
English  authorities  which  exist  were  cited,  and  in 
Mr.  Amould's  book  it  is  said  that  where  a  rudder 
had  been  carried  away,  and  a  speu:^  spar  was  cut 
up  to  make  one,  it  was  decided  to  be  general 
average.  The  circumstances  of  the  case  are  not 
stated.  I  think  the  question  in  the  present  case 
is  one  of  fact,  and  that  the  case  does  not  show 
that  at  the  time  when  the  spars  and  wood  were 
cut  up  to  add  to  the  coal,  or  at  tho  time  when  the 
coal  was  bought  from  the  baroue,  there  was  such 
imminent  danger  of  the  ship  s  sinking  that  the 
loss  and  expenses  incurred  by  the  shijwwner  ou^ht 
to  be  contributed  to  by  the  merchant.  I  think 
that  in  reason  and  in  accordance  with  his  contract 
he  ought  to  bear  the  loss  and  expense  himself. 

Cleasby,  B. — I  have  read  the  judgment  which 
my  brother  Martin  has  written,  and  I  agpree  in 
that  judgment.  I  will  only  add  two  remarks,  first, 
I  think  tne  statement  in  the  case  does  not  afford 
sufficient  materials  for  the  conclusion  that  any 
sacrifice  was  made  at  a  time  of  imminent  danger. 
The  captain  would  not  have  been  justified  in 
making  a  jettison  of  a  portion  of  the  cargo  to 
diminish  the  leak,  and  so  lessen  the  necessity  for 
continuous  use  of  tho  donkey.  It  was  a  propwr 
and  prudent  thing  in  the  captain  to  guard  against 
the  supply  of  fuel  failing,  and  the  possibility  of  his 
being  unable  to  get  a  further  supply  in  time.  But 
this  prudence  is  not  sufficient  to  justify  a  jettison 
or  any  other  sacrifice  so  as  to  lay  a  foundation  for 
general  average.  It  does  not  appear  upon  the  case 
now  long  the  coal  would  have  lasted  after  the  10th 
April,  when  the  captain  began  to  use  the  spars, 
nor  how  much  remained  at  the  time  when  the  fresh 
supply  was  obtained ;  but  i<i  does  appear  the  spars 
were  only  used  to  eke  out  the  coal,  and  that  they 
lasted  from  the  10th  April  to  the  5th  May.  The 
danger  in  reality  is  not  of  going  to  the  bottom  if 
nothing  is  done,  but  the  improbability  of  meeting 
with  a  supply  of  fuel  during  the  interval  while  the 
existing  fuel  is  being  consumed ;  and  it  appears 
to  me  that  this  not  only  is  insufficient  to  establish 
such  a  case  of  imminent  peril  as  is  necessary  to 
forward  a  claim  for  general  average,  but  negatives 
it.  The  other  remark  is  that  some  difficnlty  is 
created  in  this  qbm  b^  T^omsi^  \a  l^s&nrtfw^ 
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aatboritiesonthisniibject.and  StoveiiHOtiATurage, 
ftnd  other  works  of  a  uimilar  nntiir«.  The  kw  in 
America  doen  not  in  all  reepecta  aj^ree  with  ours 
on  the  Bufajoct  of  general  average  (aa  will  be 
pointed  out  shortly),  anJ  the  other  works  re- 
ferred to  do  not,  in  my  oiuiiioii.  correctly 
state  the  English  liiw  on  the  Hubject.  We 
were  proaaed  with  many  authorities  to  show 
the  immiuency  of  danger  wan  not  ncccsaary  to 
inako  the  cipciiscB, incurred  by  ii  Tessel  in  going 
into  port  to  repair  a  eubject  of  general  average. 
It  is  undoubted  that  when  some  saorilico  has  Itccn 
made  (for  e\um]ilc,  cutting  sway  musts,  &c,),  the 
ex^nsea  consequent  upon  going  into  port  adcr 
the  danger  ie  over  to  repair  this  loss  is,  in  England, 
the  subject  of  general  average ;  becauRO  going 
into  port,  though  there  is  no  imminent  danger  at 
the  time,  yet  being  rendered  net^asary  by  the 
SBciificc  made  in  innninent  danger,  stiuitls  ii])i)n 
the  Mune  footing  an  the  sacrifice  itself.  But  the 
eipenso  attending  the  going  into  |>ort  to  n'jHtir 
sea  damage  cans»i  by  a  storm  when  no  sacrifice  has 
boon  voluntarily  made  do  not,  it  ia  submitted,  form 
items  of  general  average  according  to  English  law, 
although  thej  arc  regarded  as  <k>ing  so  in  Amcriciv. 
See  Kent's  Comracnt«rii!8,  vol.  3,  p.  32!>,and  note  at 
the  end.  ThedistinctioniaclourlyiKrintcdout  in  the 
judgment  in  Powdl  v.  WkHmore  (4  M.  &  S.  1-W). 
The  case  of  Plu.nmrr  v.  W!Uhii.,n  (3  M.  A  S.  4S-2), 
relied  upon  by  the  jilaintiff,  might  ap[>car  to 
countenance  the  opinion  tluit  tho  ospenac  conae- 

Suunt  upon  putting  into  port  to  repair  sea  damage 
)r  tho  Denetit  of  all  went  into  general  average, 
but  that  c»se  must  always  be  titken  icith  Ibo 
explanation  given  by  Lord  EUenborougli  in  Piiuirll 
V.  Wkitmoiv  (4  M.  &  S.  1-U)  the  following  year. 
He  was  the  judge  who  presided  when  both  casca 
wore  decided,  and  in  the  latter  case  ho  jHiinta  out 
that  in  Fltimnn-r  v.  WiUin'iii  the  mnster  had  co-it 
away  the  rigging  in  onler  to  preserve  tho  shij>, 
and  aft^rwams  put  into  port  to  rc|»iir  that  which 
he  voluntarily  saenAced  for  the  benefit  of  uU.  Now, 
according  to  paragraph  0,  the  donkey  engine  and 
coals  were  a  partof  the  regular  c<|uipment  of  thciihip 
and  used  for  louding  and  unloading  cargo,  hoiating 
sails  and  taking  them  in.  and  puTUjiing  the  nhip. 
If  then,  from  tho  unexpected  length  of  the  voyage 
and  tempestuous  weather,  causing  the  vessel  to 
Htrain  and  leak,  and  so  making  pumping  indis- 
pensable for  the  safety  of  the  ship,  tlic  supply  of 
coals  I'un  abort,  and  the  ship  niado  for  th 


coal  depot  to  provide  a   further  supply,  without 

1  the    voyage   could  not  be  prosecuted  with 

safety ;    could    the     expense    of     providing    this 


further  supply  go  into  general  average  t  would  it 
not  fall  upon  the  owners  as  part  of  the  necessary 
espensoB  of  navigating  the  ship?  Or.  again,  if 
from  excessive  use  in  any  of  the  purj^eses  forwhich 
the  donkey  engine  was  used  it  broke  down,  and  it 
was  necessary  to  go  into  port  to  repair  it,  would 
the  expense  of  going  into  port  fall  into  general 
average?  In  those  States  in  America  in  which  it 
has  been  held  that  the  expenses  of  going  into  port 
to  repair  dam^e  from  tempest,  this  miglit  be  so, 
but  It  ia  submitted  it  wo.ild  not  be  so  licrc. 
Or  suppose  that  there  were  no  means  of  repairing 
the  damage  to  the  engine  in  the  case  last  put,  and 
therefore,  instead  of  the  engine  and  coals  the 
captain  ships  an  equivalent  crew  of  ten  men  (see 
paragraph  t>),  could  this  expense  go  into  general 
liverager  It  is  hardly  neoessary  to  point  out  the 
diatiaotioa  between  Che  several  cases  laal  pa.%  aud 


jIvia.  [Adh. 

a  cose  put  in  the  argument,  vie.,  that  if  s  tcmeI 
with  a  full  and  complete  crew  was  unable  le  kofi 
down  a  leak,  so  that  if  nothing  further  wu  doM 
the  ship  would  go  to  the  bottom,  then  the  eiperutt 
of  sending  ashore  and  getting  additional  haiids,iir 


emergency  was  urgent  and  imminent,  and  tbe 
eiiiemcncy  whs  not  ciiuned  by  having  co»l)  on 
buurd,  which  urc  consumed  by  being  used  iutiwl 
of  a  crew  which  is  not  so  coiisaraed. 

The  Court  being  divided  in  opinion,  Cleasby,  E, 
withdrew  his  judgment. 

JiiAfnent  /or  the  f^aiidi/. 

Attorneys  for  plaintiff,  WettaU  atid  Rahfrti. 

Attorneys  for    defendant,   WiUloiit,  Bulb,  lud 
WalloH. 


Friday,  Jan.  26, 1872. 

The  Litia. 

Colliaion—C-mpttUnrji^  jtiliittuje — Biirdeii  c/pmof 

tjecerai  ig»uea — Cotlt. 
Ih  aeni'sa  of  damiuje  by  eollUioH;  where  (l«ifrf*n 
rrli'i'd  npoa  in  nimpuliiory  pHofatje  inil'j,  <im  lit 
lif/ciithiHtt  priicn  Ihal  the  watat  tcu*  in  Aargt  -4 
o  Hci'iiU'-d  pihif  bij  eompultion  of  late,  and  M 
hi:  {tare,  oruers  for  llie  purpo&e  of  avoiding  >it 
roltlHliiii,  niui  thai  lhe»e  ofdere  were  obtgci.  mA 
htre  the  plaiiitiffii  seek  to  dime  that  the  oMu'i* 
wat  ilae  to  the  defective  aleeriHg  poieer  "f  At 
defriidaHlf'  veii»et,  U  liv«  upon  f Ae  ploi'nh/t  to 
pr-n'e  »nch  Affective  tteeriug  poic^r  by  nthitii»titi 

D''f'>i.lixnt»  ill  a  Fame  of  damage,  leho  reii/  at  'i« 

hrariiiij  npon  the  defence  of  awipaUory  pilotd^ 

'iiihifUiiil  tiircerA  in  thit  poiHt,liUmhoafle<ii- 

ill-Ill  ntife  other  iaauee  ahieh  are  not  proeM,in 

mil  fiilithui  to  their  eotte. 

Tuis  wits  a  cause  of  damage  instituted  on  bdiiH  of 

tho  owiicra  of  the  fchooner  LiiJea,aai  of  herciifA 

against    the    brig   Lima.     The    petition    was  u 

follows  : 

1.  The    throe-mBitcd    M]hooiier     Lulea,    of    S7  Ml 


.■ted    M]hooiier     Lulea, 
Britiah  ro^Btor,  i»s  riding  at    auohor,    in  a  lui  *>° 
pTo|ier  berth,  io  Falmoath  Kukda,  at  Bboat  SJO  p.m.  <' 
the  Uth  Sov.  1871. 

2.  Thu  wtuthur  at  inch  tima  vks  rktlieT  thick,  vitl 
slight  rain.  There  was  a  strong  breeu  from  the  SAW- 
The  tida  waa  in  the  Grat  qnftrtor  flood.  Ths  buitt  1*r 
with  her  he»d  ■bent  B.  b;  W.  h>lf  W.  A  good  look  gtf 
was  being  kept  on  boud  of  her. 

<(i)  It  ma;  be  u  wall  to  point  out  here  that  nBa  a» 
fusion  seems  to  hkve  eiistod  as  to  thn  mnanint  to  bi 
■iltauliod  to  tbo  words  "uid  that  tliSBa  (ndan  *nt 
obeyed."  It  is  not  tho  mere  patting  tha  helm  to  pota 
uaDsuqncnoa  of  orders  of  the  pilot  thnt  is  obBdivo  k 
arAtiTi,  hut  the  Bhip  mnst  have  pone  oB  uoitt  bs  pi'' 
hi'lm  befura  tho  orders  oui  bi  uid  to  hava  baen  obtjrf: 
tho  ship,  aod  not  the  helmsman  onlj,  miut  itava  t^tjA 
orlers.  If  the  learned  jndge  meant, in  hisJDdgBBtl* 
Ha.;  tbftt,  it  having  been  ihown  that  oVBiTtfaug  wnd"* 
to  oanae  the  ship  to  go  off  under  hor  port  bdm,  k*  ■""» 
not  presome  an  eioeptiODal  rtata  of  eizonmataaoM,  *ki* 
prevented  her  from  obajing  bn  bdm,  wiUioat  MDt  )••■ 
tive  proof  ot  those  einmmataDaM,  tlM  decisioa  U  s^ 
sistentwith  deoided  oases;  but  en  tb»  otbar  htadB' 
submitted  that  it  lias  on  Uioa«  I'laadinc  eompalMV 
pilotase  to  show  elearlj  that  Ihejr  wan  Dot  to  ■*■£ 
and  if  the  shipdid  not  obaj  ordan  tfa«r  an  btaad*  , 
thowwhrihadtdiir'     °- 
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The  Livia. 


[Adk. 


I  these  ciroamstanoes  the  briff  Livia,  proceeded 
t  in  this  cause,  was  obserred  oj  those  on  board 
lea.  about  three  cables'  I'^n^th  off,  and  bearing 
one  and  a  half  points  on  her  port  bow.  In  a  very 
ime  the  Livia  came  into  collision  with  the  Lulea 
reat  violence,  the  port  bow  of  the  Livia  by  her  oat- 
(triking  the  port  midships  of  th«  Luteal.  Very 
I  damage  was  done  to  the  LnUa  by  the  collision 
dd,  and  mnch  loss  and  injury  hart  been  in  conse- 
suffered  by  the  owners  of  the  Lulea ^  and   her 

le  oollision  aforewdd,  and  the  damage  and  loss 
'  therefrom  are  attributable  to  the  default,  neglect, 
nanagoment  of  the  Liv^ty  or  those  on  board  of  her. 

0  blame  in  respect  of  the  naid  colliHion  is  attribute 
the  Luha^  or  to  any  one  on  board  of  her. 

answer  filed  on  behalf  of  the  owners  of  the 
was  as  follows : 

be  Livi^  is  an  Italian  brig,  of  241  tons  register,  or 
Dout.««,  navigated  by  Vin  -onzo  Mazella,  her  master, 
?rew  of  ten  hands. 

Q  the  21  st  July  1871,  the  lAina,  navigated  by  her 
a^ter  and  crew,  left  Marianople  with  a  cargo  of 
und  for  Queenstown  or  Falmouth  for  orders. 
t  about  11  a.m.  of  the  1 4th  Nov.  following,  the 
in  the  prosecution  of  her  said  voyage,  arrived  off 
zard,  and  was  boarded  by  a  duly  licensed  pilot 
John  Collins,  in  charge  of  whom  she  afterwards 
led  for  Falmouth. 

lortly  before  2  p.m.  on  the  said  11th  Nov.  the 
ir  was  a  little  thick,  and  there  were  passing 
"s,  and  the  wind  was  blowing  strong  from  the 
,  and  the  lAvin.^  still  in  chargfe  of  the  said  John 
1,  was  proceeding  upon  Falmouth,  under  lower 
>sail,  flying   jib,    and    foretopmast  ntaysail,  and 

L  about  four  knots  an  hour.    A  good  look  out  was 
ept  from  on  board  of  her,  and   the  said  John 

was  also  upon  the  forecastle  looking  out,  and 
ag  the  navigation  of  the  ship, 
'^hilst   the    Livia    was    thu»    proceeding,   several 
were    seen    at    anchor    in    Falmouth    Koads. 

such  vessels,  to  wit,  the  Lulm^  whose  owners  are 
in  tiffs  in  this  cause,  was  particularly  observed  by 
d  John  Collins  when  at  the  distance  of  about  one 
id  fathoms  from,  and  bearing  about  one  point  on, 
rt  bow  of  the  Livia^  but  no  alteration  was  then 
>y  the  said  John  Collins  in  the  course  of  the  Livia. 

however,  the  Livia  had  approached  to  within  a 
listance  of  the  Lu  «a,  the  said  John  Collins  gave 
for  the  helm  of  the  lAvia  to  be  put  hard  a-port, 
'  her  port  jib- sheets  to  be  hauled  aft ;  but  notwith- 
ig  that  these  orders  were  immediately^  obeyed,  the 
with  the  luff  of  her  port  bow,  came  into  collision 
le  port  side  of  the  Lulea^  and  damage  was  occa- 
thereby  as  well  to  the  Lulea  as  to  the  Livia.  The 
sifter  clearing  the  Lulea,  was  then,  by  direction  of 
i  John  Collins,  brought  to  anchor, 
.ve  as  herein  appears,  the  defendants  deny  the 
f  the  allegations  contained  in  the  petition, 
le  aforesaid  oollision  was  not  in  any  way  occasioned 
negligenoe  or  default  of  the  ma.^ter  and  crew  of 
^. 

)f ore  and  at  the  time  of  the  occurrence  of  the  afore- 
Uif)>ion,  the  Livia  was  navigated  within  a  pilotage 
;,  wherein,  and  under  circumstances  in  which  it 
mpulsory  bv  law  upon  her  and  her  master  and 

that  she  should  be  in  charge  of  a  pilot  duly 
\  for  such  district ;  and  the  said  John  Collins  was 
duly  licensed  for  such  district,  and  before,  and  at 
le  of  the  said  collision,  was  in  solo  charge  of  the 
»nd  directing  her  navigation  ;  and  if,  and  so  far  as 

1  collision  was  occasioned  by  any  negligent  or  im- 
navigation  of  the  Livia,  it  was  wholly  occasioned 

nei^igence  or  want  of  skill  of  the  said  John 
,  in  whose  charge  the  Licia  then  was  by  compulsion 

this  the  plaintiffs  concluded  denying  the 
sions  in  the  answer,  save  in  so  far  as  they 
I  with  the  statements  in  the  petition.  At 
»ring  before  the  judge,  assisted  by  Trinity 
r,  the  facts  alleged  both  in  the  petition  and 
r  -were  substantially  proved.  The  defendants' 
tses  were  first  called,  and  ixora  the  evidence 


of  the  master  of  the  Livia  it  further  appeared  that 
the  Livm  steered  well;  that  before  this  voyage  she 
had  been  to  Constantinople,  and  that  whilst  there 
that  the  ship's  bottom  had  been  thoroughly  cleaned; 
that  at  Marianople,  before  starting  on  this  voyage, 
she  had  been  listed  over  and  cleaned  as  far  as 
possible ;  that  the  Lnha  was  lying  with  her  head 
out  to  sea ;  that  there  might  have  been  an  inch  of 
barnacles  and  weeds  on  her  bottom  as  far  as  he 
could  see,  but  that  this  would  not  interfere  with 
her  steering.  The  pilot  was  not  called  on  either 
side.  From  the  evidence  of  a  channel  pilot,  called 
tor  the  defendants,  it  appeared  that  he  had  navi- 
gated the  ship  from  Falmouth  to  Rotterdam,  and 
that  whilst  on  her  voyage,  and  whilst  being 
towed  up  the  Helvetsluys  canal  to  Rotterdam,  she 
steered  well.  From  the  defendants'  evidence,  it  ap- 
peared that  the  Livia,  whilst  at  Fahuouth,  had  been 
examined  by  order  of  the  commissioners  of  pilotage, 
and  that  she  wa?  thoroughly  foul  with  barnacles 
and  grass  three  inches  and  a  half  thick.  The  wit- 
ness, a  master  of  a  merchant  vessel,  who  gave  this 
evidence,  stated  as  his  opinion  that  this  would 
materially  afiect  the  ship's  steering.  Whilst  at 
Falmouth  the  Livia  was  cleaned  with  scrapers 
fastened  to  handles  four  feet  long.  The  carpenter 
of  the  Lulea  stated,  that  as  the  Livia  approached 
she  was  yawing  from  side  to  side. 

Milward,  Q.C.  {Ghirkson  with  him)  for  the 
defendants.  —  We  have  shown  that  the  vessel 
steered  rejvsonably  well,  and  that  is  sufficient.  As 
long  as  she  was  in  ordinary  safe  trim,  although  she 
might  have  been  in  handier  trim,  the  owners  are 
not  responsible:  (The  Anjn,  Swab.  4(50.)  We  have 
proved  that  the  pilot's  orders  were  given  and 
obeyed  (The  Srhwalhp,  Lush.  23^>),  and  we  arc  not 
bound  to  call  the  pilot. 

Butt,  Q.C.  (Philliitiore  with  him)  for  the  plain- 
tiffs.— The  Livia  would  not  steer.  The  Lulea  was 
about  one  point  on  the  port  bow  of  the  Livin,  and 
struck  the  Livia  on  the  port  bow,  and  this  shows 
thiit  the  Livia  did  not  answer  her  port  helm  but 
came  to.  If  anyone  is  bound  to  call  the  pilot,  the 
defendants  are,  and  not  the  plaintiffs :  (The  Carrier 
Do-ve,  Bro.  &  Lush.  113).  It  is  sufficient  for  the 
plaintiffs  to  show  that  the  vessel  did  not  answer 
her  helm.  The  defendants  must  prove  by  whose 
fault  it  did  not.  The  evidence  raises  a  presump- 
tion that  the  steering  was  bad,  and  if  it  was  bad 
we  are  entitled  to  a  verdict.  Owners  are  respon- 
sible for  bad  steering  occasioned  by  an  inherent 
defect  in  a  ship:  (The  Peru,  Pritchard's  Digest, 
440,  (a)).  If  she  was  more  than  ordinarily  unable  to 
steer,  the  owners  are  liable. 

Mihoard,  Q.C.  in  reply. — We  have  shown  all  that 
we  are  required  under  the  di  fence  of  compulsory 
pilotage,  and  the  onus  of  proving  that  the  vessel 
could  not  be  steered  lies  upon  the  plaintiffs.  There 
is  no  positive  evidence  given  by  the  plaintiffs  to 
show  that  the  vessel  steei'ed  badly,  so  as  to  bring 
this  case  within  the  principle  laid  down  in  the  The 
Peru  (sup.). 

Sir  R.  PiiiixiMORB. — ^This  is  a  case  in  which  a 
collision  took  place  between  the  brig  Livia  and  the 
three-masted  schooner  Lulea.  Tlie  Luha,  a  Swedish 
vessel,  was  riding  in  a  fair  and  proper  berth  in 
Falmouth  Roads  at  about  2.30  p.m.  on  the  14th 
Nov.  1871.    The  Italian  brig  Lh-ia  was  coming 

(a)  Cited  in  th?  argument  from  reports  of  Admiralty 
decisions  in  the  Shipping  and  Mercantile  Gd»ette,  cat 
from  that  paper  and  preserved  in  the  fiegiatry. 
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Adh.] 


[An. 


into  Fl^mouth  Roads  for  ordora.  She  had  taken 
&  dnty  licensed  pilot  on  hoard  off  the  Lizard,  and 
whilst  she  was  running  up  tho  harbnur,  she  oimo 
into  colliaion  with  the  Liilca.  and  intiictcil  on  the 
latter  vessel  scriuus  <lamnp:c.  It  ii>  not  denied  bj 
the  defendnnts  that  the  Lioia  was  alone  to  lilume 


get  up,  namely,  that  the  Lh'ia.  at  the  time  <if  the 
collision  was  in  charge  of  (^  pilot  b^  cnmpiilsion  of 
law,  is  Bufiicient  eicnxe.  The  evidence  {irodnccd 
before  ns  to-day  hax  proved  that  the  rcssol 
was  in  charge  of  a  pilot;  that  he  gave  ontern 
for  the  puqiose  of  avoiding  the  colliaion ; 
that  those  orders  were  obej'ed,  but  that  the 
collision,  nevertheleMB,  took  place.  But  it  is 
sud  on  the  part  of  the  plaintifEs  that  the  collision 
was  dne  to  circumstances,  which  apponrs  on  the 
face  of  the  case,  that  clearly  xhow  that  tho  Licin, 
at  the  time  of  the  collision,  was  in  such  a  condition 
that  she  was  incapable  of  stocring,  and  that  her 
owners  are  therefore  responsible.  Tho  plointifTs, 
to  prove  this  proposition,  have  brought  forward 
eviaenoe  to  show  teat  tbo  Liria  was  foul  with  bar- 
nliClea  and  graan.  Now,  if  it  were  provi-d  to  the 
satisfoction  ef  the  court  tliat  tho  vessel  was  ao  foul 
as  not  to  obey  her  helm,  then,  no  doubt  tho  injury 
sustained  would  bo  due  to  the  vessel  and  not  tii  the 
pilot,  as  ho  would  have  given  the  tK^cossary  ordcru 
m  ignorunco  ol'  her  (nuiilitioii.  Rurh  a  fact  as  this, 
however,  ought  not  to  l>e  proved  by  preHtiiiij)- 
tions  to  bo  deducitl  from  tlio  plnintiffii'  or  the 
defendants'  oute.  but  by  posit ivo  evidence  of  the 
clearest  character.  Now,  what  is  the  eviilence 
of  the  defendants,  on  this  jioint.  The  vohscI  whs 
cleaned  at  (Joii-'taiitinople,  and  iift'irwai'dH  |iiirt<i:illy 
at  Mariaiioplo,  iiiid  then  she  ina<le  this  viiyiign.  Her 
master  said  she  Hlf.-ercd  well  all  the  timi-.  After  the 
collifiion  she  went  to  Hottcrdam  uiidiT  the  charge  of 
a  cliannol  pilot.  He  Kaiicil  in  her  on  (he  10th  Dite., 
the  collision  having  taken  place  on  the  l-lth  Nov., 
and  he  found  no  fault  with  her  stc<Ting,  and  bo 
had  to  steer  hor  whilst  ln'ing  towed  up  the  Ilel- 
Tetsluys  canal,  iu  which  nlace  a  vessel  must  answer 
her  helm  reasonably  well  Co  Im  safe.  On  the  part 
of  the  plaintiffs,  the  court  is  askiil  Ut  presume  thiit 
the  vessel  did  not  steer  well  fnim  the  fact  of  her 
being  covered  with  burntwles.  The  evidence  given 
is  quit«  sufficient  to  discharge  the  owners  of  the 
Lifin  from  pnx>f  of  the  conilitioii  of  their  vessel. 
They  have  shown  thiit  the  pilot's  orders  were 
obeyed,  and  if  the  plaintiffs  inteu<le(l  to  show 
that  tho  Liri'i,  and  n(tt  the  pilot  was  to 
blame,  that  ought  to  hove  Iwcn  ]>rovuci  by 
substantive  cvirleiu'o ;  tliu  burden  of  prool'  is  re- 
moved to  the  plaintiffs,  and  they  must  show  that 
the  Liviu  is  to  blame.  There  iiuir  be  cit-tes,  no 
doubt,  in  which  the  evidence  luldin-nd  by  the  defen- 
dants appears  sufficient  to  warrant  the  court  in 
finding  on  that  evidence  alone  that  the  ship  and 
not  the  pilot  is  to  blame;  but  this  is  not  such  a 
case.  The  prcsnmi)tion  in  such  ciwe  would  h.'vve 
to  be  very  strong  before  the  ciuirt  would  act  upon 
it.  Tho  opinion  of  the  Elder  Brethren  of  the 
Trinity  House— and  with  (his  opinion  I  entirely 
concur — is  that  if  the  ordei"  given  by  tho  pilot  to 
keep  her  away  had  been  given  sooner  this  collision 
would  not  have  taken  pliu« ;  and  they  think  that 
the  pilot  did  not,  when  he  fitst  saw  the  ship,  make 
sufficient  allowance  fur  the  (Inod  tide  running  into 
the  harbour.  The  Liviit  could  have  hud  very  little 
Steerage  way  on  her.    Holding  this  opinion,  I 


must  Snd  in  this  case  that  the  pilot  alone,  and  nft 
tho  Liri'),  is  responsible  for  thia  collision,  n^J  I 
ax-cordiiigly  dismiss  the  suit.  The  casM  c.xA 
{Th<-  C-o-rir,-  B'lv  (»HV.),  and  Tlie  Si^ft.coJfo  (.„,.■,. 
with  reference  to  calling  the  pilot,  establish  :t« 
proposition  that  sufficient  evidence  most  be  glvon 
to  snow  that  the  collision  was  occasioned  by  ite 
default  of  the  pilot,  and  that  the  necessary  f^i; 
must  be  strictly  proved  -,  but  they  tn  ofi 
authorities  for  saying  that,  where  the  fact  ['nt; 
tho  pilot  has  given  orders,  and  those  t^-rA-i-n 
have  been  obeyed  has  already  been  proved,  \\i^ 
owners  arc  bound  to  call  him  in  support  of  dieir 


36-2  ;  20  L.  T.  Bep.'N.  S.  10«;  3  Mar.  U. 

Ca-s;  O.  S.  262.)  (a). 

Cl'irkaon,  on  the  same  side,  Contended  that  iIh 
defence  in  this  case  as  shown  by  the  anntcr 
amounted  to  that  of  comnnlsory  pilotage  onlj 
Tbo  only  defence  the  defendants  relied  onw^liiii 
of  compulHory  pilotage.  [Sir  R.  Phillihoks.— Tb( 
8th  paragraph  of  the  answer  surely  raise-  i!ir 
question  whether  there  was  negligence  on  the  prl 
of  the  rilvin.  The  real  test  in  this  case  is  vLeilin' 
as  counsel,  you  would  advise,  on  the  pleading-  n 
they  now  stiuid,  that  witnesses  should  De  called  tn 
the  question  of  compulsory  pilotage  only.]  i^r- 
taiuly  I  should.  There  are  only  three  deffinff 
that  we  could  have  raised,  first,  that  the  Lidm  "w 
to  blame;  secondly,  that  the  pilot  was  to  bit nir 
or  thirdly,  that  the  collinion  wan  an  ineriMU 
actudcnt.     Wo  could  only  raise  the  defence  rfmsi' 

Snlsory  pilotage  in  this  case,  and  that  wis  ^' 
efeiice.  Tlio  plaintiffs  tried  to  prove  facts  »■  (■ 
our  ship's  steering,  and  they  hove  failed.  Ti-:^ 
were  not  l>ound  to  bring  this  action.  HiJ 
shouhl  have  ascertained  the  facta  dairiy  cr 
fore  cnning  here  :  {TIui  London,  9  L  T.  Iv 
N,  H.  :m ;  1  Mar.  Law  Oas.  O.  S.  398;  Sni 
Lush  fti.) 

B'lll.  Q.C.,  ronfi-rt.— Is  it  distinctly  admiHsJ* 
the  face  of  the  answer  that  the  onlydefeaKiiiv 
pnlwiry  pilotage  P  That  is  the  only  '[««'«■ 
Could  we  safely  bring  witnesses  as  to  ram^nlMJ 
pilotage  onlyr  Parag.  5  of  the  petitim  rwien 
distinct  issue  and  is  tntverBed  in  the  uufff. 

Sir  R.  PuiLLiMOitE.— In  the  cue  ofttw^'f' 
Chtit-T,  I  said,  "Looking  to  oU  tin  oij""; 
stances  of  this  cose,  and  the  present  ilM  "^ 
law  with  respect  to  compulsory  pilotage,  1  <■  " 
opinion  that  the  defendants  are  entitW  <"  I'' 
costs,"  and  if  the  present  case  conld  b*''"'"?": 
within  the  principle  that  I  acted  on  in  "■*  «* 
should  follow  it.  There  there  was  an  "g"^ 
as  to  facts,  and  it  was  confined  to  the  ioIei°'rr 
of  compulsory  pilotage,  and  it  admittfd  ^^/Sl 
was  the  only  defence.  It  is  impoaaible  to  r«J" 
answer  in  this  case,  and  to  suppose  tW**. 
a<lmiasion  is  made.  Such  ao  «i°u"*»|J?^ 
made  in  language  of  the  most  disUnt*  '**'*j^ 
and  should  not  be  loft  to  be  drawn  by  ^fz^ 


inference  from  the  words  of  the  ansV'  ' 


.l.*J?S 


(a)  The  jndge  rent  for  tha  domiBMti  ^^ 
Charier  (lup.l  from  tha  »»i»try.  and  it  W^f  JS  h 
that  oaao  there  wera  no  pteaduga,  bat  *  **^^1 
D&tnre  of  a  ipecul  oue  afraed  apen  hrivW^^ 
oliich  cluorl;  and  dinlJDOtly  'niwd  ^  "VTS 
in  the  cue,  vii.,  that  th«  dahnoa  waa  ooa^l^  r* 
age,  and  that  onlj. 
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The  Fbanklaid— Ths  Tkbacuh. 


ts  the  defence  was  not  limited  bv  the' 
the  question  whether  the  defeuoaats 
d  by  law  in  coDBeqnence  of  having 
enaed  pilot  bj  compulsion  of  law,  the^ 
id  to  their  costs. 
rthe  plaintiff's,  Dijkeani  Stokrt. 
>r  the  defendants,  Thomat  Cooper. 


Fednetday,  Jan.  31,  1872. 
Tbe  Fb»nklasd. 

ditninary  ad — Amendment — Practice. 
'  nol,  at  the  Itearhtg,  aUow  the  ameitd- 
irreUmiwiTy  act  in  a  caiue  of  daviage 

ise  of  damage,  institnted  on  behalf 
of  the  steamship  £e«lrel  against  the 
inkland.  The  Fraiikland  was  od  a 
Sunderland  to  London,  and  nas,  at 
10  collision,  according  to  the  aoswer 
uhalf,  off  the  coast  of  Norfolk,  and 
;  on  her  voyage  in  a  thick  fog  at  the 
two  knots  an  hour,  and  the  collision 
■o  hours  after  she  had  passed  the 
.  The  plaintiffs  alleged  in  their  peti- 
'•''ranMand  was  proceeding  too  fast. 

I  act  filed  in  her  behair  alleged  that 
place  "about  four  miles  southward 
n  light  fessel,"  and  the  answer  con- 
c  aUegation.  The  cause  now  came 
;,  and  before  the  opening  of  the 
and  without  offering  anj  proof  of 

J,  {Clarkaon  with  him)  for  the  dcfen- 
'or  leave  to  amend  their  preliminary 

answer,  by  altering  "  four  miloa 
ho  Dudgeon  light,"  to  "  six  or  eight 
rd  of  the  Dudgeon  light,"  on  the 
1  calculating  the  distance  tbey  had 
t,  thej  had  not  made  allowance  for 

was  running  in  their  favour  at  the 
1  mite  and  a  half.  In  relation  to 
!  important  to  fix  the  place  of  col- 

'Uchard  with  him)  for  the  pMntiffs, 
i  ground  that  the  object  of  a  pre- 
Ls  to  obtain  a  statement  from  the 
i  immediately  after  the  institution 
Lth  a  view  to  accnracp  whilst  the 
osh,  and  that  if  amendments  were 
rial  that  object  would  be  defeated. 
;  parties  strictly  to  the  statements 

TUORif. — I  am  of  opinion  that  the 
imend  the  preliminikry  act  cannot 
le  object  of  tbe  preliminnry  act  is 
■arties  to  statements  of  the  Incts,  at 
ey  are  fresh  in  their  recollection, 
:  would  be  entirely  defeated  if  I 
to  be  amended  at  the  hearing  of 
same  objection  does  not  apply  to 
of  the  answer,  as  the  defendants 
fore  tbe  evidence  has  been  token. 
r  therefbre  bo  amended,  but  it  will, 
apetent  to  counsel  for  the  plaintiffs 
toa  the  discrepanoy  between  the 
preliminary  act. 
the     plaintiffs,     Pritchard     and 

be  dafendante,  Thomat  Ooopar. 


Tiietday.  Feb.  IS,  1872. 

The  Thbicun. 

Ten/ler —  Gostt — Practice. 

A  lender  matt  he  made  inilh  cotts'  or  the  ground  for 

refining  coeti  muet  appear  on  the  face  of  it. 
This    was    a    cause  of  salvage   instituted  against 
the  T^roctan,  inwhich  the  defendants  had  tendered 
3001.    The  tender  was  as  follows  -.— 

In  TBI  HioB  Court  or  Aniiuui/iT. 
No.  5870.  The  Thraeian. 

Take  notioe,  that  I  hava  this  daj  paid  into  Um  Bank  of 
EogUnd,  to  tba  credit  of  the  regintrar  of  this  hononnble 
ooiut,  tbe  aam  of  3001,.  whioh  amoant  I  tandsr  to  th« 
plaintittB  in  full  aatiafaotioD  for  the  nerrioes  ptooaed«d 
■or,  exelnnTe  of  ooBts.  the  defenddota  reaervins  to  tlimil- 
■elves  the  ri(cht  of  ooatondiuK  that  the  phuntifls  onifht  ta 
be  oondemned  in  the  ooste  <d  the  Hnit,  or  ought  not  to 
have  their  coita. 
Dated  thii  IBth  Jan.  1873. 

Thoiiah  Coofib,  Defendante'  Soliritor. 
To  Hesera.  LowleSH,  Neleon,  and  Jonaa,  PUintiifs' 
Sohmtora. 
On  1st  Feb.  1872,  thedefendants' solicitor  served 
a  notice  of  motion  on  the  plaintiffs'  soliciters  that 
he  would,  "  on  the  6th  day  of  Febmanr,  move  the 
judge  in  ohambers  todirectthe  plaintiffs  to  declare 
forthwith  whether  they  accept  or  reject  the  tender 
made  in  this  cause."  Accordingly,  the  respective 
solicitors  appeared  before  the  judge  in  chambers 
on  6th  Feb.  and  it  there  uppcared  that  the  tender 
was  made  in  the  form  set  out  above,  in  order  to 
raise  the  question  whether,  if  the  300i.  were  ac- 
cepted, the  plaintiffs  were  or  were  not  entitled  to 
their  costs,  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  18(58,  whereupon  the  learned 
judge  adjourned  the  motion  into  court. 

Clarkion  now  moved  in  the  terms  of  the  motion. 
Web$ter,  contra. — Wo  are  entitled  to  know  the 
ground  on  which  the  defendants  refuse  to  pay 
costs,  and  they  should  set  out  the  ground  in  the 
tender:  {The  Hickman,  L.  Rap.  3  Adm.  AEcc.  15; 
21  L,  T.  Rep.  N,  S.  472.) 

Olarkion,  in  reply. — We  are  only  bound  to  let 
the  plaintiffs  know  that  we  object  to  pay  the  costs. 
Sir  R.  PiiiLLiuoKB. — I  think  it  desirable  that  the 
practice,  as  laid  down  in  The  Hickman  {n^.),  should 
be  adhered  to,  and  that  a  defendant,  in  making  a 
tender,  shonld  either  tender  with  costs  or  should 
show  distinctly  the  ground  on  which  he  refuses 
costs.  Parties  have  a  right  to  be  apprised  of  the 
ground  on  which  costs  are  refused.  In  this  case 
tna  tender  shonld  be  altered,  after  the  words  "ex- 
clusive of  costs,"  BO  as  te  read,  "and  I  contend 
that  the  plaintiffs  ought  to  be  condemned  in  costs, 
or  ought  not  to  be  allowed  their  costs,  on  the 
ground  that  the  suit  ought  to  have  been  brought 
in  the  Connty  Court  (Admiralty  Jurisdiction)," 
leaving  out  the  words  "  the  defendants  reserving, 
ic,"  down  to  the  end  of  the  tender.  The  motion 
will  therefore  be  dismissed,  but  without  costs. 

Soliciters  for  the  plaintiffs,  Lowleee,  Helton,  and 
Jones. 

Solicitar  for  the  defendant,  Thoniai  Cooper. 
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JXTDZCIAL  COMMITTEE  OF  TEE 
F&IVT  COUNCIL. 

ON  APPEAL  FROM  THE  HIGH  COURT  OP  ADMIRALTY. 
Reported  by  J.  P.  Abpihall,  Esq.,  Barrister-at-Law. 


Thursday,  Feb.  1,  1872. 

(Present :  The  Right  Hons.  Sir  J.  W.  Colvile, 
Sir  Joseph  Napier,  Mbllish,  L.J.,  and  Sir 
M.  E.  Smith.) 

The  Two  Ellens. 

Necessaries — Material    inen — Mortgagees — Priority 

— Marititne  lien — Admiralty  Court  Act  1861,  s.  5 

—3^4  Vict.  c.  65,  s.  6. 

Materinl  men  supplying  necessaries  in  England  to  a 

British  or  British-col/mial  vessel  do  not,  under  th-e 

Admiralty  CouH  Act  1861  (24  Vict.  c.  10),  s.  5, 

acquire  a  maritime  lien  upon  the  ship.     The  ship 

does  not  become  chargeable  with  tlve  necessaries 

supplied  until  actually  arrested  by  the  CouH  of 

Admiralty. 

AU  valid  charges  on  the  ship,  to  which  any  person, 

other  than  the  ownei'  of  the  ship  personally  liable 

for  the  necessaries,  is  entitled,  take  precetlence  over 

claimiifor  necessaries. 

A  mortgagee,'  therefore,  is  entitled  to  priority   over 

material  m/*n. 
Semble,  a  British  ship  in  the  hands  of  third  parti«'H, 
to  whom  nhfi  hnn  hi>e}i  duly  sold  by  the.  owner,  who 
is  liable  for  the  necessaries  supplied,  cannot  be 
7aade  chnrgeahh'  far  thone  necessaries  under  this 
section. 
Semble,  a  maritime  lien  is  given  by  3  t^  4  Vict.  c.  65, 
s.  Gffrr  necessaries  supplied  in  England  to  foreign, 
sh  ips. 
This  was  nn  appeal  from  the  High  Court  of  Admi- 
ralty of  England  in  a  cause  instituted  iii  rem,  by 
Donald  Johnson  and  others,  the  api)ellant8,  to  re- 
cover a  debt  of  305/.  *^s.,  together  with  interest  there- 
on,from  the  19th  Feb.  1868, for  enuipping, repairing, 
and  supplying  necessaries  to  the  l^ritish-coloninl 
vessel  the  Two  Ellens.  The  facts  in  the  court 
below  were  mainly  raised  on  a  special  case,  from 
which  it  appenred  that  the  respondent,  John 
Alexander  Black,  was  the  ti-ansfcree  of  a  regis- 
tered mortgage  on  the  vessel,  dated  0th  March  1867. 
The  transfer  was  dated  16th  July  1868.  but  was 
not  registered.  In  Feb.  1868,  the  appellants  sup- 
plied certain  necessaries  to  the  ship  m  the  j)ort  of 
London  at  the  request  of  a  part  owner,  who  was 
also  her  master,  and  parted  with  the  possession  of 
her,  and  afterwards,  the  vessel  being  then  in  the 
port  of  Liverpool,  the  respondent  took  possession 
of  her  on  behalf  of  the  mortgjigees  and  sold  her. 
She  was  bought  in  by  the  mortgagees.  The  vessel 
was  arrested  in  this  suit  on  26th  Dec.  1868.  Her 
value  was  insufficient  to  satisfy  both  claims.  On 
15th  Feb.  1871  the  Judge  of  the  Admiralty  Court 
held,  following  The  Pacific  (Bro.  &  Lush,  243 ;  10 
L.  T.  BrCp.  N.  S.  541),  but  doubting  that  decision, 
that  material  men  have  no  maritime  lien  upon  a 
British  ship  for  necessaries  under  24  Vict.  c.  10, 
B.  5,  and  therefore  that  the  mortgagees  (the  respon- 
dent) had  priority ;  and  that  a  transferee,  though 
the  transfer  be  not  registered,  had  a  hens  standi  to 
defend  the  suit.  Tlie  report  of  the  case  in  the 
court  below  will  be  found  24  L.  T.  Rep.  N.  S.  592  ; 
ante,  p.  40. 

Prom  this  judgment  the  material  men  appealed, 
on  the  grounds,  as  stated  in  the  case  on  appeal, 
Grat,  becanse  the  respondent  had  no  locif^  standi 


entitling  him  to  maintain  the  said  caase  i 
Admiralty  Court ;  secondly,  becaase  the  n 
dent,  or  those  whom  he  represented,  was  est 
from  denying  that  he  or  they  anthoiise 
master  to  give  the  appellants  the  orders  in  r 
of  which  their  claim  arose ;  thirdly,  becaa 
respondent,  or  those  whom  he  represent© 
received  the  benefit  of  the  work,  supplie 
necessaries,  in  respect  of  which  the  app« 
claim  accrued ;  fourthly,  becaase  the  app 
acquired  a  maritime  lien  in  respect  of  their  ( 

The  respondent's  case  on  appeal  8abmitt< 
the  decree  ought  to  be  nphela,  first,  becai: 
appellants  had  not  any  right  to  proceed  t 
the  ship  except  under  the  4th  or  5th  Bectioi 
Admiralty  Court  Act  1861 ;  secondly,  becai 
ship  not  having  been  under  the  arrest  of  the 
at  the  time  of  the  institution  of  the  suit,  i 
pellants  had  no  right  of  action  nnder  the  4 
tion  of  the  said  Act ;  thirdly,  because,  bef( 
passing  of  the  Act,  a  mortgagee  of  a  Bri 
British  colonial  ship  was  not  in  any  way  hi 
respect  of  or  affected  by  a  claim  for  rep 
necessaries  done  or  supplied  to  such  ship 
upon  his  authority  and  credit,  and  the  resp 
did  not  authorise  these  reiiairs  and  neces? 
fourthly,  because  neither  tne  4th  nor  the  ol 
tion  of  the  Act  give  a  maritime  lien;  1 
because,  even  if  those  sections  do  confer  a 
time  lien,  the  11th  section  of  the  Act  equally 
a  registered  mortgagee  a  maritime  lien;  f 
because  the  11th  section  of  the  Act  does  nol 
the  relative  positions  of  material  men  and 
gagees  ;  sixtlily,  because  the  mortgagee  was 
the  Act  entitled  to  priority. 

The  6th  section  of  3  A  4  7ict.  c.  65,  and  th 
and  5th  sections  of  24  Vict.  c.  10,  are  set  out  i 
judgment.  Sects.  11  and  35  of  the  latter  Ac 
as  follows : 

Sect.   11.  The  Higrh  Conrt  of  Admiralty  shall 
juriH<Jiction  over  any  claim  in  respect  of  any  nor 
duly  r€*jfi»tered  according  to  the  provisions  of  the 
chant  Shipping  Act  18&i,  whether  the  ship  or  th 
coeds  thereof  be  under  arrest  of  the  said  conrt  or 

Sect.  35.  The  jurisdiction  conferred  by  this  A<q 
High  Conrt  of  Admiralty  may  be  exercised  eith^ 
ccedinga  in  rem  or  by  proceedings  in  per»mam^ 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C 
appellants. — The  first  question  is,  whether — • 
spondent  has  a  locus  standi  in  this  snit;  bii^H 
question  is,  whether  the  appellants,  as 
men,  have  a  maritime  lien,  and  thence 
priority  over  other  debts.    Down  to  th^n 
Charles  II.,  the  Admiralty  Court  exercisec^rs 
tion  over  the  claims  of  material  men,  ai 
and  necessaries  were  held  to  form  a  liei 
ship  itself,  but  at  that  time  the  jurit 
put  an  end  to  by  prohibition. 

Abbott  on  Shipping,  11th  edit.  p.  122,  not 
The  Zodiac,  1  Hagg.  320,  S25. 

Sir  J.  Nicholl  tried  to  revive  the  juri. 
A.D.  1835,  in  TJie  Neptune  (3  Hagg.    '" 
decision  was  overruled  by  the  Privy 
Knapp's  P.  C.  C.  94).     In  1840  the  9 
c.  65,  became  law,  and  gave,  by  sect.  6, , 
to  the  Court  of  Admiralty  to  decide  alT 
necessaries  supplied  to  any  foreign  shL 
statute.  Dr.  Lushington  held  in  The  We 
(Swabey,  454),  that  the  lien  for  ne 
tinues  afler  the  ship  has  changed  own( 
time  lien  is  a  claim  upon  a  thmg  to  br 
effect  by  legal  process:  The   Bold 
Moo.  P.  C.  C.   267,   284),  and  taaamit  ^ 
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n  arises.    The  lien  necessarily 
mtitution  of  the  cause. 

ith,  4  Wheaton  Sep.,  438,  443  ; 
Uuba,  9  Wheaton  Bep.,  409,  417  ; 
•ntaries,  11th  edit.,  pp.  229, 230. 

65,  .s.  6  was  intended  to  remedy 
rising  from  supplying  vessels 
10  into  port,  and  gave  a  maritime 
ossols :  (Tlie  Ella  A.  Clark,  Br. 
he  Admiralty  Court  Act  1801 
5,  extends  the  jurisdiction  of  the 

to  necessaries  supplied  to  any 
t  that  it  also  creates  a  maritime 
in  the  two  statutes  are  similar, 
mits  the  jurisdiction  in  certain 
t  make  any  change  in  the  nature 
?he  words,  in  24  V  i(!t.  c.  10,  s.  5, 
owner  or  part  owner  is  domiciled 
*  ref^r  to  the  owner,  at  whose 
vere  supplied,  and  the  lien  is  not 
nsfer.  [Mellish,  L.J. — Is  it  in- 
^atiite  to  affect  the  security  of 
wsf  facto,  by  giving  a  lien  to 

goods  supplied  after  the  mort- 
need  their  money  P]  The  mort- 
reater  security  of  the  increased. 

by  reason  of  the  repairs  done 
d*'  must  be  taken  in  its  legal 
fie,  Br.  <k  Lush,  243;  10  L.  T. 
2  Mar.  Law  Cas.  O.  S.  21),  and 
r  mortgagees  were  domiciled  in 
?s.  If  the  claim  is  enforceable 
•ocess  of  law,  then  there  exists  a 
'Mellish,  L. J.— Then  the  35th 
0)  has  given  maritime  liens  in 
in  the  Admiralty  Court  P]  The 
;  be  taken  to  have  known  the 
ion.  [Melush,  L.J. — Then  why 
gislature  regulate  priorities  P] 
<ate  a  lien  in  the  case  of  neces- 
%e  hrig  Nestor  (1  Sumner,  73.) 
I  benefits  the  property  in  whose- 
'  be. 
)n  the  same  side. — The  material 

0  the  ship  as  security  {Bwh  v. 
),  and  wherever  the  Admiralty 
liction  there  is  prima  fa^ie  a 
Hien  we  find  that  the  Admiraltv 
jurisdiction  over  the  claims  of, 
liens  of  material  men  until  pro- 
by  Abbott  on  Shipping,  p.  122, 
\t  the  same  jurisdiction  is  now 
gn  courts  of  admiralty  under  the 
}  is  a  fair  inference  that  the 
ided,  when  they  enacted  this 
maritime  lien.  This  section  does 
za  ships  {The  India,  9  Jur.  419  ; 

234 ;  1  Mar.  Law  Cas.  O.  S.  390), 
he  jurisdiction  over  foreign  ships 
'ict.  c.  65.  s.  6  to  British  ships. 
in  pari  viaterid,  and  the  juns- 
it  must  be  presumed  to  be  that 
courts.  The  3  &  4  Vict.  c.  65, 
aritime  lien  in  foreign  ships, 
•le  to  suppose  that  a  statute  in 
ised  a  few  years  after,  gave  the 
inst  all  other  ships  in  the  same 
jn  ships.     [Mellish,    L.J. — ^Mv 

1  how  tne  statute  gives  a  lien.  It 
i  it  merely  relates  to  procedure, 
I  lien  withoai  express  enactment. 
18  ihiB  ooold  not  give  a  lien  by 


conferring  jurisdiction  on  the  common  law  courts.] 
The  statute  necessarily  empowers  the  Admiralty 
Court  to  exercise  its  jurisdiction  according  to  its  own 
laws  and  traditions.  Anything  that  tends  to  preserve 
the  res  ought  to  have  priority.  In  the  absence  of 
strong  reasons  to  the  contrary,  where  a  proceeding 
hi  rem  is  given  in  the  Admiralty  Court,  a  maritime 
lien  is  created,  and  this  is  not  affected  by  mortga- 
gees not  having  a  lien  on  the  face  of  the  statutes. 
The  3  &  4  Vict.  c.  65,  s.  3,  only  gave  jurisdiction 
over  the  clauses  of  mortgagees  wnen  the  ship  was 
under  arrest,  or  the  proceeds  in  court,  and  the  24 
Vict.  c.  10.  8.  11,  in  extending  the  iurisdiction, 
says  nothing  which  could  create  a  lien.  There 
was  no  jurisdiction  over  mortgage  clauses  before 
these  statutes.  In  the  case  of  necessaries  the 
first  statute  does  create  a  maritime  lien  for  neces- 
saries in  case  of  a  foreign  ship,  and  the  second 
extends  this  lien  to  British  ships.  Tlw  Ella  A, 
Clark  {siqi.)  was  against  a  purchaser  after  the 
necessaries  were  supplied.  Here  the  mortgagee 
buys  the  ship,  and  takes  the  benefit  of  the 
repairs : 

WiUiamt  v.  Alsup,  30  L.  J.,  N.  S.,  353,  C.  P. ;  4  L.  T. 

Bep.  N.  S.  550. 
Bristowe  v.  Whitmore,  31  L.  J.  467,  Ch. ;  4  L.  T.  Bep. 

N.  S.  622. 

He  must  take  subject  to  the  maritime  lien  to 
which  I  contend  a  material  man  is  entitled.  Dr. 
Lushington  in  Th^  Pacific  (sup.)  held  the  contrary 
only  because  of  the  limitations  in  sect.  5. 

Butt,  Q.C.  for  the  respondents. — There  are  two 

Questions;  first,  is  there  a  maritime  lien  given  by  the 
th  or  5th  sections  of  the  Admiralty  Court  Act  1861 P 
secondly,  does  not  the  11th  section  give  a  mort- 
gagee an  equal  right  to  a  mortgagee  P  If  this  were 
a  case  of  building  or  repairing  under  the  4th  section 
there  could  be  no  seizure  of  the  ship,  as  the  court 
has  no  jurisdiction  unless  some  other  person  than 
the  builder  has  instituted  proceedings,  and  the 
proceeds  of  a  ship  are  in  court.  If  no  one  takes 
-  proceedings  the  claim  may  never  become  enforce- 
able a^inst  the  ship,  and  there  is  therefore  no 
lien.  This  applies  equally  to  proceedings  under 
the  5th  section,  as  the  material  man  may  never  be 
able  to  proceed  if  the  owner  is  domiciled  in  this 
country.  The  definition  of  maritime  liens  in  The 
Bold  Buccleiigh  (sup.)  must  be  taken  to  have  had 
referenee  to  cases  where  such  liens  existed  inde- 
pendently of  statute  law.  It  is  admitted  that  in 
some  cases  the  right  to  proceed  m  rem  exists  where 
there  is  no  maritime  lien,  and  this  admission 
shows  that  The  Bold  Bn^cleiifjh  (sup.)  is  not  to  be 
applied  to  all  such  cases.  The  mortgagee  is  at 
least  in  as  good  a  position  as  the  material  man. 
It  may  be  contended  that  the  mortgagee,  under 
sect.  11,  has  a  maritime  lien  whilst  a  material  man 
has  none;  because  the  jurisdiction  of  the  court 
does  not  depend  upon  extraneous  circumstances, 
as  in  the  case  of  necessaries  supplied  to  a  British 
ship,  but  the  moment  the  mortgage  is  registered 
the  court  has  jurisdiction,  and  the  lien  might 
attach,  whereas  the  claim  of  a  material  man  does 
not  attach,  if  the  owner  be  domiciled  in  this 
country.  It  cannot  be  said  that  the  3  <k  4  Vict, 
c.  65,  and  the  Admiralty  Court  Act  1861  are  in 
pari  materid,  because  the  former  statute  relates 
to  matters  in  which  maritime  liens  existed,  except 
in  the  case  of  necessaries  supplied  to  a  foreign 
ship,  apart  from  the  statute;  whereas  the  latter 
statute  deals  only  with  such  claimB  as  are  not 
enforceable  vn  rem  except  by  that  staArait^    VTv^-* 
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Pjuv.  Co.] 


This  Two  Elleits. 


[Put 


out  express  words,  the  statute  cannot  create  n 
maritime  lien. 

Chirkfton  follows  on  the  same  side. — Before  the 
24  Vict.  c.  10,  a  mortgagee  ha<l  priority  over  all 
other  crt»ditors :  {hlrkensmi  v.  Kitchen,  8  El.  &  Bl. 
78l>).  There  is  nothing  in  this  statute  which  puts 
the  mortgagee  in  a  worse  position  or  alters  the  rela- 
tive positions  of  material  men  and  mortgagees.  If 
the  statute  gives  a  maritime  lien  to  material  men, 
then  a  shipbuilder  having  built  and  sold  a  ship  to  a 
man  who  resells  to  several  as  co-owners,  and 
iK^comcrf  insolvent  before  jmyment,  would  l>e 
entitled,  under  sect.  4,  on  a  suit  being  instituted  be- 
tween the  co-owners,  to  come  to  the  court  and  claim 
preccflence  over  the  co-owners,  although  a  builder 
cannot  proceed  in  the  first  instance.  The  fair 
construction  is,  that  where  there  is  a  mortgjagee 
the  claim  of  the  material  man  is  against  the  equity 
of  redemption  only. 

The  Admiralty  Advocate  in  reply. — It  must  l)e 
admitted  that  24  Vict.  c.  10,  s.  4,  gives  no  lien. 
The  24  Vict.  c.  10  was  passed  after  the  decision  of 
the  Court  of  Admiralty  in  The  West  Friasland  (Swab. 
4.>lr),  decided  in  1851^  and  the  Legishiture  used  the 
same  words  in  this  statute  as  in  the  3  &  4  Vict.  c.  ()5, 
and  must  be  taken  to  have  given  the  same  lien  in 
Bntish  ships.  They  have  revived  an  old  juris- 
diction and  must  be  taken  to  have  provided  that  it 
should  be  exercised  by  the  laws  and  the  procedure 
j)eculiar  to  the  Admiralty  Court.  In  the  case  of 
mortgagees  the  jurisdiction  conferred  was  entirely 
new  and  had  never  been  exercised  before  by  the 
Admiralty  Court. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Justice  MEfiUsn.  —  This  is  a  suit  by  a 
plaintiff,  who  performed  necossary  repairs  to  a 
ship,  to  obtain  pavment  by  the  sale  or  the  ship, 
under  the  Hth  sec-tion  of  the  Adminilty  Court  Act 
18*)1.  The  (piestion  to  be  determined  is,  whether 
his  right  to  \)o  paid  out  of  the  proceeds  of  the  ship 
takes  preccnlence  of  a  previous  mortgage.  The 
mortgage  had  been  assigned  to  the  defendant  in 
the  suit,  but  it  is  admitted  that  that  makes  no  dif- 
ference in  the  rights  of  the  parties.  There  have 
been  several  cases  in  the  Court  of  Admiralty  on 
this  ^)oint,  and  the  decisions  are  to  a  certain  extent 
conflicting.  Dr.  Lushington  appears  in  the  first 
instance  to  have  determined  the  question  in 
accordance  with  the  decisions  which  had  been 
come  to  under  the  previous  Act  respecting  neces- 
saries supplied  to  foreign  ships,  viz.,  that  a  mari- 
time lien  was  created  from  the  time  that  the  sup- 
pb'es  were  furnished,  and  that  therefore,  having 
such  maritime  lien,  the  man  who  supplied  the 
necessaries  took  precedence  of  the  mortgage. 
But  in  the  case  of  the  Pacific  (sup.),  after  giving 
full  attention  to  the  case,  and  reconsidering  his 
former  decision.  Dr.  Lushington  came  to  a  con- 
trary opinion,  and  determined  that  no  lien  was 
created  until  the  suit  was  commenced,  and  that 
acxx>rdingly  the  mortgage  took  precedence.  Dr. 
Lushington  again  affirmed,  in  the  case  of  the 
Troubiidaur  (L.  Rep.,  1  Adm.  306 ;  16  L.  T.  Rep. 
N.  S.  156 ;  2  Mar.  Law  Cas.  0.  S.  475),  the  deci- 
sion he  had  arrived  at  in  the  Pacifi/i  (snp.).  In 
the  present  case  the  learned  judge  of  the  Court 
of  Admiralty  thought  he  was  bound  by  the 
previous  decisions  of  Dr-  Lushington ;  but  in  his 
judgment  he  acknowledged  that  if  the  matter 
had  been  res  nova,  and  ne  had  not  been  bound 
by  the  previous  decisions,  he  should  himself 
]3»ye  come  to  a  contrary  conclusion.  Therefore  the 


question  has  to  be  determined  by  their  Lor 

and  it  may  be  said,  perhaps,  that  as  &r  as 

ritv  is  concerned  the  authorities  are  very  < 

l)alanced.     It  is  clear  that  previous  to  the  ] 

of  the  3  &  4  AdVict.  the  Court  of  miralty 

jurisdiction   in  the   case   of    necessariei*  s 

to  a  ship,  and  that  the  supply  of  such  ncit 

did  not  give  any  maritime  ben   upon  a  si 

is   perfectly  true    that   for    manj  yew^  d 

time    of    (.'harles    II.    the    Court   of   Aa 

had  claimed,  and  to  a  considerable  exten 

cised  such  a  jurisdiction  ;  but  the  courts  ( 

mon    law  in    the  time  of    Charles  II.  a 

sequently  had    prohibited  them   from   en 

that  jurisdiction  on  the  ground  that   the] 

possessed  it.     Subsequently,   in   the  case 

N'^ptntu',  it  was  decided  by  the  Privy  Coan< 

there  was  no  such  jurisdiction.      Therefor 

withstanding    this    jurisdiction    was    pm 

exercise<l  for  years,  it  must  be  taken  no» 

conclusively  the  law  that  the  Court  of  Adn 

by  the  law  of  England,  never  had  jurisdictio 

necessaries  supplied  to  a  ship,   and   that 

saries  supplied  to  a  ship  do  not  eive  any  mi 

lien  upon  a  ship.     The  first  Act  which  i 

this  state  of  the  law  was  the  3  &  4  Vict. 

The  6th  section  of  that  Act  is   in  these  t 

"  Be  it  enacted,  that  the  High  Court  of  1 

ralty  shall  have  jurisdiction  to  decide  all  c 

and  demands  whatsoever  in  the  nature  of  »! 

for  services  rendered  to  or  damage  received  h) 

ship  or  sea-going  vessel,  or  in  the  nature  of  tov 

or  for  necessaries  supplied  to  any  foreign  shi] 

sea-going  vessel,  ana  to  enforce  payment  tha 

whether  such  ship  or  vessel  may  nave  beenir 

the  body  of  a  county  or  upon  the  high  8ea&  i 

time  when  the  services  were  rcnderra  or    ^ 

received  or  necessaries   furnished  in 

which  such  claim  is  made.*'     Li  the  con 

of  this  section  it  has  lyeen  held  in  seve 

the  Court  of  Admiralty  that  there  is  a 

li(^n  in  the  case  of  supplies  and 

nislied  to  a  foreign  ship ;    and  their  Lorc:^- 

not  mean  to  intimate  any  doubts  as  to  th^  j 

of  those  decisions.     But  they  are  ol  opin  ' 

those  decisions  may  be  supported  upon  tti 

that,  though  it  Is  perfectly  true  that 

words  used  in  the  section  are   "that  t* 

Court  of   Admiralty    shall  have  junsd' 

which  words  seem  liardly  sufficient  in  tbT-.^ 

to  create  a  maritime  hen— yet,  lookinxz. 

subject  matter  to  which  that  section  : 

appears  designed  to  enlarge  the  juri8dict^5: 

tne  Court  of  Admiralty  already  had  ''' 

forming  the  subject  of  a  maritime  lien. 

strong  grounds  for  holding  that  as 

and  as  respects  collision,  which 

maritime  lien  when  they  occurred  on 

seas,  it  was  intended  that  they  should 

they  occurred  in  the  body  of  a  county  ec: 

a  maritime  lien,  and  that  being  so  as  * 

and  as  to   collision,  it  might  be  well 

necesssu*ies    immediately    following,   it^ 

tended  that  the  same   rule  should  ^_ 

case  of  necessaries.    That  being  so,  th^*^- 

comes  to  the  decision  of  the 

tion ;  and  it  may  be  observed  that  thi 

of  ships  is  a  security  which  is  well 

which  has  existed  in  this  ooontiy  for 

It  is  quite  clear  that,  according  to  the 

the  courts  of  common  law  and  aooordBayjji 

express  provisions  of  the  H«rahaDt  ShifVI^^ 
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Paiv.  Co.] 


TiiK  Gauntlet. 


[ 


Tlie  detaching  a  prize  creiv  after  capture  to  take 
charf/e  of  and  to  hrhig  a  prize  ami  Its  mitivf  crfm 
as  prisoners  of  war  safely  to  a.  port  of  tlw  captors, 
is  essentially  a  warlike  naval  operation. 
A  mercliantnianjOnlawful  capture hyahelliyeront  ves- 
sel, and  whilst  held  hy  a  naval  prize  creiv  detached 
from  that  vessel,  is  in  the  actual  possession  of  the 
Gover^im^ynt  of  her  captors.     Her  prize  crtMO  are 
till  part  of   the   crew  of  the  heltiyerent   vessel, 
shnre  in  c-aptures  made  hy  that  twssel,  and  may 
make  lawful  captures  whilst  on  hoard  the  prize. 
The  mnze,  therefore,  ceases  to  he  a  merchantman, 
and  becomes  a  vessel  engaxfed  in  the  naval  opera- 
tions  of  her  captors. 
A  British  steamtug  was  sent    hy  her  owners.  Her 
Majesty  heing  neutral,  to  tow  such  a  vessel  from 
British  waters  to  the  waters  of  her  captors,  the 
tug  owners  knoxoing  that  slie  was  a  prize ;  th^  tug 
verformed  tJie  towage  service : 
Held   (reversing   the   jitdgnient  of   the    Admiralty 
Court),  thai  the  towing  was  assisting  in  a  war- 
like  naval  operation,  ayid  tluit  tlie  standing  tlie  tug 
for  that  purpose  was  a  despatching  for  the  pnipose 
of  taking  part  in  the  naval  service  of  a  helligerent 
loithin  the   meaninq  of   the   Foreign  Enlistnumt 
Act  1870  (33  &  34  Vict.  c.  90),  s.  8,  suhsect.  4,  and 
that  the  tug  was  therefore  forfeited  to  the  Crown. 
Where  am,  ojjence  is  hrought  within  the  words  and 
within  tlie  spirit  of  a  penal  statute,  that  statute 
must  be  construed  like  any  other  i7istru7ne7it,  ac- 
cording  to  the  fair  C4^m/mon  sense  meaning  of  the 
language  \ised ;  and  a  court  is  7iot  to  find  any 
douht  crt  amhigui^y  in  tlie  language  of  a  penal 
statute,  wliere   such   douht   or  amhiguity   would 
clearly  not  he  found  in  tlie  same  language  in  any 
other  instrunipnt. 
Quaere,  can  tlie  Crown  he  condemned  in  or  receive 

costs  in  such  a  suit  ? 
Tnis  was  an  a[)f)ea]  by  the  Queen's  Proctor  in  a 
Buit  instituted  on  behalf  of  the  Crown,  against  the 
steamtug  Gauntlet,  in  the  High  Court  of  Admiralty, 
for  an  offence  against  the  provisions  of  the  Foreign 
Enlistment  Act  1870  (33  &  34  Vict.  c.  90).  The 
owners  of  the  Gauntlet  were  charged  with  having, 
on  the  27th  Nov.  1870,  despatched  that  vessel 
with  intent  and  knowledge,  and  ha^ng  reasonable 
cause  to  believe  that  she  would  be  emfHoyed  in  the 
naval  service  of  France,  then  at  war  with  Germany, 
both  nations  being  at  peac^  with  Her  Majesty. 
La  Provence,  a  French  man-of-war,  brought,  on 
Nov.  24th,  a  German  merchantman,  called  the 
Lord  Broughatn,  into  the  Downs,  as  a  prize  of  war. 
The  Lord  Brougham,  had  on  board  a  prize  crew  and 
some  of  the  German  sailors,  as  prisoners  of  war. 
La  Provence  left  the  Downs,  and  the  Gauntlet  was 
engaged  by  the  French  consul,  at  Dover,  to  tow 
the  Lord  Broiwham  to  Dunkirk,  and  on  Nov.  27th 
she  did  so  tow  her  to  Dunkirk.  The  Gau7itlet  was 
arrested  by  the  order  of  the  Government  and  the 
suit  instituted  for  her  condemnation.  The  learned 
judge  in  the  court  below  held  that  there  was  no 
naval  service,  and  dismissed  the  suit  with  costs. 
The  facts,  which  were  chiefly  admitted,  the  plead- 
ings, and  the  judgment,  will  be  found  25  L.  T.  Rep. 
N.  S.  69  ;  ante,  p.  86. 

From  this  judgment  the  Crown  appealed,  on  the 
grounds,  as  stated  in  their  case  on  appeal — First, 
because  the  towing  a  prize  of  war  was  a  naval 
service ;  secondly,  because  such  towing  was  against 
the  Foreign  EiUistment  Act  1870,  and  rendered 
the  Gatm^l^  liable  to  condemnation;  thirdly,  because 
the  Foreign  Enlistment  Act  1B70  comerrod  uo 


power  on  the  Court  of  Admiralty,  un 
cumstanoes  of  the  present  ciu^e,  to 
against  the  Crown.  The  responden 
appeal  Bubmitted  that  the  judgment  on; 
held — First,  because  the  Cfaunth-f  was  n 
in  the  naval  service  of  France,  within  t 
of  the  Foreign  Enli fitment  Act  1870 ;  s 
thirdly,becjiusethe  petitionand  facts  pr 
mitted,  showed  no  offence  against  that  A 
because  the  Crown  failed  to  prove  tl 
alleged  in  the  pel  ition ;  fifthly,  becanse 
was  only  engaged  in  the  ordinary  cc 
employment ;  sixthly,  because  the  ren 
Lord  Brougham  from  the  Downs  was 
Her  Majesty's  collector  of  customs,  an< 
possible  to  remove  her  without  the  as& 
steamtiig. 

The  Solicitor-General  (Sir  G.  Jessel, 
Que^i*s  Advocate  (Sir  Travers  Twiss, 
Archihald,  for  the  Crown  (the  appell; 
6ole  question  is  whether  this  was  a  na 
Pilotage  on  board  a  belligerent  vesse 
interpretation  clause  a  naval  service,  a: 
vice  was  in  the  nature  of  pilotage.  Tl 
tation  clause  of  the  Act  says  that  na 
shall  "  include  "  certain  things,  and  mn 
taken  to  imply  that  all  similar  acts  a 
against  the  Act.  An  interpretation  c 
not  narrow  the  meaning  of  an  Act,  h 
it  :  (Ex-  parte  Ferguson  and  Huichinso) 
6,  Q.  B.  280;  24  L.  T.  Rep.  N.  S.  96;  < 
The  word  "  include  "  gives  a  still  more 
meaning  to  the  Act  than  the  word  "  mea 
is  generally  used  in  such  clauses.  It  is 
snry  to  consider  whether  the  prize  had  pa 
the  possession  of  the  French  Govenime 
was  a  ship  of  war  to  all  purposes,  and  in  r 
service  to  her  the  tug  rendered  a  naval 
The  prize  crew  were  entitled  to  make  Ia» 
tures,  and  were  for  that  purpose  still  pai 
crew  of  the  French  man-ot-war  La  Protm 
crew  of  La  Provence  would  have  been  en 
share  in  any  captures  so  made :  (The  Fred 
Mary  A7i7ie,  6  C.  Rob.  213.)  Part  of  the  • 
crew  were  on  board  the  prize  as  prisoners 
and  the  prize  crew  were  there  to  gnard  tl 
the  prize.  No  commission  was  necessaiy  l 
her  a  ship  of  war  any  more  than  it  woo. 
been  in  a  boat  belonging  to  La  Provence  J 
ing  this  prize  the  tug  released  La  Ff^ 
the  duty  of  towing  the  prize  into  Fren<» 
and  so  put  her  in  a  position  to  comniit  oU 
ligerent  acts.  The  defendants  had  knowW 
this  was  a  French  prize  ;  and,  even  if  ^ 
acted  in  ignorance  or  forgetfulnesss  of  u 
there  was  an  actual  "  despatch"  within  tw 
ing  of  the  Act.  The  question  of  the  enfor 
of  the  penalties  is  for  the  consideration 
Crown.  The  object  of  the  Act  is  ^] 
British  territory  from  being  madeapla*^ 
operation.  The  judgment  in  the  c<*^ 
assumes  that  the  prize  was  an  ordin^'T^ 
man.  This  could  not  be  so,  ^  she  J* 
possession  of  a  prize  crew  before  ^*2 
and  oven  after  condemnation  she  w**^  JJJ 
ordinary  merchantman  until  Boldand^J*^ 
To  vest  the  property  in  the  captors  thtf*^ 
condemnation ;  and  befbre  oondemoB^ge 
perty  is  in  the  eencnral  owners :  (Gw«^' !J! 
Bur.  683.)  A  IVench  jnriae  does  boMJ 
after  condemnation :  (Pistoyer  et  ]'tf[f'% 
,  deB  Prises  Maritime,  ITS,  11%  886^  W  ' 
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iQ  French  Government,  and  was 
thoir  naval  operations.  With 
the  Crown  can  neither  recover 


not  applicable  in 


I.&  LDBb.  19; 
7  E.  1  B.  402. 

of  thie  Act  ii 


Advocale   (Dr.  Deano.  Q.C.)  and 

the  defendants  (Lbo  respondents), 
the  interpretation  clause,  "  when 
or  military-  serrico,"  imply  that 
r  some  circumstonoea,  bo  lawfully 
lligereiit  vassel,  andcontiequentl; 
fully  employed  also.  The  meau- 
rice  ■■  is  shown  by  59  Geo.  3,  c.  69, 

be  employment  in  a  warlike 
ployment  coincident  with   war- 

Reg.  V.  Carliii,  The  Salvador, 
2;51  i  23  L.  T.  Hep.  N.  8.  203 ; 
O.  S.  479)  shows  there  mnst  bo 
nst  any  prince."    [Mbllish,  L.J. 

are  omitted  in  the  present 
■6  must  be  undoubtedly  for  some 
itiid  not  such  service  as  may  be 
%B  peaceful  or  warlike  ; 
>uit.  h.  Bep.  3  Ad.  &  Eoo.  321  ;  23 
S.  787  ;  3  Milt.  Law  Cu,  O.  S.  523  ; 
eruation*!  law,  by  Dana,  8th  edit., 

lot  a  ship  of  war.  She  was  not 
otcetion  of  the  Freqch  naval  flaK, 
protection  accorded  to  a  French 

[James,  L.J.~If  there  had 
*,  by  the  German  crew  to  re- 
I  the  prize  crew  had  killed  a 
<h  waters,  would  they  have  been 
r  in  this  country  P]  Their  being 
ordi'rs,  und  they  would  have  been 
ly  iict.s  done  here.  To  have  towed 
liritish  waters  would  have  been  no 
^ontinuint;  the  tow^e  to  Dunkirk 
be  any  more  a  nav^  service.  The 
cd  at  the  order  of  the  collector  of 
lid  not  have  been  removed  wiih- 

The  Crown  have  not  shown 
,  nor  on  the  facta,  proved  any 
leAct.  The  interpretation  clause 
ces  arc  iiioluiled  in  tbe  meai 
)  service,"  and  what  ships 
n  tug  is  not  included. 
rmeral  in  reply. 


ingof 


Car.  adv.  vult. 
judgment  of  the  court  was  de- 

'ambs. — In  this  case  the  Crown 
dem nation  of  the  respondents' 
;(,  for  a  violation  of  the  Foreign 

The  learned  judge  of  the  Court 
ind  tliat  there  was  no  such  vio- 
issed  the  petition  of  the  Queen's 
ts.  The  Crown,  by  the  present 
s  of  the  finding  and  dismissal; 
if  the  judgment  aiid  order  in  this 
.  founded,  the  Court  of  Admiralty 
ntOBward  costs  against  the  Crown. 
ase.&re  not  in  dispute,  and  may 
trised.    The  respondent's  steam- 

t  with  the  French  consul. 


made  by  one  of  her  owners  and  the  master,  left  its 
anchorage  near  the  Rvde  Pier  to  go  to  a  vessel 
called  the  Lord  Brotigham,  lying  a  few  miles  off  in 
BritiHb  waters,  for  the  purpose  of  towing  her 
across  to  Dunkirk  Roads,  and  did  accordingly  so 
tow  her.  The  Lord  Uroiiijbavi  was,  and  was  (as 
their  Lordships  have  no  doubt)  well  known  to  all 
parties  concerned  to  be  a  German  merchaut  ship 
which  had  been  captured  by  a  French  cruiser,  and 
then  was  French  prize  of  war.  Sho  had  on  board 
a  French  officer  and  a  French  prize  crow,  with 
some  of  the  original  crew  as  prisoners.  The  Crown 
contends  that  sending  an  Enghsh  stcamtug  ex- 
pressly for  the  purpose  of  towing  a  prize  to  the 
captor's  waters  is  despatching  a  ship  from  the 
United  Kingdom  for  the  purpose  of  taking  part  in 
the  naval  service  of  the  belligerent  power,  and  is 
therefore  within  the  words  and  plain  meaning  of 
the  prohibition.  On  tbe  part  of  the  respondent  it 
is  urged  that,  at  all  events,  there  was  no  conscious 
violation  of  the  law ;  that  the  ship  engaged  in  the 
transaction  in  the  ordinary  course  of  busmees,  jost 
as  it  would  have  towed  any  other  ship  across,  and 
for  the  ordinary  remuneration  for  such  service ;  and 
that,  in  truth,  the  immediate  cause  of  the  hiring 
of  the  tug  was  the  pressure  of  an  Enghsh  authority 
who  insisted  on  the  prize  no  longer  remaining  in 
British  waters.  The  Solicitor-General,  on  b^alf 
of  the  Crown,  did  not  contest  what  may  be  called 
the  moral  innocence  of  the  respondeiits,  bat  in- 
sisted— and  in  their  Lordships'  opinion  unanswer- 
ably— that  parties  knowing  the  facts  constituting 
their  act  u  legal  offence,  cannot  be  heard  in  a  court 
of  law  to  allege  that  they  were  ignorant  of,  or  had 
forgotten,  or,  what  is  more  probable  here,  never 
thought  of  the  law.  The.He  are  matters  for  the  in- 
dulgent consideration  of  the  Crown,  hut  not  matters 
which  the  Court  of  Admiralty  or  this  board  has 
any  jurisdiction  to  deal  with.  It  was  much  pressed 
Id  the  court  halow,  and  again  before  their  lordships, 
that  the  statute  being  a  penal,  or  as  it  was  phrased, 
a  highly  penal  one,  it  was  to  be  construed  strictly. 
It  appears  to  their  Lordships  uoceasaiy  to  say  a  few 
words  as  to  this  topic,  which  is  so  often  pressed  in 
argument.  No  doubt,  all  penal  statutes  are  to  be 
construed  strictly,  that  is  to  say,  the  court  must 
see  that  the  thing  charged  as  an  offence  is  within 
the  plain  meaning  of  the  words  used,  and  must  not 
strain  the  words  on  any  notion  that  there  has  been 
a  slip,  that  there  has  been  a  catiit  omiiaua,  that  the 
thing  is  so  clearly  within  the  mischief  that  it  mast 
have  been  intended  to  be  included  and  would  have 
been  included  if  thought  of.  On  the  other  hand, 
the  person  charged  has  a  right  to  say  that  the 
thing  charged,  although  within  the  words,  is  not 
withm  the  spirit  of  the  enactment.  But  where  the 
thing  is  brought  within  the  words  and  within  the 
spirit,  there  a  penal  enactment  is  to  be  construed, 
like  any  other  instrument,  according  to  tbe  fair 
common  sense  meaning  of  the  language  used ;  and 
the  court  is  not  to  find  or  make  any  doubt  or  am- 
biguity in  the  language  of  a  penal  statute,  where 
such  doubt  or  ambiguity  would  clearly  not  he 
found  or  made  in  the  same  language  in  any  other 
instrument.  It  was  contended  in  the  court  below, 
bat  withont  success,  that  the  words  in  tbe  pro- 
hibitory clause  were  to  be  restricted  by  the  wordb 
the  definition  clauses,  and  tha'    -  -    -      ■ '       '  -  - 


been  repeated  here.     In  the  court  below  that  argu- 
ment was  used  in  support  of  a  contention  tbat^tf 
"  Bteamtog  "  was  not  within  the  definition.     Hei«i^^l 
in  support  oE  bh«  DoutenUoDi  \ibab  t'tA  ^krk 
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limited  to  the  uses  specifically  mentioned  in  the 
definition.  The  words,  however  (as  was  pointed 
out  by  the  learned  judge),  are  not  "  shall  mean," 
but  '*  shall  include.  In  some  of  the  same  clauses 
in  the  same  Act  the  other  words  "  shall  mean  "  are 
used,  and  in  the  other  clauses  in  which  the  words 
"  shall  include  "  are  used,  the  most  absurd  con- 
sequences would  follow  if  the  words  "  shall  include  '* 
were  construed  as  equivalent  to  "  shall  mean,"  e.a., 
the  clause  as  to  what  shall  be  included  under  the 
words  "United  Kingdom."  Indeed,  as  to  this 
particular  clause  itself,  consequences  no  less  absurd 
would  follow  if  the  things  included  were  to  be  con- 
sidered as  an  exhaustive  enumeration,  and  so  as  to 
bo  the  only  things  comprised.  Their  Lordships 
have  therefore  no  hesitation  in  concurring  with  the 
learned  judge  that  the  words  in  the  definition  can 
have  no  effect  in  restricting  the  meaning  to  be  put 
on  the  words  of  the  prohibitory  section.  And  the 
whole  question  is  really  what  is  the  meaning  of  the 
words  in  that  section  "  naval  service."  In  the 
court  below  a  good  deal  of  the  argument  appears 
to  have  turned  on,  and  a  good  deal  of  the  judgment 
deals  with  the  question  as  to  how  far  it  is  essential 
to  the  legal  completion  of  a  captor's  title  by  formal 
judicial  condemnation,  that  the  prize  should  be 
Drought  hifra  in'oofidiato  give  the  prize  court  juris- 
diction to  pronounce  such  condemnation.  It  does 
not  appear  material  to  their  Loi*dships  to  consider 
that  question.  It  appears  to  have  been  considered 
that  if  it  had  been  made  out  that  it  was  essential, 
then  the  act  of  the  steamtug  in  going  to  tow  the 
prize  into  French  waters,  and  so  infra  prcesidia, 
would  be  an  act  done  in  the  naval  service  of  the 
captor  power.  But  it  appears  to  have  been  over- 
looked that  that  is  not  tUe  only  way  in  which,  nor 
the  only  object  for  which,  service  can  be  rendered 
to  a  belligerent  in  connection  with  a  prize.  It 
would  seem  to  be  quite  as  important,  to  say  the 
least,  to  complete  a  ca])ture  do  fact/)  by  lodging  it 
in  a  place  of  safety,  as  to  complete  it  de  jure,  by 
bringing  it  within  the  jurisdiction  of  the  captor*s 
prize  court.  What  was  the  position  of  the  Lord 
Browjham  when  the  defendant's  vessel  undertook 
the  towing  of  her  to  French  waters  P  She  had 
(subject  to  the  possibility  of  escape  or  recapture) 
ceased  to .  be  a  German  merchantman.  She  cer- 
tainly had  not  become  a  French  merchantman.  She 
was  m  the  actual  possession  of  the  French  Govern- 
ment. She  was  under  the  command  of  a  French 
naval  officer,  with  a  crew  of  sailors  of  the  French 
navy,  temporarily  detached  from  the  French  ship 
of  war  for  that  purpose.  The  officer  and  crew  were 
still  part  of  the  ship's  crew — entitled  to  share  in 
any  fresh  prize  made  by  the  latter — ^bound  to  share 
any  prizes  which  they  themselves  might  have 
made,  as  they  lawfully  might,  of  any  German  ship 
coming  in  their  way.  They  had  in  our  waters  the 
right  of  a  French  man-of-war,  as  against  any  action 
of  our  municipal  law,  in  respect  either  of  their 
prisoners  or  their  booty.  Their  Lordships  agree, 
therofore,  with  the  contention  on  the  part  of  the 
Crown  that  it  is  impossible  to  distinguish  such  a 
ship,  because  it  had  been  a  prize,  from  the  case  of 
a  tender  or  a  pinnace  detached  for  any  purpose 
from  a  ship  of  war,  or  any  other  vessel  taken  up  by 
or  for  the  belligerent  power  in  the  course  oi  its 
naval  operations.  The  counsel  for  the  respon- 
dents contended  that  naval  service  must  mean 
service  in  or  dii*ectly  connected  with  some 
warlike  naval  operation.  In  their  Lordships' 
opinion     tho     detaching     a    priso    crei?     «S^t 


capture  to  take  charge  of  the  prise,  i 
bring  it  and  the  prisoners  safely  home  \& 
tially  a  warlike  operation — as  much  and  as 
tant  a  warlike  operation  as  the  chase  bef< 
capture.  Their  Lordships,  therefore  have  n* 
that  sending  an  English  steamtue  for  the 
purpose  of  taking  the  detached  prize  ci 
prisoners  and  booty,  speedily  and  safely  to 
waters,  where  the  prisoners^rise,  and  boot 
be  taken  charge  ot  by  the  fronch  authorit 
the  prize  crew  set  free  to  rejoin  and  stn 
their  own  ship,  was  despatching  a  ship  fur  \ 
pose  of  taking  part  in  the  naval  service 
DcUigerent,  withm  the  plain  meaning,  the 
and  the  spirit  of  the  Act  of  Parliament. 
Lordships  will,  therefore,  humbly  recommc 
the  decision  of  the  Court  of  Admiralty  be  n 
and  that,  in  Ueu  thereof,  an  order  of  condei 
be  made  as  prayed  by  the  Queen's  Proct< 
the  subject  of  costs  it  is  no  longer  the  mU 
the  respondent  to  contest  the  proposition 
Solicitor-General,  who  admits  that  his  pi 
is  to  apply  as  well  against  as  in  favour 
Crown,  and  their  Lordships  have  therefore  i 
the  assistance  of  the  arguments  on  the  oth 
which  they  would  have  desired  to  hear  if 
been  necessary  to  pronounce  any  decision 
point.  Ajmeal  alio 

Proctor  for  the  Crown,  Tite  Queen  s  Pn^cto 
Solicitors  for  the  respondents,  Lawless,  1 
and  Jones, 


FeK  2,  3,  6,  7,  8,  and  21, 1872. 

(Present :  The  Right  Hons.  Sir  James  W.  Cot 
Lord  JusTicB  Mkllish  ;  Sir  Montague  Si 
and  Sir  R.  P.  Collier.) 


The  Teutonia;    Duncan   and    othebs 

Koster  (reap.) 

Non-deliv&ry  of  cargo— Deviation — BeatOfMi 
— Outbreak  of  war — Port  named  i«wa/»~J 
of  consignees  to  name  another  port — CoiMfru 
of  charter-partu — Paijment  of  freighi. 

War  may  exist  de  facto  withoui  a  dedan^ 
only  wh4ire  there  is  an  actual  cowwejicew 
ho8tiliiie». 

A  master,  on  tJie  receipt  of  credible  tn/omu^ 
his  vesnel  will  be  exposed  to  i'tnminent  pe^^ 
tinuing  his  voyage*,  is  justified  in  de^^ 
pausing  for  a  reasonable  time  to  a/ooid    ^ 
or  to  make  inquiries. 

To  justify  a  master  in  so  pausing  or  dmr 
not  necessary  tJiat  tli/C  ship  and  cargo 
common  risk  from  the  ^eril. 

Wliere  a  charter-pao'ty  stipukUes  thai  a 
be  delivered  at  ojie  of  several 
by  the  consignees,  atid  it  becomes  v 
the  outbreak  of  war,  after  an  order 
deliver  al  the  port  namedy  and  the  ma 
committing  a  orecuh  of  contrtust,  puts 
port  within  the  charier,  he  is  enii^^ 
order,  and  is  not  bound  to  deUmer 
payment  of  fidlfreighL(a) 

(a)  In  Ogden  v.  Chraham^  otted  both  in 
and  in  the  judgment,  Blaokbmn,  J.  ezpr 
that,  if  a  port  beoomes  dosed  aftor  an 
the  owners  of  the  goods  are  not  bound 
order  and  the  shipownor  most  dflHTer^ 
but  this  was  not  neoesaai^  to  the  c*^--- 
and  the  present  decisioii  is  (linuU$ 
vt»  «Q^«nI  possible  poiti  of 
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back  he  could  have  made  the  inqiiirieB  on  Julj 
17th,  and  would  thon  have  foond  that  no  war 
existed,  and  could  have  proceeded  to  Dunkirk  on 
Julj  18th.  The  evidence  used  by  the  Judge  in 
the  court  below,  as  to  the  eiiiitence  of  war  on  July 
16th,  ought  not  to  have  been  used  at  all.  Docu- 
meata  laid  before  Farliament  are  no  evidence  of  the 
eiiatence  of  war.  Moreover,  those  documents  do 
not  show  that  war  did  eiiBt  on  that  date.  The 
information  received  by  the  maBt«r  firom  the 
French  pilot  was  not  accurate.  To  entitle  the 
master  to  put  back  there  ought  to  have  been  some 

eremptory  caase,  or  an  actual  change  of  relations 
twecn  France  and  Germany ;  (Atkhtsnn  v.  RitckU 
10  East,  530.)  [Meu-ish,  L.J.—Was  he  not 
entitled  to  put  back  to  get  information  to  show 
what  ho  had  heard  to  bo  true  or  falsa  ?]  It  is  not 
enough  to  show  that  they  heard  of  wivr  eiisting ; 
they  must  show  that  something  did  actually  exist, 
and  that  the  information  received  justified  nis  act. 
The  cases,  cited  in  the  judgment  for  the  proposition 
that  war  may  exist  ik  faclo  before  a  declaration, 
show  open  acts  oE  hostility ; 

The  Jfnyade,  4  C.  Rob.  251 ; 

Tbt  Eitat  Anne,  1  Doda.  241. 
On  11th  July,  oven  it  there  wan  no  breach  before, 
the  outbreak  of  war  ab.iolutcly  dissolved  and  put 
an  end  to  tho  contract,  aud  annulled  all  obligations. 

Abbott  on  Shipiiint;,  1 1th  edit.  p.  153 1 

I  PaFBono  on  Shipping,  3211 ; 

Etpowilo  v.  Bouiden,  7  E  A  B.  763  ;  37  L.  J.  17,  Q.  B. 
The  plaintifis  were,  therefore,  at  onco  entitled  to 
their  goods.  The  ca^cs  citud  in  the  Judgment  as 
to  the  disHoIution  of  tho  contract  are  no  authority 
against  the  appellants.  Vole  v.  Culcooich  {'i  L.  T. 
Hep,  N.  S.  438 ;  9  0.  B.,  N.  S.,  4;t0 ;  30  L.  J.  102, 
0.  P.)  only  decides  that  under  the  circumstances 
there  shown  the  master  was  entitled  to  wait  for 
further  orders,  and  moreover  in  that  case  both  the 
ahipownera  and  charterers  ran  a  common  risk, 
whilst  hero  there  was  risk  only  to  the  shipowner. 
Unless  a  shipowner  carries  the  goods  to  their 
destination,  or  so  deals  with  them  as  to  satisfy  the 
consignees,  ho  can  have  no  claim  for  freight. 
Where  the  original  contnict  is  ended,  the  acta  of 
the  parties  must  raise  an  implied  contract  before 
freight  cnn  l)ecomo  due.  Umjood  v.  Groning  (2 
Camp.  4m ;  Abbott  on  Shipping,  11th  edit.,  pp.  401, 
402),  cited  in  the  judgment  beiow,  shows  an 
implied  contract,  lor  the  Lord  Chancellor  ordered 
the  consignee  to  accept  the  goods  in  London  if  a 
jury  should  tiud  that  it  was  not  reasonable  that 
the  master  should  ])roceed  to  Rotterdam.  The 
Soblomxl, M{L. Bop.  I  Adm.  2!I3;  15L.T.Ecp.N-a. 
3H3;  2  Mar.  Law  Cos.  O.  S.  436)  also  proceeded 
on  the  ground  of  an  implied  contract,  by  ac- 
ceptance of  the  goods  at  a  port  short  of  their 
■  destination.  Wilson  v.  Bi'niiet  (15  Fac.  Coll.  251) 
also  shows  an  implied  contract  by  abandonment  by 
the  owner  to  the  underwriters.  The  Friends  (Kd- 
wards'  Adrn.  Bep.  246),  was  a  case  in  the  prize 
court,  and  if  Lord  Stowell  exercised  equitable 
jurisdiction  there,  and  gave-  pro  raid  freight,  that 
18  no  authority  for  saying  that  the  Instance  Court 
of  Admiralty  has  an  eiiuitablo  jurisdiction,  par- 
fcicularly  under  the  Admiralty  Court  Act  1801, 
B.  6,  which  rather  gives  that  of  the  common  law 
courts.  Lord  Tenterden  (Abbott  on  Shipping, 
11th  edit.  p.  402),  does  not  seem  to  have  noticed 
this  distinction.  Afiici/dH  v.  Iiiaiirunce  Covipany  of 
North  A-nerica  (4  Dallas  Rep.  4.21],  shows  that  the 
cargo  WBM  placed  in  such  a  poaiiitm  thttb  it  nu 


considered  to  have  been  delivered  to  the  CO 
Common  law  could  give  no  right  to  ] 
freight.  The  power  of  equity  to  give  it 
upon  Osgood  v.  Oroning  (*up.)  and  the  Ai 
Court  does  not  exercise  an  equitable  ior 
under  sect.  6.  of  the  Admiralty  Jurisdid 
1861: 


Feb.  6. — Clarkton  follows  on  the  same 
The  terms  of  the  charter-party  show  th 
kirk,  once  named  by  the  oonsigneea,  musi 
sidered  as  if  it  were  the  only  port  ment 
the  charter-party.  Can  the  maator  be 
have  acted  reasonably  in  the  interest*  of  t 
and  cargo  P  {PoU  v.  Oetcovieh,  2  F.  A 
If  there  Has  a  breach  of  contract  in  i 
ceeding  to  Dunkirk,  the  appellants  are 
to  theu'  goods  without  paying  freight,  ani 
there  was  no  breach,  Miey  are  entitled  to 
sion :  {TimlaU  9.  Taylo,;  4  E.  A  B.  2lt>.) 
was  no  consent  to  accept  the  goods  short  i 
nation,  ther^ore  no  freight  due  : 

Liddard  V.  LopiM,  10  Eaat,  525  ; 

aunln-T.  rHn«y,  ^.  »78. 
The  fact  of  this  suit  being  brought  in  tb( 
of  Admiralty  cunuot  aSect  the  (jueanar 
court  admiiiist^irs  common  law  only,  whei 
cisiiig  juriiidietiuu  by  statute  aimilar  to 
the  common  law  courts.  In  The  Voia  Fn 
(Lush.  468;  5  L.  T.  Rep.  N.  S.  460;  1  Usr 
Caa.  O.  B.  1610.  Dr.  L  shingtan  held  thU 
this  section  he  was  bound  to  proceed  on  pno 
of  law,  and  that  the  power  of  the  Adminutf 
to  administer  equity  was  limited.  The  6tii  t 
was  passed  to  remedy  evils  arising  from 
delivery  and  damage  to  cargo  by  forcigi 
which,  by  leaving  this  country,  took  iwi 
the  owners  of  cargo  their  remedy.  The  <: 
no  power  to  deal  with  freight  under  th^» 
itelbro  freight  is  due  there  mnst  he  a^ 
anco:  {The  Nawjiort.  Swabey.  335.)  Tt— 
(«ujj.)  is  dlBtinguishable;  Lord  Stowell  ^B 
that  the  court  docs  not  inako  contracts 
than  the  courts  of  common  law ;  the 
the  decision  waa  that  the  loss  was  c^- 
both  parties,  both  were  affected  by  the  « 
hero  only  ono  party  is  affected.  Where  - 
are  not  carried  to  their  destination,  oii^^ 
incajiacity  of  the  ship,  no  freight  is  ^ 
Fiyriuna,  Edwards'  Adm.  Rep.  56.)  T":Z 
case  in  the  prize  court,  but  this  cauL  .  _' 
stronger,  as  it  is  a  mere  qaestion  of  con  — t 

Mibeard,  Q.  C.  for  the  respondents 
owners).— 1  contend  that  the  docum^^i 
the  learned  judge,  and  eited  in  the  J: 
were  sufficient  proof  of  the  existence  t»^  i 
war  on  16th  July.  Even  if  war  did  not  tie, 
the  master,  upon  the  information  he  n, 
from  the  pilot,  was  justified  in  patting  badt 
Downs  for  information.  Apprehension  afdv 
if  founded  upon  reasonable  evidence,  j'sstifei 
viation  or  delay ;  no  doubt  the  danger  luM 
obvious,  and  it  was  so  here. 

SPBrBODsou  Harit.  law.S^.SOO. 

1  PhillipB  on  Inaoranee,  No.  1023  ; 

1  Amoiild  an  Marine  Inaonnoa,  470,  4tt«tt, 

Driicol  t.  PoMtmon  1  B.  *  P.  900 ; 

Driicol  V.  BoviU,  lb.  813 ; 

Poll  T.  PfuBnu  Inntronei  OoHHMay,  U  Mm 
(N.  Y,  Saiffeme  Conrt)  Bapa-Te; 
A  reasonable  delay  ia  jnstifiaUa,  tad  tkM 
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quostion  in  such  cases  really  is,  was  tbo  deviation 
for  the  benefit  of  both  ship  and  undei'writers. 

O'Reilly  v.  Royal  Exchange  Aasurancc^  4  Camp.  246 ; 

O'Reilly  v.  Gonnc,  4  Camp.  241). 
The  same  principle  applies  in  this  case.  The  con- 
tract was  dissolved  as  the  coiiBignees,  having  given 
a  definite  order  to  go  to  Dunkirk,  could  only 
change  that  order  by  consent,  which  would  have 
raised  a  new  contract ;  no  new  order  was  given. 
The  order  was  good  as  the  port  was  safe  at  the 
time  it  was  given,  and  the  fact  that  it  became 
afterwards  unsafe  does  not  make  it  an  improper 
order.  [Per  Blackburn,  J.  in  Ogden  v.  Graham 
{suv.)'\  There  has  been  no  acceptance  of  the  goods, 
ana,  therefore,  no  implied  contract.  "V\c  are 
entitled  to  substantial  damages  as  we  are  liable 
for  breach  of  contract  in  not  delivering  at  Dunkirk. 

Cur.  adv.  vuU. 

Feb.  21. — The  Judgment  of  the  court  was 
delivered  by  Lord  Justice  ^iKLLisir. — This  is  an 
appeal  in  a  cause  instituted  under  the  ()th  section 
of  the  Admiralty  Court  Act  1861,  on  behalf  of 
Messrs.  Duncan,  Fox,  and  Co.,  the  consignees  of  a 
bill  of  lading  of  the  cargo  laden  on  board  the  ship 
TeiUojiiat  against  that  ship  and  her  freight,  and 
against  the  owner  of  the  vessel.  The  Tr,nto7iia 
was  a  Prussian  brig,  subject  to  the  laws  of  Prussia, 
and  her  master  and  crew  were  subjects  of  the  King 
of  Prussia.  The  bill  of  lading,  dated  the  5th  April 
1870,  was  as  follows  :  "  Shipped  in  good  order  and 
well -conditioned  by  Sawers,  Duncan,  and  Co.,  of 
Valparaiso,  u]>on  the  ship  Tcnitnnn,  whereof 
Xoster  is  master  for  this  present  voyage,  and  now 
lying  in  the  port  of  Pisagua,  and  bound  for  Cork, 
Uowes,  or  Falmouth  for  orders,  274*2  bags,  l>eing 
nitrate  of  soda,  to  be  delivered  in  the  like  good 
order  and  well  conditioned  at  the  port  of  discharge, 
the  act  of  God,  the  Queen's  enomios,  fire,  and  all 
and  every  other  dangei^s  an<l  accidents  of  the  H«?as, 
rivers,  and  navigation  of  what  nature  and  kind 
soever  excepted,  unto  Messrs.  Duncan,  Fox,  and 
Co.,  or  assigns.  Fi*eight  for  the  said  goods  to  be 
paid  as  per  charter-party."  And  by  the  charter- 
party  rererred  to  in  the  bill  of  lading  it  was  agreed 
that,  **  after  receiving  on  board  the  said  c«rgo,  the 
said  vessel  shall  proceed  either  to  Cork,  Cowes,  or 
Falmouth,  at  the  option  of  the  master,  where  he 
shall  receive  orders  from  charterer's  agents  within 
three  days  after  his  arrival  to  proceed  to  any  one 
safe  port  in  Great  Britain  or  on  the  continent 
between  Havre  and  Hamburgh,  both  included,  and 
there,  accoi-ding  to  bills  of  lading  and  charter- 
party,  deliver  the  cargo.  Freight  to  be  paid  in 
manner  herein  mentioned  on  a  true  an(i  right 
delivered  of  the  cargo  in  the  port  of  discharge  at 
and  after  the  rate  of  45*.  British  st<jrling  per  ton.'' 
The  vessel  arrived  at  Falmouth  on  the  10th  July, 
and  the  master,  whilst  there,  heard  rumours  that 
war  was  j)robable  Ixitween  France  and  Prussia. 
On  the  11th  July  the  master  received  orders  from 
the  consignees  to  discharge  the  cargo  at  Dunkirk, 
and  he  at  once  set  sail  for  Dunkirk,  and  arrived  at  a 
distance  of  about  fourteen  miles  oflF  that  port,  at 
twelve  o'clock  at  night  of  the  16th,  which  was  a 
Saturday ;  and  the  master  says  that,  after  laying- 
to  for  about  two  hours,  a  regular  pilot,  in  official 
uniform,  came  on  board ;  that  he  asked  the  pilot 
about  the  war  ;  that  the  pilot  told  him  it  had  been 
declared  two  days  ago;  that  he  asked  the  pilot 
where  he  could  bring-to  in  safety,  so  that  he  might 
ascertain  whether  war  was  declared  or  not ;  that 
the  pilot  oSered  to  take  him  to  Flu&bing,  or  thA 


Downs,  or  wherever  he  liked.     The  master  elected 
to  go  the  Downs,  and  he  anchored  there  on  Smuby 
morning,  the  17th,  at  ten  o'clock.     He  sayB  tbi 
on  that  day  he  could  obtain  no  advice  or  informa- 
tion ;  that  on  the  Monday,  the  18th,  he  was  on 
shore  at  Deal,  and  the  German  consul  told  him 
that  war  had  broken  out.     He  tele^^phed  to  the 
owner,  who  was  his  father,  and  received  an  answer, 
forbidding  him  to  go  to  Dunkirk,  and  on  Tuesday, 
the  19th,  he  took  the  ship  into  Dover,  as  the 
nearest  port.     On  the  same  19th  July  the  Frendi 
declaration  of  war  was  delivered  to  the  Pmsain 
Government  at  Berlin,  which  ¥ras  known  the  same 
day  by  telegraph  in  England.  On  the  23rd  July  an 
agent  of  the  plaintiffs  went  to  Dover,  and  reqmred 
the  master  to  proceed  to  Dunkirk,  which  he  refused 
to  do.     Afterwards,  on  the  Ist  Aug.,  the  plaintifli 
required  the  master  to  deliver  them  the  cargo  it 
Dover,  which  he  refused  to  do,  unless  he  was  raid 
his  freight.    Under  these  circumstances,  the  plain* 
tiffs  allege,  that  the  master  has  oommittea  two 
breaches  of  contract  or  duty ;  first,  in  refusing  to 
proceed  to,  and  deliver  the  cargo  at,  Dunkirk; 
and,  secondly,  they  complain  that,  when  the  per 
formance  of  the  contract  became  impossible,  and 
the  contract  was,  as  they  allege,  dissolved  bj  the 
war,  the  master  was  not  justified  in  refasragft) 
deliver  the  cargo  to  the  plaintiffs  at  Dover  without 
payment  of  freight.     The  first  question  to  be  con- 
sidered is,  whether  the  master  was  bound  to  hm 
entered  the    port  of  Dunkirk  on  the  17th  Jnhr ; 
and  on   that  (piestion   the  learned  judge  in  dt^ 
court  below  has  found  that,  on  the  16th  July,  4^ 
Teufonia  could    not    have    entered    the  port  ^ 
Dunkirk  with  her  cargo  without  being  expose^  ^ 
the  penalties  of  trading  with  the  encmj  of  y^^f 
country;  but  that,  if  this  was  an  erroneous 5^^ 
uition  of  the  law  to  the  facts  at  that  dat^^  ^ 
circumstances  justified  the  master  in  paasitx^tfi 
making  further  inquiries  as  to  the  existing  t^ 
tions  between  his  own  country  and  Fratxeci*^ 
that  he  did  not  exceed  the  limits  of  a  reBweoitfW* 
time  in   making  the  inquiry.     Their   Lk^^t^^ 
have  great  difficulty  in  agreeing  with  tVsL^  \fitfj^ 
judge  that  the   Teutonia  could  not  hav^   eft^ 
Dunkirk  without  being  exposed  to  thep  ^"* 

trading  with    the  enemy  of  its  coant» 
16th  July.     There  does  not  appear  to 
ships  to  be  any  satisfactory  evidence 
of  war  existed  between  France  and  P 
to  the  19th  July.     Their  Lordships  d 
that  either  the  declaration  made  by 
Minister  to  the  French  Chambers  o" 
July,  or  the  telegram  sent  by  Count  I 
the  Prussian  Ambassador  in  London,  I 
states  that  that  declaration  appears  ^ 
a  declaration  of  war,  amounts  to  an  fl 
ration  of  war.     And  though  it  is  true, 
the  learned  judge,  that  a  war  mayc 
without  a  decl^tion  of  war,  yet  ifc 
their  Lordships  that  this  can  only  be  * 
an  actual  commencement  of  hostiiities»» 
this  case,  is  not  alleged.     It  is,  however 
sary  further  to  consider  this  part  of  ^^^         . 
because  their  Lordships  agree   with  t  m^  mm 
judge  that  the  master  of  the  TeuU^nkr^i^J^ 
was  informed,  on  his  arrival  off  ^"^*^^* 
pilot,  although    incorrectly,    that  ''•'^^J* 
ivctually  declared  two  days  before,  wa8  ^'™[jjj! 
pause  and  to  take    a  reasonable  tiino  J"** 
further  inquiries,  and  that  he  did  not  ^f^. 
limits  of  a  reagooable  time  in  makiiig  i^PP 


stdefaA 

^seeled  V 
wbidhif 

the  ai^ 


MARITIMB  LAW  CASES. 


219 


Thb  Teutonia;  DiTNCAN  AifD  OTHERS  (apps.)  V.  KosTBB  (resp.). 


[Pmv.  Oo. 


ad  entered  Dunkirk,  and  it  had 
vur  had  been  previously  declared 
tered  it  with  notice,  that  he  was 
ny's  port,  and  this  would  have 
d  his  ship  to  condemnation  and 
)sed  himself  to  severe  penalties 
id  to  his  own  country.  It  seems 
I  master  receives  credible  infor- 
i  continues  in  the  direct  course  of 
ship  will  be  exposed  to  some  im- 
8,  for  instance,  that  there  are 
rse,  or  icebergs,  or  other  dangers 
must  be  justitied  in  pausing  and 
he  direct  course,  ana  taking  any 
udent  man  would  take  for  the 
ng  the  danger.  And  their  Loi'd- 
uthority  was  wanting,  that  the 
tc4)vitch  (sup.),  is  an  authority  in 
^ued,  however,  on  the  part  of  the 

0  justify  this  course,  both  ship 
be  exposed  to  a  common  peril, 
•esent  case  the  cargo,  being  the 
utral  owner,  would  have  been  in 
eing  carried  into  a  French  port, 

1  that  though  a  master  might  be 
ing  from  the  direct  course  of  the 
jurpose  of  avoiding  a  danger  to 
ind  cargo  were  exposed,  although 
ds  turn  out  that  the  information 
master  acted  was  incorrect,  yet 
ed  danger  was  a  danger  to  the 
laster  would  commit  a  breach  of 
ting  from  the  direct  course  of  the 
i  danger  actually  existed,  and  the 
.ege  that  he  was    prevented    by 

excepted  in  the  bill  of  lading 
his  voyage  in  the  direct 
jars  to  their  Lordships,  how- 
is  no  sound  ground  for  this  dis- 
3argo  had  been  a  Prussian  cargo 
m  exposed  to  the  same  danger  as 
ering  the  port  of  Dunkirk,  and  it 

lordships  that  when  an  English 
oods  on  board  a  foreign  ship,  he 
at  the  master  will  act  in  any 
jT  towards  his  cargo  than  he  would 
hipped  by  one  of  his  own  country, 
b  be  contended  that  the  master  is 
right  of  taking  reasonable  and 
r  the  preservation  of  his  ship 
accident  of  the  cargo  not  belong- 
btion,  the  cargo  is  not  exposed  to 
s»  the  ship.  On  the  whole,  there- 
ps  are  of  opinion,  on  this  part  of 

master  was  justified  in  going  to 
3  purpose  of  ascertaining  whether 
r  been  declared;  and  they  also 
ith  the  opinion  of  the  learned 
naster  was  guilty  of  no  unreason- 
returning  to  Dunkirk  before  war 
,red  on  the  19th  July.  The  next 
etermined  is,  whether  the  owner 
le  in  damages  because  the  master 
the  goods  to  the  plaintiffs  at 
lepends  on  the  further  question, 
er  was  bound  to  deliver  tne  cargo 
it  any  payment  in  respect  of 
ler  party  has  relied  on  the  law  of 
leacungs,  or  ^ven  any  evidence 
ftw,  the  question  must  be  decided 

law  of  England.  The  learned 
lO  oQDcIiuion  that,  although  the 


cargo  had  not  been  carried  to  or  delivered  at  the 
port  of  destination,  and  although,  therefore,  the 
shipowner  was  not  entitled  to  tne  freight  agreed 
to  be  paid  by  the  bill  of  lading  and  the  chsul^er- 
party,  nevertheless,  that  ho  was  entitled  to  some 
payment  of  freight,  either  pro  rata  itineri-e,  or  by 
way  of  compensation  for  the  carriage  of  the  goo(h 
from  Pisagua  to  Dover.  It  was  argued,  however, 
before  us  on  the  part  of  the  respondent,  that,  under 
the  circumstances,  the  shipowner  was  entitled  to 
be  paid  the  freight  which,  according  to  the  bill  of 
ladmg  and  the  charter-party,  was  to  be  paid  on  a 
delivery  at  Dover.  The  argument  for  the  appellant 
assumes  that  the  breaking  out  of  the  war  rendered 
the  performance  of  the  charter-party  illegal,  and 
that,  therefore,  the  contract  between  the  parties 
was  dissolved ;  and  there  can  be  no  doubt  that  the 
breaking  out  of  the  war  did  render  it  illegal  for 
the  Teutonm  to  enter  any  French  port,  but  the 
question  is,  whether,  under  the  terms  of  this 
charter-party,  the  contract  might  not  still  have 
legally  been  performed  by  the  delivery  of  the  cargo 
at  some  of  the  other  ports  mentioned  in  the 
charter-party  as  ports  at  which  the  cargo  might  be 
delivered.  The  substance  of  the  contract  between 
the  parties  is  that  the  cargo  may  bo  delivered  at 
any  one  of  a  great  number  of  ports  ;  that  the  con- 
signee is  to  have  the  selection  of  the  particular 
port,  but  that  he  is  bound  to  select  a  safe  port — 
that  is,  a  port  at  which  the  master  can  deliver  the 
cargo,  and  earn  his  freight ;  and  the  question  is, 
whether  that  contract  is  completely  performed  by 
the  naming  of  a  port  at  which  it  turns  out  in  the 
event  to  be  impossible  to  deliver.  In  Ogden  v. 
Graham  {sup.)  it  was  held  by  the  Court  of  Queen's 
Bench  that  the  charterer,  under  a  charter  framed 
like  this,  committed  a  breach  of  contract  by  naming 
a  port  which  was  closed  by  the  order  of  the 
Government  of  the  country  at  the  time  he  named 
it ;  and  this  case  is  a  direct  authority  that,  if  the 
war  had  broken  out  before  the  consignee  gave 
orders  for  the  master  to  proc-eed  to  Dunkirk,  the 
consignee  would  have  been  bound  to  name  some 
other  port  than  a  French  port  as  the  port  of  dis- 
charge. It  was,  indeed,  argued  that,  as  it  was 
known  at  the  time  when  the  orders  were  given  at 
Falmouth,  that  there  was  great  danger  of  war 
breaking  out  between  France  and  Germany,  Dun- 
kirk was  not  even  then  a  safe  port,  and  that  the 
charterer  had  no  right  to  order  the  master  to  pro- 
ceed there.  Their  Lordships,  however,  are  not  of 
that  opinion ;  they  think  tnat,  until  the  war  was 
actually  declared,  the  consignee  was  entitled  to 
rec^uire  the  master  to  proceed  to  Dunkirk ;  and 
it  IS  to  be  observed  tnat  the  master,  when  he 
received    the    orders,    made    no     objection    to 


them,  but  proceeded  on  his  voyaffe  to  Dun- 
kirk. The  question  to  be  determinea  is,  what  is 
the  effect  of  the  named  port  becoming  a  closed 
port  by  reason  of  war  breaking  out  between  the 
time  when  the  orders  are  given,  and  the  time  when 
the  ship  arrives  P  As  their  Lordships  have  already 
given  their  opinion  that  the  master  was  guilty  of 
no  improper  deviation  or  unreasonable  delay  in 
proceeding  to  Dunkirk,  they  think  the  case,  as  to 
this  branch  of  it,  is  exactly  the  same  as  if  the  war 
had  already  broken  out  when  the  vessel  first 
arrived  off  Dunkirk.  Now,  on  the  one  side  it  is 
contended  that,  when  once  the  consignee  has 
named  a  port,  which  is  an  open  and  proper  port  at 
the  time  he  names  it,  the  bill  of  lading  and  cnarter- 
party  are  to  be  read  exBwctl^  «a  \i  ^\)^  ^«a  >i^^  ^si^l 
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port  of  discharge  named  in  them;  on  the  other 
side,  it  is  contended  that,  assuming  the  consignee 
committed  no  breach  of  contract  in  giving  orders 
to  the  master  at  Falmouth  to  proceed  to  Dunkirk, 
yet,  nevertheless,  as  in  the  event  it  turned  out  to 
be  impossible  for  the  master  to  deliver  at  Dunkirk, 
the  consimiee  had  not  completely  performed  his 
part  of  the  contract  to  name  a  port  at  which  the 
cargo  could  be  delivered,  and  that  he  was  bound  to 
select  another  port  from  among  those  named  in 
the  charter-party.  There  is  no  authority  on  the 
proper  construction  of  the  charter-pai-ty  in  this 
respect,  but  their  Lordships  are  of  opinion  that 
they  ought  not  to  hold  that  the  contract  between 
th«»  parties  has  become  impossible  of  performance, 
and  is  therefore  to  be  treated  as  dipsolvcd,  if  by 
any  reasonable  construction  it  can  be  treated  as 
still  capable  in  substance  of  being  performed. 
Although  it  is  true  that  the  court  ought  not  to 
make  a  contract  for  the  parties  which  they  have 
not  made  themselves,  yet  a  mercantile  contract, 
which  is  usually  expressed  shortly,  and  leaves 
much  to  be  understood,  ought  to  be  construed 
fairly  and  liberally  for  the  purpose  of  carrying  out 
the  object  of  the  parties ,  and  it  would  seem  very 
unjust  to  hold,  because  the  consignee  has  named  a 
port  at  which,  without  any  fault  on  the  part  of  the 
shipowner,  it  is  impossiole  for  the  cargo  to  be 
dehvered,  that  therefore  the  consignee  is  entitled 
to  the  possession  of  the  cargo  at  the  nearest  neigh- 
bouring port,  which,  in  a  charter  framed  like  this, 
must  necessarily  be  one  of  the  porta  named  in  the 
charter,  without  paying  for  the  cargo  any  freight 
whatever.  The  snip,  without  any  breach  of  con- 
tract on  the  part  of  the  shipowner,  has  arrived  at 
Dover ;  the  consignee  hjis  required  the  master  to 
deliver  him  the  cargo  there,  and  he  has  not  re- 
quired the  master  to  proceed  to  any  other  port 
except  Dunkirk,  where  it  was  irajwssible  for  nini 
to  go.  The  charter  provides  wh.'it  freight  is  to  be 
paid  if  the  cargo  is  delivered  at  Dover,  and  how  it 
IS  to  be  piid ;  and  therefore  it  appears  to  their 
Lordships  that  they  ought  to  hold  tnat  the  contract 
was  not  dissolved  by  the  impossibility  of  deliverinj? 
the  cargo  at  Dunkirk,  and  that  the  shipowner  had 
not  lost  his  chartered  freight,  nor  his  lien  for  it,  at 
the  time  when  the  cargo  was  demanded  at  Dover. 
Their  Lordships  having  come  to  the  conclusion 
that  the  shipowner  hnS  still  a  lien  for  the  full 
freight, it  becomes  unnecessary  to  consider  whether, 
if  Dunkirk  had  been  the  only  port  of  discharge, 
the  shipowner  would  have  been  entitled  either  to 
freight  pro  rata  itineris,  or  to  a  sum  by  way  of 
compensation  for  the  carriage  of  the  goods  from 
Pisagua  to  Dover,  and  they  wish  to  be  understood 
as  giving  no  opinion  on  these  questions,  which  no 
doubt  are  questions  of  great  difficulty  and  import- 
ance. On  the  whole,  their  Lordships  will  recom- 
niend  to  Her  Majesty  that  the  appeal  should  be 
dismissed  with  costs. 

Appeal  dl»mls8ed. 

Solicitors  for  the  appellants,  Hillycr  and  Fenwick. 

Solicitors    for    the    respondents,    Thomas    and 
HoUams. 


COUBT  OF  COMMOH   FLEAS. 

Reported^  H.  H.  Hockiho,  H.  F.  Poouet,   and  & 
Sliaei^KX,  £8qr«.,  Barri8ters-«t-I*w. 


Monday,  Jan,  15,  1872. 

AnDEBSON    A.ND    OTHEKS  V.   ThE    PACinC    FiRi 

Marine  Insurance  Company. 

Marine  Insurance — Mi»representai%on  of  ma 

fa/d — Hmiest    expression    of    erraneoiis    oj 

Iionesily  formed. 

In  a  policy  of  marine  insurance  ifie  safety  of  ( 

ticul-ar  place  a^  an  auchoi'aye  was  a  mattria 

The  assurer  knew  nethiiig  about  the  place. 

assured  also  knew  nothitiy  about  it,  except  ti 

Juid  received  a  letter  from  the  captain  of  ih 

proposed  to  he  insured,  in  which  tJie  capiai 

pressed  it  as  his  opinion  and  tluU  of  the  local 

thai  the  place  was  a  good  and  safe  andc 

This  letter  was,  at  the  time  of  the  making  c 

policy,  communicaied  to  the  assurer,    Inpoi 

fact  the  place  was  not  a  good  and  safe  amJio 

and  the  ship  was  lost  there  in  consequence. 

jui^  found  thai  the  captain  honestly  enterta 

tlie  opinion  he  had  expressed  : 

Held,  that  this  was  not  such  a  fni&represeniiot 

the  assured  as  to  vitiate  the  policy. 
This  was  an  action  on  a  policy  of  msurance  on 
ship  Clarendon,  from  Belize  to  Bendezvoas  Fo 
in  the  island  of  Tumeffe,  back  to  Belize,  theoa 
other  ports,  and  finally  to  London. 

At  the  trial  before  Brett,  J.,  at  the  tdttings 
London  af  ler  Michaelmas  term,  it  was  proved  tl 
on  or  about  the  28th  Dec.  1870,  plaintiffs' clerk,  < 
Bruce,  went  to  defendants*  offices,  where  be  e 
one  Drummoud,  defendants*  manager,  with  re^-^ 
to  effecting  a  policy  on  the  ship  Clarendcn*, 
conflict  of  evidence  took  place  as  to  what  wa& 
on  this  occasion.  Bruce  stat<Kl  that  b^= 
Drummond  that  the  plaintiffs  knew  nothing 
liendezvous  Point  further  than  this,  that  tnt^ 
that  day  received  a  letter  from  the  captain 
ship.  Bruce  alleged  that  he  then  read  thi&E 
to  Drummond,  in  which  the  captain  sa^ 
Kendezvous  Point,  "  It  is  considered  by  Ui^ 
here  as  good  and  safe  anchorage,  and  well  shei.^ 
I  have  been  out  and  seen  the  place,  and  oonss 
quite  safe."  Drummond  denied  that  Brno  J 
shown  or  read  him  this  letter,  and  said  J 
without  reading  the  letter,  he  had  told  hci 
a  matter  of  fact  that  the  place  was  a  gocHO 
safe  anchorage.  Neither  the  parties  theorx 
nor  Bruce  nor  Drummond  nud  any  pm 
knowledge  of  the  place  as  an  anchorage.  I^ 
mond  took  a  day  to  consider  of  it,  and  th»i 
pohcy  was  effected,  an  extra  1  per  cent  bd 
the  ordinary  rate  from  Belize  being  char^ 
way  of  premium.  N  o  bad  faith  was  charged  a|J 
the  plaintiffs*  or  their  clerk.  It  appesured  tbd 
Clarendon  was  going  out  to  Bendezvo^  Poc 
recover  a  cargo  of  mahogany,  the  cargo  of  a^^ 
ship — the  GihraJUoAr — which  had  been  lost  tfc 
short  time  previously.  So  little  was  knir* 
either  party  about  tne  place,  that  it  was  • 
in  the  policy  "  Bendennis  Pouit."  The  a^ 
age  at  Bendezvoas  Point  was  weU  prc^ 
by  a  reef  from  the  violence  of  the 
but  it  was  not  protected  against  the 
winds,  which  blow  very  strong  in 
of  the  world  at  certain  sefttons  of 
A  gale  arose  while  the  Clarendon  wis  aft 
YOOB  Point ;  the  ship*!  anobor  did  anl 
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plaintiffs  communicate  to  the  defendiLnts  the  cap-  ' 
taiifs  h'tttTH  Secondly,  is  the  rej)re.scntation  in 
that  letter  triu;?  Thiral}-,  did  phiintiffji*  clerk  omit 
to  read  the  caj)tain*H  letter,  and  state  that  in  {loint 
of  iiw.t  Rendezvous  Point  was  a  good  and  safe 
anchorage  ?  Fourthly,  if  go,  was  the  platre  in  ])oiut 
of  fact  a  gcKKi  and  safe  anchorage!""  The  jury 
answered  the  first  two  (juestions  in  the  affirmative, 
and  Jiccordingl}'  I  did  not  press  for  an  answer  to  the 
third  and  fourth  questions,  and  directed  a  verdict 
ibr  the  plaintiffs.  The  great  (juestion  at  the  trial 
was  as  to  the  matt(;r  of  fact  whether  the  lett^T  had 
lH.»en  read  or  not,  and  that  was  decided  by  the  jury 
in  favour  of  the  plaintiffs.  The  insurer's  manager 
knew  that  the  risk  was  an  unusual  one,  and  an 
cxtni  premium  was  charged  in  consequence.  I 
expressed  my  opinion  to  tluj  jury  that  the  cap- 
tain's lett4?r  expressed  only  his  own  opinion,  and 
the  jury  concurred  with  nu;.  T  saw  no  rt»ason  to 
doubt  that  the  oniniou  was  honestly  formed;  as, 
though  th(j  reef  aid  not  protect  the  ship  from  the 
wind,  it  gave  sufficient  protection  from  the  sea. 
The  caj)t4iiii  might,  tlujn,  vei-y  fairly  form  the 
opinion  which  he  had  expressed. 

Jiulf  rt'fusf'd. 

Attorney  for  defendants,  Hnliner,  llnhiiison,  and 
Si(/nehuvi. 


EXCHEQUER  CHAMBER. 

Reported  by  J.  Shuktt,  Esq.,  Uurrister-at-Law. 

(Before  Kklly,  (/.B.,  Willes  and  Keating,  JJ., 
CiiANNELL,  PkjOtt,  and  Cleasby,  BB.) 

Smith  r.  Myers  and  another. 

Contract — Sold  uotti—Snh'  of  ntrf/o  **  r^'pccted  to 
fimr*'"  hy  a  jmrflruJnr  nhip. 

DvfpndantSf  vivrrhanttt  nt  LIvrrpoolf  jntrrJunfrd  600 
ttma  of  nitraie  of  muht^  fhromjh  tlu^lr  wjents  at 
Valparaiso,  who  rhortvn'd  thf  vrssrl  Precursor  fo 
hring  it  to  Kiujlandt  and  infn'nu'd  thr  difmdtintfi 
of  til  is  hy  h'tivr.  Thf)  d'foidaiittt  fht'ii  rntvrvd 
into  thi'  follow iuij  contract  mith  the.  plaintiff: 

"  Wi*  have  thin  day  mid  tn  you  ahout  6<.H)  ton8t  more 
or  h'Stt,  being  thn  ant  ire  parrt.l  of  nitrate  of  noda 
ejrjyectfd  to  arrive  at  port  of  ridl,  per  Prec'ursor, 

(i^  Via.  \\l.    per  cwt Should  any  circum- 

sfanct*.  or  arci^lent  2>''<'''''"'  tho  nhioment  of  the, 
nitrate,  or  shoidd  the  vesttel  he  lost,  this  contract  to 
he  rr)/V/."  The  yrvater  part  of  tfn'  nit  rati.'  of  soda 
h(ui  he^m,  in  the  vieontinie,  whihf  lying  at  the 
port  of  lottdin^^  destroyed  hy  an  inundation 
caiLsed  hy  an  earfhnnake,  and  the  ctuirter  of  the 
Precursor  cancellea  hy  the  d4fendants^  agents  at 
Valparaiso.  These  agents,  on  hearing  from  the 
(hfendnnts  of  their  contract  with  the  plaintiff,  sid)- 
seguently  purchased,  another  iyOOtons  of  nitrate  of 
soda,  ohtoined  a.  transfer  of  afresh  rharter  of  the 
Precursor,  and  sent  the  nitrate  of  sodn  to  Eng- 
land. On  its  arrirol,  the  idointiff  claimed  this 
cargo,  which  the  defendants  refused  to  deliver, 
having  previously  sold  it  to  other  purchasers, 
whereupon  thr.  plaintiff  brought  an  action  on  the 
above  contract : 

Jleld  (affirming  the  judgment  of  the  Queen^s  Bn^ich), 
that  the  plaintiff  was  not  entitled  under  his  con* 
tract  to  claim  the  nitrate  of  soda  which  arrived  hy 
the  Precursor. 

Tmis  wub  an  appeal  from  a  deciaion  of  the  Court 


of  Queen's  Bench,  making  absolute  a  rule  to  emer 
a  verdict  for  the  defendants  in  the  action :  (23  LT. 
Rep.  N.  S.  240 ;  3  Mar.  Law  Cas.  O.  S.  495.) 

The  action  was  for  not  delivering  600  tons  d 
nitrate  of  soda  expected  to  arnve  per  Precunw 
pursuant  to  a  contract  of  sale. 

Tho  defendants  pleaded  (besides  denial  d  th 
contract  as  alleged  and  other  pleas)  that  the  ship 
ment  of  the  nitrate  of  soda  was  prevented  by  cir 
en  instances  and  accidents  within  the  tme  intern  o 
the  contract,  viz.,  by  the  soda  being  destroyed  Ir 
an  inundation  caus^  by  an  earthqijuake  at  toe  por 
of  loading,  and  that  no  parcel  or  nitrate  of  sod 
within  the  true  intent  ana  meaning  of  the  contnc 
arrived  as  alleged.  On  these  pleas  issue  was  joiDed 

At  the  trial  of  the  cause,  which  took  place  bdoR 
Hayes,  J.,  at  the  Liverpool  Summer  Assizes  1^, 
it  appeared  tliat  the  piaintiff  was  a  merchant  at 
Bristol,  and  defendants  were  merchants  at  Lxm- 
|KX)1,  carrying  on  business  under  the  name  of 
Myers,  Sons,  and  Co.,  and  also  partners  in  the  firm 
of  Myers,  Bland  and  Co.,  of  Valparaiso. 

Myers,  Bland  and  Co.,  on  the  15th  JnJy  ISdSt 
purchased  from  Messrs.  Cross  and  Co.,  pantaoi 
to  orders  from  the  defendants,  600  tons  of  mtaU 
of  soda,  and  on  the  following  day  chartered  i 
vessel  called  the  Precursor  to  convey  the  niinto 
of  soda  to  England. 

On  the  13th  Aug.  1868  the  greater  part  of  tk 
nitrate  of  soda  so  purchasea.  whilst  Ijiog  it 
Iquimie,  the  port  of  loading,  was  destroyed  bj  u 
inunaation  caused  by  an  earthquake.  A  diqnte 
having  arisen  as  to  whether  Messrs.  Croesiod 
Co.  were  bound  to  supply  other  nitrate  of  wdi 
under  their  contract,  it  was  decided  hy  arbstH' 
tion  (according  to  the  terms  of  the  coDCnctld 
the  1st  Sept.  1868,  that  they  were  not  so  boQBi 
whereupon  Myers,  Bland  and  Co.,  on  the  » 
Sept.  1808,  cancelled  the  charter  of  the  /V*- 
cursor,  by  an  agreement  with  the  captain  of  ^ 
vessel. 

In  the  meantime  the  defendants,  who  had  re- 
ceived advice  from  Myers,  Bland  and  Ca  of  tiie 
purchase  of  the  nitrate  of  soda,  and  of  vi 
Precursor  having  been  chartered  to  convey  itjjj 
England,  sold,  by  means  of  their  brok^s,  to  w 
plaintiff  the  nitrate  of  soda,  of  the  pordiMe  ■ 
which  they  had  been  advised.  The  sale  noie  !• 
in  the  following  terms : — 
Mosam.  WUliam  Smith  and  Co.    I^^«n>ool  Sept  1» 

We  have  thia  day  sold  to  yon,  on  aooonnt  of  1m^ 
Myera,  Son  and  Co.,  aboat 600  tons  (say  600)  ^^^^j^ 
beinfc  the  entire  parcel  of  nitrate  of  aoda  ^^P^^^'-T 
arrive  at  port  of  call,  per  Precursor,  at  12«.  9d.  p»**j 
from  the  quay.  .  .  .  Should  any  cireamiitfJI'S 
accident  prevent  the  ahipment  of  the  nitraU,  or  v^ 
the  vessel  be  lost,  this  oontraot  to  be  void.  ^^^^ 
have  the  option  of  sending  the  vesael  into  any  vir* 
in  the  United  Kingdom. 

The  defendants  informed  Myers,  Bland,  tf^^ 
by  letter,  that  they  had  sold  to  the  plwn^fj 
nitrate  to  arrive,  whereupon  Myers,  Blmji** 
Co.,  on  the  21Hh  Oct.  1868,  bought  of  McJ* 
Cross  and  Co.,  on  account  of  the  cfefendantt^ 
price  beyond  the  Umit  given  by  the  defisji* 
another  parcel  of  600  tons  of  nitrate  of  swiij 
on  the  30th  Oct.  obtained  from  Messrs.  ft<>^ 
Co.  a  transfer  of  a  firesh  charter  <rf  the  ^^JfjT 
entered  into  by  Messrs.  Orou  and  Ga,  ^^jj 
cancellation  of  the  former  charter.  The  pj^*. 
nitrate  of  soda  so  pwchased  waa  duppcdjajjg^ 
charter  to  England,  consigned  to  the  deAfldP^ 

Myart,  Bland,  and  Ckx,  on  the  3(Mi  Oi^' 
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defendanta,  advising  them  of  the 
lent  of  this  second  parcel  of  nitrate 
hoping  that   it  mignt  enable  them 

contract  with  the  plaintiff,  if  ob- 
1,  or  if  not  so  obliged,  to  sell  at  a 

ceipt  of  a  letter  from  Myers,  Bland, 
m  on  the  2nd  Sept.  1868,  announcing 
1  of  the  first  parcel  of  soda  and  the 
the  charter,  the  defendants,  on  the 
,  wrote  to  the  brokers  of  the  plain- 
em  of  the  destraction  of  the  soda 
ation  of  the  charter  of  the  Precursor, 

them  that  the  contract  with  the 
•onsequently  void.  The  brokers  of 
tplied,  on  tne  21st  Oct  1808,  saying 
3ted  a  fulfilment  of  the  contract,  and 

not  concerned  with  any  nitrate  of 
light  have  been  destroyed  by  the 
that  had  nothing  to  do  with  their 

•ival  of  the  Preeuracyr  at  Queenstown 
ay  1869,  with  the  second  parcel  of 
>,  the  plaintiff  claimed  the  cargo,  but 
refused  to  deliver  it,  on  the  ground 
Lct  with  the  plaintiff  was  terminated 
:*tion  of  the  nitrate  of  soda  just 
ji  action  was  then  commenced  by 

ts  entered  for  the  plaintiff  for  9601., 
erence  between  the  contract  price, 
le  market  price,  14«.  6d.,  at  tke  time 
'  the  Precursor.  Leave  was  reserved 
er  a  verdict  for  the  defendants  or  a 
tourt  to    have  power  to  draw   in- 

Laving  been  obtained  on  the  ground 
>  which  arrived  was  not  the  cargo 
sold,  the  Court  of  Queen's  Bench 
.,  Mellor  and  Lush,  J  J.),  made  ab- 
i,  on  the  ground  that  the  contract, 
a  specific  lot  of  nitrate  of  soda,  was 
adventure  or  voyage,  which  both 
plated  as  about  to  take  place,  and 
lot  of  nitrate  of  soda  was  not  within 

tns  (with  him  Qiuzm,  Q.C.),  for  the 
1  that  the  plaintiff  was  entitled  to 
irdict,  and  that  the  judgment  of  the 
i*s  Bench  should  be  reversed.  The 
ot  one  for  the  sale  of  any  specific 
•eel  of  nitrate  of  soda.  The  delivery 
'  of  600  tons  arriving  by  the  Pre- 
te  a  fulfilment  of  the  contract  with 
It  might  well  be  that  at  the  date  of 
e  defendants  had  not  purchased  any 
;el  of  nitrate  of  soda;  and  in  that 
iff  would  be  compellable  to  take  the 
d  arrive  bv  the  Precursor.  If  so,  he 
itled  to  the  delivery  of  it  to  him. 
rds,  "should  any  circumstance  or 
at  the  shipment  of  the  nitrate,  or 
el  be  lost,  this  contract  to  be  void," 
1  that  they  are  simply  superfluous, 
the  contract  would  nave  been  the 
)  words  been  omitted.  In  Johnson 
.  MaecUmcdd  (9  M.  &  W.  600),  the 
a  bought  and  sold  note  agreed 
itiffs  "  100  tons  of  nitrate  of  soda, 
).,  to  arrive  ex  Darnel  Qrant,  to  be 
quay  at  landinff  weights,"  &o, ;  and 
itoie  of  the  bxwera  a  memorandam 


was  inserted,  **  Should  the  vessel  be  lost,  this  con- 
tract to  be  void."  It  was  contended  on  the  part  of 
the  plaintiff  that  the  contract  was  to  be  put  an 
end  to  only  on  the  loss  of  the  vessel,  and  that 
shipment  on  board  the  vessel  was  not  neces- 
sary, but  Parke,  B.,  said :  "  This  is  a  contract  not 
passing  any  property  in  any  existing  chattel 
on  board  the  vessel  at  the  time  it  was  entered  into, 
but  merely  an  agreement  for  the  sale  and  delivery 
of  a  portion  of  her  cargo  at  a  future  period,  namely, 
when  the  vessel  should  arrive — in  short,  that  the 
goods  are  to  be  delivered  at  the  quay  out  of  the 
vessel  if  she  should  arrive ;  in  order  to  fulfil  which 
condition  a  double  event  must  take  place,  namely, 
the  arrival  of  the  vessel  with  the  nitrate  of  soda 

on  board That  being  so,  the  short  question 

remaining  for  our  consideration  is  this  :  Is  that 
construction  altered  or  interfered  with  by  the  short 
memorandum  inserted  at  the  end  of  the  bought 
and  sold  note,  namely,  'should  the  vessel  be 
lost,  this  contract  to  be  void.'  It  is  a  very  loose 
memorandum,  and  although  the  parties  might 
possibly  have  thought  it  fully  expressed  their 
meaning,  I  think  we  cannot  attribute  to  it  the 
efficacy  of  altering'the  original  contract,  and  that 
it  must  be  understood  as  confined  solely  to  this, 
that  if  the  vessel  is  lost,  the  contract  is  to  be 
altogether  void.  It  is,  as  I  have  said  before,  a 
loose  memorandum,  and  ought  not  to  be  allowed 
to  alter  the  meaning  of  a  contract  which  clearly 
contains  within  itself  a  double  condition  for  its 
performance."  The  judgment  of  the  court  below 
proceeds,  in  one  respect  at  least,  on  a  misconcep- 
tion of  the  facts  of  the  case.  Cockburn,  C.  J.,  saia  : 
**  In  this  case  it  appears  that  the  intended  cargo 
perished ;  but  it  happened  that  some  nitrate  of 
soda  was  afterwards  to  be  had,  and  the  defendants' 
agents  purchased  it,  but  not  to  satisfy  this  con- 
tract, and  without  any  intention  that  the  nitrate  of 
soda  so  purchased  should  come  home  in  the  Pre- 
cursor at  all.  It  is  a  mere  accident  that  it  came 
home  in  the  Precunrsor.**  That  cannot  properly  be 
called  an  accident  which  was  intentionally  aone 
for  the  purpose  of  enabling  the  defendants  to  fulfil 
their  contract  with  the  plaintiff. 

Mihvard,  Q.C.  (with  him  Baylis),  for  the  defen- 
dants, were  not  called  upon. 

Kelly,  C.  B. — The  real  question  is,  whether  the 
contract  before  us,  of  the  8th  Sept.  1868,  relates  to 
the  specific  quantity  of  nitrate  of  soda  which  was 
purchased  by  the  defendants,  and  which  is,  in  fact, 
referred  to  in  the  letter  of  the  16th  July,  or 
whether  it  relates  to  any  quantity  of  nitrate  of 
soda  which  might,  at  any  subsequent  time,  have 
been  purchased  and  ultimately  sent  to  Englsknd  by 
the  snip  Precursor.  Now,  I  am  clearly  of  opinion 
that  the  contract  relates  to  the  quantity  of  nitrate 
of  soda  which  is  referred  to  in  the  letter  of  the 
16th  July,. a  quantity  which  had  been  actually  pur- 
chased, and  at  the  date  of  that  letter  was  within 
the  terms  and  express  language  of  the  contract 
of  the  8th  Sept.,  a  specific  quantity  intended  to  be 
conveyed  to  England  and  expected  to  arrive  by 
the  Precu/rsor.  There  can  be  no  doubt,  when  we 
look  to  the  facts  of  the  case,  that  a  specific  quantity 
of  600  tons  of  nitrate  of  soda  had  been  purchased 
by  the  agents  of  the  defendant,  and  that  the  letter 
of  the  loth  July  informed  the  defendants  of  that 
purohase,  and  also  of  the  fact  that  the  ship  Pre- 
eursor  had  been  chartered  in  order  to  convey  that 
specifio  quantity  to  Uub  country.    There  oan  be  uo 
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doubt  that  when  the  contract  was  entered  into  by 
the  defendants  witJi  the  plaintiffs,  they  meant,  and 
meant  nothing  else  than  a  specific   quantity   of 
nitrate  of  soda  mentioned  in  the  letter  of  the  16th 
July,  which  they  believed  had  at  that  time  been 
actually  shi[)ped,  or  was  lying  at  Valparaiso  ready  to 
be  fc hipped,  on  board  the  vessel.     There  can  be  no 
Question,  therefore,  tliat  the  defendants  intended 
that  specific  quantity  alone.     The  question  for  us 
to  determine  is,  whether  the  mere  accident  that 
that  letter  had  not  been   communicated    to  the 
plain tifi   by  the  defendants  altered  the  meaning 
and  legal  effect  of  the  contract  entered  into,  and 
converts   the   specific   quantity    intended    by   the 
defendants    into   any   <juantity,   which    might   or 
might  not  have  been  purchased  at  the  time,  but 
which  should  afterwards  be  sent  to  this  country  by 
the  Precursor.     I  think  it  does  not,  and  that  the 
parties  clearly  referred  to  some  specific  quantity  to 
which  the  description  in  the  contract  directly  and 
exclusively  applies.     The  words  of  the   contract 
are,  "We  nave  this  day  sold  to  you  about  6C>0  tons, 
more  or  less."    If  it  had  stopped  there  it  might 
mean  any  60()  tons  of  nitrate  of  soda;   but  the 
contract  goes  on  to  give  this  pfecise  description  of 
the  OW  tons,  "  being  the  entire  parcel  of  nitrate 
of    soda    expected    to    arrive    at    port    of    call 
per  Frecvrsor,  at  12«.  9d.  per  cwt.  *     Does   not 
this,  as  plainly  as  words  can  speak,  say   to  the 
plaintiff,  "  There  is  a  (certain  quantity,  about  600 
tons,  of  nitrate  of  soda  expected  to  arrive  at  the 
port  of  call,  and  it  is  one  entire  parcel."     I  think, 
without  any  communication  of  the  letter  of  the  16th 
July  to  the  plaintiff,  the  plaintiff  was  apprised  by 
the  terms  of  the  contract  that  it  related  to  one 
entire  parcel  of  nitrate  of  soda  expected  by  the 
defendants  to  arrive  by  the  Bh\p  Precursor.     If  the 
question  had  been  asked,  "  What  is  the  quantity 
you  expect  to  arrive  by  tlie  Precursor  i'  is  it  pur- 
chased ?"  the  answer  would  be,  **  There  is  a  specific 
entire  quantity,  amounting  to  about  600  tons,  which 
we  expect  to  arrive  by  that  vessel."     And   that 
was  the  quantity  which,  according  to  the  terms  of 
the  contract,  is  described  in  the  words  to  which  1 
have  referred.    Then  the  language  of  the  subse- 
quent portion  of  the  contract  seems  to  me  to  put 
the  case  beyond  all  doubt :  **  Should  any  circum- 
stance or  accident  prevent   the  shipment  of  the 
nitrate,  or  should  tne  vessel  be  lost,  this  contract 
to  be  void."    This  attaches  a  proviso  to  the  con- 
tract, that  the  contract  was  to  become  void  in  case 
of  any  accident  happening  to  prevent  the  shipment. 
The  contract  having    reference    to   a   particular 
quantity  of  nitrate  of  soda,  and  an  accident  having 
prevented  the  shipment,  the  defendants  contend 
that  the  contract  is  at  an  end.     It  is  true  that  this 
accident  occurred  before  the  date  of  the  contract, 
and  was  unknown  to  the  parties  at  the  time  they 
entered  into  the  contract ;  but  this  accident  did  in 
fact  prevent  the  shipment  of  the  nitrate.     I  say 
nothmg  at  present  as  to  the  award  made  at  Val- 
paraiso, which  might    probably    have    the    same 
effect.    Let  us  suppose  that  the  nitrate  of  soda 
had  not  been  destroyed  by  the  earthquake,  and  that 
whilst  lying  on  the  wharf  an  embargo  had  pre- 
vented its  being  shipped,  and  that  the  Precursor 
had  to  sail  away  without  it ;  let  us  suppose  further 
that  the  Precursor  had  on  board  another  quantity 
of  nitrate  of  soda  amounting  to  600  tons  consigned 
to  some  other  house,   could  the   plaintiff   naye 
claimed  that  quantity  on  its  arriyal  in  England  P 
There  would  he,  in  the  case  I  put,  a  quantity 


of  600  tons,  as  mentioned  in  the  con 
it  is  clear  that  the  plaintiff  could  nc 
The  defendants  might  answer :  "  We  ui 
sell  you  a  quantity  of  nitrate  of  soda,  t 
the  Precursor,  but  we  referred  to  a 
quantity,  the  shipment  of  which  has  beei 
by  an  accident ;  therefore,  by  the  terms 
tract  itself  the  contract  is  at  an  end." 
me,  therefore,  whether  we  look  at  the  1 
the  early  part  of  the  contract  and  the  wo 
the  entire  parcel  of  nitrate  of  soda  < 
arrive  at  port  of  call  per  Precursor,'*  > 
we  regara  the  subsequent  provision  i 
tract  that  "  should  any  circumstance  < 
prevent  the  shipment  of  the  nitrate,  or 
vessel  be  lost,  this  contract  to  be  voic 
tract  must  be  held  to  refer  to  a  specific 
to  that  specific  quantity  of  whicn  the 
had  notice  in  the  letter  of  the  16th  Jul 
wise  this  conclusion  would  follow,  that  i 
having  prevented  the  shipment  of  the 
provided  for  in  the  terms  of  the  contra 
f  endants  were  unable  to  perform  the  con 
if,  by  any  accident  they  were  unable  to 
any  other  quantity  of  nitrate  for  him,  buti 
belonging  to  another  person  had  ne^ 
arrived  here  by  the  Precursor,  they  would 
to  deliver  it  to  the  plaintiff.  It  appeal 
then,  the  specific  quantity  of  nitrate 
agreed  to  be  sold  by  the  defendants  to  th( 
was  that  mentioned  in  the  letter  of  the  1 
and  the  shipment  of  that  having  been  p 
by  an  accident,  the  contract  between  th< 
under  the  express  proviso  contained  in  ii 
void,  and  the  judgment  of  the  coort  bel 
therefore  be  affirmed. 

WiLLEs,  J. — I  should  like  to  say  that  I 
agree  in  the  Judgment  delivered  by  the  h 
Baron  ;  but  I  wish  to  reserve  my  judgmen 
hypothetical  case  put,  of  several  persons 
the  600  tons  under  the  contract.  My  notio 
the  parties  to  this  contract  meant  that! 
circumstance  or  accident  the  nitrate  i 
prevented  from  being  shipped,  the  contnc 
DC  void,  and  I  am  of  opinion  that  tb 
Quake  was  a  circumstance  or  acciden 
tne  meaning  of  the  contract  which  did 
the  shipment. 
Channell,  B. — I  am  of  the  same  opinio 
E^EATiNO,  J. — I  am  of  the  same  opinion. 

PiGOTT,  B. — I  agree,  and  for  the  reasoni 
the  Court  of  Queen's  Bench. 

CLEAi>By,  B. — I  am  of  the  same  opinion 
only  to  say  that  the  cargo  which  amvft 
was  not  the  cargo  which  was  expected  to 
September. 

Judgmenic^ 

Attorneys  for  plaintiff,  Jones,  BUuHMd 
for  Abbot  and  Leonard,  Bristol. 

Attorneys  for  defendant,  Walker  and  i 
Ellis  and  Field,  Liverpool. 
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Sro&tt,  M.  W.  McKsllab,  Esqn., 
Barristei  i-at-Law. 


11,  1871 ;  Jan.  2 1,  1872. 

Cory  v.  Patton. 

ce  —  Concealment  —  Knowledge  of 
ly  after  agreement  to  assure. 
)on  a  policy  of  marine  assurance^ 
replied  to  a  plea  of  the  concealmeiii 
'act  tJuLt,  before  they  had  knowledye 
■r  agent  had  entered  into  an  agree- 
defendant  to  effect  this  assurance^ 
y  had  communicated  the  fact  to  the 
n  they  first  knew  it,  he  would  still 
science,  and  good  faith  have  been 
\cribe  his  name  to  tJie  policy  svsd 

uthoriiy  of  the  decision  of  this  cov/rt 
The  Pacific  Insurance  Company 
B.  674;  ante,  p.  141),  thai  if  the 
rcliants  were  as  alleged,  the.  replica- 
d  answer  to  the  plea, 
orrer  to  a  replication. 
»n,  which  set  out  a  policy  of  marine 
the  ship  Ceylon,  averred  a  total  loss 
1  against. 

a  stated  that  at  the  time  of  the 
said  policy  of  insurance  as  in  the 
itioned,  tne  plaintiffs  concealed 
idant  a  fact  then  known  to  the 
lot  known  to  the  defendant,  and 
said  risk,  that  is  to  say,  that  the 
^  set  sail  and  departed  on  the  said 
said  goods  on  board,  had  met  with 
misrortune  whilst  proceeding  on 

eplication  to  the  sixth  plea  stated 
Dlaintiffs  had  any  knowledge  of  the 
1^,  being  at  a  distance  from  the 
.  letter  written  by  them  to  their 
d  their  said  agent  to  efiect  the  said 
he  plaintiffs  said  that  they  had  no 
he  said  material  fact  until  after 
easonable  time  for  their  agents  to 
underwriter  or  underwriters  to 
goods,  and  to  settle  with  him  or 
and  premium  on  and  for  which  the 
hould  be  effected :  and  the  plaintiffs 
!  ordinary  course  of  business  their 
ht  to  have  agreed  and  settled  as 
e  they,  the  plaintiffs,  knew  of  the 
act;  and  the  plaintiffs  said  that 
w  the  said  fact  the  said  agent  did 
efendant  as  such  underwriter  as 
ire  the  said  goods  and  settled  and 
;he  defendant  the  terms  and  pre- 
r  which  the  defendant  would  insure 
I  the  defendant  made  a  binding 
the  said  agent  to  innure  the  same 
and  for  that  premium,  and  became 
oience,  and  good  faith,  though  not 
)  submit  a  policy  for  insuring  the 
lose  terms  and  for  that  premium ; 
^s  said  that  if  the  said  material  fact 
ud  knowledge  of  it  and  the  premises 
berwards  been  made  known  to  the 
would  still  in  honour,  conscience, 
have  been  bound  to  subscribe  him- 
ixStg  for  such  a  policy  as  aforesaid ; 
fs  said  that  the  policy  in  the  declara- 
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tion  mentioned  was  the  policy  which  the  defendant 
was  so  bound  to  subscribe  as  aforesaid;  and  the 
plaintiffs  said  that  they,  the  plaintiffs,  knowing  as 
the  fact  was,  that  in  due  course  of  business  at  the 
time  when  they  first  had  knowledge  of  the  said 
material  fact,  either  a  policy  for  insuring  the  said 
goods  in  pursuance  of  their  instructions  would  be 
effected  or  that  such  an  agreement  would  be  made 
by  some  underwriter  or  underwriters  which  would 
in  honour,  conscience,  and  good  faith  bind  him  or 
them  to  subscribe  a  policy  for  effecting  the  said  in- 
surance, did  in  good  faith  abstain  from  communi- 
cating the  said  material  fact  to  their  said  agent,  or 
to  the  defendant,  which  is  the  concealment  in  the 
sixth  plea  mentioned. 

Watkin   Willia7n8,  for  plaintiff,   supported  the 
demurrer. 

Butt,  Q.  C.  (with  Shield),  contra. 

The  arguments  sufficiently  appear  from  the  con- 
sidered judgment  of  the  court. 

Cur.  adv.  vult. 

Jan.  24. — Blackburn,  J.  delivered  the  judgment 
of  the  court  (B]^ckburn,  Mellor,  and  Lush,  JJ.). 
The  declaration  in  this  case  was  on  a  marine  policy 
of  insurance.  The  sixth  plea  was  that  at  the  time  of 
the  making  of  the  policy  the  plaintiffs  concealed 
from  the  defendant  a  material  fact  then  known  by 
the  plaintiffs,  and  not  known  to  the  defendant. 
There  is  a  second  replication  to  this  plea,  to  which 
there  is  a  demurrer,  which  was  argued  in  the 
sittings  after  last  term  before  my  brothers  Mellor 
and  Lush  and  myself,  by  Mr.  "W.  Williams  for  the 
plaintiff,  and  Mr.  Butt  for  the  defendants.  Prom 
the  statement  of  the  counsel  we  learn  that  the  re- 
plication was  intended  to  confess  the  plea,  and 
assert  by  way  of  avoiding  it  that  the  plaintiffs  had 
no  knowledge  of  the  material  fact  till  after  the 
slip  was  initialled,  and  to  aver  as  a  fact  what  was 
assumed  in  thejudgment  of  this  court  in  lonides 
v.  The  Pacific  Insurance  Company  (L.  Rep.  6  Q.  B. 
674;  ante,  p.  141),  that  the  slip  is  in  practice, 
and,  according  to  the  understanding  of  those 
engaged  in  marine  insurance,  the  complete  and  final 
contract  between  the  parties,  fixing  the  terms 
of  the  insurance  and  the  premium,  and  neither 
party  can,  without  the  assent  of  the  other,  deviate 
from  the  terms  thus  agreed  on  without  a  breach  of 
faith,  though  for  fiscal  purposes  the  Legislature 
have  enacted  that  this  contract  shall  not  be  en- 
forceable at  law  "or  in  equity.  Some  doubt  was  en- 
tertained whether  the  replication  did  really  raise 
the  question,  and  leave  was  offered  to  the  plaintiffs 
to  amend  on  the  usual  terms,  of  which,  however, 
they  declined  to  avail  themselves.  We  think  that 
the  replication,  as  it  stands,  would  be  proved  by 
proof  of  the  facts  which  we  have  just  stated.  The 
practice  and  understanding  of  merchants  are  not 
matters  of  law,  and  it  ia  open  to  the  defendants  at 
the  trial  to  contend  on  the  traverse  of  this  replica- 
tion that  the  practice  and  understanding  are  not 
such  as  averred,  but  on  this  demurrer  we  must 
take  it  to  be  truly  stated ;  and  that  being  assumed, 
the  question  must  be  determined  whether  this 
excuses  the  concealment  of  a  fact  which  came 
to  the  knowledge  of  the  plaintiffs  afler  the 
execution  of  the  slip,  and  before  the  policy 
was  made.  Mr.  Williams  quoted  authorities  tK> 
show  that  the  assured  must  use  due  diligence  to 
make  his  agents,  who  are  negotiating  a  policy, 
aware  of  all  material  facta  which  fresmy  came  to 
his  knowledge  pTOcedixLg  \i\i<d  TL<e^\Aa^\QCL)  xi^st  ^ 
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we  at  all  question  this  doctrine.  On  the  other 
hand  it  is  quite  clear  that  there  is  no  obligation  to 
disclose  any  matttT  which  first  comes  to  the  know- 
ledge of  the  assured  after  the  policy  is  made,  and 
we  cannot  doubt  that  if  there  was  a  complete  con- 
tract to  execute  a  policy  enforceable  in  a  court  of 
equity,  which  the  slip  in  America  ap|)ears  to  be 
(1  Duer,  107),  the  court  of  equity  would  compel  the 
party  to  execute  the  policy  as  of  the  date  when  he 
was  bound  to  have  executed  it,  notwithstanding 
any  intervening  facts,  on  the  principle  that  in 
equity  the  thing  is  considered  as  done  when  it 
ought  to  have  been  done.  (See  as  to  a  subsequent 
fire  Paine  v.  Mellor,  6  Ves.  .W*).  The  non-dis- 
closure of  a  fact  after  the  jwlicy  was  made  in 
equity  could  have  no  more  effect  than  a  similar 
non-aisclosure  after  it  was  made  in  law.  The 
present  is  an  intermediate  case,  and  the  question 
which  must  now  be  determined  seems  to  us  to  be 
whether  after  the  negotiation  is  complete  and  the 
contract  made  in  fact,  and  in  good  faith,  and  the 
underwriter  is  under  a  moral  obligation  to  exe- 
cute a  formal  policy,  the  insured  is  bound  by  good 
faith  to  give  information  to  the  assurer  of  a  matter 
which  would  make  him  aware  that  hiH  bargain 
was  a  bad  one, — information  which  ought  to  have 
no  effect  on  him,  but  would,  expose  him  to  a 
temptation  to  break  his  contract,  which  as  far  as 
the  law  is  concerned  he  may  do  with  impunity, 
because,  for  fiscal  purposes  the  Legislature  has 
forbidden  the  court  either  of  law  or  equity  to 
enforce  the  contract.  To  the  question  thus  stated, 
the  answer  seems  obvious,  that  he  is  not  bound  to 
lead  his  neighbour  into  temptation.  Until  lately 
no  question  of  this  sort  could  be  raised  in  any 
court,  for  the  rules  of  evidence  required  that  the 
contract  being  written  should  be  proved  by  the 

£  reduction  of  the  writing,  /.  t\,  the  slip,  and  Lord 
lllenborough,  in  Warwick  v.  Shidct  3  Camp.  127, 
accurately  expressed  the  ettect  of  the  statutes  then 
in  force,  when  he  said :  "  The  revenue  laws  forbid 
me  to  look  to  what  is  called  the  slip,*'  and  such 
continued  to  be  th(i  law  down  to  and  after  the  time 
when  Xeno8  v.  Wickhani  (L.  liep.  2  E.  &  Ir. 
App.  2i)d;  16  L.  T.  Rep.  N.  S.  800;  2  Mar. 
Law  Cas.  0.  S.  537)  was  argued  in  the  House 
of  Lords,  and  the  judges  who  (on  the  8th  May 
1867)  gave  their  opinions  in  the  House  of  Lords, 
used  language  showing  that  they  thought  that  the 
law  was  as  stated  by  Lord  Ellenborough ;  and 
so  it  was.  These  passages  were  quoted  and  relied 
on  in  the  argument  before  us.  But  in  that  very 
year,  on  the  31st  May  1867,  the  30th  Vict.  c.  2.1, 
received  the  royal  assent.  This  statute  was  not 
brought  to  the  notice  of  James,  V.C.,  in  CouUon 
V.  Mackenzie  (L.  Rep.  8  Eq.  368.)  According  to  the 
construction  put  upon  it  by  this  court  in  lonidea 
v.  Pacific  Insurance  Companyf  that  Act  completely 
changed  the  law  and  repealed  all  those  Acts  which 
had  ordered  that  the  slip  was  not  so  much  as  to  be 
looked  at  in  a  court  of  justice,  and  put  it  on  a  foot- 
ing very  similar  to  tliat  of  an  unsigned  memo- 
randum of  a  contract  within  the  Statute  of  Frauds, 
or  a  lease  for  more  than  three  years  not  under  seal, 
viz.,  that  it  was  void,  and  not  enforceable  at  law  or 
in  equity,  but  might  be  given  in  evidence  where- 
ever,  though  not  valid,  it  was  material.  It  is  open 
to  the  plaintiffs  in  a  court  of  error  to  question  the 
accuracy  of  the  reasoning  on  which  the  judgment 
in  lonides  v.  Pa^ifi^  Insurance  Company  pro- 
ceeded, but  we  think  that  whilst  it  stands  unre- 
versed,  it  leads  irresistibly  to  the  concluaiou  that 


the  judgment  in  the  present  case  shoold  be  for  the 
plaint iffs.  Judgment  for  the  plaintifi. 

Attorney  for  plaintiffs,  /.  McDiarmia. 

Attorneys  for  defendant,  In^ledew,  Incej  and 
Greeyiing. 


COUBT  OF  EZCKEQUSR 

Beported  bj  T.  W.  SAUHDxms  aod  H.  Lnox,  Eiqn.. 
Barriaters-at-  Law. 


Saturday,  Jan.  27,  1872. 

Jai[£s  v.  The  London  and  South- Western  RuLWiT 

Company. 

Prohibition  to  the  Court  of  Admiralty — CoQit'm 
at  sea — Limitation  of  liabiliiy — Power  of  A^ 
viiralty  Court  to  stay  actions — JimsdiciioA— 
Action  for  negligence. 

The  High  Court  of  Admiralty  is  not  created  fey  tk^ 
statuses  extending  its  jurisdiction  a  Superior  Conri 
so  as  to  take  awayfroni  the  Superior  Courti  ai 
Westminster  tJie  power,  which  they  undovhteily 
possessed  before  those  statutes,  of  issuing  a  prokibi- 
Hon  to  that  court. 

Smith  V.  Brown,  ante  p.  66,  approved  of. 

By  sect.  514  of  the  Merchant  Shipping  Ad  1854  (17 
cj- 18  Vict.  c.  104)  i7  is  enacted  th4zt  in  cases  ichm 
any  liability  has  been  incurred  hv  any  owner  in 
respect  of  loss  of  life  or  loss  of  or  damage  to  skifft, 
boats,  or  goods,  several  claims  are  made  or  amrt- 
hended  in  respect  of  such  liability,  then  it  shul  ^ 
lawful  for  the  Court  of  Chancery  to  entertain  pro- 
ceedings ai  the  suit  of  the  shipowner  for  (t/*r- 
mining  the  amount  of  stieh  liaoilUy  and  for  (he 
distribution  of  such  anwunt  ratecUfly  amongti  tk€ 
several  claimants,  with  power  for  sudi  court  toit(^ 
all  actions  and  suits  pending  in  any  other  couri 
in  relation^  to  the  same  subject  matter. 

By  sect.  54  of  the  Mercliant  Shipping  Acts  Amen')- 
ment  Act  1862  (25  cj-  26  Vict,  c.  63)  substUuiedf^ 
the  Merchant  8hi}>ping  Act  1854,  sect.  60,  U  it 
enacted  that  the  owners  of  any  ship  are  not  UM 
for  loss  of  life,  whetJier  alone  or  toqeilier,  with  ha 
of  or  damage  to  ships,  boats,  greets,  merchandite, 
or  other  things,  to  an  aggregate  anu>unt  exceeding 
152.  per  ton  on  the  ship  s  tonnage.  By  the  Admi' 
ralty  Court  Act  1861  (24  Vict.  c.  10),  sect.  13,  iV  w 
enacted  that  "  wlienever  any  ship  or  vesseU  or  [i< 
proceeds  tlvereof  are  under  arrest  of  the  Hi^^ 
Court  of  Admiralty,  tfie  said  court  shaU  have  Ote 
same  powers  as  are  conferred  upon  the  High  Coitf^ 
of  Cluincery  in  England  by  the  ninth  part  of  t^ 
Merchant  Shipping  Act  1864," 

To  give  the  Admiralty  Court  jurisdiction  in  enteriak 
a  suit  for  limitation  of  liahility,  the  ship  or  i^ 
proceeds  thereof,  or  at  least  an  equivaleni  for  the 
value  of  the  ship,  must  be  under  arrest  of  i^ 
Admiralty  Court. 

The  payment  into  court  in  a  collision  suit  of  a  twnjf 
money  equal  to  the  amount  in  which  the  suit  it  ui- 
stituted  m  lieti  of  bail,  the  ship  having  ^ 
totally  lost  in  the  collision,  is  not  such  an  eauits- 
Unt  as  will  give  the  Admiralty  Court  jwisdidi^ 
to  entertain  a  suit  by  the  shipowner  for  UnUtaiio* 
of  liability. 

Even  the  paymefit  into  court  c^ter  tk^  institwtiem^ 
the  limitaiton  suit  of  €vn  aggregate  amount  ofl^ 
per  ion  on  the  ship's  tonnage  wiU  ^%ot  give  (keei^ 
jurisdiction  in  s%tch  a  case. 

Before  the  Court  of  Admindtiy  eon  haoejunsH^ 
to  entertain  a  suitfor^  eautio  dedatmpenom^ 
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'  to,  limifed  liability^  (he plaintiffs  tn  that  suit 
make  an  absolute  ayid  ttt^ualijied  adnviasion 
ir  liability f  hut  (per  Kelly ,  C.B,)  as  the  Court 
imiralini  has  jurisdiction  to  hear  causes  of 
ion  and  to  decide  the  liahih'ty  of  the  persons 
\ing  Iwiitaiion,  and  cw  fli*^  exact  period  of  the 
vhen  siuh  admission  must  he  made  is  rather 
istion  of  procedure,  such  admission  need  not 
ode  a4  the  tnsiUuiion  of  tlie  suit,  hiU  must  be 
'■  before  a  decree  can  be  gvuen, 
iutiff  took  a  ticket  of  the  London  and  South- 
er}i  Railway  Company,  to  be  conveyed  by 
from  London  to  Ouemsey,  and  when  on  his 
ey  in  the  coinpany*s  vessel,  the  Normandy, 
ten  Southampton  and  Guernsey,  a  collision 
place  between  this  vessel  and  a  vessel  called 
dary,  in  consequence  of  which  the  plaintiff 
is  luggage,  ana  the  Normandy  sank  to  the 
n  of  the  sea.  Cross-suits  were  then  in- 
ed  in  the  Court  of  Admiralty  by  the 
rs  of  both  the  Normandy  and  Mary,  ea^h 
Ing  negligence,  the  owners  of  the  Normandy 
ig  into  court  5000Z.,  the  sum,  in  which  the 
%gaitist  them  was  instituted,  in  lieu  of  bail ; 
an  auction  was  convmenced  in  this  court 
hequer)  by  (he  present  plaintiff  against 
efendants,  as  owners  of  the  Normandy,  and 
auctions  by  other  passengers  were  also 
lenced  against  them  for  losses  sustaiiied  by 
yllision.  The  ovmers  of  the  Normandy  in- 
ed  a  suit  for  limitation  of  liability,  aiid,  in 

proceedings  in  the  Court  of  Admiralty, 
rtook  thai  if  the  court  should  find  the 
landy  solely  to  blame,  or  find  both  tlie 
landv  and  the  Mary  to  blame  for  the  collision, 
would  in  the  other  a^itions  admit  liabilify 
zh  plaintiffs  as  might  prove  their  title  to  sue, 
liey  prayed  the  court  to  pronounce  that  the 
tiffB,  if  liable,  were  not  liable  to  an  aggregate 
iiU  exceeding  152.  per  ton  of  the  aggregate 
ige  of  the  Normandy,  and  that  they  might 
'  liberty  to  pay  into  court  that  sum  with 
ist,  and  thai  aU  further  proceedings  in  the 
%ctions  should  be  stayed,  ^c.  Thereupon  the 
i  of  Admiralty,  after  hea/nng  the  counsel  of  the 
es  in  the  suits  in  thai  court,  ordered  that  all 
ts  should  be  stayed,  the  owners  of  the 
landy  undertaJcirig  to  admit  liability  in  all 
actions,  as  soon  as  the  court  shotild  have  pro- 
ced  for  the  dainages  proceeded  for  in  the  suit 
9  it.  The  decree  pronounced  by  the  court 
i  that  the  court  had  jurisdiction  to  entertain 
luse,  and  thai  the  owners  of  the  Normandy 
entitled  to  limited  liability,  according  to  the 
sums  of  the  Merchant  ^himnna  Act  1854 
the  MercharU  Shipping  Act  1862,  aiid  that 
swerable,  they  were  only  so  in  datnages  to 
wnount  not  exceeding  6S761.,  being  at  tlie 
of  151.  for  each  ton  of  the    registered   ton- 

and  ike  owners  were  ordered  to  pay  into 
thai  sum,  together  wUh  interest  The  court 
lecreed  the  Normandy  to  have  been  solely  to 
J  for  the  collision.  The  defendants  a^cor- 
y  paid  into  court  the  said  sum  of  63762. 
%irUif  in  the  action  in  this  court  having 
sd  for  a  rule  to  prohibit  the  Court  of  Ad- 
!fy  from  fwrther  proceeding  in  the  suit  and 
fiuiher  proceeding  to  enforce  and  issue  any  in- 
ion  to  reshwn  (he  plavntiff  from  'prosecuting 
Mon  tn  Ms  court,  the  court  directed  Mm 
dare  in  prohdbiUon,  whieh  he  accordingly 
tmd  the  firegaing  foots  hamng  been  set  out 


tn  the  declaration  ayid  tJie  defendants*  plea,  tht 

plaintiff  demurred  to  such  plea. 

Held,  first,  tluit  a  prohibition  would  lie  from  this 

court  to  the  Court  of  Admiralty  ;   secondly.  That 

as  neither  tlie  vessel  nor  the  proceeds  tJiereof  was 

or  were  under  arrest  of  the  Court  of  Admiralty, 

as  enacted  by  sect.  13  of  the  24  Vict.  c.  10,  the 

Court  of  Admiralty  had  no  jurisdiction. 

Per  Kelly,   C.B. — That  hod  an  equivalent  for  the 

ship   been   brought  into    court,  that  ivould  have 

given  the    Court  of  Admiraltff  jurisdiction,  but 

that  a  payment  info  court  of  5000L   in  lieu  of 

bail  could  not  be  taken  as  an  equivalent  for  the 

value  of  the  ship.     If  at  the  time  of  the  institution 

of  the  suit  a  sum  equal  to  15?.  per  ton  on  the 

ship^s  tonnage  had  been  in  court,  that  might  have 

been  an  equivalent    Also  that  the  admission  of 

liability  should  be  an  absoluie  and  not  a  quaUJied 

admission. 

Per  Martin,  B. — That  the  suit  of  limited  liability 

shoidd  be  a  simple   one   of  itself,  and    that  the 

plaintiff  in  the  present  action  should  have  been  a 

party  to  it. 

Quoire,   Whether  the  Court  of  Adyniralty  had  any 

jurisdiction  over  such  a  cause  of  action. 
In  a  former  term  a  rule  had  been  obtained  hy  the 
plaintiff  calling  upon  the  defendants  and  the  judge 
of  the  High  Court  of  Admiralty  to  show  cause 
why  they  should  not  be  prohibited  from  further 
proceeding  in  a  certain  suit  in  the  said  court  called 
the  Normandy,  and  numbered  5366,  to  the  injury 
of  the  said  plaintiff,  and  why  they  should  not  be 
prohibited  from  further  proceeding  to  enforce  and 
issue  any  injunction  to  restrain  the  said  plaintiff 
from  prosecuting  a  certain  action  in  this  court  in 
which  the  said  plaintiff  is  the  plaintiff  and  the 
said  company  are  the  defendants,  on  the  ground 
that  such  suit  and  proceedings  are  without  juris- 
diction, or  in  excess  of  jurisdiction,  and  why  the 
said  company  should  not  pay  the  costs  of  and 
occasioned  by  this  rule. 

Upon  the  argument  of  that  rule,  the  court 
directed  the  plaintiff  to  declare  in  prohibition, 
which  he  accordingly  did  as  follows. 

The  declaration  in  prohibition  stated  that  the 
defendants  were  common  carriers  of  passengers 
with  their  luggage  from  London  to  Guernsey,  and 
the  plaintiff  became  a  passenger  with  his  luggage 
to  be  conveyed  from  London  to  Guernsey,  and 
that  afterwards  the  plaintiff  was  safely  conveyed 
to  Southampton  for  a  portion  of  his  journey,  but 
that  whilst  the  plaintiff  was  being  carried  by  the 
defendants  in  and  upon  a  certain  steam  vessel 
called  the  Normandy,  the  said  vessel,  by  and 
through  the  negligence,  misconduct,  and  actual 
default  of  the  defendants,  came  into  collision  with 
a  certain  other  steam  vessel  called  the  Mary, 
whereby  the  said  steam. vessel  the  Normandy  was 
so  damaged  that  it  sank,  and  by  reason  of  the  pre- 
mises the  plaintiff  was  cast  mto  the  water  and 
injured,  and  his  luggage  was  lost,  &c. ;  and  that 
afterwards  he  brought  an  action  in  the  Exchequer 
of  Pleas  against  the  defendants  to  recover  damages 
in  respect  of  the  premises,  and  declared  against 
the  defendants  in  the  said  action.  The  declara- 
tion in  prohibition  then  set  out  the  declaration  in 
the  action,  which  was  in  substance  the  same 
as  above,  claiming  as  damages  200L  To  the 
declaration  in  the  action  the  defendants  pleaded 
first,  not  guilty ;  secondly,  that  the  luggage  delivered 
to  them  was  received  subject  to  the  condition  that 
they  shoald  be  exempt  from  ^i»bM\t^  lot  %ss^  \s»». 


228 


MARITIME  LAW  CASES. 


Ex.] 


James  v.  The  London  and  Soutii-Western  Bailwat  Gompakt. 


[Ex. 


or  damages  which  might  arise  during  the  carriage 
of  such  luggage  by  sea  from  the  act  of  God,  the 
Queen's  enemies,  fire,  accidents  from  machinery, 
boilers  and  steam,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever,  and  that  the 
loss  of  the  said  luggage  arose  durini?  the  carriage 
of  the  same  by  sea,  from  dangers  and  accidents  of 
the  sea  and  navigation  within  the  meaning  of  the 
above  condition.  To  which  pleas  the  plaintiff 
replied,  taking  and  joining  issue  and  giving  notice 
of  trial.  The  declaration  in  prohibition  further 
stated  that  afterwards,  on  the  Dth  June  1870,  the 
defendants  commenced  a  certain  suit  of  limitation 
of  liability  in  the  High  Court  of  Admiralty,  which 
suit  was  named  the  Nonnandiff  No.  5366,  against 
Edward  Jordan  Hough  and  others,  the  owners  of 
the  said  steamship  the  Mary,  and  against  the 
owners  of  the  cargo  of  the  said  steamship,  and 
against  all  and  every  other  person  or  persons 
interested  in  the  said  steam  vessels  the  Mary  and 
the  Normandy y  or  having  any  right,  claim,  or  in- 
terest whatsoever  with  reference  to  or  arising  out  of 
the  collision  aforesaid,  and  that  the  defendants 
afterwards  presented  and  filed  a  petition  in  the 
said  suit  (see  3  Mar.  Law  Cas.  0.  S.  519.)  The 
declaration  in  prohibition  then  set  out  such 
petition,  which  stated,  amongst  other  facts,  that 
the  defendants  were  owners  of  the  said  vessel 
called  the  Normandy,  of  the  tonnage  of  4*2505  tons 
without  deduction  being  made  on  account  of  engine 
room ;  that  at  midnight  on  the  16th  March  1870 
the  Normandy,  laden  with  a  cargo  of  general 
merchandise  and  carrying  Her  Majesty's  mails  and 
with  about  thirty  persons  as  passengers  on  board, 
left  Southampton  for  Jersey,  and  that  on  the  morn- 
ing of  the  17th  the  Normaiidy  came  into  collision 
with  the  Mary  and  sank,  and  that  in  consequence  the 
master  and  many  of  the  passengers  and  crew  of  the 
Normandy,  and  their  luggage  and  effects,  were  lost, 
and  also  that  the  Mary  was  damaged,  and  her 
cargo,  in  fact,  lost ;  that  the  said  collision  oc^curred 
without  the  actual  fault  or  privity  of  the  plaintiffs 
— the  owners  of  the  Normayidy  ;  that  on  the  13th 
April  1870,  a  caveat  warrant  against  the  arrest  of 
the  Mary  was  filed  in  the  Court  of  Admiralty  by 
the  owners  of  the  Mary,  they  undertaking  to  give 
bail ;  that  on  the  7th  May  1870,  a  cause  of  damage, 
No.  5347,  was  instituted  in  the  said  Court  of 
Admiralty  against  the  Mary  by  the  plaintiffs,  the 
owners  of  tho  Normandy ;  and  that  on  the  21st 
May  a  cause  of  damage,  No.  5350,  was  instituted 
in  the  Court  of  Admiralty  against  the  owners  of 
the  Nonnandy,  on  behalf  of  the  owners  of  the 
Mary  and  the  owners  of  her  cargo,  to  recover 
damages  by  reason  of  the  said  collision,  and  on  the 
30th  May  an  appearance  was  entered  in  the  latter 
Bnit  by  the  defendants,  and  the  sum  of  50002.,  the 
amount  in  which  such  suit  had  been  instituted, 
was  paid  into  court  in  lieu  of  bail ;  that  actions  have 
been  brought  against  the  plaintiffs,  the  ownera  of 
the  Normandy,  in  respect  of  loss  of  and  damage  to 
goods  on  board  the  Normandy  at  the  time  of  the 
said  collision,  and  they  have  reason  to  believe  that 
other  actions  and  suits  will  be  brought  and  insti- 
tuted against  them  for  the  recovery  of  damages  in  re- 
spect of  loss  of  life  of  persons  on  board  the  NbrmanciT/, 
and  loss  and  damage  to  goods  on  board  the  Nor- 
mandy, and  goods  on  board  the  Mary  at  the  time 
of  the  collision ;  that  the  value  of  the  Normandy  at 
the  time  of  the  said  collision  at  15Z.  sterling  for 
every  ton  of  the  gross  registered  tonn&ge  \b  pre- 


sumed to  be  insufficient  to  answer  the  claims  in 
the  said  suits  or  actions;  that  the  plaintiff?, the 
said  owners  of  the  Normandy,  undertake  that  if 
the  Court  of  Admiralty  should,  in  the  said  suit, 
No.  5351 »,  find  the  Normandy  solely  to  blame,  or 
find  both  the  Nonnandif  and  the  Mary  to  blame 
for  the  aforesaid  collision,  they  will,  in  the  M 
other  actions  and  suits,  admit  liability  to  such 
plaintiffs  as  may  prove  their  title  to  sue  in  such 
other  actions  and  suits.  The  petition  then  pnjed 
the  judge  of  the  Admiralty  Court  to  pronounce  that 
the  plaintiffs,  if  liable,  are  not  liable  in  damages  in 
respect  of  loss  or  damage  to  ships,  goods,  mer- 
chandise, or  other  things,  or  in  respect  of  loss  of 
life  or  personal  injury,  to  an  af^c;regate  amoont 
exceeding  15Z.  for  each  ton  of  the  rtoss  regis- 
tered tonnage  of  the  Normandy,  and  that  the 
plaintiffs  may  be  at  liberty  to  pay  into  the  registry 
of  the  court  such  aggregate  amount,  together  witL 
interest,  at  4  per  cent.,  fi-om  tho  date  of  the  colli- 
sion to  the  day  of  the  payment  into  court,  and  that 
all  further  proceedings  in  the  said  soits  ai)d 
actions,  with  the  exception  of  the  said  suits  num- 
bered respectively  5347  and  5359,  be  stayed,  &c. 
The  declaration  in  prohibition  then  set  ont  the 
answer  of  the  owners  of  the  Mary,  denying  aD 
blame  on  their  parts,  and  denying  tne  jurisdiction 
of  the  Court  of  Admiralty  to  grant  the  prayer  of 
the  petition.  The  declaration  further  stiated  that 
on  the  4th  June,  1870,  tho  judge  of  the  Coon  of 
Admiralty,  having  heard  counsel  for  the  plaintiffs 
and  defendants  m  the  foregoing  suits,  ordered 
that  all  actions  and  suits  pending  in  any  other 
court  in  relation  to  the  subject  matter  of  that 
suit — to  wit,  the  liability  of  the  owners  of  the  vessel 
Normandy,  the  plaintiffs  in  this  suit,  in  respect  of 
the  loss  of  life,  or  personal  injury,  or  loss  or 
damage  to  ships,  goods,  merchandise,  or  other 
things,  on  the  occasion  of  a  collision  which  oc- 
curred on  or  about  the  17th  March,  1870,  between 
the  said  vessel  Normandy  and  a  vessel  called  the 
Mary — be  stopped;  the  plaintiffs,  by  their coonsel, 
undertaking  to  admit  their  liability  in  all  such 
actions  and  suits  as  soon  as  the  court  shall  hiTe 
pronounced  for  the  damage  proceeded  for  in  the 
cause  pending  in  this  court,  entitled  The  Ncr- 
mandy  (5359),  or  for  a  moiety  of  such  damage: 
and  tluit  afterwards,  on  the  14th  July  1870, 
the  judge  made  a  decree  or  order  in  the 
said  suit,  which  was  set  out  (see  3  Mar. 
Law.  Cas.  O.  S.  519).  The  decree  stated  that 
the  judge  prononnc^  that  the  court  had 
jurisdiction  to  entertain  the  cause  and  that 
the  owners  of  the  Normandy  are  entitled  to 
limited  liability  according  to  the  provisions  of 
the  Merchant  Shipping  Act  1854,  and  the  Mei^ 
chant  Shipping  Act  Amendment  Act  1862;  and 
that,  in  respect  of  the  loss  occasioned  by  the  col- 
lision, the  owners  of  the  Nortnandy,  if  answenUe, 
are  only  so  in  damages  to  an  amount  not  ezoeed^ 
ing  6376Z.,  being  at  the  rate  of  151,  for  each  ton  of 
the  registered  tonnage ;  and  he  ordered  the 
owners  to  pay  into  court  that  sum,  together 
with  interest  thereon  at  the  rate  of  4  per  cent 
and  he  condemned  the  plaintiffs  in  toe  coiti 
of  the  suit.  The  declaration  in  prohibition  then 
set  forth  that  the  defendants  in  the  present 
action  afterwards  applied  to  the  Ckiiui  d 
Admiralty,  and  took  proceeding^,  and  are  oob- 
tinuing  to  take  prooeedingSt  to  induce  the  mii 
court  to  issue  a  fiirther  injonotion  directed  to  thi 
plaintiff  to  restrain  him  from  nw^MM^ing  witk  III 
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tion  in  the  said  Court  of  Exchequer  of  Pleas, 
ve  not  ceased  to  prosecute  the  said  applica- 
knd  that  at  the  several  times  of  the  com- 
ment of  the  said  suit  in  the  said  court,  and 
said  order  and  decree  and  application,  the 
lip,  the  Normandy,  was  not,  nor  were  any 
ds  thereof,  under  the  arrest  of  the  said  court, 
sre  the  said  Normandy,  or  any  proceeds 
f  since  the  commencement  of  such  suit,  under 
rrest,  and  that  the  plaintiff  was  not  ever  the 
ff  or  defendant  in  any  suit  in  the  said  court, 
lat  the  citation  in  the  said  suit  was  not 

on  the  plaintiff,  nor  any  other  process  of 
d  court,  previously  to  the  service  of  or  other 
iie  said  order  of  the  4th  June  1870,  and  that 
ing  to  the  law  of  England  the  cognisance  of 
id  suit  called  The  Normandy,  No.  5366, 
s  not  to  the  High  Court  of  Aomiralty,  and 
he  said  court  has  no  power  or  authority  to 
lin  the  petition  of  the  plaintiffs  in  such  suit, 
said  application,  or  for  an  injunction,  or  to 
^ny  sucn  order  as  is  hereinbefore  stated,  or 
der  or  injunction  in  the  said  suit  in  the 
Ligh  Court  of  Admiralty,  or  otherwise  to 
n  the  plaintiff  prosecuting  his  said  action  in 
id  Court  of  Exchequer  of  Pleas,  &c.  The 
ttion  concluded  by  praying  for  a  writ  of  pro- 
n  to  the  judge  of  the  Court  of  Admiralty  to 
it  him  from  enforcing  or  issuing  any  ii^'unc- 
)  restrain  the  said  plaintiff,  or  further  to 
iea  before  him  in  anywise  touching  the  pre- 
aforesaid,  or  proceed  further  on  the  said 
n  or  in  the  said  suit  in  anywise  against  or  to 
briment,  loss,  or  damage  of  the  plaintiff, 
his  declaration  in  prohibition  the  defendants 
d,  admitting  all  the  introductoir  averments 
plaintiff,  and  alleging  that  on  the  29th  July 
he  before-mentioned  two  oauses  of  damage 
;  come  on  for  hearing,  the  Court  of  Admiralty 
idgment  against  the  defendants,  and  decreed 
ifendants*  said  vessel  Normandy  solely  to 
for  the  said  collision,  and  on  the  4th  Aug. 
Pendants  paid  into  court,  in  the  said  suit  of 
ion  of  liability,  the  sum  of  6473L  11«.,  being 
m  of  6376Z.  together  with  proper  interest, 
istribution  rateably  among  the  several 
nts,  and  thereupon  admitted  their  liability  in 
moe  of  the  undertaking  of  their  counsel,  as 
in  the  said  order  of  the  4th  June  1870.  The 
len  set  out  the  various  proceedings  which 
afterwards  taken  in  the  suit  of  limited 
y.  It  further  stated  that  on  the  22nd  Nov. 
le  defendants  moved  the  Court  of  Admiralty 
rain  the  plaintiff  from  prosecuting  his  said 
at  law  acainst  the  defendants,  and  the  court, 
;  heard  the  plaintiff  by  his  counsel,  took  timc' 
berate;  and  that  the  motion  for  the  present 
ition  having  subsequently,  on  the  24tn  Nov., 
lade,  and  a  rule  nisi  having  been  granted, 
ige  of  the  Admiralty  Court  declined  to  make 
'der  on  the  said  motion  pending  the  pro- 
Z8  of  prohibition  in  this  court.  The  plea 
led  by  averring  jurisdiction  in  the  said 
of  Admiralty, 
his  plea  the  plaintiff  demurred. 

plaintiff's  points  of  argument: — 1.  The 
loea  not  show  any  jurisdiction  in  the 
of  Admiralty  to  entertain  the  suit  in  that 
or  to  make  any  ii\jauotion  staying  the  plain- 
ctian  for  damages.  The  Court  of  Admiralty 
t  jorisdiclion  to  entertain  the  suit  for  limita- 
'  JiabOityt  for  the  kSlcmng  reaeona.    2.  The 


jurisdiction  of  the  court  quoad  hoc  is  entirely 
founded  on  the  24  Vict.  c.  10,  s.  13,  and  unless  the 
ship  or  its  proceeds  were  under  the  arrest  of  the 
court  it  could  have  no  jurisdiction.  The  ship, 
being  at  the  bottom  of  the  sea,  could  not  be  under 
arrest,  and,  as  there  never  were  any  proceeds  of  it, 
the  Court  of  Admiralty  could  not  nave  jurisdic- 
tion. 3.  The  court  could  not,  by  ordering  a  sum 
of  money  to  be  paid  into  court  to  represent  the 
ship,  thereby  give  itself  jurisdiction,  for,  at  the  time 
it  made  the  order,  and  at  the  time  the  suit  in  which 
the  order  was  made  was  instituted  it  had,  by  hypo- 
thesis, no  jurisdiction,  and  the  jurisdiction  must 
exist  at  the  commencement  of  the  suit.  4.  To 
hold  that  the  court  has  jurisdiction  would  be  to 
defeat  the  object  of  the  statute,  which  was  to  pre- 
vent two  suits,  and  make  it  unnecessary  for  the 
shipowner  to  pay  the  value  of  his  ship  into  court 
when  it  was  already  under  arrest.  Further,  the 
court  has  no  iurisdiction  to  grant  an  injunction. 
5.  The  court  has  no  jurisdiction  to  interfere  with 
an  action  on  contract  made  on  land  to  carry  goods 

Eartly  by  land  and  partly  by  water.  6.  The  lia- 
ility  of  the  shipowner  causing  damage  upon  his 
contracts  is  not  limited  by  the  Merchant  Shipping 
Acts.  7.  The  action  in  the  Exchequer  is  not  an 
action  in  another  court  relating  to  tne  same  sub- 
ject-matter as  the  suit  in  the  Court  of  Admiraltv. 

8.  The  pleadings  in  the  Admiralty  Court  do 
not  allege  or  show,  as  they  ought  in  order 
to  found  the  jurisdiction,  that  the  damage  in 
question  was  not  caused  by  the  actual  fault 
or  privity  of  the  defendants,  and,  on  the  whole, 
the    contrary   appears    to    have   been    the   case. 

9.  The  defendants  dispute  their  habiUty,  which 
ought  to  be  tried  at  common  law,  the  Court  of 
Aomiralty  being  only  authorised  to  distribute  the 
proceeds  of  the  ship  in  cases  of  undisputed  liability, 
and  to  do  all  things  incidental  to  such  distribution. 

10.  Under  any  circumstances,  the  Court  of  Admi- 
ralty would  only  have  jurisdiction  to  stay  the 
judgment  in  the  action,  and  not  the  trial  of  the 
issues  joined,  which  it  is  itself  incompetent  to  try. 
As  to  prohibition  lying  to  the  Court  of  Admiralty, 
— 11.  it  has  been  so  decided:  Jennings  v.  Aud^ 
ley  (2  Brownlow,  30) ;  Grant  v.  Gould  (2  H.  Bl. 
69,  100) ;  Velthasen  v.  Ormsley  (3  T.  R.  315) ; 
The  Admiralty  Case  (12  Co.  73) ;  Smith  v.  Brown 
(ante,  p.  56 ;  40  L.  J.,  Q.  B.,  214 ;  24  L.  T.  Rep.  N.  S. 
808.)  12.  Independently  of  authority,  it  lies,  for  the 
Court  of  Admiralty  is  an  inferior  court.  13. 
Even  though  it  should  be  for  some  purposes  a 
Superior  Court,  prohibition  would  lie  to  it  for 
various  reasons :  first,  because  it  proceeds  contrary 
to  the  course  of  the  common  law;  secondly,  be- 
cause the  court  of  appeal  from  it  is  different  from 
the  court  of  appeal  of  the  common  law  courts; 
thirdly,  from  tne  necessity  of  the  case,  for  other- 
wise there  would  be  no  means  of  causing  the 
common  law  to  be  respected  and  observed  whore 
the  rights  of  parties  are  brought  in  question  in  the 
Admiralty  Court.  14.  The  Admiralty  Court  Met 
makes  no  difference  in  this  respect,  for  the  right  of 
the  common  law  courts  to  prohibit  the  Court  of 
Admiralty  before  that  statute  could  not  be  taken 
away  except  by  express  enactment,  and  there  is 
none  such. 

The  defendants*  points   of  argument :   1.  That 
under  the  circumstances  stated  in  the  plea,  taken  in 
conjunction  with  the  statutory  powers  of  the  Court 
of  Admiralty  conferred  h^  ^vaioii^  oNSti^  %\A^jQ^fi^ 
the  24  Yict.  c  10,  »,  1^,  XXie  \1  h.  \^^V5J^^.\^Ak 
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8.  .51-i,  the  Mercliaut  Shipping  Act    Amendmont 
Act   18G*J,  s.  .Vt,  tho  said  Court  of  Admimlty  lias 
jurisdiction  to  outcrtaiu  tho  suit  for  limitation  of 
litibiliry,  and  to  ^mnt  an  injunction  to  stop  the 
plaintilf's  action   for  damaj^es.      2.  That  where  a 
ship,   or    the   prt>C€eds  thereof,  are   under  arrest 
of     the    High    Court     of    Admiralty,    the     said 
court     has,  by    virtue    of    tlie    provisions  of    the 
Admiralty    Court    Act    18G1,    all    those    powers 
which  are  cont'orred   on  the  Court   of   Chancery, 
the    Merchant     Shijjping     Act    IS^Vl-,    sect.    •'>14, 
and  that  the  pl(?adings  do  not  show  that  the  Court 
of  Admiralty  has  exceeded  the  said  powers,  and  it 
iu  effect  appears  that  thoy  have  not  oxcee<led  them. 
13.  That  the  sums  paid  into  c(mrt  under  the  order 
of  the  11th  .July  1S70  n»present  and  are  virtnally 
the  "  [irocecds  "  within  the  moaning  of  the  lit  Vict, 
c.  lU,  s,  liJ.     1.  That  the  woifls  "under  arrest  of 
the  court  "  were  virtually  satislicil  by  tho  prayer 
and  readiness  of  the  defendants  to  be  permitte<t  to 
bring  the  **  prooeirds  "  into  court,  and  f)y  the  order 
of  the  said  court  <»f  the  1-kh  July  I870  being  uuidr. 
conditional  thereon.     *>.  That  in  order  under  Llie 
24;  \'n'X.  c.  1(»,  s.  lo,  to  give  the  Court  of  Admiralty 
the  power  conferred  on  the  Court  of  Chancery  in' 
the  MiTchani  ShippinL'  Act  1K.M,  s.  oil,  it  is  not 
nf'essary  that  at  the  time  of  the  in»tituti(Mi  of  the 
(;iuse  tho   shi])  <a'  "  prixreeds  thereof"  should  bo 
under  arrest   of  the  Court  of  Admiralty.     <>.  That 
the  mere  fa<rt  of  a  ship  going  to  the  bottom,  or 
beingf)therwise  wholly  lost,  does  not  oust  the  Court 
of  Admiralty  from  jurisdiction  over  the  claims  of 
the  parties  ansing  from  her  l(»ss  :  (7V<f'  Anntlln^  Br. 
&  Lush,  l:M  ;  W'l  L.  J.  im,  l\  M.  &  A.)     7.  That  to 
hold  that  this  couit  coiUd  prohibit  the  Court  of  Ad- 
miralty from  pi'oceeiling  in  this  c^iuse  woidd  be  to 
defnive  the  defendants  of  the  right  to  have  their 
liability  limited  intended  to  be  conferred  (m  ship- 
owners by  th<;  21-  Vict.  c.  lO,  s.  VX     8.  That  from 
the  (circumstances  stated  in  the  j)lea  the  plaintifl' 
is  e-topped  from  denying  the  jurisdiction   of  the 
Couit   of  Admiraltv   in  the   sai<l  cause,  and  ha.*- 
othorwi>e  disentitled  himself  to  a  prohibition.     *.♦. 
That  a  ])rohibition  does  not  lie  in  this  c^se  to  the 
High    Court  of  Admiralty,  more  (j.-^pecially  since 
thr»  passing  of  the  following  Acts,  \\  ^  1  Vict.  c. 
t).\  s.s.  11,  V\  and  ll»:  'it  Vict.  c.  10,  ss.  1'2,  i:*»,  11. 
i:.,  10,  17,  and  2:{;    \\\  &  \V1  Vict.c.  71,  ss.l>  and-JtJ; 
ol  ife  o.">  Vict.  c.  *»1,  s.  2;  and  see  Jiirkrfts  v.  Ihifvn- 
haul,  1  A.  &  H:.  l;5:J.     10.  That  even  if  the  order  of 
the   Court    of    Admiralty   of   the   1th   June    1870 
cannot  be  supported,  yet,  that  at  any  time  atler 
the  payment  mto  court  under  the  order  of  the  11th 
July  1870,  theConrt  of  Admiralty  had  and  now  has 
power  to  grant  an  injunction  to  stop  the  plaintiff's 
action  under  the  2 1  Vict.  c.  10,  s.  13,  and  so  th<.'  writ 
prayed  for  is   too  large,  and  cannot  be  granted. 
11.  That   the   pleadings   do   not  disclose   a   valid 
cause  for  prohibition,  or  any  valid  power  in  the 
court  to  grant  the  same.     12.  That  the  contnu-t  in 
the  declaration  mentioned  is  within  the  Merchant 
Shipping  Act  Amendment  Act  18(52,  s.  51,  on  this 
(among  other  grounds) :  The  effect  of  such  con- 
tract  to    carry    partly  by    land    and    partly    by 
water,  is   to   give   the  defendants  tho  protection 
of  any  statute  limiting  the  liability  of  carriers  by 
lan<i  as  to  so  much  of  the  journey  as  is  to  be  per- 
formed on  land,  and  the  protection  of  any  statute 
limiting  the  liability  of  carriers  by  water  as  to  so 

much   of   the  journey  as  is  to   be  performed  by  i  powers  w  are  conferred  npoa  the  BBS  Oowt  rf  Ch» 
n-rtf<.*r,  Hiid  not  to  put  them  o»iL  kA  t\\e  \»vv^tecV\o\\  \  vi^t^  vn  ^u«l&ad  by  the  ninth  pArt  of  The  Biwfc^" 
of  cither  Act :  (See  Le  Coateiw  v.  Tlte  JiOiuloa  and  \  %Vi\vvam  KsttVSSA^l  Ib^YkfLo.  lOA). 


Sf'tnth'Wegfprn  Raihoay  Company^  L.  Rep.  1  Q.E 
21-k)  13.  That  the  defendants  having  paid  into 
the  Court  of  Admiralty  an  amount  to  the  fiill 
extent  of  their  liability  in  respect  of  the  collision, 
to  be  there  distributed  according  to  law,  this  court 
will  not  interfere  to  harass  them  with  proceedings 
in  other  courts  with  respect  to  the  same  subject- 
matter  :  (See  Potts  V.  Plnre,  8  Ex.  905 ;  5  H.  of  L 
Cas.  388.)  The  proceedings  in  the  case  of  The 
Normamhf  in  the  Court  of  Admiralty  will  be 
found  3  jVtar.  Law  Cas.  0.  S.  519 ;  L.  Rep.  3  A.  AE. 
152;  23  L.  T.  Rep.  N.  S.  631. (n) 

Sir  /.  Knralake,  Q.  C.  and  C.  Wood  appeared 
for  the  defendants  in  support  of  the  plea, 

Manisfy,  Q.  C.  and  tv.  E,  Harrison,  for  the 
plaintiff,  appeared  in  supi>ort  of  the  demurrer. 

The  arguments  and  cases  arc  so  fully  referred  to 
in  the  very  elaborate  and  exhaustive  judgments  of 
the  learned  judges,  that  it  is  unnecessary  to  repeat 
them  here. 

Kelly,  C.  B. — In  this  case  of  James  v.  The  Lon- 
(^on  and  Soiifh-Wf^Htern  ^{aifwtiy  Company,  it  is 
with  very  great  regret  that  I  feel  myself  compelled 
to  hold  that  the  plaintiff  is  entitl^  to  the  judg- 
ment of  the  court.  I  say  it  is  with  very  great 
regret,  l>ecause  I  think  it  is  manifest,  that  upon 
tlie  ftK*ts,  the  justice  and  the  merits  of  the 
case  ore  altogether  with  the  defendants  in  pro- 
hibition, whom — in  order  to  avoid  confusion— 1 
will  hereafter  call  "  the  company ;  "  for  they  have 
been  made  subject,  by  reason  of  this  most  unfor- 
tunate collision — as  to  which  the   shareholders, 


{a)  By  sect.  514  of  the  Merchant  Shipping  Act 
185^^,  17  A  18  Tiot.  o.  104  (ninth  part)  it  ia  eiueted: 
That  in  oaaed  where  any  liability  lias  been  incnned  bj 
any  owner  in  roapect  of  loea  or  damage  to  gooda,  ic, 
and  poveral  claima  are  made  or  apprehended  in  respect  of 
auuh  liability,  then  it  shall  be  lawful  for  the  High  Coort 
of  Cham^ry  ....  to  entertain  proceedings  at  the  nit 
of  any  owner  for  the  purpose  of  aetemiimng  the  aawaat 
ot  >ii(*h  liabilitv  ....  and  for  the  distxibntion  of  aA 
auKjunt  ratoably  amongst  the  ReTeral  daimaata,  with 
p(>wor  for  any  snch  oourt  to  atop  all  actions  and  Buiti 
pending  in  any  other  court  in  relation  to  the  same  sabjeot 
matter,  &Ai. 

13y  thu  Merchant  Shipping  Acta  Amendment  Act  1863 
(2r>  ^  2G  Viot.  c.  G3)  a.  54— The  owners  of  any  ahip.  whethtf 
iiritinh  or  foreign,  shall  not,  in  casea  where  all  or  any  of 
the  following  evonta  occur  without  their  aotnal  faolt  or 
privity,  that  is  to  say  :  -Firat,  where  any  loaa  of  life  or 
pcrrtonal  injury  is  cauHud  to  any  person  carried  ia  inch 
ship ;  secondly,  where  any  damage  or  loaa  ia  caoaed  to 
any  goo<l!<,  merchandiae,  or  other  things  whataoerer  oa 
hoara  snch  ship ;  thirdly,  where  any  loaa  of  life,  or  per* 
sond  injury  is  by  reason  of  the  improper  naTi^atkm  of 
HU(!h  ship  as  aforesaid  caused  to  any  peraoncunediBaBy 
uthur  ship  or  boat ;  fourthly,  whore  any  loaa  or  dapyigt 
is  by  reason  of  the  improper  navigation  of  aneh  ship  » 
aforesaid  caused  to  any  other  ahip  or  boat,  or  to  i^ 
gooda,  merchandiae,  or  other  thing  wbataoeTer  on  board 
any  other  ship  or  boat :  be  anawerable  in  daangM  i> 
respect  of  loss  of  life  or  peraonai  injorj,  either  alone  or 
together  with  loss  or  damage  to  ahipa,  boats,  gooda,  nff- 
chiuidii^e  or  other  thinga,  to  an  agvr^pate  amount  axeeod' 
inj^  fiftoon  ponnda  for  each  ton  of  their  ahip'a  tonna|e; 
nor  in  ro^poct  of  loaa  or  damage  to  ahipa,  gooda,  Ac.  .  •  • 
to  an  aggregate  amount  exoooding  eight  ponnda  for  smA 
ton  of  the  ahip'a  tonnage ;  anoh  tonnaffe  to  be  tki 
registered  tunna^  in  the  caae  of  ■a-^li^g  ahipa,  andintht 
case  of  steam  ahipa  the  groaa  tannage,  without  dednolMa 
on  account  of  engine  room. 

By  the  24  Vict.  c.  10  (Tho  Admiralty  Cnurt  Act  M), 
s.  13,  it  ia  enacted  that — Whenefer  any  ship  or  toh^ 
or  the  proceeda  thereof,  are  nnder  aitiaat  of  the  Bifk 
Court  of  Admiralty,  the  aaid  oonrt  ahall  haTS  the  *■* 
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0  the  parties  reallj  liable,  are  altogether 
>S8 — to  a  claim  to  a  very  large    amount 

in  respect  of  which,  now  they  have  at  last 
xi  their  liability,  they  are  clearly  entitled  to 
lefit  of  those  statutes  with  regard  to  what 
d  **  limited  liability."     But,  looking  at  the 

this  case  and  the  proceedings  in  the  Court 
liralty,  I  am  clearly  of  opinion  that  this  writ 
dbition  ought  to  go,  on  the  ground  that 
urt  of  Admiralty  was  proceeding  at  the 
'hen  the  motion  was  made,  and  at  the 
the  declaration  in  prohibition,  without  juris - 
At  a  very  early  period  of  the  argument 
imated  our  opinion  that  if  the  Court  of 
ilty  be  really  proceeding  in  the  suit  without 
;tion,  the  writ  of  prohibition  will  lie  in  this 
ly  of  the  Superior  Courts  of  law,  without 
ierence  to  the  nature  of  the  constitution  of 
Tt ;  and  consequently  the  only  question  is, 
ire  or  was  there  not  jurisdiction  to  entertain 
dt  at  the  time  when  the  application  for  a 
tion  was  made,  or  rather  at  the  time  of  the 
tion  in  prohibition  P  Now,  the  objection  to 
proceedmgs  in  the  Coiirt  of  Admiralty  is 
pon  two  grounds;  first,  upon  the  ground 
ere  is  a  want  of  jurisdiction  by  reason  of  the 
ly  not  having  admitted  their  liability ;  and, 
ly,  upon  the  ^ound  that  the  condition  upon 
ilone  the  jurisdiction  is  conferred  upon  the 
of  Admiralty  to  entertain  a  suit  of  this 
did  not  attach,  namely*  that  a  cause  had  not 
id  in  which  at  the  time  of  the  suit  being 
^  any  ship  or  vessel,  or  the  proceeds 
',  were  under  arrest  of  the  High  Court  of 
alty.  Now,  it  is  necessary  first  to  consider 
mnd  which  was  originally  principally  argued 

Bar :  the  question  of  tne  waut  of  any 
ion,  or  rather  the  absence  of  any  admission, 
lity  on  the  part  of  the  company.  And  really 
his  point  the  question  is  not  whether  an 
ion  of  liability  is  indispensably  and  abso- 
necessary  in  order  to  entitle  the  plaintiffs  in 

suit  to  a  decree  of  limited  liability;  but 
iT  that  was  not  a  matter  arising  or  which 
arise  and  might  be  disposed  of  in  the  course 
suit,  and  was  not  in  itself  an  original  sine 
n  to  enable  the  plaintiff  to  institute  the  suit 
It  was  certainlv  argued  at  the  Bar 
.0  admission  of  liaoility  was  necessary  at 
a  suit  of  this  nature,  and  the  nigh 
ity  of  Dr.  Lushington  was  quoted  to 
sh  that  proposition ;  out  I  shall  deal  with 
oint,  which  nas  arisen  incidentally  in  this 
ereafter.  With  re^rd  to  the  question  of 
3r  in  the  first  place  it  was  essentially  neces- 
lat  there  should  be  an  admission  of  liability, 
we  proceed  to  consider  the  question  at  what 
of  tne  suit  it  was  absolutely  necessary  that 
mission  should  appear  and  constitute  a  part 

an  irrevocable  part— of    the   proceedmgs 

1  suit,  we  must  look  to  the  statute  to 
hat  really  is  the  jurisdiction  conferred 
ipon  the  Court    of   Chancery,  and   after- 

though  upon  a  different  condition  and 
somewhat  different  circumstances,  upon  the 
of  Admiralty,  to  entertain  a  suit  of  this 
>tion.  Now,  it  is  only  necessary  to  look  at 
•rda  of  the  Act  of  Parliament,  in  the  514th 
I  of  the  17  &  18  Vict.  c.  104,  to  see  that  it  is 
tely  neoessary  that  there  should  be  an  ad- 
n  of  liability,  not  merelj  to  authorise  the 
of  ChanoeBy  to  oiteiiaui  the  snit,  but  to 


enable  the  Court  of  Chancery  to  take  that  proceeding 
in  the  suit,  and  ultimately  to  pronounce  that  decree, 
which  it  was  the  very  object  of  the  statute  to 
enable  the  court  to  pronounce — a  relief  of  the  ship- 
owner who  had  been  made  subject  to  these  claims. 
The  words  of  the  Act  are:  *'In  case  where  any 
liability  has  been  or  is  alleged  to  have  been 
incurred  by  any  owner  in  respect  of  loss  of  life, 
personal  injury,  or  loss  of  or  damage  to  ships, 
boats,  or  goods,  and  several  claims  are  made  or 
apprehended  in  respect  of  such  liability,  then,  sub- 
ject to  the  right  hereinbefore  given  to  the  Board 
of  Trade  of  recovering  damages  in  the  United 
Kingdom  in  respect  of  loss  of  life  or  personal 
injuiT,  it  shall  be  lawful  in  England  or  Ireland  for 
the  High  .Court  of  Chancery  "  —  now  see  what 
follows — "to  entertain  proceedings  at  the  suit  of 
any  owner  for  the  purpose  *' — for  what  purpose  ? 
For  the  purpose  of  ascertaining  whether  the  ship- 
owneris  liable  forthese  claims  orany  of  them,  or  not  P 
No  such  power  is  conferred — no  such  proceeding 
or  inquiry  is  at  all  referred  to  or  mentioned  in  this 
clause ;  but  it  is  only  "  for  the  purpose  of  deter- 
mining the  amount  of  such  liability,  subject  as  afore- 
said, and  for  the  distribution  of  such  amount  rateably 
amongst  the  several  claimants,"  and  so  forth. 
Here  then  it  is  ouite  clear  that  the  functions  of  the 
Hi^h  Court  of  Chancery  are  precise  and  defined. 
It  IS  not  to  inquire  into  whether  the  shipowner  is 
liable  or  not,  and  in  case  he  should  be  found  liable, 
or  in  case  he  should  admit  his  liability,  then  to 
proceed  to  ascertain  the  amount  and  to  apportion 
the  same  in  court,  but  it  is  only  and  solely  to 
entertain  proceedings  at  the  suit  of  any  "  owner  " 
for  the  purpose  of  determining  the  amount  of  such 
liability,  subject  as  aforesaid,  and  for  the  distribu- 
tion of  such  amount  rateably  amongst  the  several 
claimants  out  of  the  fund  in  court.  I  do  not 
therefore  see  how  it  can  possiblv  be  contended 
that,  without  such  liability  either  altogether  proved 
or  admitted  on  the  record,  admitted  in  some  way 
or  other,  it  was  irrevocably  binding  on  the  party 
so  admitting — upon  the  shipowner  who  claims  the 
relief  to  which  he  may  be  entitled  under  the 
statute.  I  do  not  see  how  anything  more,  any 
greater  or  other  power,  is  conferred  upon  the  court 
than  to  simply  ascertain  the  amount,  and  then 
to  apportion  that  amount  among  the  different 
claimants.  The  absence  of  any  other  provision 
in  this  section  raises  the  all-important  question 
whether  the  Court  of  Chancery  has  any  jurisdiction 
or  power  at  all  to  entertain  originally  a  suit,  or 
incidentally  to  determine  a  suit  already  raised,  for 
the  purpose  of  determining  the  question  of 
liability  under  Lord  Campbell's  Act,  or  even 
liability  for  a  personal  injury  sustained  by  reason 
of  the  collision  P  I  need  hardly  say  that  if  a 
bill  in  the  Court  of  Chancery  were  tiled  by  the 
executors  of  one  deceased  under  Lord  Campbell's 
Act,  charging  that  the  death  had  been  occasioned 
by  the  negligence  of  the  shipowner  in  question, 
the  company,  by  reason  of  the  collision  complained 
of,  to  recover  damages  by  reason  of  that  loss,  it 
would  be  open  to  demurrer,  and  the  bill  would  be 
at  once  dismissed.  Lord  Campbell's  Act  gives 
the  power  to  the  executors  of  the  deceased, 
under  such  circumstances,  and  having  such  a 
claim,  to  enforce  that  claim  by  an  action  at  law,  to 
recover  damages  in  a  mode,  and  by  a  certain  course 
of  procedmre,  and  with  certain  results  familiar  to 
us  aU.  But  no  such  ^w«c  ia  cwofect^  m^tsl  >5aft 
Court  of  GbajioeTi^,  ueA  \  vcci  ^\i  ^  Vm»\a  "qs^ 
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stand  upon  what  ground  it  can  be  contended  that 
the  Court  of  Chancery — at  all  events  the  original 
court  upon  which  this  jurisdiction  was  first  con- 
ferred by  the  Act  of  ^Parliament — possesses  any 
power  in  such  a  suit  to  determine  the  question  of 
liability  ;  and  if  it  has  no  such  power,  how  is  the 
question  of  liability  to  be  determined  P  How  can 
justice  bo  done,  or  a  decree  be  effectually  made  under 
this  Act  of  Parliament,  in  relief  of  the  owners  of 
tphe  ship  lost  ?  Whether  there  has  been  a  collision 
occasioniug  damage,  under  the  circumstances  of 
this  case  how  is  it  to  be  ascertained,  except  by 
admission  of  the  parties  in  any  suit  in  Chancery 
which  may  be  preferred  under  this  Act  of  Parlia- 
ment? Then  comes  the  question,  is  there  any 
difference  in  the  Court  of  Admiraljby  P  Now, 
when  we  look  to  the  13th  section  of  the  24  Vict, 
c.  10,  we  fiud  that  the  word  "jurisdiction"  is  not 
introduced,  but  it  is  included  and  comprehended 
in  the  word  "  powers  ?"  We  find  that,  under 
circumstances  mentioned  in  the  condition  specified, 
the  said  court  shall  have  the  same  powers  as  are 
conferred  upon  the  High  Court  of  Chancery  by  the 
Act  of  1854.  Now,  if  no  such  power  is  conferred 
by  the  Act  of  1854  on  the  Court  of  Chan- 
cery, and  no  such  power  can  pass  under 
this  later  Act  of  Parliament  to  the  Court  of 
Admiralty,  then  it  is  quite  true,  as  argued  at 
the  bar  on  behalf  of  the  company,  that  the  Court 
of  Admiralty  possesses  and  mhorits  original  and 
independent  jurisdiction  in  cases  of  damage  by 
reason  of  collisions  between  ships.  That  is  true  ; 
and  if  that  original  jurisdiction  comprehended  a 
case  of  this  nature,  no  doubt  there  would 
be  a  difference  between  the  law  as  applicable 
to  it  in  the  Court  of  Admiralty  and  that 
same  law  as  applicable  to  a  case  in  the  Court 
of  Chancery.  But  although  the  Court  of  Admi- 
ralty possess  juritfdiction,  and,  indeed,  although  it 
possessed  it  before,  it  is  further  conferred  upon  it 
under  the  7th  section  of  this  same  Act  of  the 
24th  Vict.,  that  it  shall  have  jurisdiction  over  any 
claim  for  damage  done  by  any  ship.  Although, 
therefore,  the  court  had  an  original  jurisdiction, 
and  for  aught  I  know — I  say  nothing  upon  that 
point— that  jurisdiction  may  be  somewhat  en- 
larged by  this  7th  section  of  the  24th  Vict.,  still 
I  think  it  cannot  be  successfully  contended  that 
the  Court  of  Admimlty  ever  did  possess,  either 
originally  by  its  ancient  constitution  or  under  the 
provisions  of  this  Act  of  Parliament,  any  jurisdic- 
tion to  entertain  an  original  suit  claiming  compen- 
sation, either  under  Lord  Campbell's  Act  or  for  a 
mere  personal  inj  ury .  As  far  as  authority  goes  the 
case  of  S^nith  v.  Brown  (sup.)  in  the  Queen's  Bench 
is  decisive.  It  may  be  that  having  a  concurrent 
jurisdiction,  and  this  being  a  new  case,  the  first  or 
rather  the  second  case  only  that  has  arisen  on 
this  point  under  these  Acts  of  Parliament,  we 
might,  without  any  disrespect  towards  the  Couil 
of  Queen's  Bench,  entertain  a  different  opinion 
and  pronounce  a  judgment  at  variance  with  the 
decision  in  that  case,  and  more  especially  so  as  in  the 
course  of  the  argument  in  that  case,  I  may  say  of  the 
judgment  or  the  opinions  delivered  by  tne  learned 
judges,  differences  appear  to  have  been  entertained, 
and,  indeed,  have  been  recognised  and  held  in  that 
case  between  the  Court  of  Queen's  Bench,  and  not 
merely  the  Courtof  Admiralty  but  the  Privy  Council. 
I,  however,  speaking  independently  ana  without 
reference  to  authority,  either  to  the  autkoriUvi^ 
referred  to  in  the  Court  of  Admiralty  or  a£b^rwac^tt 


upon  appeal  before  the  Privy  Council,  am^ 
clearly  of  opinion  that  there  is  nothing  in  i^ 
these  two  Acts  of  Parliament  which  cckrl^ 
jurisdiction  whatsoever  upon  the  Courtof  C 
or  upon  the  Court  of  Admiralty  to  erk.  A 
original  suit  at  the    instance    of  on^^ 


\ 


damage  under  Lord  Campbell's  Act, 
damages  merely  for  a  personal  injury, 
in  the  Queen's  Bench,  as  far  as  it  went,  ~ 
rity  to  this  effect.  But  without  sqcI 
and  independently  of  any  such  aath( 
nothing  whatever  to  enable  the  Court  ( 
or  the  Court  of  Admiralty  to  entertain 
and  the  language  to  which  I  have  adve; 
514th  section,  which  relates  to  th> 
Chancery,  is  quite  at  variance  with  it ; 
power  conferred  on  the  Court  of  Chani 
section  is,  as  I  have  already  observf  *^ 
ascertain  the  amount  of  the 
wards  to  apportion  among  the  claimai 
that  may  be  paid  into  court.  I  thinx.^^ 
that  it  is  an  objection  to  these  proceediiK^^/^ 
was  no  admission  of  liability;  indeoS thi 
been  no  sufficient  admission  of  liabiUt^j^  in  ^^ 
at  all  until  a  late  period  in  the  suit,  at  which  ^ 
indeed  that  which  had  been  a  conditionaiadzoj 
became  an  absolute  an  irrevocable  admis 
which,  perhaps,  may  be  deemed  sufficient.  Bat 
comes  the  question,  although  there  must  be  an 
mission  of  liability  by  the  shipowners  who  ci 
the  reUef  under  these  Acts  of  Parliament  before 
decree  in  their  favour  can  be  pronounced,  is  it* 
lutely  necessary  that  in  the  original  prooeedmf 
which  the  suit  is  first  commencea  and  put 
brought  into  the  court  in  (]^aestion,  that  to 
there  the  unconcUtional  admission  of  liability  sb* 
appear?  I  am  not  prepared  to  say  that  it  k 
There  are  no  words  in  either  Act  of  PaHi*^ 
expressly  requiring  that  before  either  court  • 
entertain  a  suit  al  this  nature  the  liv 
shall  be  admitted.  It  results  only  froiQ 
limited  powers  conferred  upon  these 
courts  in  succession,  and  from  the  lanS 
of  the  Act  of  Parliament,  by  which  their  faiw 
and  their  jurisdictions  seems  to  be  confined  t 
mere  ascertaining  of  the  amount,  and  thei 
appropriation  of  the  different  portions  of  the  I 
and  I  am  not  prepared  to  say  that  it  wonld  i 
competent  to  the  Court  of  Admiralty— J 
nothing  at  present  of  the  Court  of  Chancei 
make  a  rule  or  order,  as  no  particular  mode  c 
cedure  is  pointed  out  by  the  Act,  giving  the. 
ralty  Court  jurisdiction  to  make  any  rule  ii 
tion  to  procedure,  to  the  effect  that  upon  titf 
tuting  of  a  suit  of  this  nature  the  plaintif 
petition  in  general  terms  for  relief  under  tl 
and  that  there  should  be  an  admission  of  li 
made  within  a  certain  number  of  davs,  or  n 
such  form  and  at  such  period,  but  always  b 
decree  could  be  pronounced  and  the  relief 
that  at  some  period  or  other  in  the  suit  ocm' 
with  reference  to  the  course  of  prooeedi 
the  Court  of  Admiralty,  there  should  be  an 
sion  of  liability.  If  that  be  so  the  effect  if 
there  must  be  an  admission  ofliabili^,  and 
conditional  and  irrevocable  admission  to 
the  court  to  pronounce  judgment,  that  i% 
nounce  a  decree  in  favour  of  the  daim  to 
liability.  It  does  not  foUow,  and  I  do  i 
that  there  is  anything  in  the  statato  afai 
to  require  that  that  admissioa  ihpaU  hi 
«^,  «xidL  «&  \Ax\i  ^  tha  inirtitatiqa  ^M 
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trae  that  in  the  case  in  Kay 
:  V.  Afidiie  1  K.  &  J.  263),  in 
lich  I  entirely  concur,  the  bill 
the  plaintiffs  held  to  be  not  en- 
:  claimed,  by  reason  of  the  bill 
3  suit  was  commenced,  contain- 
f  an  admission  of  liability ;  but 
hat  bill,  we  find  it  was  a  bill  in 
s  the  liability  not  admitted  but 
.  it  was  clear  that  upon  the  bill 
^he  statute  afforded,  or  might 
cree,  was  duly  claimed,  and  in 
ent  terms.  That  bill  was  not 
murrer.      If  there  had  been   a 

bill  and  the  suit  had  been 
3on  of  there  being  no  state- 
ill  of  an  admission  of  lia- 
bave  had  a  different  effect, 
;hen  have  been  contended  that 
issed  for  want  of  jurisdiction; 
bertained,  and  it  appears  to  me 
lat  decision  is  not  that  the  court 

unless  the  bill  shall  show  that 

suit  there  is  an  admission  of 
IS  necessary,  before  any  decree 
ced,  that  there  should  be  an 
by.  We  find  that  an  injunction 
(plied  for.  Not  only  was  there 
bility,  but  there  was  a  dem'al  of 

these  circumstances  the  learned 
Id,  and  most  correctly  held,  that 

be  maintained,  and  whether  it 
ncre  refusal  of  the  injunction  or 
le  bill  is  not  material.  It  was  a 
5r  of  law  upon  a  question  of  law 
rse  of  the  suit,  and  then  it  did 

necessarily  in  effect,  imply  a 
^ant  or  absence  of  jurisdiction, 
he  Court  of  Admiralty,  and  to 
here  was  a  want  of  jurisdiction, 
rved  that  it  appears  to  me  to  be 
of  the  court,  in  regulating  its 
letermine  at  what  period  of  the 
)t  prejudicial  to  other  parties  in 
at  form  an  admission  of  liability 
Therefore,  under  the  circum- 
y  it  appears  to  me — I  am  far 

is  not  open  to  a  great  deal  of 
old  be  going  too  far  were  this 
e  judgment  in  favour  of  the 
bion,  on  the  ground  that  there 
)n  in  that  court  to  entertain 
there  was  not  in  the  original 
•n,  and  indeed  not  till  a  later 

an  admission  of  liability.  It 
iid,  under  the  authority  of  a 

Lushington  (Tlie  Anialia,  1 
S.  471 ;  1  Mar.  Law  Cas.  O.S. 
nission  of  liability  is  neces- 
lot  think  that  that  is,  or  could 
lat  decision,  or  that  that  very 
iingushed  judge  could  have 
h  conclusion — I  mean  treat- 
sral  proposition  applicable  to 
cases  of  this  nature  that  might 
of  Admiralty.  Looking  at  the 
he  case  which  were  before  him, 

question  of  damage,  and  the 
ge,  arose  in  a  suit'between  ship- 
lers  of  cargo  or  parts  of  cargo 
8,  it  mig^t  haye  been  true  that 
jmisdiotion  to  determizie  the 


question  of  liability  in  those  suits,  that  is,  in  the 
suits  then  before  the  learned  judge,  and  as  the 
question  of  liability  hod  already  been  determined, 
or  might,  or  might  not  have  been  determined 
before  a  decree  could  be  pronounced  in  the  suit  for 
limited  liability,  the  observation  may  have  been 
made,    "it  is    unnecessary  there    should   be  an 
admission  of  liability,  because  that  question  will 
be  determined,  and  there  must  be  a  decision  to 
the  same  effect,  that  is,  a  decision  that  the  ship- 
owners are  liable,  before  the  decree  can  be  pro- 
nounced."   That  would  reconcile  the  dictum  or 
the  decision  of  Dr.  Lushington  with  the  law  as  we 
are  now  disposed  to  hold  it  as  applicable  to  cases 
of  this  nature.     I  must,  however,  add  that  if  it 
really  be  the  effect  of  that  or  any  other  decision  in 
the  Court  of  Admiralty  that  there  must  not  be  an 
absolute,  unconditional,  and  irrevocable  admission 
of  liability  before  a  decree  of  this  kind  can   be 
pronounced,    in   such    a    suit,    I    am   clearly   of 
opinion  that  the  decision  is  wrong,  and  ought  not 
to  guide  any  court  of  law  or  equity,  or  admiralty, 
or  any  other  court,   in  any  case   that  may  arise 
under  these  Acts  of  Parliament.     It  is  perfectly 
clear  that  the  whole  power  conferred  upon  the 
Court  of  Chancei'y,  and  therefore  the  sole  power 
conferred  by  the  Act  of  Parliament  upon  the  Court 
of  Admiralty,  is  limited  to  the  ascertaining  of  the 
amount,  and  the  appropriation  and  distribution  of 
the  fund  in  court  among  the  different  claimants. 
I  think,  therefore,  that  it  was  absolutely  neces- 
sary that  there  should  be  an  admission  of  liability 
before  any  decree  in  this  case  could  have  been  pro- 
nounced in  relief  of  the  company ;  but  it  does  not 
appear  to  me  to  follow,  and  I  am  not  disposed  to 
hold,  that  there  was  want  of  jurisdiction  to  enter- 
tain  the   suit  by   reason  of  that  admission  not 
having    been  made    until    a    comparatively  late 
period  of  the  suit,  so  that  it  was  made ;  however, 
it  was  made  before  any  decree  was  pronounced.     I 
do  not  speak  with  confidence  upon  this  subject, 
I    am  not   at  all    prepared  to  hold    that  as   in 
the  course  of  these  proceedings  it  was  necessary  to 
entertiiin  the   question    of    liability,   though   in- 
directly and  incidentally  only,  the  court  did  not 
exceed  its  jurisdiction  in  proceeding  to  entertain 
that  question,  and  that  the  prohibition  might  not 
have  been  moved  for  and  ought  to  have  issued  at 
an  earlier  period  of  this   suit ;  because,  when  we 
look  at  the  facts  of  this  case,  we  find  that  there  had 
been  a  cause  of  damage,  first  between  the  owners  of 
the  Mary  and  the  company,  the  owners  of  the  Nor- 
mandy ^  and  then  again  an  error  suit  by  the  owners 
of  the  Nontuindy  against  the  owners  of  the  Mary, 
and  in  those  suits  the  question  of  liability  arose.  As 
in  fact  those  were  the  only  suits  in  which  any  ques- 
tion of  liability  could  or  did  arise  at  the  time,  and  the 
court,  after  the  institution  of  this  suit,  the  suit  in 
question,  proceeded  with  the  investigation  of  those 
two  causes,  and  in  truth  to  a  decision  of  those  two 
causes,  which  involved  the  question  of  an  admis- 
sion of  liability  in  the  cause  in   question  or  of 
a  limitation  of  liability,  1  am  by  no  means  prepared 
to  hold  that  it  was  not  competent  to  the  plaintiff 
in  this  case,  to  sue  for  a  prohibition  in  order 
to  restrain  the  Court  of  Admiralty  from  proceed- 
ing to  entertain,  even  indirectly,  the  question  of 
liability  in  the  suit  or  suits  before  that  court.  But, 
as  I  have  observed,  as  this  seems  to  me  to  involve 
rather  a  (juestion  of  procedure  as  to  the  period 
of  the  suit  at  which  it  is  neGeaaexY  ^^^  ««isn^sk- 
sion  should  be  ma^  woii  dno&  n^  n^n^Asaac^ 
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involve  the  question  whether  it  must  be  made 
before  the  suit  is  instituted,  I  would  forbear  to 
hold  upon  the  present  occasion  tliat  the  prohibi- 
tion ought  to  go  in  this  case,  on  the  ground  merely 
that  at  the  time  when  the  suit  was  instituted,  or  in 
the  petition  by  means  of  which  it  was  instituted, 
the  plaintiff  and  now  the  company  have  failed  to 
admit  their  liability.     I  think  it  may  be  deemed  a 
mere  question  of  procedure,  and,  therefore,  on  this 
ground,   the   plaintiff   has    not    entitled    himself 
to  the  judgment  of  the  court.     I   now  come   to 
the    more  material  question,  whether  the  court 
had  jurisdiction  to  entertain  this  suit  of  limited 
liability  under   the   13th   section  of  the   Act   of 
Parliament  (24  Vict.  c.  10),  or  whether  this  13th 
section  does  not  confer  this    jurisdiction  upon  a 
condition  which  had  not    been    performed,    and 
which  did  not  therefore   attach   at    the  moment 
when  this  suit  was  instituted.     That  depends  upon 
the  words  inti*oducing  the  13th  section.     First,  it 
is  to  be  observed  that  they  are  totally  and  essen- 
tially different  from  the  words  in  which  the  Sl-ith 
section  confers  this  power  or  jurisdiction  upon  the 
Court  of  Chancery,  and  in  the  earlier  Act  the 
words  are,  **  In  cases  where  any  liability  has  been 
or  is  alleged  to  be  incurred  by  any  owner  in  re- 
spect of  loss  of  life  or  personsd  injurVf  or  loss  of, 
or  damage  to  ships,  •lx)ats,  or  goods, '  and  so  on, 
it  shall  be  lawful  to  the  court  to  entertain  a  suit 
of  this  nature.     It  is,  therefore,  necessary  only  to 
give  the  Court  of  Chancery  jurisdiction  to  enter- 
tain a  suit  of  limited  liability  that  there  should  be 
a  claim  or  claims,  and  that  there  should  be  either 
a  liability  or  the  mere  allegation  of  a  liability  to 
the  damage  which   may  be  claimed.    Therefore 
in   the  Court    of  Chancery  if,    after  a  collision 
of  this  nature,  the  loss  of  a  ship,  injury  to  the 
cflTgo,   the  death    of  persons,    giving  claims    to 
executors  under  Lord  Campbeirs  Act,  or  personal 
injuries,  or  any  other  sucn  species  of  claim   of 
damage,  it  is  quite  enough  that  such  claims  should 
exist  and  be  made  upon  the  company,  upon  the 
shipowners,  to  entitle  the  shipowners  at  once  to 
go  in  the  Court  of  Chancery,  file  their  bill,  and 
claim  the  relief  afforded  by  the  Act  of  Parliament. 
The  mere  existence  of  the  claims,  even  without  suit, 
is  enough.  If  several  come  together  and  make  their 
claim  against  a  shipowner  for  damage  arising  from 
a  collision,  it  is  at  once  competent  to  a  shipowner 
to  ^o  to  the  Court  of  Chancery  to  file  his  bill  for 
limited  liability,  in  other    words    admitting  his 
liability  to  the  claims,  and  call  upon  the  Court  of 
Chancery   to  ascertain  the  amount,  and  then  to 
apportion  the  value  of  the  ship  or  the  value  of  the 
snip  in  reference  to  her  registered  tonnage,  which 
of  course  must  be  paid  into  court,  and  then  he  is 
entitled  to  the  relief  which  he  claims.    The  only 
condition  as  I  have  observed,  in  the  earlier  Act 
of    Parliament  upon  which    the    jurisdiction    o 
the  Court  of  Chancery  arises,  is  that  claims  should 
exist  and  be  made  upon  the  shipowner.     But  when 
we  come  to  the  case  of  the  Court  of  Admiralty, 
there  is  a  condition  of  a  totally  different  nature,  and 
a  condition  made  in  very  plain  and  express  terms, 
without  which,  and  independently  of  which,  no 
power  whatever  is  conferred,  no  jurisdiction  what- 
ever arises  in  the  Court  of  Admiralty.    The  condi- 
tion here  is,  not  if  any  claim  shall  be  made  or 
exist,  but  "whenever  any  ship  or  vessel,  or  the 
proceeds  thereof,  are  under  an*est  of  the  High 
Court  of  Admiralty,'*  the  court  &ball  thon  have  the 
rame  powers  as  the  Oourt  of  Chancery.    IS  \\i«tQ 


be  any  force  or  meaning  in  words,  there 

therefore  be  a  case  in  which  a  ship  or  vessel, 

proceeds  thereof,  are  under  arrest  in  the 

Court  of  Admiralty,  or  some  such  state  of  i 

clearly  amounting  to  an  equivalent,  shall  e 

enable  the  court  to  assume  to  it«elf  and  to  ei 

any  such  jurisdiction.     Well,  did  it  exist  i 

case  P    It  clearly  did  not.     What  were  the  d 

stances  of  this  case  P    At  the  time,  I  meat 

this  suit  of  limited  liability  was  instituted 

Court    of  Admiralty,  a    cause  of  danugi 

arisen  by  the  owners  of  the  Jfary  again 

Nonnandy.    A  cross  suit  was  instituted  I 

owners   of    the   Normaivdy  against  the  ( 

of   the   Mary ;    and    what   has   taken  pli 

those  suits  to  bring  the  case,  or  even  tx 

lo  bring   the   case,  or  tend  to   bring  tb 

within  Mie  provision  of  the  24th  Vict.  c.  10 

the  arrest  of  the  ship  or  the  proceeds  of  tl 

or  anything  equivalent,  but  merely  the  p 

into   court   on  the    port   of  the  owners 

Normandy,    the    company    in    question, 

sum   which,   it  now    appears  beyond  aT 

is  less  than  the  amount  for  which  the  c 

are  liable  with  reference  to  the  register 

nage  and  the  value  of  the  ship;  and  therefor 

insufficient  to  meet  the  claims  that  miehtl 

indeed  to  meet  any  claims  that  might  b 

under  this  Act  of  Parliament.    Such  wast 

of  things  at  the  time  this  suit  was  im 

But  then,  did  a  state  of  things  exist  wh 

an  equivalent  P     Undoubtedly  we  have  t 

authority  of    a  very  leamea    and  accoo 

jud^,  and  one    having   a  long  and  gi 

penence  in  causes  of    this    nature— Sir 

rhillimore  —  that    an    equivalent    is   si 

But    in  the  case  that  was  before  him- 

it  was  the  Northumbria  (3  Mar.  Law.  C 

316) — the    state    of    things    which   exist 

this  :  it  was  not  the  case  of  the  arrest  of 

or  the  proceeds  thereof,  but  merely  of  a 

money,  the  full  value  of  the  ship  being 

and  under  the  control  of  the  court.    It  i 

than  an  equivalent,  and  therefore,  and 

circumstances,  the  Act  of    Parliament 

Again,  I  say  here,  I  entertained  consideral 

whether  an  equivalent  could  be  sufficient, 

there  must  not  be  in  the  veiy  langiiafl 

Act  of  Parliament  some  '*  ship  or  vessel 

proceeds  thereof  under  arrest.      I  cannot 

I   entertained  a  doubt  whether  any  e( 

can   be    substituted   for    these   very  pi 

intelligible  words    which    the    Legislato 

and    which    they    have    made    the  oon< 

the  assuming  by   this  court  of  the  jar 

in  question.      But  when  I  find  that  the 

judge  of   the  Admiralty   Court  has  hi 

an  equivalent  is  sufficient,    that  is,  if 

deed   the   whole    proceeds   of  the  shipi 

whole  value  of  the  ship  in  the  case  where 

has  sunk  in  the  sea,  is  an  equivalent,  an 

the  case  within  the  Act  of  Parliament,  1 

at  all  disposed  to  overrule  that  decisioD* 

hold  in   this  court,  unfamiliar  as  #e  i 

the    process  and  procedure,   and  a  ^ 

relating   to  and  involving  the  praonoe 

Court  of  Admiralty,  that  that  decisioo  ii 

I  think,  therefore,  at  once  adopting  the  4 

Sir  Robert  Phillimore,  aa  fo^r  as  it  goei^ " 

may  be  an  equivalent  for  the  ship  ortto] 

.  of  it  being  under  arrest*  and  «U  ne  M 
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Here  I  mast  b&j,  and  with  great  rogrct,  I 
ltIy  of  opinion  that  no  such  equivalent  did 

What  is  supposed  to  be  the  equivalent? 
:ias  been  paid  into  court ;  that  is  manifestly 
ient.  The  court  could  not  exercise  its  func- 
r*  perform  its  dutj  supposing  claims  were 
1.8  probably  they  will  be,  to  the  amount  of 
or  7000f.  or  more.  The  court  could  not 
ci  its  duty  under  the  Act  of  Parliament  and 
riate  the  requisite  sum  to  each  and  every  of 
Imants,  because  5000Z.  is  not  equal  to  63761., 
Ls  the  sum  that  ought  to  have  been  in  court, 
er  any  circamstances,  consistently  with  the 
lings  of  the  court  and  the  Act  of  Parlia- 
k  sum  of  6S761.,  the  full  value  of  this  ship  in 
1,  I  mean,  to  its  registered  tonnage,  nad 
jn   court,    and  under  the  control    of    the 

I  should  have  been  quite  prepared  to 
lat  it  was  an  equivalent,  tnat  the  foundation 
misdiction  then  existed,  and  that  this  suit 
have  been  -properly  and  lawfully  instituted. 
Mmnch  as  at  the  time  it  was  instituted  not 
as  there  no  such  sum  as  63762.  in  court, 
3  sum    at  all  adequate   to   the  exigencies 

case — and  I  do  not  see  how  it  appears 
ij  certainty  that  any  such  sum  would  have 
ud  into  court — I  think  the  foundation  of  the 

0  proceed,  the  foundation  of  the  jurisdiction 
court,  is    altogether  wanting;   that   this 

on,  which  U  made  in  clear  and  express 
in  this  the  only  section  of  the  Act  of  Purlia- 
hat  confers  any  such  jurisdiction  upon  the 
>f  Admiralty,  was  wanting ;  and  that,  conse- 
f,  there  was  no  jurisdiction  in  the  Court  of 
ftlty  to  entertain  this  suit,  and  therefore  that 
it  of  prohibition  or  the  judgment  in  favour  * 
plaintm  in  prohibition  must  go.  I  can  only 
lin  that  if  it  were  possible,  consistent  with 
ms  of  the  Act  of  Parliament  by  which  we 
bound,  whatever  we  may  think  of  the  pro- 
which  we  must  submit  to  and  act  upon,  I 
x>me  to  any  other  conclusion  and  pronounce 
ber  judgment  I  would  do  so ;  and  most 
,  beoftuse  nothing  can  be  clearer  than  that, 
the  circumstances  of  this  case,  the  share- 
B  ci  this  company  are  entitled  to  the  benefit 

1  Act  of  Parliament.  Unfortunately  thev 
roceeded  in  the  Court  of  Admiralty  in  such 
that  is,  first  of  all,  without  their  admission 
lility,  as  to  raise  a  series  of  important  and 
It  questions;  in  other  words,  a  series  of 
ks  to  that  to  which  they  were  entitled ;  and 
tave  also  instituted  their  suit  without  regard 

to  the  language  of  the  Act  of  Parliament, 
alone  entitled  them  to  bring  any  such  suit 
*  the  court,  or  the  court  to  entertain  any 
suit  Under  these  circumstances  I  must 
•bat  this  court  has  proceeded  without  juris- 
%  and  that  consequently  there  must  be 
lent  for  the  plaintiff. 

*Tiir,  B. — I  am  of  the  same  opinion.  The 
^ut  made  by  Sir  John  Karslake  was  that 
the  present  constitution  of  the  Court  of 
^ty,  under  the  Admiralty  Act  1861,  this 
prohibition  did  not  lie  at  all,  and  that  the 
t*  that  Act  of  Parliament  was  to  place  the 
i^ting  Court  of  Admiralty  on  the  footing  in 
>cict8  of  one  of  the  Superior  Courts.  As  I 
Waj8  understood,  there  are  four  Superior 
in  tiiis  country,  the  Court  of  Chancery,  the 
Of  C^peen's  Bench,  the  Court  of  Common 
ludtihe  Comt  of  Sxohequer;  and  lappre-  ^ 


hcnd  none  of  those  courts  is  competent  to  direct  a 
writ  of  prohibition  to  one  of  the  others,  and  that 
the   law  of  this  country  vests  in  those   Superior 
Courts   the  power  of  determining  whether  they 
have  jurisdiction  or  not,  subject  of  course  to  a  writ 
of  error,  or  any  other  legal  mode  of  questioning  a 
decision  they  may  come  to.     But  with  respect  to 
all  other  courts  of  this  country,  I  apprehend  they 
are  all  inferior  to  the  four  Su|)erior  Courts  I  have 
mentioned  ;  and  as  reganls  the  Court  of  Admiralty, 
prohibitions  have  issued  for  centuries  in  respect  of 
proceedings  in  the  Court  of  Admiralty  from  all  the* 
other  Superior  Courts.     From  the  form  in  which 
the  Admiralty  Act  of  1861  is  framed  I  am  satisfied 
that  it  cjoes  not  and  did  not  intend  to  take  away 
that   writ   of   prohibition;    for  it   will    be   found 
when    I    come    to    call   attention  to    the    effect 
of  the  Act,  that  if  it  had  l)een  the  intention  to 
take   away  the  writ   of   prohibition,   there  would 
have    been    an    express    clause    to    that    effect. 
That  is  my  belief  upon  the  construction  of  this 
Act ;  but  as  far  as  we  are  concerned  there  is  no 
necessity  to  give  any  judgment  upon  it,  because  it 
is  concluded.     The  Court  of  Queen's  Bench  have 
given  judgment  in  the  case  of  Smith  v.  Brnwn(8up.), 
in  which  they  claimed  to  exercise  this  right  of  issu- 
ing this  writ  of  prohibition,  and  they  did  issue  it. 
By  that  judgment  we  are  bound,  and  if  there  be  error 
in  that  it  must  be  decided  in  a  court  of  error. 
With  respect  to  this  particular  case  the  facts  are 
these :     Upon  some  day  in  1870  the  plaintiff  went 
to  the  Waterloo  Station  and  took  a  ticket  from 
Jjondon   to   Guernsey.     That  was  for  a  journey 
partly  by  land  and  partly  by  water;  and  ne  pro- 
ceeded   and    got    safe    to    Southampton,    where 
he  got  on  board  a  vessel   called  the   Nonnandy, 
belonging  to  the  defendants,  for  the   purpose   of 
being  conveyed  to  Guernsey.  In  the  course  of  that 
voyage  the  Nonnnjidij  came  into  collision  with  a 
vessel  called  the  Mnnj^  the  consequence  of  which 
was  that  the  Normandy  was  sunk.     Considerable 
injury  was  done,   both  to  persons  and  property, 
and  amongst  other  things  the  plaintiffs  luggage 
was  lost.     Now  I,  for  myself,  must    say  that   1 
should   be  perfectly   open   to  hear  an   argument 
whether  or  not  this  case  is  within  the  jurisdiction 
of  the  Court  of  Admiralty  at  all.     A  man  enters 
into  a  contract  in  London.     His  contract  is  to  be 
performed  partly  on  land  and  partly  on  water,  and 
it  is  said  that  because  the  breach  of  that  contract 
occurred  on  the  sea,  therefore  the  man  loses  the 
protection  of  the  common  law  of  this  country,  and 
IS  confined  to  the  protection  given  by  a  court  of 
law  utterly  different  fi-om  the  common  law  of  Eng- 
land, giving  different  damages,  giving  a  different 
mode  of  redress,  on  altogether  a  different  prin- 
ciple.     And  if  this  be   correct,  the  consequence 
may  be,  that  if  a  man  took  his  ticket  from  Euston- 
square  to.  go  to  Dublin,  so  far  as  Holyhead  he 
would  be  under  the  protection  of  the  common  law 
of  his  country,  but  when  he  got  from  the  |>ort  of 
Holyhead  he  would  be  under  a  different  law  alto- 
gether— the  law  as  administered  by  the  Court  of 
Admiralty.    That  has  not  been  argued  at  all.    All 
I  can  say  is,  that  I  will  keep  my  mind  open  for  it ; 
and  I  am  by  no  means  prepared  to  say  that  u{)on 
a  contract  made  in  this  fashion,  when  a  passenffor 
goes  into  a  packet  to  go  to  Guernsey,  or  Dublin, 
or  Belfast,  or  any  other  place,  he  loses  the  protec- 
tion of  the  common  law,  and  is  cast  upon  the  code 
of  law  administered  in  the  Court  of  Admiralty « 
Sufficient  for  that  day  \&  t)QA  qtiX  \;>Dk«c«iQil.   '^^TVi^^sol 
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the  point  arises  it  will  be  discussed,  and  I  can  give 
no  opinion  upon  what  has   not    been  discussed. 
These  goods  being  lost  upon  the  21st  May  1870, 
the  plaintiff  brought  a  common  law  action  against 
the  defendants  in  this  court  as  common  carriers. 
That  action  was  clearly  maintainable.      There  was 
clear  jurisdiction  in  this  court  for  the  action  to  be 
sustained,  and  it  was  the  proper,  and,  up  to  the 
year  1734,  the  only  mode  by  which  a  man,  under 
such  circumstances,  could  'get  redress ;  up  to  the 
year     1734,    there     was     no     other     mode     of 
Dringin^     an     action.       He     gives     notice     of 
proceedmg    to    trial,    but,     in    the    meantime, 
and    atler    this     action    was    commenced,    two 
suits    were    instituted  in    the    Court    of.  Admi- 
ralty, and  1  apprehend  those  suits  were  properly 
instituted  there  so  far  as  the  parties  to  them  were 
ooncemed.    The  parties  to  the  cross  action  were 
the  Normundij  upon  one  side,  and  the  Mary  on  the 
other;    they    therefore    brought    cross     actions 
against  each  other,  alleging  negligence  the  one 
against  the  other  by  reason  of  which  this  collision 
occurred  on  the  sea;    and  I  am  not  aware  that 
there  is  any  reason  why  the  Court  of  Admiralty 
had  not  jurisdiction  in  those  cases  by  reason  of 
its  ordinary  jurisdiction,  without  anything  more. 
But  in  the  proceedings  of  the  Court  of  Admiralty 
it  is  stated  that  the  Nommiruiy  proceeded  against 
the  owners  of  the  Mary,  and  against  the  owners 
of  the  cargo  of  the  Mary,  and  against  all  and 
every  other  person  or  persons  interested  in  the 
said  Mary,  or  having  any  right,  claim,  or  interest 
whatever  in  reference  to,  or  arising  out  of   the 
relation  aforesaid,  and  afterwards  presented  and 
filed  a  petition.     Therefore,  in  the  proceeding  it 
is  one  against  all  the  persons  interested  in  this 
collision;    but    they  did  not    take    the    step  of 
giving  any  notice  of  this  to  any  of  those  persons 
whose    projxjrty  and  persons  wore  injured  at  all. 
They  are  not  cited  to  appear,  and  the  case  goes  on 
as  between  the  two  pailies,  suing  as  in  an  ordinary 
suit.    The  result  of  that  was  that  the  Mary  denied 
all  negligence  in  the  matter  brought  against  her, 
and  the  Normandy  denied  all  negligence  in  the 
matter  brought  against  her.     They  both  insisted 
that    they    wcro   innocent,  and  that  no  cause  of 
action  in    the    Admiralty  Court  existed  against 
either    of    them.      That  cause    went     on,    and 
was  determined,  and  the  court,  upon  some  day  in 
July,   gave   judgment  that    the    Nonnandy    was 
alone  to  blame.    Thereupon  comes  this,  which  is 
supposed  to  give  jurisdiction  to  the  Admiralty 
Court  agiiinst  the  plaintiff  :  in  the  proceeding  the 
Noi^mandy  people  state  that  in  the  event  of   its 
being  decided  that  the  Nonnundy  was  solely  to 
blame,  or  in  the  event  of  its   bein^  decided  that 
the  Mary  and  the  Normandy  were  jomt'y  to  blame, 
they  then  claimed  to  institute  this  suit  in  respect 
of  limited  liability.     But  they  made  it  conditional 
upon  the  decision   in  the    case.    They  did  not 
give  any  notice  to  the  plaintiff  in  this  action,  or  to 
the  other  persons  whose  goods  have  been  injured 
by  reason  of  this  collision,  but  went  on  discussing 
the  case  between  themselves  and  the  owners  of  the 
Mary  without  the  slightest  reference  to  anyone 
else.     But  after  judgment — this  is  what  I  consider 
is  the  real  point  in  this  case — before  the  final 
decision,  but  pending  it,  that  is,  when  there  was 
this  merely  conditionally  admitted  liability,  upon 
4th  June  an  order  was  made  by  the  Court  of  Admi- 
rait  J,  which  order  was  to  this  effect;    Amongst 
other  things  they  ordored  that  aA\  ftc\i\oix&  ttxidi 


suits  pending  in  any  other  court  in  relitioDtotti 
subject  matter  of  this  suit,  to  wit,theliabi%rf 
the  owners  of  the  vessel  Noimandytmnsfnai 
loss  of  life,  or  personal  injury,  or  loss  of,ordini|i 
to  ships,  goods,  merchandise,  or  other  tliingi  • 
the  occasion  of  a  collision  which  occurred  on  ar 
about  17th  March  1870,  between  the  said  md 
Normandy  and  a  vessel  called  the  Ifary.beBtoppeL 
And  the  real  (juestion  in  this  case  is,  whelherfti 
Court  of  Admiralty  had  jurisdiction  withoatnotitt 
to  the  plaintiff  in  this  suit  without  giving  him  ■ 
opportunity  to  be  heard,  without  taking  anjrtep 
whatever,  to  interfere  in  this  way,  and  order  tb 
action  to  be  stopped ;  and  I  am  veiy  dedrrf 
o})inion  that  there  was  no  such  jurisdiction,  n 
question  depends  upon  the  construction  of  tn 
Acts  of  Parliament.     The  first  of  these  Aflttrf 
Parliament  is  the  17  &  18  Vict.  c.  104,Mrtit  I 
have  alreadv  said  that  till  the  year  1734  the  liikiSy 
of  carriers  by  water  was  to  the  full  extent  d  m 
loss.   In  Abbott  on  Shipping,  1 1th  edit.  p.  348,  hai 
"  Limitation  of  Responsibility,''  it  will  he  fimi 
that  up  to  the  year  1734  the  liability  of  a  cait 
by  water  was  the  same  as  the  liability  of  a  cmbk 
by  land ;  and  they  were  responsible  for  the  fWi 
amount  of  loss  in  the  ordinary  way.    Batnpcu 
petition  to  the  House  of    Commons  hy  tern 
merchants  in  London,  setting  forth  the  alwif 
the  petitioners    at   the   event   of   an  actioi  ■ 
whicn  it  was  determined  that  the  owners  vn 
answerable    for   merchandise   embezzled  b;  tki 
master,  an  Act  was  passed  limiting  the  R^jpC"^ 
bility,  bv    enacting    that    they    should  not  ta 
answerable  bevond  the  value  of  the  ship, and  rfjl' 
freight  then  being  earned.    That  Act  of  ft* 
"ment    was    continued    by  three   other  ActtJ 
Parliament,  but  ultimately  they  were  all  repeiM 
and  the  existing  Act  of  Parliament  upon  the  8#» 
is  the  ninth  part  of  the  Merchant  ShippngiJ 
1851.,  which  is  the  17  &  18  Vict.  c.  104,  and  the  a* 
authority  now  existing  to  restrict  the  liabihtyrfjj 
shipowner — a  carrier  by  water — under  that«*j 
must  be  borne  by  a  carrier  by  land,  is  this  AcHP 
J*arliament,  which  proceeds  to  enact  by  sect  w- 
**  No  owner  of  any  sea-going  ship  or  share  tli«*  j 
shall  be  liable  to  make  good  any  loss  or  datff  | 
that  mav  happen  without  his  actual  ^^^^^.^kl 
vity,"  which  1  take  to  mean  where  he  hiBWMM 
not  guilty  of  any  negligence,  or  a  party  to  ig 
carelessness  "  of  or  to  any  of  the  following  uiilW 
that  is  to  say,  of  or  to  any  goods,  mcrdiandiijf^ 
other  things  whatsoever  taken  in  or  pnt  on  f** 
any  such  ship,  by  ruason  of  any  fire  hap^ 
board  such  ship,  of  or  to  any  gold,  silver,  ail 
watches,  jewels,  or  precious  stones,  taken  inofj 
on  board  any  such  ship  by  reason  of  any 
embezzlement,  making   away   with  or  s 
thereof  unless  the  owner  or  shipper  thereof  h*j 
the  time  of  shipping  the  same  inserted  in  mi  1^ 
of  lading,  or  otherwise  declared  in  writing  to 
master  or  owner  of  such  ship  the  true  w*Jf*J 
value  of  such  articles,  to  any  extent  whatever 
the  504th  section  (a)  is,  "Noownerofanvsei 
ship  or  share  therein  sliall,  in  cases  where 
any  of  Ike  folloiring  events  occur  without  hki 
fault  or  privity,  that  is  to  say,  (1.)  Where  any  J 


\ 


(a)  This  seotion  is  now  repealed  by  25  481^^ 
8.  2.    Table  A  of  the  sohedole  of  that  Aot  aad  MCif 
that  Aot  is  Babatitated.    By  that  aeotUm  a 
liability  ia  abaolotely  Ibnited  to  ISC  pw  ton 
bftA  been  loss  of  life.    The  leamad  jndft  ie«a  ^ 
o^«eVK>kA^^bAa>ai(S(ia  wqeUioq.— Ep« 
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inal  injary  is  caused  to  any  person 

in  such  ship.  (2.)  Where  any 
i  is  caused  to  any  goods,  merchan- 
bings  whatsoever  on  board  any  such 
»ere  any  loss  of  life  or  personal 
*eason  of  the  improper  navigation 
)ing  ship  as  aforesaid  caused  to 
krried  in  any  other  ship  or  boat. 
Ly  loss  or  damage  is  by  reason 
sroper  navigation  of  such  sea-going 
d,  caused  to  any  other  ship  or  boat, 
Dds,  merchandise,  or  other  things 

board  any  other  ship  or  boat,  be 
damages  to  an  extent  beyond  the 
p  and  the  freight  due,  or  to  grow 
of  such  ship,  during  the  voyage 
ime  of  the  happening  of  any  such 
said,  is  in  prosecution  or  contracted 
the  following  proviso,  that  is  to  say, 
e  where  any  such  liability  as  afore- 
i  in  respect  of  loss  of  life,  or  per- 
)  any  passenger,  shall  the  value  of 
and  the  freight  thereof  be  taken  to 
I.  per  registered  ton."  So  that  the 
lis  enactment  is,  that  in  respect  of 
i  stated,  there  shall  l)e  a  limitation 
y  to  the  value  of  the  ship  and  the 
eight,  and  with  this  proviso,  if  there 
p  injury  to  the  person,  the  value  of 
►e  taken  to  be  at  all  events  at  15Z. 
will  be  found,  I  think,  to  be  fatal  to 
gs,  when  we  come  to  look  into  it, 

fact  the  shipowner  is  responsible 
»f  the  freight.  The  ship  may  be  of 
lan  15Z.  per  ton,  but  instead  of  the 

in  to  satisfy  the  Act  of  Parliament, 
i  without  any  proof  or  findingupon 
it  to  pay  in  15Z.  per  ton.  That  I 
these  proceedings.  The  Act  of  Par- 
"oceeds  to  show  the  mode  of  getting 
"he  513th  section  relates  to  proceed- 
ioard  of  Trade.  Then  the  514th 
:  "  In  cases  where  any  liability  has 
)ged  to  have  been,  incurred  by  any 
jt  of  loss  of  life,  personal  injury,  or 
lage  to  ships,  boats,  or  goods,  and 
ire  made  or  apprehended  in  respect 
ft  then  subject  to  the  right  here- 
to the  Board  of  Trade  of  recovering 
e  United  Kingdom,  in  respect  of 
ersonal  injury,  it  shall  be  lawful  in 
and  for  the  High  Court  of  Chancery, 
i  for  the  Court  of  Session,  and  in 
sessions  for  any  competent  court  to 
3edings   at  the  suit  of  any  owner 

of  determining  the  amount  of  such 
t  as  aforesaid  and  for  the  distribu- 
lount  rateably  amongst  the  several 
power  for  any  such  court  to  stop  all 
its  pending  in  any  other  court,  in 
same  subject  matter ;  and  any  pro- 
ined  by  such  Court  of  Chancery  or 
n,  or  other  competent  court,  may 
i  such  manner  and  subject  to  such 
bo  making  any  persons  interested 
une,  and  as  to  the  exclusion  of  any 

do  not  come  in  within  a  certain 
requiring  security  from  the  owner, 
lent  of  costs,  as  the  court  thinks 
the  jurisdiction  which  is  ^ven  to 
lancery  by  this  Act  of  Parliament ; 
Iwrjiuisaiction.  It  has,  as  I  under- 


stood, exercised  this  species  of  jurisdiction  fre- 
quently; and,  as  I  collect  from  the  judgment 
of  the  Vice-Chancellor  in  the  case  which  has 
been  referred  to  in  Kay  and  Johnson  {HiU 
V.  Andus,  1  K.  <&  J.  263),  the  Court  of  Chancery 
has,  in  carrying  out  this  Act  of  Parliament, 
insisted  that  the  party  who  sought  to  obtain 
this  limited  responsibility  should  admit  as  a 
foundation  of  the  jurisdiction  of  the  Court  of 
Chancery  that  to  some  extent  he  was  liable. 
I  collect  from  the  Vice- Chancellor's  judgment 
that  that  has  been  the  construction,  and  ne  ex- 
pressly puts  the  construction  upon  the  section  of 
the  Act  of  Parliament.  That  judgment  has  never 
been  appealed  against,  and  it  seems  to  me  that 
as  it  stands  it  is  binding  upon  every  other 
court.  If  this  case  had  been  in  the  Court  of 
Chancery,  the  Court  of  Chancery  might  have 
dealt  with  it  as  it  thought  fit.  The  Court  of 
Chancery  is  one  of  the  Superior  Courts.  It  has 
a  right  to  conduct  the  proceedings  in  any  way  it 
thinks  fit,  and  no  prohibition  would  lie  against  it ; 
it  is  master  of  its  proceedings  in  the  same  way  as 
we  are  masters  of  our  own  proceedings  in  this  court ; 
and  no  prohibition  would  lie  against  it  from  this 
court.  What  it  did  could  not  be  challenged.  I 
do  not  sav  that  the  Court  of  Chancery  would  do 
anything  but  what  was  just  and  right ;  but  I  mean 
to  say  that  as  far  as  the  Court  of  Chancery  is  con- 
cerned it  is  a  court  against  which  no  prohibition 
would  lie,  and  it  had  absolute  control  over  this 
matter,  subject  to  an  appeal  to  the  House  of  Lords. 
But  now  comes  the  Act  of  Parliament  under 
which  the  Court  of  Admiralty  has  jurisdiction  at 
all  at  common  law.  But  for  that  Act  the  Court 
of  Admiralty  would  have  no  jurisdiction  what- 
ever over  this  matter;  everything  they  did 
would  be  a  pure  nullity,  and  this  court,  or  any 
other  court,  would  have  been  bound,  in  the 
event  of  an  attempt  to  exercise  jurisdiction 
in  a  matter  over  which  they  had  no  juris- 
diction, to  issue  a  prohibition.  The  sole  power  they 
have  got  is  under  the  Act  of  the  24th  Vict.  c.  10, 
This  is  an  Act  to  extend  the  jurisdiction  and  im- 

?rove  the  practice  of  the  High  Court  of  Admiralty, 
t  first  states  when  it  shall  come  into  operation. 
Thfen  the  4th  section  enacts  :  "  The  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim 
for  the  building,  equipping,  or  repairing,  of  any 
ship,  if  at  the  time  of  the  institution  of  the  cause 
the  ship  or  the  proceeds  thereof,  are  under  the 
arrest  of  the  court."  Then  there  is  jurisdiction 
as  to  claims  for  necessaries  (sect.  5) ;  then  as  to 
claims  for  damage  to  cargo  imported  (sect.  6) ; 
then  over  claims  for  damage  done  by  any  ship 
(sect.  7).  I  do  not  know  that  this  would  come 
under  that  Act  at  all.  My  own  impression  is 
that  it  would,  and  the  Court  of  Queen*s  Bench, 
in  the  case  cited,  put  the  true  meaning  upon 
damage.  Then  they  are  to  have  jurisdiction  over 
questions  as  to  ownership,  <&c.,  of  ships  (sect.  8). 
The  17  &  18  Vict.  c.  104,  as  to  claims  for  salvage  of 
life  is  extended  to  that  court  (sect.  9).  They  are  to 
have  jurisdiction  over  that ;  they  are  to  have  juris- 
diction over  any  claims  made  by  seamen  as  to  wages 
earned  by  them  (sect.  10),  and  over  anj claim  with  re- 
spect to  mortgages  within  the  provisions  of  the  Mer- 
cnant  Shipping  Act  1854,  whether  the  ship  or  the 
proceeds  thereof  be  under  arrest  or  not  (sect.  11). 
So  where  they  are  giving  jurisdiction  in  respect  of 
this  mortgage  dispute  their  expressly  state  that  the 
Merohant  Snipping  Act  shall  lie  exi(^iid»l  \a  \2[»so^ 
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and  they  shall  have  that  jiirirJiliction  whether  the  1 
ship  or  the  prociHMls  thifivol'  Im?  uik1»t  arrest  or 
not.  Then  clause  1-  is  :  "  The  High  Court  of 
Admiralty  shall  have  the  same  iM>wer««  over  any 
British  ship  or  any  shan*  then-in.  as  are  conferred! 
on  the  High  Court  of  Chancery  in  Phigland  i 
by  the  irJnd,  t>:.tnl,  fUth.  and  (^'>th  sections 
of  the  Merchant  Shipping  Act.  1><"4.**  Then 
comes  the  l^^th  section:  "Whenever  any  ship 
or  vessel,  or  the  jinjceeds  thereof,  are  under 
airest  of  the  High  Court  of  Adminilty.  the  said 
court  shall  liave  the  same  mnvera  a^  ai*e  conferred 
uf)on  the  High  Couit  of  Chancer}'  in  England  hv 
the  ninth  jxirt  of  the  Merchant  Shipping  Act  18->i.  * 
Under  the  11th  section  thev  have  iurisdiction 
whether  thr-  ship  or  procue<ls  be  under  arrest  or 
not,  and  by  the  l:>th  seer  ion  it  is  stated  s|>eritic?illy, 
when  the  ship  or  the  pn>cefds  thereof  an*  under 
arrest,  tlu'n  and  iidt  till  then  have  they  th»'  jKiwt-r 
conferred  on  the  Court  oi  Chancer}*.  It  seems  to 
me  to  show  the  meaning  of  the  Leijishiiurf  as 
clearly  as  woixis  can  do  it.  that  the  Legislature  did 
not  intend  to  confer  this  jurisdiction  upon  the 
Court  of  Admiralty  i'Xcept  the  ship  or  vesst-l  or  the 
procewls  thereof  were  under  arrest.  Then-fore  it 
seems  to  me  that  is  a  condition  j)recedent  to  their 
jurisdiction  in  the  matter  at  all.  With  reu'ard  to 
that  matter  the  leann.*d  judge  of  the  Court  uf 
Admiralty  setMns  to  have  d«'cid»'d  that,  in  his  court, 
after  this  action  had  l>een  discussed  to  the  extent 
that  the  M'lrif  was  entitled  to  itvover  again >t  the 
yormoitiiif  in  reg:ini  to  this  misfortune,  and  they 
had  come  and  stated  that  although  the  X*n'imtmhj 
is  at  the  bottom  of  the  .<ea,  and  although  there 
were  no  proceeds  of  the  X/r#n <?«//»/  because  she  was 
never  sold,  and  tht-ivfore  could  not  be  under  arn*st, 
thev  had  iurisdiction  in  the  event  of  the  owners  of 
the  ^'I'm'^KJi/ paying  into  court  the  sum  of  m<mey 
which  would  n-pn'SfUt  the  ship  ii  sin*  had  bt  en  in 
existence.  Whether  that  is  so  or  not  I  ilo  not 
kno^,  but  certainly  the  value  of  thi.*  ship  has  not 
been  paid  into  court,  but  what  has  bt'cn  jmid  into 
court  is  that  c«)nventional  value  in  ivsiKH?t  of  loss 
of  life  which  is  n»presented  by  I'l'..  or  a  certain 
number  of  tons  ivgulatetlby  the  Art  of  Parliament. 
and  1  find  no  a\ernient  anvwhere  that  that  is  t)ie 
real  value  of  the  ship.  Therefore  it  seems  to  me 
there  never  has  arisen  that  which  can  Ix*  taken  as 
a  substitute  for  th«.'  value  of  the  ship  at  the  bottom 
of  the  sea;  that  has  not  been  done  which  the  Act 
of  Parliament  re<|uires  to  be  done,  that  is,  that  ihe 
parties  who  seek  for  this  protii'tion  should  have 
the  shi])  actually  in  the  possession  of  the  Court  of 
Admiralty  for  the  purpose  of  satisfying  the  claim. 
Therefore  it  seems  to  me  there  was  no  jurisdiction 
to  entertain  this  action  at  all  accorviing  to  the 
plain  and  obvious  meaning  of  the  Acts  of  Parlia- 
ment. Supi>osing  the  Court  of  Admimlty  had 
jurisdiction,  it  ought  to  have  Ixvn  exercised  by  a 
suit  brought  for  the  purpo*^e.  having  nothing  to  do 
with  the  liabilitv  of  the  Mitrtf.  Then*  oucrht  to 
have  been  a  simple  suit  in  which  liability  was 
admitted  to  the  extent  the  V ic-e-C ha nceUor  decided  . 
in  the  case  citeii.  Then  the  suit  should  have  been  ; 
brought  simply  for  the  pur|.>ose  of  having  this 
matter  decideil.  it  is  not  com)H?tent  to  them  to 
bring  such  an  action  as  they  have  thought  fit  to 
bring,  to  inti*oduce  by  a  sidewind  this  proceeding, 
making  it  conditional  on  liiibility  being  found  in 
the  Nonnandy.  For  these  reasons  I  am  of  opinion 
that  this  prohibition  should  go,  and  I  must  farther 
««f  I  thixLK  the  prohibition  should  go  on  a  higher 


ground  altogether.    I  do  not  onde:  stand  kviii 
]K>ssibie  that  the   Court  of  Admiralty  en  In 
jurisdiction  when  a  man  is  known  to  ham  oil 
of  action,  when  a  man  is  known  to  be  pnaecBti^i 
that  cause  of  action  in  one  of  the  SafieriorConli 
a<'Cording  to  the  law  of  this  countiy.irithoat  BotiM 
to  him  to  issue  a  prohibition  ajgainat  prooeediy 
in  that  court,  without  ^ving  him  sn  oppottnilf 
of  appearing  and  statmg  his  reasoua.  I  do  art 
mean  to  go  at  any  length  into  this  matter, lull 
refer  to  Mr.  Broom's  l£uums,  where  all  tbe  cm 
seem  to  be  collected,  and  I  find  that  i*  ii  a* 
by  reason   of  an  Act   of    Parliament,  or  by  Aa 
omission  of  any  mention  in  an  Act  of  PariiaKi^ 
but  that  by  the  English  law  of  juriBprudence,liylli 
mode  in  which  it  carries  into  effect  ita  raw  i 
law,  it  is  an  essential  principle  of  justice  tbai  if  4b 
man  l>e  known  against  whom  the  court  is  abrtia 
prfKtxHl  to  make  an  order,  he  shall  have  nfltiai 
that  pi*oceeding,  and  an  opportunity  given  tolii 
to  come  and  show  that  it  cannot  be  maintaiaft 
A    maxim    is   cited,   which  is  true  enoogt  A 
seems  to  me  it  is  taken  from  Seneca,  and4» 
fore  it  is  a  very  old  one.    The  meaning  d  it  ia  4* 
when  a  judgment  has  been  given  without  tbe ow 
side  beiu^  heard,  although  the  judgment  beqw 
right,  it  IS  not  a  lawful  or  right  judgnMnt,  (or w 
want  of  those  persons  upon  whom  tnat  jud|B«^ 
imposes  some  ourden    having  an  opDortuniiyji 
coming  in  and  stating  their  reasons  wny  itsboai 
not  be.    Theref..re.  it  seems  to  me  tbffe  «•» 
defect    in    this    proceeding    in  the  plaintiff » 
having    had    an    op(K)rtunity    given  to  bin  * 
going  into  the  Court  of  Admiralty  and  statongM 
resisons,  if  he  had  any,  why  he  should  not  be  !«► 
hibitfd  ftt)ni  proset*uting  an  action  in  one  a » 
Superior  Courts  of  common  Uiw,  which  aceos* 
me  to  be  the  right  of  all  people  in  this  county 
whether  native  or  foriMgn,  and  thatitcannocbi 
stopj)ed  without   giving    some   reason  for  «•  ■ 
which  he  would   have  a  right  to  answer.  In"^ 
judgment  this  proceeding  is  without  juriddicti* 
I  tliink  the  suit  is  wrong,  and  I  think  fflrth*'*" 


jtop  the  proceeding"* 
this  suit,  that  that  proceeiiing  was  a  nullity.*" 
that  we  are  bound  for  the  purpose  of  prot^^ 
the  pbiintitr  from  any  consequences  thereof  to  grtjj 
the  pi-ohibition.   I  therefore  to  a  certain  eri* 
concur  with  my  Lortl  in  what  he  has  saidtbot** 
have  already  observed,  I  am  not  prepared  to  ■? 
tliat  this  matter  is  a  matter  within  the  iunfldic*f 
of  the  Court  of  Admiralty.     When  a  oontt**  ■ 
made  in  London  for  the  carriage  of  goods  itt** 
oniiimrv  way.  it  does  not  seem  to  me  that  bed* 
a  breacii  of  that  contract  happens  upon  sfi^JJJ 
carriage  being  to  a  place  beyond  the  sea,  tbe«2 
the  case  is  taken  away  from  the  common  la*.  •* 
transferred  to  the  Court  of  Admiralty;  w^*** 
satisfied  in  my  own  mind,  that  the  persona  ^ 
nected  with  this  branch  of  business  are  awirt* 
it ;  because  up  to  a  short  period,  within  a  y* 
the  ordinary   ticket   that  you   got  for  goinU  |j 
Dublin  or  Belfast  or  anywhere  was  one  ticket  1* 
was  from  Euston-square  to  Dublin  or  BelM ' 
the  case    may  be.    They  saw  the  difficulty  V* 
might  arise  from  that,  amd  instead  of  onetheK^ 
two — one  is  for  conveying  you  from  Londi»* 
Holyhead,  and  the  other  is  for  oonveying  J^^ 
Holyhead  acroBs  to  Dablin  or  Bdflwt.    X  m^^ 
the  slightest  doubt  tbafe  thiBdiffioolty  hM 
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)eople  who  have  advised  these  companies, 
J  have  shifted  the  matter  in  this  way  for  the 
urpose  of  getting  out  of  the  difficulty  this 
ly  are  now  in.  Whether  they  will  be  successf  u 
!  do  not  know ;  but  we  have  had  no  argu- 
pon  the  question  of  a  man  who  is  under  the 
ion  of  the  common  law  of  England,  till  he 
Holyhead,  and  when  he  gets  a  Quarter  of  a 
yond  Holyhead  on  the  sea,  should  be  under 
niralty  law,  which  is  taken  from  the  civil 
1  supposed  to  be  more  in  accordance  with 
'  of  foreign  lands.  We  have  not  had  an 
nt  upon  that,  therefore  I  have  not  to  pro- 
an  opinion  upon  it. 
3BY,  n, — I  shall  add  very  little  in  this  case 

has  been  said,  but  as  it  is  a  case  in  which 
exercising  a  somewhat  unusual  iurisdiction, 
may  not  perhaps  agree  altogether  with  all 
sons  that  have  been  given,  I  feel  bound  to 
ery  briefly,  those  which  bring  me  to  the 
onclusion  as  the  rest  of  the  court  have 
at.  This  is  an  application  for  a  prohibi- 
ae  prohibition  is  a  writ  directed  to  the  court 
idmg  them  (I  am  now  reading  the  words 
kstone)  to  cease  from  the  prosecution  of  a 
•n  a  suggestion  that  either  the  cause  origin- 
some  collateral  matter  arising  therein,  does 
3ng  to  that  jurisdiction,  but  to  <the  cogni- 
f  some  other  court.  It  is  cfuite  obvious 
le  statement  of  what  its  object  is,  that  it  is 
r  of  great  importance  to  the  subject,  and  it 
k  matter  that  rests  in  our  discretion.  If  it 
natter  that  rested  in  our  discretion,  then, 
ring  all  that  has  taken  place  in  this  case, 
still  to  the  question  that  has  been  adverted 
y  brother  Martin,  I  should  decline  to  accede 
lotion  made.  But  this  is  a  case  in  which  I 
and,  I  am  sorry  to  say,  to  express  my 
You  will  find  it  laid  down,  no  doubt 
y,  in  Com.  Dig.  ("Prohibition"  Letter 
Vohibition  ought  to  be  g^ntcd  ex  dehito 
."  Then  he  quotes  numbers  of  authoritieH 
the  judges"  (2  Instit.  607).  If  it  ought  to 
rding  to  law  it  must  go,  and  we  must  agree 
)ing.  The  prohibition  which  is  asked  is  a 
Xon  to  the  Court  of  Admiralty,  and  the 
hssage  in  Blackstone,  vol.  3,  p.  112,  says, 
y  be  directed  to  the  Courts  Christian,  the 
dty  Courts,  the  Court  of  Chivalry,  or  the 
)f  Admiralty,  where  they  concern  them- 
rith  any  matter  not  withm  their  jurisdic- 

if  the  first" — that  is  the  former  courts — 
I  attempt  to  try  the  validity  of  a  custom 
,  or  the  latter  a  contract  made  or  to  be 
d  withm  this  kingdom."  So  that  it  stands 
Br  beyond  dispute  that  the  Court  of  Admi- 
one  to  which  this  writ  of  prohibition  in  the 
(T  course  goes.    You  will  And  a  great  deal 

in  Com.  Dig.  ("  Admu^lty"  Letter  F.  1.) 
ut  of  Admiralty  has  no  jurisdiction  in  any 
hich  arises  upon  land  or  within  any  county 

134);  and  by  the  statute  Bic.  2,  c.  5,  it 
<sted  that  the  Admiralty  meddle  not  with 
lone  in  the  realm  but  only  on  the  sea ;  and 
>D  to  say  that  the  person  doing  so  comes 
the  danger  oi  praemunire.  Afterwards  at 
3o  npon  motion  after  a  suggestion  that  the 
iha  Admiralty  is  for  a  matter  out  of  their 
don,  and  after  oyer  of  the  libel  and  day 
3  tioie  ^KTtyf  ft  prohibition  goes  :"  (4  Inst 

Ab  if  the  libel  there  be  upon  a 
i^  ple%  or  oompUont  made  by  water  or 


by  land,  within  any  county  of  the  Kingdom. 
Well,  now,  the  Court  of  Admiralty  then  had  a 
limited  jurisdiction.  Nothing  that  htis  taken  place 
since  has  prevented  it  from  being  a  court  having  a 
limited  jurisdiction.  For  the  purpose  of  provi- 
ding juages  for  the  Judicial  Committee  of  the 
Privy  Council  by  an  interpretation  clause,  you 
may  class  it  with  the  Superior  Courts,  or  you 
might  even  call  it  a  Superior  Court;  but  still 
you  do  not  prevent  it  from  being  a  Superior 
Court  having  a  limited  jurisdiction.  The  juris- 
diction has  been  enormously  enlarged  by  the 
Act  of  Parliament  referred  to.  But  that  does 
not  show  it  to  be  a  court  with  anything  but 
a  limited  jurisdiction.  On  the  contrary,  all 
those  specific  enlargements  assume  it  to  be  still  a 
court  with  limited  jurisdiction,  and  provided  a 
suit  were  to  be  brought  in  reference  to  a  contract 
made  upon  land  for  the  purpose  of  extending  the 

i'urisdiction,  and  we  know  that  jurisdictions  have 
»een  from  time  to  time  extended  in  courts,  could 
it  be  said  that  this  court  or  other  courts  could  not 
properly  interfere,  by  prohibition,  to  prevent  that 

iurisdiction  from  being  so  exercised  ?  It  could  not 
►e  done  properly  by  appeal.  An  appeal  corrects 
either  the  interlocutory  or  final  judgment  of  the 
court,  but  the  hardship  upon  the  subject  is  to  be 
compelled  to  go  on  to  j  udgment  in  a  (»se  in  which 
there  is  no  jurisdiction.  Therefore,  he  has  a  right 
to  come,  if  there  be  no  jurisdiction,  and  apply  to 
prevent  the  case  proceeding.  I  have  thought  it 
worth  while  to  give  these  reasons,  because  I  do  not 
accede  entirely  to  what  was  said  by  my  brother 
Martin  about  our  being  bound  by  Smith  v.  Brown 
(sup.).  Upon  this  matter,  if  we  are  called  upon  to 
exercise  a  particular  jurisdiction,  we  ought  to  be 
satisfied  that  we  have  the  right  to  exercise  it.  At 
the  same  time  that  authorit3r  goes  a  great  way  to 
satisfy  me  that  we  l-ave  the  jurisdiction,  and  I  am 
very  glad  to  find  that  the  Court  of  Queen's  Bench 
have  nad  no  hesitation  in  considering  themselves 
justified,  and  we  are  justified  to  the  same  extent,  in 
issuing  the  prohibition  to  the  Court  of  Admiralty. 
Having  disposed  of  those  two  matters  satisfactorily, 
certainly  to  my  own  mind,  we  have  now  to  con- 
sider, were  they  or  were  they  not  exceeding  their 
jurisdiction?  They  have  a  limited  jurisdiction. 
It  is  a  case  for  a  prohibition.  We  are  bound  to 
issue  the  prohibition  if  they  did  exceed  their  juris- 
diction. Was  it  within  their  jurisdiction  or  was 
it  not?  1  will  go  through  the  facts  again,  but 
very  shortly.  This  action  was  brought  in  conse- 
quence of  a  collision  at  sea.  A  man  having  entered 
into  a  contract  with  the  company  to  be  carried 
from  London  to  Guernsey,  or  wherever  it  may  be, 
two  vessels  came  into  collision,  and  the  passenger 
sustained  loss.  Two  suits  are  instituted — two 
causes  of  damage  in  the  Admiralty  Court.  Then 
what  is  called  the  limited  liability  suit  is  also  com- 
menced by  the  defendants  in  the  ordinary  form, 
and  an  order  is  thereupon  made,  to  which  my 
brother  Martin  has  particularly  referred,  on  the 
14th  June,  followed  up  by  a  decree  on  the  14th 
July,  or  something  of  that  sort,  directing  that  all 
actions,  proceedings  in  respect  of  loss  of  life,  or 
anything  else,  in  the  most  general  terms,  shall  at 
once  and  forthwith  be  stopped.  Well,  first,  we 
have  to  consider,  had  they  jurisdiction  to  make 
this  order,  and  is  a  prohibition  a  proper  course  if 
they  have  made  the  order  without  jurisdiction  P 
The  state  of  facte  is  Bimplythis : — An  action  had 
been  brought  for  redress.    The  Court  oC  Admmit^ 
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at  the  time  it  made  that  order  could  not  give  the 
redress.     It  is  admitted  it  could  not  give  it,  be- 
cause until  it  could  give  that  redress  a  question 
remained  to  be  tried  —  a  question  between  the 
Mary  and  the  Normandy.      It  was  therefore  in- 
competent to  give  redress,  and  it  issued  an  injunc- 
tion stopping  and  preventing  a  subject  obtaining 
the  redress  to  which  he  was  by  law  entitled  in 
the  common  law  courts    of  the   country.     Well, 
now,  upon  that  proceeding  being  taken,  whether 
the  plaintiff    in    this  case  could    have    stopped 
the  suit  until  that  order  was  made,   whicn  to 
some  extent,  no  doubt,  was  binding  uj)on  him,  it  is 
not  necessary  to  inquire ;  but  as   soon  as  it  was 
made,  and  he  was  direc^tly  affected  by  this  exercise 
of  jurisdiction  preventing  him  obtaining  the  re- 
dress which  he  could  not  obtain  anywhere  else, 
then  I  apprehend  it  was  a  case  in  which  it  was  the 
duty  of  tne  common  law  courts  to  interfere  and 
say,  "  You  have  no  right  to  interfere  to  prevent 
this  man  getting  the  redress  where  he  can  get  it/* 
Well,  now,  has  anything  occurred  to  prevent  this 
from  being  a  case  in  which  a  prohibition  should 
go  P    Why  could  not  the  Court  of  Admiralty  give 
the  plaintiff  redress  in  this   case  at  that  time  ? 
Merely  because  they  had  no  jurisdiction  to  do  it. 
Their  jurisdiction  to  give  that  redress  arosp  subse- 
ouentfy.     They  had  not  the  jurisdiction  to  give 
tne  rearess  themselves,  but  as  at  that  time  in  that 
suit  which  was  instituted  for  the  purpose  that  has 
been  mentioned,  tbey  had  not  the  jurisdiction  to 
give  the  redress  themselves,  and  they  issued  an 
mjunction  preventing  the  subject  from  having  the 
redress  to   which   he   was  otherwise   ent  tied,   it 
becomes,  it  appears  to  me,  exactly  a  case  in  which 
the  prohibition  ought  to  go,  and  nothing  that  has 
occurred  since,  that  I  can  imagine,  has  interfered 
with  the  right  which  the  plaintiff  then  had,  unless 
it  can  be  shown  that  the  couit  had  jurisdiction  to 
make  that  order — his  right  to  have  a  prohibition 
go  against   that    suit  being  proceeded   with,   in 
which  that  order  stands.     Had  they  jurisdiction  to 
give  the  redress  then  ?     Had  they  jurisdiction  to 
proceed  in  that  suit  for  the  purpose  of  giving  re- 
dress P     That  depends  upon  the  construction  to  be 
put    upon    the    13th    section  of    the    Admiralty 
Act.     It  appears  to  me  plain  that  the  intention 
of  that  section  was  that  where  the  ship  or  the 
proceeds  thereof,  or  I  will  assume  for  the  sake  of 
argument,  where  all  those  matters  were  in  court, 
and  therefore  the  Court  of  Admiralty  could  give 
redress,  such  redress  as  it  could  give  in  resj>ect  of 
the  matter  complained  of  in  the  court  of  law,  then 
they  should  have  the  jurisdiction  conferred  upon 
the  Court  of  Chancery  in  general  where  liability  is 
admitted  and  nothing  remains  but  to  administer 
the  fund.     That  seems  to  me  plainly  to  have  been 
the  object.     It  shall  not  be  necessary  to  go  to  the 
Court  of  Chancery  to  get  this  redress.    You  shall 
have  it,  provided  the  vessel,  or  the  proceeds  thereof 
are  in  court ;  and  the  reason  is  manifest  which  I 
have  given.    Therefore,  in  this  case,  we  have  to 
consider — ^were  the  vessel  or  the  proceeds  thereof 
in  any  sense  whatever  in  court  P    Was  that  part  of 
the  section  complied  with  P  I  am  not  going  to  repeat 
the  reasons  given,  because  it  is  not  necessary.  I  en- 
tirely agree  with  what  has  been  said  by  the  court  upon 
that  subject,  that  that  preliminary  condition  has  not 
been  complied  with,  therefore  the  jurisdiction  to 
eive  this  redress  at  that  time  did  not  exist.    But 
then  another  question  occurred  to  me,  which  I 
threw  out  in  course  of  the  argument :  whether  it 


was  a  case  for  a  prohibition ;  whether,  tiioaght 
was  no  jurisdiction  to  entertain  the  soit  at 
time  it  was  commenced,  yet  when  the  loit 
afterwards  going  on,  and  proceedings  taking] 
under  circumstances  which  would  have  § 
jurisdiction  to  commence  the  suit — of  coot 
was  a  matter  of  discretion — that  would  have 
sufficient  to  prevent  them  exercising  the  p 
bition  P  But  even  treating  it,  not  as  a  matt 
discretion,  but  as  a  question  of  law,  the 
might  have  deserved  consideration,  moreeepei 
if  the  condition  had  clearly  been  performed, 
which  there  is  a  difference  of  opinion— I  me 
to  the  distinction  between  the  vessel  and  thi 
ceeds.  But  without  considering  that,  it  appei 
me  sufficient  to  say  in  this  case  thattms 
suit  in  which,  on  the  4th  June,  an  order  had 
made  for  an  injunction  stopping  the  action 
at  that  time  there  was  no  jurisdiction  to 
that  order,  and  no  jurisdiction  to  entertw 
suit ;  and  that  the  plaintiff  had  a  right,  thei 
to  prevent  that  suit  from  continuing  wbid 
commenced  without  jurisdiction,  in  which  an 
was  made  against  him  without  jurisdiction, 
order  may  always  operate  as  a  prejudice  a 
him,  and  be  the  ground  of  prooeedmg.  That 
to  be  a  satisfactory  answer  to  the  aifficnlty 
I  felt — I  will  not  say  it  is  a  real  difficulty— 1 
answer  to  the  difficulty  such  as  it  is.  H( 
right  to  prevent  the  suit  going  on,  in  wl 
order  has  been  made  where  there  was  no  jt 
tion  to  entertain  a  suit  at  that  time. 

Judfimeni  for  the  plai 

Attorneys    for    the    plaintiff,  Brooluhm 
OaJland. 

Attorney  for  the  defendants,  Lewis  Crom 
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Gjessing  v.  Thb  Steamer  Hansa. 

Collision  between  steamer  and  sailing  vessd- 
Speed  of  steamer — Btde  as  to. 

A  steamer  rjoinq  oU  the  raie  of  nine  and  a  Afl 
an  hoar  during  a  fog  at  ni^ht,  whirh  ocea 
lifted,  ran  into  and  sank  a  sailing  vem 
sailing  vessel  hnd  kept  a  good  look  out,  an 
a  fog  horn,  which,  however,  was  not  hi 
hoard  the  steamer.  It  was  submitted 
steamer  thai  slie  answered  her  hdm  heti 
steaming  rapidly,  and  thai  Iter  speed  iw 
great  that  she  could  not  have  been  stoppi 
ceiving  due  warning,  tliai  is  to  say,  im 
distance  at  which  a  fog  horn  is  usuaUy  ha 
that  she  Jiadnot  heard  any.  wamina: 

Held,  that  this  was  no  defence,  and  mat  the 
was  to  blame. 

It  is  the  duty  of  a  steamer  to  avail  hersd 
ooiler  power,  to  he  ready  to  stop  and  revt 
power  and  efficiency  in  a  fog,  while  ai 
iitne  she  moderates  ner  speed,  so  as  to  ent 
power  to  he  exercised  with  effideneyf  « 
greaier  efficiency  than  if  she  wd  noimod 
speed. 

The  resfdt  of  the  a/u^horiOeB  is  ikai  wAib 
tifiahle  rate  of  speed  vnU  depend  upon  ill 
stances  of  the  com,  ihere  it  no  titk  §ri 
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ner  may  go  cU  a  rate  such  as  will 

itop  within  an  asstiTned  distance  at 

ijf  under  favourable  drcv/mstances, 

a  fog  horn  or  a  steam  whistle,  if 

uej  and  Cooke,  for  the  libellant. 
i,  and  W,  W.  McFarland,  for  the 

J. — On  the  mominff  of  the  31st  May, 
ninates  before  half-past  two  o*clock, 
ew  steamer,  Hansa,  in  the  Atlantic 
>0  miles  firom  the  port  of  New  York, 
ision  with  the    Norwegian  barque 
her  a  sqnare  blow  on  her  port  siae, 
main-mast    and    mizen-mast,    and 
;r  to  a  distance  of  some  18ft.    The 
her  sails  set  except  her  light  sails, 
three  or  four  knots  an  hour,  heading 
,  the  wind  being  about  west -south- 
barque  being  close  hauled.     The 
n  a  voyage  from  Bremen  to  New 
barque  on  a  voyage  from  Rottor- 
STork.    After    the  collision,  which 
fog,  the  steamer  backed  out  from 
nd    the     barque    disappeared    in 
Is  the  port  hand  of  the   steamer, 
ily    went    down   with   her  cargo, 
the    barque   and    her    cargo    are 
ve  been  160,000  dollars.    The  Hbel 
it    and    before    the    collision    the 
fog  horn  blowing  and  sounding; 
3  kept  on  her  course  without  varia- 
teamer  was  close  on  board  of  her ; 
ase  the  blow  if  possible,  the  mate 
m  aport,  but  the  collision  took  place 
nge  could  be  made  in  her  course; 
Dn  was  caused  without  fault  on  the 
me ;  that  she  had  a  proper  look-out 
Qorn  blowing,  and  a  good  man  at 
t  a  full  and  efficient)  look-out  was 
.t  the  fault  was  in  the  steamer  in 
great  a  rate  of  speed,  in  not  keep- 
sufficient  look-out,  in  not  in  time 
avoid  the  barque,  as  it  was  the  duty 
)  steamer  to  do,  and  in  not  stopping 
time.  The  answer  avers  that  during 
een  midnight    and    half-past    two 
.  the  31  st  May,  a  drifting,  but  not 
J  was  experienced,  which  had  com- 
Dours  before,  and  had  varied  in  the 
scuration,  from  time  to  time  lighting 
;ing  in   character,  and   presenting 
atmosphere  alternately ;  tnat  during 
of  the  fog  the  Hansa  was  kept  at 
te  of  speed,  part  of   the   time  as 
knots   an  hour,  and  at  no    time 
e    and   a    half   knots,  nine  knots 
Ing    about    the    rate    immediately 
the   time   of   the   collision ;    that 
led  was  regulated  according  to  the 
that,  in  view  of  the  skill  and  care 
the  precautions  taken  in  navigating 
5  reciprocal  precautions  required  by 
vessels,  her  rate  of  speed  was  at  all 
and  safe ;  that  during  the  half  hour 
*eoeding  the  collision,  blasts  of  her 
were  sounded  at  intervals  not  ex- 
time  one  minute  and  a  half,  lights 
Fective  description  were  displayed, 
lant  look-out   was  maintained,  an 
Boity  and  \<ma   experience  was  in 
ieck,  a  foroe  ol  fo«ir  men — two  able 


seamen  and  two  quartermasters — ^was  kept  in  the 
wheelhouse,  the  most  effective  apparatna  for  con- 
veying orders  from  the  officer  m  charge  to  the 
engine-room  and  the  wheel  respectively  were  pro- 
viaed,  thus  creating  a  reciprocal  duty  on  the  part  of 
approaching  vesseb  to  give  notice  of  their  location 
by  proper  sounds  of  their  steam-whistles  or  fog- 
horns, the  distance  at  which  the  Hansa^s  steam- 
whistle  could  be  heard,  being  at  least  two  miles 
in  much  less  favourable  circumstances,  and  the 
distance  at  which  ordinary  fog-horns  and  steam- 
whistles  on  other  vessels  could  have  been  heard  by 
those  on  board  the  Hanaa,  not  being  less  than  two 
miles ;  that,  under  these  circumstances,  the  speed 
of  the  Hansa  was,  in  all  respects  moderate,  judi- 
cious and  safe,  and  did  not  in  any  manner  con- 
tribute to  the  collision ;  that  while  so  proceeding,* 
the  steamer  heading  about  west,  and  no  answering 
blast  of  whistle  or  fog-horn,  and  no  hail  having 
been  detected,  although  attentively  listened  for  in 
the  intervals  betwen  the  blasts  of  the  Hansa's 
steam-whistle,  and  immediately  after  another  blast 
of  the  Ha/iisa^s  steam  whistle,  a  dim  light  the 
colour  of  which  was  not  at  first  distinguishable, 
but  which  proved  to  be  the  red  light  of  a  vessel 
alleged  to  have  been  the  barque  Rhea,  came 
into  view,  and  was  sighted  and  reported  simul- 
taneously by  both  lookouts  on  the  bows  of 
the  Hansa;  that  the  light  bore  about  two 
points  on  the  starboard  bow  of  the  Hansa, 
and  indicated  the  dangerous  proximity  of  a 
vessel  apparently  under  full  sail,  heading  to  the 
southward,  across  the  bow  of  the  Hansa;  that, 
by  immediate  telegraphic  orders  firom  the  bridge 
to  the  engine  and  wheel  of  the  Kansa,  her 
engine  was  at  once  stopped  and  backed,  and  her 
helm  was  put  hard-a-starboard,  but,  before  the 
heading  or  way  of  the  Hansa  could  be  materi- 
ally affected  thereby,  a  collision,  inevitable  to  the 
Hansa^  occurred,  and  the  port  side  of  the  barque 
came  in  contact  with  the  bow  of  the  Ham^a\  thiat, 
as  soon  as  the  vicinity  of  the  barqne  became 
known,  every  possible  effort  on  the  part  of  those 
navigating  the  Hansa  was  made  to  avoid  the  col- 
lision ;  and  that  no  fault  was  committed  by  them, 
and  the  collision  was  not  caused  by  any  fault  or 
negligence  on  the  part  of  those  in  charge  of  navi- 
gating the  Hansa.  The  answer  charges  that  the 
collision  was  occasioned  by  the  negligence  and  un- 
skilfulness  of  those  in  charge  of  the  barque,  and 
deficiencies  in  her  equipment,  and  omissions  of 
duty  and  of  precautions,  as  follows :  First,  the 
failure  on  the  part  of  those  navigating  the  barque 
to  give  due  notice  of  her  presence  and  approach  oy 
sounding  properly  one  or  more  fog-horns,  as,  had  the 
same  been  so  sounded,  they  must  necessarily  have 
been  heard  on  board  of  the  Hansa  at  a  distance 
much  farther  than  was  necessary  to  enable  those 
on  board  of  her  to  easily  avoid  any  danger  of 
collision,  at  even  a  much  greater  rate  of  speed  than 
she  was  then  going ;  and,  in  the  absence  of  such 
signal  or  signals  on  the  part  of  the  barque,  to  indi- 
cate her  presence  and  bearing,  all  precautions  by 
those  navigating  the  Hansa  were,  necessarily, 
unavailing  to  prevent  a  collision,  and  would  have 
been  so  at  wha^ver  rate  of  speed  the  Hansa  might 
have  been  proceeding.  Secondly,  the  barqne,  at 
the  time  of  the  collision,  was  being  navigated  on  a 
part  of  the  ocean  out  of  the  nsnal  ooime  of  sailing 
vessels.  Tlurdly,  her  master,  officers,  and  oreir 
were  not  vigilant,  but  negligent  in  tbft  yu^cauKDSA 
of  their  duties,  and  irexe  Si^rfft^atnk^  la  \ft  ^BMs^aiafl 
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C€fW]M^iUfry,  Kesaiiiinkhip,  and  nnml^E^.  Fourth] j, 
htfUfFf,  hud  at  the  time  of.  the  Cf-lli-ion.  i*o 
firtii^tfii'iui  or  frfft^f.-i'ive  IryA-oat  was  fe;Ai-oTi«?d  or 
rfi;iirjtiiirj«^l  on  the  >xir<{ue.  Fiithiv.  inime- 
diat/.'ly  U/fore,  and  at  the  time  of  the  colli- 
fcion,  the  wheel  of  the  U«rr^ue  wa-  in  the  sole 
charjre  of  an  inexjxrrienced  and  incaf^h!e  boj, 
who  was  ignorant  of  the  Norwrsrian  la:.cTjaire,  in 
which  language  the  usual  order*  for  na vibrating 
the  l>arque  were  given.  .Sixthly,  the  light-  on  the 
l/arque  were  dim,  defective,  anJ  placed  on  an  un- 
UKual  and  imprrjfx;r  jiart  of  the  vesM*!.  a!;d.  as  i^o 
defective  and  misplace*!,  tended  to  mislead  as  to 
her  true  jK^ition  and  Vxjaring.  Ifeventlly.  there 
wai*  a  general  neglect  of  difKripIine  and  proper  pre- 
'•aution«  on  l>oard  ot  the  barc^ue;  and  bla>ts  oi  the 
hteam  whibtle  hOund«.<l  from  on  hoard  of  ILiu^a 
were  heard  on  lx>ard  of  the  ban}ue  in  ample  time 
for  her,  by  answering  Bound»<  of  fog  horn  and 
otherwise,  to  liave  notific-d  those  navig:ttin?  the 
hfanna  of  the  position  of  the  l>arr|ue,  and  enabled 
them  to  avoid  a  colliKion ;  and,  through  culjiubie 
negligence  and  want  of  neamanlike  presence  of 
mind,  f>agacity  and  promptitude  on  the  part  of 
those  navigating  the  barque,  no  am^wenng  fog 
horn  or  horns  was  or  were  sounded,  or  other 
measures  resorted  to  to  notify  the  Ilansa 
of  her  |)OHition;  and  the  collision  was  due 
solely  U)  the  seven  causes  thus  stated.  The 
cfmsidenition  of  this  case  might  well  stop  here. 
The  llariHa  and  the  liha  were  proceotling 
in  such  directions  as  to  involve  risk  of  collision, 
and  it  was  the  duty  of  the  Ha  una  to  keep  out  of 
the  way  of  the  Rlirn,  and  she  failc<i  to  do  so.  The 
Uanmi  was  a^jprouching  the  liha  so  as  to  involve 
risk  of  collision,  and  it  was  the  duty  of  the  Hnuna 
to  seasonably  slacken  her  Bj)eed,  and  to  seasonably 
stop  and  reverse,  and  she  failed  to  slacken  her 
sfH^'d  in  season,  and  she  failed  to  stop  and  re- 
verso  in  season.  The  Uhfia  kept  her  course.  There 
was  no  danger  to  accrue  to  the  Hansa  from  obey- 
ing the  ruloB,  and  there  were  no  special  circum- 
stances existing  to  render  necessary  any  departure 
by  the  Hansa  from  the  rules.  The  Rhea  did  not 
ncjglect  to  carry  the  proper  lights,  or  to  make  the 
proi)er  signals,  or  to  keep  a  proper  look-out,  or  to 
observe  any  precaution  re<{uirod  by  the  ordinary 
practice  of  seamen,  or  the  special  circumstances  of 
the  case.  The  burden  being  on  the  Hansa,  under 
such  circumstances,  to  excuse  herself  from  fault, 
and  she  not  having  done  so,  condemnation  of  her 
n(JC(?ssarily  follows.  IJut,  1  think  it  is  shown  affirmti- 
tively  that  there  was  fault  on  the  part  of  the  H<iuna 
in  failing  to  observe  the  recjuiromont  to  go  at  a 
moderate  speed  in  the  fog  whicli  prevailed.  The 
actual  rate  of  speed  of  the  Jfausd  at  the  time  of  the 
collision  was  nine  and  a  half  knots  an  hour.  That 
IumI  been  her  speed  for  an  hour  and  a  half  previ- 
ously. Her  average  speed  up  to  the  previous 
noon,  during  the  voyage,  had  been  eleven  knots  an 
hour,  using  sails  whenever  practicable.  From  the 
previous  noon,  without  sails,  her  speed  had  at  no 
time  exceode<l  ten  and  a  half  knots.  The  answer 
avers  that,  during  the  prevalence  of  a  drifting,  but 
not  continuous  fog,  which  commenced  some  hours 
boforo  the  midnight  previous  to  the  collision,  the 
Houea  was  kept  at  a  moderate  rate  of  speed,  part 
of  the  time  as  low  as  seven  knots  an  hour,  and  at 
no  time  cxcoiHling  nine  and  a  half  knots,  nine  knots 
por  hour  boing  about  tho  rate  immediately  before 
and  at  the  time  of  tho  collision.  These  statements 
90%  not  borue  out  by  tho  ovidonce  from  the  log 


ft  

book  of  tbe  H*i»k*a,  On  tbc^  goes 
fourteen  k>e^  mi  the  foonccn  even  fan 
the  time  of  the  collision  and  the  pr 

.  th^-re  wa«  no  rmte  <^  nine  knotg^thf 
logs  at  nine  and  a  ludf.  six  k'ss  at  tec 
ten  and  m  bjuC  and  two  Iocs.  namelTj 
and  at  eigfit  pjn..  at  seren.  Then 
U:*uifi  t<^iifie>  that  he  wofold  oonside 
very  moderate  kind  of  speed  fcr  a  te 
H.frisa  on  a  night  irhen  th-rre  wifi  a 
times  and  lighting  op  mt  tixneSv  andi 

■  where  the  collision  occmred.  Her  s{ 
noon  before  the  collision  until  the  o 
aged,  taking  the  log  x:ates,  m  litde  u) 

;  two-thirds  miles  an  hour,  without  su 

I  at  the  time  of  the  collision  being  nin 
From  noon  of  the  '2\*ih  to  noon  of  tli 
fore  and  aft  sails,  gaff  tc^isails  aD<i  >ta 
twenty -two  hours,  she  ran  at  the  avi 
nearly  eleven  and  one-tenth  mileg  an  b 

I  master  testifies  that,  daring  a  part  ol 
the  day  preceding  the  collision,  t 
steadily  very  heavy;  that  daring  ti 
rate  of  speed  they  made  was  from  ah 
half  to  seven  miles ;  that  when  the  ( 
at  times,  and  lighting  ap  at  times, 
was  about  nine  and  a  half  miles; 
refi^ards  those  rates  of  speed  as  pnidei 
the  circiunstances.  He  says  that  dm 
and  30th  the  weather  was  sometimes 
and  sometimes  lighter,  mostly  c 
weather,  with  rain  and  fog ;  that  wl 
to  bed,  two  hours  and  three-quarter 
collision,  the  weather  was  quite  clet 
he  had  not  been  in  bed  before  for  mon 
six  hours.  Sander,  the  second  of 
ILntsiif  testifies  that,  in  his  judcrmei 
of  the  llansa,  nine  and  a  half  knots, 
of  the  collision,  was  a  moderate  and  ] 
of  speed  for  her  on  such  a  night,  h« 
was,  and  with  the  wind,  sea,  and  fog  £ 
were.  He  says  that  it  began  to  ge 
after  midnight,  and  continued  getting 
lighting  up  until  the  time  of  the  co 
fog  was  such  that  the  Haasa  kept 
blowing  at  the  same  intervals  from 
past  twelve  until  the  collision,  and 
der  lost  sight  of  the  lihea  after  t 
when  the  lihea  was  aboat  half 
of  the  Hanea  away  from  the  Ham 
about  185ft.  off.  It  is  urged,  on  the  e^ 
a  steadier  steers  better  when  going  at 
of  speed  than  when  going  at  a  slow  ra 
that  a  steamer  making  a  given  rate  of 
only  sufficient  steam  for  that  rate, 
stopped  in  any  less  distance  than  wl 
double  that  rate,  with  sufficient  stea 
double  speed;  and  that  the  Hansc 
brought  to  a  full  stop,  when  going 
of  nine  and  a  half  knots  an  hotur.  Id  tl 
of  things  as  they  were  at  the  time  of  i 
in,  its  her  master  thinks,  less  than  tw: 
liaigth,  and  in,  as  Sander  thinks,  from  1 
times  her  own  length,  her  length  l 
The  evidence  shows  that  there  was  no 
managing  and  steering  the  Hansa  at  i 
rate  of  speed  than  nine  and  a  half  kno 
the  collision,  she  moved  around  in  I 
half  or  three-quarters  of  a  mile  in  da 
considerable  time,  at  a  speed  of  irara 
and  sometimes  less,  sometimeB  ilMJ 
searching  for  traces  of  the  ffftjMI.'^ 
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steamer,  or  any  other  vessel,  will 
rn  more  readily,  so  as  to  avoid  a 
head  by  actaating  the  helm  at  a 
ff  from  sucli  object,  when  she  is 
ligher  8pee<l  ilian  when  she  is 
T  i-ate.  But  this  has  iiothing  to  do 
pol   exercised  by    her    steam   ma- 

her  headway  and  give  her  stem- 
trol  is  more  effective  at  the  lower 
tat  five  knot  steam  will  give  her 

her  speed  is  five  knots  only,  any 
I  knot  steam  will  give  her  stern  way 
L  is  ten  knots.  But,  a  steamer  with 
for  steam  for  ten  knots,  and  whose 

I  knots,  in  clear  weather,  can,  from 
knots,  with  ten  knot  steam,  reduce 
knots  in  a  fog,  and  so  manage  her 
n  reserve  a  force  of  steam,  as  to  be 
n  aid  of  obtaining  stemway  in  an 
gri'rater  power  of  steam  than  that 
ead  at  five  knots,  and   thus  avoid 

II  at  five  knots  which  could  not  be 
cnots.  It  is  the  duty  of  a  steamer 
of  her  boiler  power  to  be  ready  to 
3  with  power  and  efficiency  in  a  fog, 
ne  time  she  moderates  her  speed  so 
ich  power  to  be  exercised  with  effi- 
i  greater  efficiency  than  if  she  did  not 
)eed.  That  is  the  meaning  of  the  rule 
'  shall  in  a  fog  go  at  a  moderate 
bhat  she  may  avail  herself  of  the 
lelongs  to  a  steamer  to  go  directly 
of  winds  and  waves,  and  thus  avoid 

no  vessels  but  a  steamer  can  avoid. 
3  steamer  that  is  to  keep  out  of  the 
ing  vessel,  and  she  is  to  do  it  by 
•  speed  in  a  fog.     Independently  of 

avoiding  entirely  another  vessel,  a 

88  rate  of  speed  may  be  very  much 

There  may  bo  time  to  give  a 

In  the  present  case,  a  considerably 
d  in  the  Hansa  would  probably  not 
Vwa  nearly  in  two,  or,  the  light  of 

seen  at  the  same  distance  it  was, 
ilm  might,  at  the  less  speed,  have 

as  to  give  the    Khea  a  glancing, 

not  necessarily  fatal,  blow.  In 
distance  in  which  the  Hanea  could 

a  stop,  when  going  at  the  rate  of 

knots  an  hour,  the  evidence  given 
er  of  speculation  and  opinion.  It  is 
e  the  result  of  experiment,  or  even 
t  is  not  given  by  an  engineer.  It 
oj  the  master  of  the  Hanaa  and  the 
ieck,  the  persons  responsible  for 
id  for  the  loss  of  property  and  of 
pon  it.  But,  even  if  it  snould  be 
)Ossibly  true,  it  amounts  to  nothing. 
;e,  plunging  on  through  the  fog  as 
,  with  a  fresh  breeze  from  nearly 
ead  sea,  at  the  rate  of  nine  and  a 
lOur,  with  the  attending  circum- 
peferred  to,  which  made  it  impos- 
r  steam  whistle  on  the  Bhea,  and 

to  hear  the  fog  horn  of  the  Bhea 

a  capacity  to  be  brought  to  a  fiill 
ce  so  great  even  as  that  suggested 
rice.  There  should  have  been  a 
rroaeht  to  a  full  stop  in  a  less  dis- 
womd  have  been  such  capacity  if 

been  less  than  nine  ana  a  naif 
D  proper  reserve  of  ateam  power 


ready  to  be  instantly  commanded  to  reverse 
with  the  utmost  efficiency.  It  is  a  self -evident 
proposition,  that  if,  with  a  reserve  force  of  steam 
reaay  to  be  used  but  not  in  use,  and  the 
throttle-valve  oply  partly  open,  a  speed  be  main- 
tained less  than  that  whicn  woula  result  from 
having  the  throttle-valve  wide  open,  the  vessel 
can,  by  reversing  with  the  throttle- valve  opened 
wide,  be  brought  to  a  full  stop  in  a  less  distance 
from  the  lesser  speed  than  from  the  greater  speed. 
No  proposition  to  the  contrary  of  this  is  sought  to 
be  maintained  by  any  evidence.  Instead  or  that, 
this  question,  and  this  alone,  is  put,  not  to  any 
engineer,  but  to  Sander,  the  officer  of  the  dock  on 
the  Hanaa :  **  Assuming  that  a  steamer  is  making 
five  knots  an  hour,  with  sufficient  steam  for  only 
that  rate  of  speed,  can  she  be  stopped  in  a  greater 
or  less  distance  than  a  steamer  going  ten  knots, 
with  steam  enough  for  going  at  that  rate  of  speed  P" 
He  answers :  "It  will  take  the  same  time  to  stop 
her."  The  premises  being  irrelevant,  the  conclu- 
sion is  equally  so.  It  is  the  more  incumbent  on 
these  large  steamers  of  great  speed,  weight,  and 
momentum  to  go  at  a  moderate  speed  in  a  fog  in 
order  to  be  ready  to  reverse  with  more  power  than 
that  used  in  theur  onward  movement,  because  of  the 
almost  certainly  fatal  consequences  to  anything 
which  they  hit  with  a  direct  bio^v^,  as  in  this  case, 
where  the  Hanaa  cut  into  the  Uliea  to  a  distance  of 
eighteen  feet.  The  probabihty  of  serious  injury  to 
such  a  steamer  in  a  collision  with  a  sailing  vessel 
is  so  comparatively  small,  that  the  steamer,  feeling 
safe  herself,  takes  precautions  in  a  fog  substantially 
only  in  reference  to  other  steamers.  The  proba- 
bility of  serious  injury  to  a  sading  vessel  in  a 
collision  with  such  a  steamer  is  so  comparatively 
great,  that  the  steamer  should  take  extraordinary 
precautions  in  a  fog,  especially  in  moderating  her 
speed,  and  making  that  moaei*ate  speed  efficient 
by  being  ready  to  reverse  with  a  greater  power 
than  that  used  in  her  onward  movement.  The 
propositions  maintained  on  the  part  of  the  Hansa, 
as  to  speed,  are,  that  if  her  speed  did  not  exceed 
such  a  rate  as  would  admit  of  her  being  stopped, 
after  being  warned  that  another  vessel  was  in  her 
way,  she  was  going  at  a  prudent  and  allowable 
rate  ;  that  this  test  depends  on  the  distance  within 
which  she  could  be  stopped  and  the  distance  at 
which  she  was  entitled  to  expect  warning  that 
another  vessel  was  in  her  way ;  that  if  she  could  be 
stopped  within  the  distance  at  which  such  warning 
was  to  be  expected,  her  speed  was  not  unreasonable ; 
that  such  distance  is  to  oe  taken  at  the  usual  reach 
of  the  customary  warning;  and  that  any  other 
rule  will  destroy  rapidity  of  communication  by 
steam  across  the  ocean,  and  interfere  with  the 
rapid  transit  of  merchandise  and  of  the  mails,  which 
has  become  a  necessity.  It  is  sufficient  to  say  that 
no  such  rule  of  speed  has  ever  been  established  or 
recognised  by  any  Admiralty  Court.  It  would  put 
all  sailing  vessels,  even  though  complving  with  all 
the  rules  of  navigation,  wholly  at  the  mercy  of 
these  large  and  powerful  steamers,  with  no  chance 
of  redress.  If  the  steamers  will  persist  in  going 
at  these  rapid  rates  in  fogs,  tney  mast  take 
the  risk  upon  themselves  and  bear  the  conse- 
(juences,  and  not  throw  the  risk  upoB  those  whose 
lives  and  property  they  destroy.  I  bad  occasion, 
in  the  case  of  the  OhanceUor,  in  M^,  1870  (N.  Y. 
Daily  Transcript  of  June  10,  1870),  to  express 
what  I  regard  to  be  the  settled -vvshtb  ^  ^aoo;:^  dL 
admindty  on  tkda  BaV^Qcfc,«QdL\^  Sa^^VxL^^^  ^ 
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the  continued  and  persistent  recklessness  of 
steamers,  to  repeat  those  views.  One  of  the 
witnesses  for  the  claimant  in  that  case  was  the 
master  of  a  steamer  plying  regularly  between 
New.  York  and  Liverpool.  He  said  that  while 
crossing  the  bank  in  a  fog  it  was  not  his  custom 
to  diminish  his  rate  of  speed  at  all ;  that  he  gene- 
rally went  ten  or  eleven  knots  an  hour  through  a 
fog  on  the  banks ;  and  that  from  three  hundred 
to  four  hundred  yards  was  the  furthest  distance  at 
which  a  fog  horn  or  a  bell  could  be  heard. 
On  this  testimony  I  made  these  observa- 
tions: "This  practice,  if  it  bo  one,  of  not 
diminishing  speed  in  a  fog  on  the  Banks,  ii 
directly,  so  far  as  steamers  are  concerned,  in 
the  face  of  the  16th  article  of  the  sailing  rules, 
which  provides  that  every  steamship  shall,  when 
in  a  fog,  go  at  a  moderate  speed.  .  .  .  Two  pro- 
minent ideas  were  advanced  by  the  witnesses  for 
the  claimant  in  this  case,  as  justiiying  undiminished 
speed  in  a  fog  on  the  Banks.  One  was,  that  the 
danger  to  any  vessel  in  a  fog  is  greater  the  longer 
she  remains  in  the  fog.  The  other  was,  that  the 
&8ter  the  vessel  is  going,  the  more  quickly  will  she 
mind  her  helm,  and  thus  the  better  will  she  be 
able,  on  a  signal  of  danger,  to  avoid  coUiding  with 
another  vessel  in  a  fog.  Neither  of  these  ideas  has 
any  sanction  in  the  law,  and  any  vessel  which  acts 
upon  them  takes  upon  herself  the  conseauences  of 
recklessness.  The  first  idea  disregards  wholly 
the  rights  and  the  safety  of  other  vessels.  The 
other  idea  pre-supposes  that  a  signal  of  danger  pro- 
ceeding from  a  vessel  unseen  in  a  fog,  to  another 
vessel,  will  necessarily  be  heard  so  seasonably,  and 
acted  upon  so  intelligently,  by  the  latter,  as  to 
secure,  by  a  proper  movement  of  her  helm,  the 
avoidance  of  a  collision."  A  review  of  the  prin- 
cipal cases  on  the  subject  of  speed  in  a  fog 
will  show  not  only  that  no  such  rule  as  that 
contended  for  on  the  part  of  the  Hansa  has 
ever  been  laid  down  or  sanctioned  by  courts  of 
admiralty,  but  that  the  rule  which  is  applied  has 
not  been  relaxed  in  view  of  the  increase  of  inter- 
course by  steamers,  and  of  the  enlargement  of  the 
size  and  power  of  steamers.  In  the  Rose  (2  W.  Rob. 
1,  3),  in  18i3,  Dr.  Lushington  said :  "  It  may  be  a 
matter  of  convenience  that  steam  vessels  should 
proceed  with  great  rapidity,  but  the  law  will  not 
justify  them  in  proceeaing  with  such  rapidity  if  the 
property  and  lives  of  other  persons  are  thereby  en- 
dangered." He  reiterates  this  view  in  the  cases  of 
the  VirgU  (2  W.  Rob.  201,  205),  The  Iron  Duke, 
in  1845  (2  W.  Rob.  377,  385),  and  the  Juliet 
Erskine,  in  1849  (6  Notes  of  Cases,  633,  635).  The 
same  view  was  taken  in  the  case  of  the  London- 
derry (4  Notes  of  Cases,  supplement,  31,  45),  and 
by  the  Supreme  Court  of  the  United  States,  in 
Newton  v.  Stehhins,  in  1850  (10  Howard,  586,  606), 
in  McOready  v.  Ooldsmith,  in  1855  (18  Howard,  89, 
91),  and  in  Bogers  v.  The  St.  Charles  in  1856  (19 
Howard,  109,  112).  It  was  enforced  in  the  Nortliem 
Indiana,  in  1853  (3  Blatchf.  C.  C.  R.,  92,  109),  in 
the  Batavier,  in  1854  (9  Moore's  P.  C.  R.,  287, 
297,  and  40  English  Law  and  Eq.  Rep.  19,  25), 
and  in  The  John  Adams,  in  1860  (1  Clifford,  404, 
414).  In  2he  Qreai  Eastern,  in  the  Privy  Coun- 
cil, in  1864  (2  Mar.  Law  Cas.  Q.  S.  97;  11  L.  T. 
Rep.  N.  S.  5,  8,  and  Holt's  Rule  of  the  Road, 
167, 180),  it  is  said :  "  Their  Lordships  do  not  mean 
to  lay  down  any  role  beyond  that  expressed  in 
the  regalatdouB  themselyes,  as  t\ie  owsasvoiv 
when  a  steam  vessel  is  botmd  to  modenrato  ^lex 


speed,  or  as  to  the  rate  which,  in  the  circnmstanoeg 
prescribed    in    the  evidence,   she  ought  not  to 
exceed ;  but  their  Lordships  are  of  opinion  that  itii 
th<)  duty  of  the  steamer  to  proceed  only  at  such  i 
rate  of  speed  as  will  enable  her,  after  disooTering 
a  vessel  meeting  her,   to  stop  and  reverse  her 
engines  in  sufficient  time  to  prevent  any  oolliaon 
from    taking    place."      This    was    the  prindple 
adopted    by    this    court    in    the    case  of  tk 
D.     8.     Gregory,    in    1868     (2    Benedict  16?), 
where    the    D.  8,    Qregory,    a    steamer,  came 
into  collision  with  a  vessel  at  anchor,  and  whoeit 
was  said  that  the  fact  that  the  steamer,  wbib 
under  way  in  a  fog,  collided  with  the  vessel  il 
anchor,  which  used  all  proper  precautions  to  gin 
notice  of  her  position,  was  sufBcient  evidence  tlii^ 
the  speed  of  the  steamer  was  not  moderate,  that] 
being  no  special  circumstances  existing  in  tbecMi 
to  iustify  her  in  maintaining  the  rate  of  speed  ib 
did ;  that  in  such  a  fog  her  speed  ought  tobs 
been  as  much  less  than  it  was,  as  would  \m 
been  sufficient  to  enable  her  to  avoid  the  vesnlit 
anchor ;  that  she  ought  not  to  have  gone  solMtl: 
not  to  have  been  able  b^  slowing,  stoppini^si! 
backing,  to  avoid  a  collision ;  and  that,  ir  toe  fp' 
was  so  thick,  that  at  the  speed  she  had,  irAi 
the  precautions  she  used,  she  could  not  avoid  l^j 
collision,  the  conclusion  was  irresistible  tbt|i! 
speed  was  not  that  moderate  speed  in  a  fog 
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(2  Benedict,  371),  and  in  the  Bristol,  in  DeclW 
(New  York  Daily  Transcript,  of  Feb.  3, 1871).  « 
the  case  of  the  MonticeUo,  m  the  Circuit  Ooartfi<[ 
the  Massachusetts  District,  before  QMsA 
Shepley,  JJ.,  where  a  steamer  ninning 
less  than  eight  miles  an  hour,  in  a  fog, 
with  a  saiUng  vessel  in  the  ocean,  thirty  to 
miles  from  Cape  Lookout,  the  court  say:  "^ 
only  rule  to  be  extracted  from  the  statute  •w 
comparison  of  the  decided  cases  is,  that  the  ' 
of  going  at  a  moderate  speed  in  a  fog,  reqaim* 
speed  sufficiently  moderate  to  enable  the  steasA 
under  ordinary  circumstances,  seasonably,  uaem 
and  effectually  to  do  the  other  things  requiieds; 
her  in  the  same  clause  of  the  statute,  namely^ 
slacken  her  speed,  or,  if  necessary,  to  stop> 
reverse."  Li  the  case  of  the  Blackstow,^^ 
district  court  for  the  Massachusetts  district, 
Nov.  1870,  where  a  steamer  ran  down  a 
vessel,  in  a  fog,  in  the  Yineyard  Sound,  Ji 
Lowell  held,  that  the  steamer,  in  running  it  ^ 
usual  speed,  took  the  risk  of  meeting  anjr  otH| 
vessel  properly  navigating,  and  further  said:** 
do  not  place  much  reliance  upon  the  evidanflj 
though  not  contradicted,  that  a  slower  ^ 
would  have  made  no  differenfce.  It  ■*• 
well  suggested  at  the  argument  that  it  mipA 
at  least,  have  enabled  the  lookout  to  ^ 
the  fog-horn  sooner,  because  the  noise  at 
steamer's  bow  would  have  been  less ;  and  it  b^ 
no  means  clear  that  it  would  not  have  gabled  t* 
steamer  to  avoid  the  libellant's  vessel  after  ^Jjf. 
seen.  Even  an  expert  must  speak  very  caotiW 
to  such  a  question,  which  involves  *'7^^ 
calculation  of  what  a  steamer  can  do  in  agi^ 
time,  because  no  <me  is  in  the  habit  of 
them  exactly,  and  a  differenoe  of  a  few 
changes  the  whole  aspeot  of  the  qoestioo. 
%\AJQa\A  Tmdoubtedly  aBsmnes  tfait  a  sloiw 
co\A\]L<c0&  \A  «aSs^7|^  %a^  \&Man  is  noUung  ift 
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onld  take  it  out  of  such  a  eeneral  rule, 
)  that  the  fog  was  uuusuaUy  dense,  or 
*  particularly  difficult  to  manage,  in 
icn  cases  the  necessity  for  caution  was 
ter.  I  should  be  glad  to  see  the  ex- 
ied  by  a  steamer  of  moderating  her 
3g,  but  I  have  hitherto  found  that  they 
iider  it  to  be  important.  If  it  is  not, 
i  procure  a  change  of  the  law." 
nictive  case  on  this  subject  is  that  of 
vanicLy  in  the  Privy  Council,  in  June 
ational  Steamship  Com/pany  v.  Merry ; 
ania,  23  L,  T.  Eep.  N.  S.  55 ;  3  Mar. 

S.  477).  The  PemMlyvania,  a  screw 
ning  in  a  line  from  Liverpool  to  New 
led,  in  a  fog,  in  the  day  time,  with 
bbout  200  miles  to  the  eastward  of 
k,  while  on  a  voyage  to  New  York, 
a  fresh  breeze  from  the  south  south- 
heavy  swell,  the  i^eed  of  the  steamer 

seven    knots    per    hour,    her  steam 

being  sounded  at  proper  intervals, 
eering    west   by  soutn,  and  she  was 

careml  look  out.      The  barque  was 

the  southward  and  eastward,  and 
ut  a  knot  an  hour,  her  helm  being 
The  barque  was  seen  by  the  steamer 
^h  of  the  steamer  off  on  her  star- 
,  the  helm  of  the  steamer  was 
i-port,  and  her  engines  were  stop- 
ersed.  She  struck  the  barque  with 
rhe  barque  had  been  sounding  a  bell 
t  fog-horn,  which  bell  was  heard  on 
)  steamer  at  about  the  same  time  the 
J  into  view.  The  Court  of  Admiralty 
e  barque,  being  under  way,  ought  to 
d  a  f  o^-hom  and  not  a  bell,  but  that 
le  bell  instead  of  the  fog-horn,  did  not 
contribute  to  the  collision ;  that  there 
b  in  the  barque ;  and  that  the  collision 
(f holly  by  the  wrongful  porting  of  the 
I  by  her  improper  rate  of  speed.  The 
icil  affirmed  the  decision,  holding, 
J  collision  was  inevitable  when  the 
came  in  sight,  it  was  the  fault  of  the 

going  at  an  improper  rate  of  speed ; 
ollision  was  not  occasioned  by  the 
blowing  the  fog-horn  of  the  barque ; 
tie  evidence,  the  fog-horn  would  have 
iirther  than  the  bell,  it  would  not  have 
kt  a  sufficient  distance  to  have  enabled 

to  avoid  getting  into  that  position; 
ck  fog,  in  the  Atlantic  Ocean,  in  the 
3  New  York,  about  200  miles  to  the 
[y  Hook,  seven  knots  an  hour  is  too 
ed  for  a  steamer  to  proceed  at ;  that, 

the  view  that  a  less  speed  than 
paralyze  mercantile  transactions,  and 
bh  business  and  trade  in  the  carriage 
*s  and  goods,  the  lives  of  passengers 
ty  of  goods  must  bo  protected  in  the 
%nd  that,  even  if  these  fogs  should  last 
they  are  said  to  do,  still  the  steamers 
their  speed,  and,  if  they  do  not  they 
all   the  consequences  of  a  collision: 

this  point,  Rogers  v.  The  St.  Charles, 
,  112).  The  case  of  The  Westphalia,  in 
District  Court  for  the  Eastern  District 
c  {ante,  p.  12 ;  24  L.  T.  Rep.  N.  S.  75), 
Mne  views.  The  steamer,  in  a  thick 
ze  being  yery  light,  and  the  sea  oahn, 
El  Uiidk  fog,  in  the  day  time,  in  the 


English  Channel  with'  a  brig.  Tiie  steamer  was 
whistling  every  fifteen  seconds,  and  had  slowed 
her  speed  to  from  eight  to  ten  knots  an  hour,  and 
her  lookout  and  other  precautions  were  proper. 
The  brig  came  in  sight  from  150ft.  to  160ft.  dis- 
tant, no  sound  from  her  having  been  previously 
heard.  The  engine  of  the  steamer  was  at  once 
stopped  and  reversed,  and  her  helm  was  hove  hard 
a  port,  but  the  vessels  were  in  contact  before  she 
could  be  stopped  or  her  course  materially  changed. 
The  brig  was  sunk.  The  brig  had  blown  a  fog- 
horn after  hearing  the  steamer's  whistle,  but  had 
not  blown  it  before.  The  court  held,  that  the 
steamer  was  not  in  fault  for  porting,  but  was  in 
fault  for  running  at  a  speed  of  nine  or  ten  knots 
an  hour  in  a  dense  fog ;  that  a  speed  of  seven  knots 
could  not  be  justified;  that  although  the  steamer 
would  answer  her  helm  more  cjuickly  when  going  at 
eight  or  ten  knots  than  at  six,  she  could  not  stop 
so  quickly;  that,  in  such  a  dense  fog,  she  was 
bound  to  be  going  as  slow  as  it  was  possible  for 
her  to  go  consistent  with  steerage-way,  in  order 
to  enable  her  to  stop  in  proper  time ;  that  she  was 
in  fault  for  not  doing  so ;  that  the  brig  was  in 
fault  in  not  sounding  her  fog-horn  before  she  heard 
the  steamer's  whistle ;  and  that  the  damages  ought 
to  be  apportioned.  In  the  case  of  the  Magna 
Charta,  in  Nov.  1871,  before  the  Privy  Council  {ante, 
p.  153 ;  25  L.  T.  Rep.  N.  S.  512),  which  was  a  collision 
between  two  steamers,  in  a  fog,  in  the  daytime,  in 
the  Baltic  Sea,  both  steamers  having  been  sounding 
their  whistles,  one  of  them  going  at  the  rate  of 
one  and  a  half  knots  an  hour,  and  the  other  at  the 
rate  of  from  four  to  five  knots  an  hour,  the  vessels 
having  become  visible  to  each  other  at  seventy 
yards*  distance,  the  latter  having  cut  into  the 
former  to  the  distance  of  lift.,  and  the  fog  being 
so  thick  that  a  vessel  could  not  be  seen  more  than  a 
ship's  length  off,  both  the  Court  of  Admiralty  and 
the  Privy  Council  held  that  the  speed  of  from  four 
to  five  knots  was  too  great.  The  result  of  all  the 
authorities  is,  that  while  the  justifiable  rate  of 
speed  will  depend  upon  the  circumstances  of  the 
case,  there  is  no  sucn  criterion  as  that  the  steamer 
mav  go  at  a  rate  such  as  will  enable  her  to  stop 
witoin  an  assumed  distance  at  which  she  may, 
under  favourable  circumstances,  expect  to  hear  a 
fog-horn  or  a  steam-whistle,  if  blown.  The  present 
case  illustrates  the  folly  of  such  a  test.  Neither 
vessel  heard  the  signal  of  the  other.  Yet,  on  the 
evidence,  each  gave  the  proper  signal.  The  barque 
could  do  nothing  but  what  she  did.  The  steamer 
could  easily  have  been  going  at  less  speed.  I 
forbear  to  remark  on  the  look-out  kept  on  the 
Hansa,  in  view  of  the  speed  she  was  going  at.  The 
officer  on  the  bridge  saw  the  light  of  the  Bhea  before 
it  was  reported  by  the  men  on  the  look-out  on  the  bow. 
If  the  Hansa's  speed  had  been  less,  and  the  light 
of  the  Rhea  had  then  been  reported,  as  soon  as  a 
vigilant  look-out  on  her  bow  could  see  it,  and  her 
helm  had  then  been  starboarded,  and  her  engines 
had  at  the  same  time  been  reversed,  it  might  well 
have  been  that  the  collision  would  have  been 
avoided,  or  at  least  have  been  less  disastrous. 
But  I  put  the  decision  as  to  affirmative  fault 
in '  the  Hansa  on  the  ground  solely  of  the 
Hcmsa's  speed  not  having  been,  under  the  cir- 
cumstances, that  moderate  speed  in  a  fog  re- 
quired of  her  by  the  rules  of  navigation.  There 
must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  oommissioner  to  ascertaiii 
the  damages. 
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OOXTBT  OF  ADm&ALTT. 

Reported  bj  J.  P.  Abpivaii^  Es<1>»  Barriiter-At*Lftw. 


Tuesday,  Feb.  20,  1872. 

The  Great  Nobtuern  and  The  Midland. 

Foreign  Enlistment  Act  1870  (33  ^  34  Vict.  c.  90) 
sect.  24— Arrest  of  vessels  by  the  Crown — Motion 
for  indemnity — Practice. 
In  an  ctppUcation  to  the  Court  of  AdmirdUy  for  in- 
dem/niiy  by  the  Crown  in  respect  of  the  detention  of 
vessels  under  the  Foreign  Enlistment  Act  1870, 
sect.  24,  where  the  Secretary  of  State  has  released 
the  vessels  without  issuing   his  warrant   stating 
reasonable  and  probable  cause  for  tlie  detention,  the 
proper  form  of  procedure  is  by  motion  upon  affir 
davit. 
The  Crown  is  entitled  to  time  to  answer  the  affidavits 
in  stvpport  of  tfie  application,  so  as  to  raise  any 
questions  of  law  and  fact. 
This  was  a  motion  upon  affidavits  praying  thq 
oourt  to  order  that  the  owner  of  the  steamships, 
the  Great  Northern  and  the  Midland  sliould  bo  in- 
demnified by  the  Crown  by  the  payment  of  costs 
and  damages  for  the  detention  of  those  vessels, 
under  the  Foreign  Enlistment  Act  1870  (33  &  34 
Vict.  c.  90)  sect.  2  k  (<i)     The  two  vessels,  it  was 
alleged,  were  in  January  1872  lying  in  the  Birken- 
head Docks   in  the  Mersey,  about  to  be  sent  to 
America  to  carry  the  mails  and  passengers  between 
New  York  and  Havanu^ ;  on  the  10th  Jan.  they 
wore  seized  by  the  collector  of  customs  at  Liver- 
pool, who  suspected  that  they  were  to  be  despatched 
to  Cuba  for  the  use  of  tlie  uisurgents  against  the 
Spanish   Government.      The   8ecn»tary  of    State 
issued  no  warrant,  and  on  Feb.  7th  1872  the  vessels 
wore  released. 

Milward,  Q.C.,  Clarkson^  Skud  Ooldusy,  in  support 
of  the  motion. 

Archibald,  for  the  Crown,  submitted  that  tlie 
proper  course  was  for  the  applicants  to  file  a 
petition,  or  at  least  that  the  Crown  was  entitled  to 
have  time  to  answer  the  alfidavits. 

Milward,  Q.  C.  and  Clark  son. — There  are  tlu'ee 
distinct  cases  in  which  an  owner  whose  ship  is 
seized  may  apply  for  indemnification,  and  the 
sections  of  the  Act  clearly  point  out  different 
modes  of  procedure.  Under  sect.  23,  where  the 
Secretary  of  State  arrests,  by  his  warrant,  and 
continues  to  detain  the  ship,  the  owner  may  applv 
to  this  court  for  its  release,  and  "  the  court  shall, 
as  soon  as  possible,  put  the  matter  of  such  seizure 
in  course  of  trial  between  the  applicant  and  the 
Crown,  and  has  power  to  indemnify  the  owner." 
In  this  case  the  Act  points  to  formal  trial,  by  way 
of  petition  and  answer,  and  the  court  may  inquire 
as  to  the  arrest  having  been  on  reasonable  grounds. 
Again,  under  the  same  section,  where  the  ship  is 
arrested  on  warrant,  and  released  before  applica- 
tion to  the  court,  the  court  "  has  power  to  make  a 
like  order  for  the    indemnity  of  the  owner  in  a 

{a)  The  following  is  the  material  part  of  this  eoction  : 
Wnere  the  Secretary  of  State,  or  chief  executive  authority, 
orders  the  ship  to  be  released  on  the  receipt  of  a  com- 
munication  from  the  Secretary  of  State  without  issuing 
his  warrant,  the  owner  of  the  ship  shall  be  indemnified  by 
the  payment  of  costs  and  damages  in  respect  of  the  de- 
tention upon  application  to  the  Court  of  Admiraltv  in  a 
summary  way,  in  Uke  manner  as  he  is  entitled  to  be  in- 
demnified where  the  Secretary  of  State  having  issued  his 
wmrrant  under  this  Act  releases  the  ship  before  any  ap- 

fhmtion  IB  made  bj  the  owner  or  Mb  agent  to  the  court 
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Bummary  way."  The  wiirrant  raises  the  qua 
of  whether  the  Crown  had  good  cause  for 
arrests,  and  in  their  case  the  Crown  may  go 
the  merits.  But  in  a  case  like  the  present 
Secretary  of  State  himself,  by  not  issuing 
warrant,  finds  that  there  was  no  ground  foi 
arrest,  and  this  court  has  power  only  to  asses 
damages.  The  24th  section  says  that  the  o 
"  shaU  be  indemnified,"  and  the  court  h& 
discretion  to  consider  whether  the  Crown 
justified,  as  in  the  first  case,  where  the  i 
are,  "shall  have  power  to  declare,"  Ac 
Crown,  therefore,  are  entitled  to  no  tin 
answer,  as  they  cannot  now  say  that  then 
reason  for  the  arrest.  The  remedy  is  to  be 
in  a  "  summary  way,"  and  that  is  in  contr 
tinction  to  "  course  of  trial,"  as  in  the  first 
The  words  *'  summary  way"  clearly  point  to  n 
upon  aflSdiivit,  and  not  to  petition,  which  i 
most  formal  proceeding  in  this  court.  The  » 
of  the  statute  is  to  prevent  delay.  The  Interna 
(40  L.  J.  1,  Adm. ;  23  L.  T.  Rep.  N.  S.  787 ;  i 
Law  Cas.  0.  S.  523)  was  upon  motion. 

Archibald,  contra. — I  only  ask  for  directior 
procedure.  There  ought  to  be  a  distinct  allej 
as  to  the  question  raised.  There  may  have 
reasonable  cause  for  believing  in  an  intent 
violate  the  Act,  even  though  there  was  no 
intention.  The  Crown  are  entitled  to  haT 
question  of  law  raised  as  to  their  liability 
there  was  such  reasonable  cause.  A  motioi 
most  indefinite  form,  and  raises  no  di 
question. 

Sir  R.  Philumore. — I  am  quite  clear  upo 
point  that  the  court  must  have  before  ittw 
raised  in  some  form  in  which  it  can  givejadj 
upon  the  points  rai-  ed.  One  party  must  mil 
allegation  as  to  the  facts  and  law,  and  the 
must  deny  it.  I  think  the  Act  contemplivted 
case  under  this  section,  the  most  summarj 
and  that  is  clearly  by  motion.  The  Crow 
move  to  reject  the  motion,  and  support  theii 
by  affidavits.  The  proceedings  must  be  by  u 
and  affidavits,  and  I  consider  that  the  Cron 
entitled  to  have  ten  days  to  prepare  their  affi 
in  answer. 

Solicitors  for  the  applicants,  Gregonj  and 
clih 

I'roctor  for  the  Crown,  The  Qneetis  l*roctt 


Feb.  13  and  March  5,  1872. 
The  Riga. 

Nectsstnaries — Definition  of — Sh  ipbrok^r — Ba" 
— Payment  of  charges  —  Advances  —  P*^ 
Dock  dues. 

The  tvnn  "  necessaries,**  where  used  in  the  s 
glcimj  the  Admiralty  Court  jurisdictum  oc< 
claims,  has  the  sanw  meaning  as  is  given  U 
tilt'  common  law  courts,  arid  s^ignifii's,  tri 
the  oir.nT  of  a  vessel,  as  a  prudent  man,  if] 
utuier  circumstances  in  which  his  cujeni, 
abneurt;  in  called  upon  to  ad,  would  have  o 

Webster  v.  Soekamp  (4  Barti.  .^  Aid.  352)/o 

Preminms  paid  by  a  shipbroker  at  the  ( 
request  to  procure  insurance  on  freight  are 
saries. 

Charges  paid  by  a  shipbroker  at  the  owners 
for  entering,  reporting,  and  pHoting  a  A 
for  tonnage  and  liglU  dues,  a^^farnotmf, 
\      are  ii;  liKiu  ihjs  ^neaaUng  of  ike  iirm  **  WBom 
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[Adic 


^  otoner'e  request  for  travelling  ex- 
e  master  and  goods  supplied  for  the 
5  necessaries. 

ges  inside  by  a  ship's  broker  far  acting 

enty  and  for  negotiaiing   a   charter- 

e  necessaries  xoith  tlw  meaning  of  iJw 

must  be  proved  to  come  within  tJie 

ion  inerely  alleges  that  money  was 
r  necessary  expenses  at  tlte  owner* s 
out  staging  what  those  necessary  ex- 
such  a  claim  will  be  struck  out  on 
ect  or  alter  the  petition. 
kuse  of  necessaries  institnted  on  be- 
Hermann  Foget,  a  ship  broker  in 
don,  against  the  Norwegian  schooner 
le,  apparel,  and  furniture,  and  against 
le  for  cargo  lately  carried  on  board 
against  Ole  Wasboe  and  others,  her 

Qce  was  entered  by  the  assignee  of 
in  Sweden)  of  the  shipowners;  theas- 
;tituted  a  suit  of  possession,  in  which 
been  allowed  to  go  by  default, 
ow  c^rae  before  the  court  on  motion 
-nt  to  reject  or  alter  the  petition,  on 
at  the  claims  therein  set  out  were 
necessaries  within  the  meaning  of 
ct.  c.  65,  s.  6.    The  petition  was  as 

I  a  Norwegian  schooner,  and  on  or  about 
$71  she  sailed  from  the  port  of  D'Urban 
ifrica,  laden  with  a  cargo  of  wool,  bound 
london. 

t  the  6th  Sept.  1871  the  plaintiff  roooived 
Ole  Wasboe,  part  owner  of  the  said 
ig  date  D'Urban,  18th  July  1871,  ro- 
intiff  to  effect  an  insurance  on  the  freight 
asportation  of  the  aforesaid  cargo  to  the 

ce  of  the  request  contained  in  the  afore- 
plaintiff  on  the  11th  Sept.  1871  effected 
)n  the  said  freight  in  the  sum  of  400{.,  on 
3mium  of  2  per  cent.,  and  paid  in  respect 
of  8  .  Is. 

it  the  Oct.  1871  the  plaintiff  received 
16  said  part  owner,  Ole  Wasboe,  at  St. 
le  2nd  Sept.  1871,  confirming  the  inatruc- 
in  the  previous  letter, 
th  of  Nov.  1871  the  Riga  arrived  off  the 
iud  the  said  Ole  Wasboe  landed  and  pro- 
n,  and  on  the  20th  Nov.  1871  he  had  an 
be  plaintiff,  at  which  the  said  Ole  Wasboe, 
my  funds  to  pay  the  necessary  expenses 
e  arrival  of  the  said  ship,  requested  the 
:e  to  the  said  Ole  Wasboe  an  advance  of 
I  said  freight,  in  order  to  enable  him  to 
id  necessary  expenses, 
ff  accordingly  made  the  advance  of  1502., 
n  account  of  the  said  freight,  taking  a 
3rd8  and  figures  following — that  is  to  say, 
J^ov.  1871.— Received  of  W.  H.  Foget  the 
account  of  freight  receivable  in  London 
e  jRi^a,  now  bound  here  from  Natal. — O. 

le  Wasboe  also  at  the  same  time  handed 
the  ship's  papers,  and  requested  him  to 
for  pilotage,  light,  tonnage,  and  harbour 
necessary  expenses  on  the  arrival  of  the 
;cordingly,  on  the  arrival  of  the  said 
a,  the  plaintiff  paid  charges  for  entering, 
)iloting  the  said  vessel,  and  for  tonnage 
and  n>r  noting  protest,  in  all  to  the 
ds. ;  supplied  goods  for  the  necessary  use 
3el  to  the  amount  of  11.  lOs. ;  and  also 
IB  sums  for  pilotage,  travelling  expenses 
ad  other  charges,  amounting  in  the  whole 

er  the  arrival  of  the  Riga  in  the  port  of 
to  aaj,  on  the  24th  Nov.  1871,  the  vessel 


and  the  cargo  laden  therein  was  arrested  by  the  marshal 
of  this  honourable  court  on  a  warrant  issued  at  the  suit 
of  one  Cornehus  Kraz,  claiming  possession  of  the  said 
vessel,  and  also  claiming  the  said  freight,  as  the  repre- 
sentative of  the  creditors  in  Norway  of  the  said  Ole 
Wasboe,  the  owner  of  the  said  vessel ;  and  on  the  2nd 
Sept.  1871,  a  second  suit  was  commenced  in  this  honour- 
able court  against  the  said  vessel  and  freight  by  the 
seamen  then  or  lately  serving  on  board,  in  respect  of 
claims  for  wages  then  due. 

9.  The  said  freight  was  paid  into  court  by  the  persons 
claiming  the  cargo,  in  order  to  obtain  release  thereof. 

10.  The  plaintiff  also  continued  to  act  as  agent  and 
broker  for  the  said  vessel,  and  negotiated  a  charter- 
party  on  behalf  of  the  said  owners,  and  there  is  now 
due  and  owing  to  the  plaintiff  as  such  agent  or  broker, 
in  respect  of  his  necessary  services  as  such  agent  or 
broker,  the  sum  of  JS48  Os.  6d. 

11.  The  said  insurance  of  freight  was  effected,  the  said 
advances  made,  the  said  charges  paid,  the  said  goods 
suppUed,  and  the  said  services  rendered  by  the  plaintiff 
upon  the  credit  of  tiiie  Riga^  and  of  the  said  freight, 
and  not  upon  the  personal  credit  of  the  owners,  and  tiie 
whole  of  the  said  sums,  amounting  to  J6231  13s.  lid.  are 
still  due  and  unpaid  to  the  plaintiff. 

Clarkson,  for  the  defendant,  the  creditors' 
assignee,  in  support  of  the  motion. — The  question 
is  whether  any  of  these  items  are  necessaries 
within  the  meaning  of  the  statute.  To  be  neces- 
saries the  things  supplied  must  be  actually  wanting 
for  the  service  of  the  ship  at  the  time  of  supply. 

The  Alexander,  1  W.  Bob.  346 ; 

The  Sophie,  1  W.  Bob.  368. 

Money  advanced  is  not  always  necessaries,  and 
must  always  be  more  strictly  proved  to  have  been 
necessary  than  in  the  case  of  goods  supplied  (2Vt« 
Alexander,  s^ip,),  and  cannot  oe  recovered  under 
this  statute  wnen  advanced  to  pay  for  necessaries 
already  supplied:  (Tlie  N.  li.  Gosfabriek,  Swab.  344.) 
The  section  was  passed  to  enable  persons  supply- 
ing necessaries  to  foreign  ships  on  an  emergency 
to  do  so  with  a  fair  chance  of  payment,  and 
necessaries  mean  articles  immediately  necessary 
for  the  ship,  as  contra-distinguished  for  what  is 
required  for  a  voyage :  {The  Gomtesse  de  Fregeville, 
Lush.,  329 ;  4  L.  T.  Rep.  N.  S.  713 ;  1  Mar.  Law 
Cas.  O.  S.  106.)  Necessaries  must  be  furnished 
on  an  emergency,  and  not  in  the  ordinary  course  of 
business :  {Tfie  Onni,  Lush.  154 ;  3  L.  T.  Rep. 
N.  S.  447 ;  1  Mar.  Law  Cas.  0.  S.  6.)  Advances 
of  money  are  not  necessaries  unless  for  the  use  of 
the  ship  or  crew:  (The  Aaltje  WdUinina,  L.  Rep. 
1  Ad.  and  Ecc.  107.)  Premiums  paid  for  insurances 
are  not  necessaries  for  the  ship;  when  they  were  paid 
she  was  not  in  this  country.  Pilotage,  light,  ton- 
nage, and  harbour  dues  are  not  necessaries,  but 
rather  a  matter  of  mercantile  -account,  and  paid  in 
the  ordinary  course  of  a  broker's  business.  Again, 
the  pilot's  service  has  been  already  supplied  at  the 
time  of  advance,  and  money  advanced  to  pay  for 
what  is  already  supplied  is  not  necessaries.  An 
advance  upon  freiglit,  even  though  to  procure 
necessaries,  cannot  be  called  necessaries  within  the 
statute,  as  it  is  upon  the  security  of  the  freight 
which  is  to  pass  through  the  broker's  hands. 
Broker's  charges  for  chartering  a  ship  are  not 
necessaries,  being  in  the  ordinary  course  of  a 
broker's  business.  A  tradesman  aavances  goods, 
which  are  delivered  by  him  for  the  use  of  the 
ship,  but  a  broker  advances  money  to  procure 
goods  on  the  credit  of  the  owner,  and  looks 
to  him  for  payment.  [Sir  R.  Phillimore. — In 
Webster  v.  Seekamp  (4  B.  &  Aid.  352),  Lord  Ten- 
terden  lays  down  that  the  role  for  ascertaining 
what  is  necessary  is  to  consider  what  a  prudent 
owner,  if  preseat,  NioMid.  VwbN^  ^oaa  tmA^t  ^\t- 
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emntteiioet  in  which  the  agent,  in  his  absence,  is 
calM  npon  to  act.  The  wtyrdi  of  the  Act  wonld 
inclode  ncicesssrieH  snpphed  for  a  rojage.^  I  sob- 
mis  noc  The  oommon  \mw  cases  torn  upon  the 
qnestion  ol  the  master*s  aatbority  to  bind  his 
ownen.  The  qnestion  here  is,  what  evil  does  the 
statute  remedj  ?  and  Dr.  Lnshington  has  held  (in 
the  Comieue  ds  FregevtlU,  tup.)  that  the  section 
applied  onlj  to  what  was  supplied  on  an  emer- 
^encj.  The  oommon  law  meamng  of  necessaries 
H  mndi  wider.  [Str  B.  Philumoke. — ^There  is  no 
delKnition  of  neoesaaries  to  be  extracted  from  these 
cases  except  that  of  Lord  Tenterden.  I  presume 
joa  contend  that  the  word  is  more  strictly  applied 
m  this  coort  than  in  the  common  law  conrts.  j  In 
the  dedsions  since  the  Z  &  4  Vict.  c.  65,  the 
word  has  been  mostly  strictlj  applied,  and  the 
Admiraltj  Ckmri  Act  1861  did  not  extend  the 
meaning  so  giren.  The  word  "  necessaries  '*  most 
be  taken  to  mean  snch  things  as  material  men 
would  snpplj.  It  has  been  so  decided,  and  this 
court  is  bound  by  those  decisions. 

Webgier,  contra. — ^The  real  defendants  are  the  re- 
presentatiTes  of  the  shipowner,  who  instructed  the 
plaintiff  to  make  the  adTances,  and  he  placed  the 
hljip*s  papers  in  the  plaintifi^s  hands.  The  defen- 
dant is  tne  assignee  of  the  shipowner's  creditors. 
In  the  Comtesae  de  Fregeville  (sup,),  the  engage- 
ment of  the  broker  by  the  owner  was  in  the  ordi- 
nary course  of  business,  and  the  claim  was  for  a 
balance  of  account.  The  moneys  were  here  ad- 
vanced on  the  security  of  the  ship,  as  shown  by  the 
hhip'K  papers  being  m  the  plaintiflTs  hands,  and 
thifi  is  a  claim  in  this  ship  only,  and  not  for  a 
balance  of  accoimt.  The  rfeal  question  is  whether 
there  was  such  a  bond  fide  necessity  that  these 
things  would  have  been  supplied  by  the  master  or 
the  owner  acting  as  a  prudent  man.  In  the  West 
Frt^mhind  (Swab.  454),  it  is  held  that  what  is  needed 
for  the  service  of  the  ship,  such  as  coais,  are  necos- 
saricH.  The  Onni  {8up.)t  as  quoted,  was  for  money 
advanced  to  pay  off  a  bottomry  bond,  and  is  inap- 
plicable. There  is  no  case  which  says  that  pre- 
miums paid  are  not  necessaries.  The  Alexander 
{sup.)  expressly  finds  that  "  necessaries  "  have  the 
same  meaning  in  the  Admiralty  Court  and  the 
common  law  courts.  If  the  Admiralty  Court  Act 
1861,  R.  5,  was  intended  to  limit  the  meaning  of  the 
word  "  necessaries,'*  it  should  have  expressly  used 
the  words  "material  men.''  Necessaries  have  a 
wider  meaning  than  supplies  by  material  men. 
The  decisions  ao  not  alter  this  interpretation.  He 
also  cited 

The  Underwriter,  25  L.  T.  Eep.  N.  S.  279 ;  1  A^p. 
Mar.  Law.  Cas.  127. 

Olarkson  in  reply. — The  common  law  cases  do 
not  use  the  technical  word  "  necessaries,"  they  only 
talk  of  what  is  "  necessary  "  for  the  sei^vice  of  a 
ship. 

Cur.  ode.  vidt. 

March  5. — Sir  R.  Phillimore. — This  is  a  motion 
to  reject  a  petition  in  a  cause  of  necessaries 
instituted  by  a  London  shipbroker  against  the 
Norwegian  vessel  EUja   and    her  freight.      The 

ground  of  the  motion  is  that  the  items  set  forth 
y  the  plaintiff  in  the  petition  do  not  fall  under  the 
legal  category  of  "  necessaries,"  according  to  the 
construction  put  upon  that  term  by  my  predeces- 
sors in  this  court.  I  have  taken  time  to  look  into 
the  various  decisions  upon  which  this  proposition 
was  alleged  to  be  founded.  The  3  <fe  4  Vict.  c.  65, 
M.  0,  cotSerred  upon  this  court  a  "  ^unft^ctioiv  tA 


decide  all  daims  and  demands  whster 
necessaries  supplied  to  any  foragu  A 
going  TesseL**  In  the  case  ci  the  Jiaa 
DrXushrngton  said:  "  And  here  I  may  ol 
when  the  recent  statote  conferred  npn 
a  jurisdiction  in  these  matters,  or  ndi 
revised  an  ancient  inrisdiction  long  pr 
never  was  nor  could  be  intended  to  sit 
bcl  merely  to  give  a  new  remedy  which  ir 
necessary  in  the  pecoliar  cases  <^  for 
and  is  confined  to  that  necessity.  1 1 
one  sentence  what  I  a^^nrehend  to  be  tb 
necessarily  imposed  upon  the  court. 
That  the  court  must  not  make  the  (r 
foreign  ship  liable  for  the  supply  of  i 
for  which,  under  similar  circomstances, 
here,  they  would  not  be  responsible  iu 
common  law.*^  In  the  following  case  of 
'  (1  W.  Bob.  :>>i*),  the  court  said:  ''Th 
meaning  of  the  term  '  necessaries  *  I  hi 
explained,  as  strictly  applying  to  anch 
rigging,  and  matters  of  that  descript 
same  time  I  consider  myself  at  libeitj 
the  term  necessaries  so  as  to  include 
pended  upon  necessaries;  but  in  em 
must  be  satisfied  that  the  necessaries 
ing,  and  that  the  money  was  bond  fi 
purpose  of  procuring  them."  In  the  li 
brick  [eup.),  the  court  indnded  meat 
falling  within  the  term  necessaries.  L 
Friesland  [eup.),  in  1859,  coals  were  heldt 
saries.  In  the  Onni  (eup.)  it  was  holden 
this  section  it  mattered  not  wheth^  thei 
were  furnished  on  personal  credit  or  no; 
an  advance  of  money  for  procuring  i 
was  within  the  ecjuitable  construction  ( 
tute.  This  decision  was  in  1860 ;  the  s 
then  been  in  force  twenty  years.  Iu  a  s 
case,  of  the  Comteese  de  Frhjeville  (Kup.' 
Dr.  Lushineton  seems  to  have  consi 
proper  legsu  meaning  of  the  word  "ne 
still  unfixed.  In  that  case  Dr.  Lushin 
*'  I  have  to  determine  whether  the  den 
in  this  suit  can  be  maintained  within  t 
of  the  3  &  4  Vict.  c.  65,  s.  6,  and  this  quest 
turns  upon  the  proper  legal  meaning  U)  b* 
the  word  "  necessaries."  I  have  no  hope 
the  means  of  solving  this  difficulty  fron 
any  other  part  of  this  statute,  or  to  any 
tute ;  neither  has  the  question  ever  been 
directly  to  the  court  of  appeal.  In  former 
up  to  a  late  period,  up  to  the  decision  in  i 
the  T}ie  Neptune  (3  Hagg.  129;  3  Knapp's] 
by  the  Jucucial  Committee,  the  Court  of 
was  accustomed  to  allow  material  credi 
against  the  proceeds,  when  in  court.  Ma 
were  those  who  repaired  a  vessel  or 
materials  to  enable  her  to  proceed  to  se« 
technical  term,  the  meaning  of  which 
understood.  I  do  not  think,  as  my  fp 
sions  show,  that  the  term  "  necessarie 
statute  should  receive  so  circumscribed  i 
On  the  other  hand  it  has  been  urged  tha 
**  necessaries  "  ought  to  receive  the  sa 
construction  as  in  cases  of  bottomry, 
struction  would  include  every  requii 
voyage,  for  there  are  many  articles  aUi 
covered  by  a  bottomry  bond  which  it 
very  difficult  to  comprise  within  auj 
meaning  attached  to  the  word  '  neoessH 
less  enabled  by  superior  atiihoril|]r» 
v^ii\>vxx^  tA  adopt    so  comprefaiSlMm  4 
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enactment  It  appears  to  me  that 
■>  convenient  coarse  I  can  follow 
:e  an  intermediate  one,  to  make  a 
i  between  the  ship  and  the  voyage, 
old  that  *  necessaries  '  means  primarily 
kble  repairs,  anchors,  cables,  sails, 
mediately  necessary,  and  also  pro- 
at,  on  the  other  hand,  does  not  include 
quired  for  the  voyage,  as  contra-dis- 
l  from  necessaries  for  the  ship."  The 
of  the  court  (Dr.  Lushington)  does  not 
lavo  been  drawn  to  the  previous  case 
>ii  (sup.),  nor  to  the  24  Vict.  c.  10,  which 

passed  in  the  month  preceding  the 
n  the  ConUesee  de  Fregevilh  (sup.),  to 
seems  to  me  very  important  to  advert, 
i  the  4th  section,  that  statute,  I  take  it, 

court  a  jurisdiction  over  "claims  for 

3uipping,  or  repairing  anv  ship" — claims 
d  answer  to  those  of  the  old  material 
lown  in  this  court  before  the  decision  in 
le  («u/).)— and  in  the  5th  section  it  gives 
distinct  jurisdiction  over  "  any  claim  for 
3  supplied  to  any  ship"  in  certain 
nco  this  statute,  in  the  case  of  The 
die  (L.  Rep.  1  Adm.  &  Ecc.  19 ;  14  L.  T. 
1.  191 ;  2  Mar.  Law  Cas.  O.S.  321),  in 
M  decided  that  the  travelling  expenses 
t  to  attend  a  trial  in  a  case  of  collision 
aecessaries;  and  in  the  Aalijee  WUhel- 
),  in  1866,  the  court  refused  to  consider 
vanced  to  a  master  to  pay  averages, 
5.  In  both  these  cases,  however,  ana  in 
er  cases,  the  court  seems  to  have  con- 
kt  money  advanced  for  the  purchase  of 
}  stood  on  the  same  footing  as  neces- 
iselves.  It  appears  to  me  on  a  review 
cases,  on  which  the  court  seems  to 
)eded  tentatively,  so  to  speak,  with 
jurisdiction,  and  on  a  consideration 
Qguage  of  both  the  statutes,  I  must 
the  conclusion  that  there  is  no 
as  to  necessaries  between  the  cases 
y  common  law  a  master  has  been  holdcn 
s  owner,  and  suits  for  necessaries  in- 
i  this  court.  This  seems  to  have  been 
ig^n's  original  opinion  in  the  Alexander 
it  seems  to  me  to  be  strengthened  by 
ge  in  the  subsequent  statute,  and  was, 
so  the  foundation  of  my  decision  in  The 
ir  (25  L.  T.  Rep.  N.  S.  279;  1  Asp. 
Oas.  127),  in  1868.  I  am  unable  to  draw 
distinction  (especiallv  since  the  last 
Tween  necessaries  for  the  ship  and  neces- 
the  voyage ;  and  I  shall  follow  the  doc- 
)  common  law  as  laid  down  by  the  high 
>f  Lord  Tenterden  in  the  case  of  Webster 
3  (4  6.  <fe  Aid.  852).  In  that  case  he 
\b4) :  "  The  general  rule  is,  that  the 
y  bind  his  owners  for  necessary  repairs 
lupplies  provided  for  the  ship.  It  was 
at  the  trial  that  this  liability  of  the 
3  confined  to  what  was  absolutely  neces- 
ink  that  rule  too  naiTow,  for  it  would 
ly  difficult  to  decide,  and  often  impos- 
ny  cases,  wh^t  is  absolutely  necessary. 
%  the  ^'ury  are  to  inquire  only  what  is 
there  is  no  better  rule  to  ascertain  that 
[udderinff  what  a  prudent  maot  if  pre- 
I  do  unaer  circumstances  in  which  the 
is  absence,  is  called  upon  to  act.  I  am 
bhat  whatever  is  fit  and  proper  for  the 


service  on  which  a  vessel  is  engaged,  whatever  the 
owner  of  that  vessel,  as  a  prudent  man,  would  have 
ordei*ed,  if  present  at  the  time,  comes  within  the 
meaning  of  Uie  term '  necessary,'  as  applied  to  those 
repairs  done  or  things  provided  for  the  ship  by 
order  of  the  master,  for  which  the  owners  are  liable. ' 
I  have  now  to  apply  the  principles  of  this  law  to 
the  particular  case  before  me.  I  allow  the  sum  of 
SI.  Is.  for  insurance  for  freight,  as  set  out  in 
Articles  2,  3,  and  4  of  the  petition.  I  disallow  the 
sum  of  150Z.,  as  pleaded  m  Articles  5  and  6,  on 
the  ground  that  though  it  is  alleged  in  general 
terms  that  that  sum  was  advanced  for  necessary 
expenses,  it  is  not  stated,  as  it  ought  to  have  been, 
what  these  necessary  expenses  were.  I  allow  the 
sums  of  21 L  198.,  IZ.  10«.,  and  21.  3«.,  as  set  forth 
in  the  7th  Article.  With  respect  to  the  item  of 
48/.  Os.  6d.  charged  for  brokerage  in  Article  10,  I 
shall  allow  this  article  to  go  to  proof,  reserving  my 
opinion  till  I  see  what  that  proof  is,  as  to  whether 
the  item  falls  within  the  legal  category  of 
necessaries  or  not.  Subject  to  these  alterations 
I  admit  the  petition.  I  shall  make  no  order  as 
to  costs. 

Solicitors  for  the  plaintiff,  CcUtams,  Jeh/u,  and 
Cattama. 

Proctors  for  the  defendant,  Bothery  and  Co, 


Thursday,  Feb.  15, 1872. 
The  John  Fenwick. 

Collision — Steamship  getting  under  way — Lights — 
Want  of  proper  precaution — Regulations  for  pre- 
venting collisions  ai  sea.  Art.  20. 
A  steamship,  which,  in  getting  under  it  ay  in  the 
Thamies  to  go  up  the  river  between  sunset  amd  sv^- 
rise,  is  compelled  to  go  astern  and  partly  athwart 
the  river  in  order  to  get  dear  ahead,  amd  whose 
regulation  lights  are  not  visible  to  vessels  coming  up 
tlve  river,  is  bound  to  take  every  possible  precatUion 
to  warn  approaching  vessels  of  her  position,  and 
to  use  tlie  best  light  she  has  on  board  for  that 
purpose. 
Ptacing  a  service  lantern,  ordinarily  used  to  give 
light  in  discharging  tlie  cargo,  over  the  stem  is  not 
a  sufficient  precaution. 
A  vessel  Jieglecting  such  pi'ecaution  commits  a  breach 
of  the  10th  Article  of  the  Regulations  for  preventing 
(jollisions  at  Sea,  a/nd  will  be  held  to  blatne  if  a 
collision  ensue. 
This  was  a  cause  of  damage  instituted  on  behalf  of 
the    General    Steam    Navigation    Company,  the 
owners  of   the    steamship   Granton,  against  the 
steamship  John  Fenwick   and  her  owners   inter- 
vening.    The  Granton  was  an  iron  screw  steam- 
ship,   of   637  tons    register,  245  feet  long,   with 
engines  of  240  horse  power  noniinal,  and  manned 
by  a  crew   of    thirty-two    hands,    all    told,  and 
employed  in  the  trade  between  London  and  Ham- 
burg.      The  John   Fenwick  was  a  screw  steam- 
ship of  548  tons  register,  and  ninety  horse  power, 
ana  at  the  time  of  the  collision  was  bouna  on  a 
voyage     from    i^ante     to    London    with    cargo. 
Between  three   and  four  p.m.  on  the  19th  Oct. 
1871,  the    Granton  arrived  at    Gravesend    fron^ 
Hamburg,  and  took  on  board  a  pilot,  and  pro- 
ceeded up  the  Thames  to  Brown's  Wharf  in  Ql^ck- 
17V all  Reach,  where  she  arrived  at  about  five  p.m., 
and  discharged  part  of  her  car^.    At  about  ten 
p.m.,  she  was  read^  to  proceed  higher  up  the  rvffr 
to  HorselydowxL  T\er  m  V]b!&T3v9^  '5«:a>^\«s»^ 
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rest  of  the  cargo  was  to  be  discharged.    It  was  then 
very  dark,  with  driving  rain,  and  the  tide  was  three - 
Qoarters  ebb,  and  the  river  very  full  of  craft  coming 
down,  and  the  master  deemed  it  prudent  to  await  the 
flood  tide,  and,  therefore,  made  the  Granton  fast 
alongside  a  coal  hulk  moored  in  Blackwall  Beach, 
above  Brown's  Wharf,  about  abreast  of  the  Folly 
House,  on  the  north  side  of  mid-channel.     She 
was  moored  on  the  outer  or  south  side  of  the  hulk, 
and  her  head  was  up  the  river,  and  her  anchor 
liffht  was  up.     There  is  not  room  to  anchor  a  ship 
of  the  QrantorCs  class  at  that  part  of  the  river.  At 
about  half-past  four  a.m.  on  the  20th  Oct.,  the  tide 
being  then  on  the  last  quarter  flood,  the  Granton 
cast  off  from   the  hulk.     Her   regulation  lights 
were  burning,  and  her  anchor   light  was   taken 
down.     She  was  too  long  to  be  able  to  steam 
ahead  at  once  without  running  into  the  tiers,  and, 
therefore,  the  stern  fastenings  were  first  cast  off, 
and  the  flood  tide  acting  on  her  stern  sheered  it  off 
from  the  hulk.     She  then  steamed  astern,  casting 
off*  her  head  ropes  and  angling  over  to  the  south 
side    of    the    river,    so    that    she     might    have 
ample  room  to  go  ahead,  get  steerage  way,  and 
proceed  up  the  nver.    When  steaming  astern,  and 
about  mid-channel,  and  partly  athwart  the  river, 
a  sailing  barge,  driving  up  the  river  under  her 
stem,  obliged  the  Granton  to  stop,  and  then  move 
easy  ahead,  to  keep  her  stationary.    At  this  time 
the  John  Fenwick,  under  charge  of  her  master, 
and  with   a    licensed  waterman    on    board,   was 
coming   up    the   river,  and,   rounding   Blackwall 
point  about  three  quarters   of  a   mile   below  the 
Gi'antony  with  her  regulation  lights  burning  and 
a  good  look  out.     She  was  then  going,  acconling 
to  the  defendants*  evidence,  at  about  three  knots 
an  hour  through  the  water,  but  the  plaintiffs  con- 
tended that  she  was  going  very  fast.     The  master 
of  the  Granfnit  at  this  time  saw  her,  and  as  from 
the  relative  positions  of  the  two  vessels  none  of 
the  Granton  8  lights  would  be  visible  on  board  the 
John  Fenwickf  he  ordered  a  lantern  to  be  put  over 
the  stern,  which  was  done.     The  lantern  used  for 
the   purpose   was  a  common  lantern,  which  had 
been  in  use  for  some  hours,  to  give  light  to  tliose 
engaged    in    discharging    the    cargo.    The    fact 
whether  the  lantern  was  put  over  the  stern  of  the 
Granton  in  such  a  place  as  to  be  visible  on  board 
the  John  Fenwick  was    in  dispute  between   the 
parties.     The  plaintiffs   called  evidence  to  show 
that  it  was  over  the  starboard  quarter ;  the  defen- 
dants sought  to  prove  that  the  lantern  was  hung 
over  the  stem  in  a  position  in  which  it  could  not 
be  seen  from  the  John  Fenwick,     When  the  John 
Fen/wick  got  into  Blackwall   Reach,  her  engines 
were  slowed  till  she  was  going  at  the  rate  of  two 
knots  an  hour,,  and  she  ported  and  whistled  on 
perceiving  another  steamer,  and  almost  immedi- 
ately afterwards  saw  a  dark  object  which  proved 
to  be  the  Graniouj  lying  across  the  river,  and  her 
engines    were    stopped    and    reversed,    and    the 
Granton  was    hailed   to  go  ahead.     The  Granton 
whistled,  and  as  soon  as  she  was  able  to  clear  the 
vessels  on  her  way,  went  ahead,  but  too  late  to 
avoid    the  collision.     The  starboard  bow  of   the 
John  Fenwick  came  into  collision  with  the  star- 
board quarter  of  the  Granton^  and  cut  deep  into 
her. 

Bntt^  Q.C.  (Wehater  with  him),  for  the  plaintiffs, 
contended  that  the  John  Fenwick  was  alone  to 
bl&me.     She  was  coming  ai  too  high  a  rate  of 
speed.    Those  on  board  of  her  oug\it  to  Yia^e  ^oieti 


the  light  hung  over  the  stem  of  the  Granton. 
Granton  was  justified  in  acting  as  she  did 
took  all  precautions  necessary  to  avoid  the 


sion. 


Milward,  Q.C.  (Gainsford  Bruce  with  him 
the  defendants. — The  Granton  was  in  an  im|i 
place  in  the  river.  She  ought  not  to  have 
astern  without  showing  lights.  The  light  si 
show  was  insufficient,  and  not  visible.  The  i 
thing  to  have  used  was  a  flash  fight.  The! 
her  regulation  lights  is  no  excuse.  Under  I 
of  the  BrCgulations  for  preventing  Collisi( 
Sea,  the  Granton  was  bound  to  take  precaati 
meet  the  special  circumstances,  and  she  ne^ 
to  do  so.  The  regulation  lights  were  not 
visible. 

Butt,  Q.C.  in  reply. — ^The  John  Feiiim 
overtaking  the  G^-anton,  and  was  bound  undi 
17  of  the  Regulations  to  keep  out  of  the ' 
the  Grauton. 

Sir  R.  Philltmobe. —  It  is  quite  clear  tl 
Granton,  when  she  cast  off  from  the  hoi 
placed  herself  athwart  the  fairway  of  the  ri 
the  early  morning,  when  it  was  dark,  in 
great  nsk.  When  executing  such  a 
OBUvre  at  such  a  time  she  ought  to 
taken  every  possible  precaution  to  warn  apf 
ing  vessels  of  her  position.  What  (fi 
do?  According  to  her  own  account,  wh 
saw  the  John  Fenwick  approaching,  all  she  d 
to  put  an  ordinary  service  lantern  over  her 
or,  as  some  of  the  witnesses  say,  over  her  qi 
1  am  of  opinion  that  this  servic^j  lantern  wi 
sufficient  to  give  effective  warning  to  the 
F'niivlck.  Those  on  board  the  Granion  i 
have  used  as  a  warning  signal  the  very  besi 
they  had  on  board.  It  is  true  that  there 
siMjcial  regulation  defining  the  signals  to  hi 
in  such  a  case  as  the  present,  but  the  provisi 
the  20th  article  of  the  Regulations  for  pren 
Collisions  at  Sea,  states  that  nothing  in  thost 
shall  exonerate  any  ship  from  the  consequei 
any  neglect  to  carry  lights  or  signals,  or 
neglect  of  any  precaution  which  may  be  re 
by  the  ordinary  practice  of  seamen,  or  1 
special  circumstances  of  the  case.  There 
evidence  of  any  negligence  on  the  part  of  Jo^ 
wick.  I  must,  therefore,  pronounce  the  G 
alone  to  blame  for  the  collision. 

Solicitors  for  the  plaintiffs,  Cattarns,  M 
Cattarns. 

Solicitors  for  the  defendants,  HiUyer,  f 
and  Stlbbard. 


\ 


March  5  and  8,  1872. 
The  DEBfETious. 

Colli^ioti — Cross  canse  by  owners  of  cargo^- 
yal  cause  already  decided  —  Admui^ 
evidence  taken  in  the  ^rrineipal  cause— Co» 

Where  a  cause  of  damage,  arising  out  of  a  « 
between  two  ships,  has  been  hoard  and  « 
and  both  ships  have  be^n  found  to  hhfMi  ^ 
owners  of  cargo  on  board  the  ship  ff^ 
against  in  the  former  cause,  stibsc^v^n^^ 
a  cause  against  the  former  plaintiffs  t»  f^ 
the  same  collision,  the  Court  of  ilcfomrtrfftf 
'poioer  to  make  a/n  order  aUowvn^  (k^  j^ 
{the  owners  of  cargo)  to  use  the  emdm»  f 
the  former  cause,  on  ike  hsan^g  qf  ilt  if 
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?  defendanit  refute  their  etmgent,  will 
Hied  to  their  cotU  ? 

auBe  of  dani^e,  instituted  on  bebalf 
s  Notara  and  Nicholas  Notara,  the 
38S1  ardebs  of  beans,  lately  laden  on 
iteamship  Trojan,  agninst  Michael 
i  owner  of  the  eteamship  Demflrius. 
raa  <ij  j-trsonnm.  On  the  2-tth  Out. 
rojan  and  the  Deiiulrins  came  into 
he  river  Mersey,  and  both  veaaels  were 
suit  (No.  4660)  was  afterwards  insti- 
1  in  this  court,  by  the  owners  of  the 
gainst  the  'I'i-ojnn  to  recover  damages 
'     1  30th  July  KWit  that 

Judge,  assisted  "      "" 

t  found  that  bi 
me,  but  that  the  Tr^jja: 
n  liability  hj  reason  of  being  at 
the  colUsion  under  the  command 
3ry  pilot.  Subsequently  the  present 
light  an  action  in  tne  Court  of  Qneen'e 
ist  the  owners  of  tho  Ti-oja.'a  to  re- 
mago  BUBUiined  to  the  cargo  conse. 
the  master  carrying  it  on  to  itR 
n  its  wetted  condition  causiid  by  the 
tiout  taking  the  proper  stejis  to  dry 
ivent  deterioration ;  the  plaintiffs  had 
f  pro  raid  freight  at  Liverpool,  but  the 
e  Trojan  had  refuned  to  deliver,  and 
irgo  on  to  Glasgow  so  as  to  earn  full 
a  special  case  st.ited  for  their  opinion 
Queen's  Bench  held  that  the  master's 
^tidable,  and  tlut  the  owners  of  the 
liable  for  the  damage  sustained  by 
re  Nol'irn  \,  llendvrgoit,  L.  Rep.  5 
i->  L.  T.  Rep.  N.  S.  577 ;  3  Mar.  Law 
P),  and  this  judgment  has  been  con- 
ppeal  by  the  Exchequer  Chamber 
B.  2:io). 

t  suit  was  brought  to  recover  damages 
ing  of  the  beans  caused  by  the  col- 
le  amount  claimed  was  {both  vessels 
held  to  blame)  half  the  total  damage 
m  tho  aiim  recovered  in  the 


ras  now  brought  before  the  court  on 
3iit  in  the  following  notice  of  motion : 
tbat  this  Honoarsble  Conrt  will  be  moved 
eit  ths  Stti  March,  at  11  o'clock  in  the 
soon  after  u  oonuaal  uau  be  heard,  for 
>intilta  to  be  oJloired  to  une,  at  the  hearing 
be  wholo  of  ths  oviilcDce  Ki'eQ  and  aieil 
)f  the  cause,  No.  4660,  thn  Trojin,  in  thi^ 
art,  and  aluo  for  leave  to  tho  plaintiff*  to 
they  shoolci  think  fit,  to  addooo  farther 
e  hearing  of  this  oanae  in  addition  to  tho 
iven  in  tbe'xaid  cause. 
fth  Feb.  1872. 

of  this  motion  the  following  aflidavlt 
used  at  the  hearing  of  the  motion : 
Notara,  of  LiverjiiKil.  in  the  county  <iC 
chant,  <ine  of  tho  above-named  plaintiffs, 
W.J  as  follows  : — 

said  Nicholas  Nolara.  tlanng  1B68,  carried 
;^>.partner»^htp  as  ineruhnnts  at  Liverpool 

it  the  25tb  Sept.  1S6S,  we  nhippudat  Alex. 

d  of  the  Trujan,  2589  ardtbs  of  bennB    to 

e  Trojan  to  Qla^gow. 

n,   on   her  voyage  to  Glasgow  aforeBaid, 

rerpool.  and  whilst  proceedine  down  the 
24tfa  Oot,  and  with  our  said  beans  on 
mn  into  by  the  steamship  Demetrius,  of 


saturated  with  salt  water  and  were  damaged,  and  a  por- 
tion of  the  said  beans  were  washed  awaj. 

5.  Afterwards  the  defendant  instituted  a  suit  in  tUl 
honourable  court  against  the  owneni  of  the  Trojan,  and 
in  due  coarse  the  said  suit  came  on  for  hearing,  when 
evidence  was  adduced  on  behalf  of  the  defendant  and  the 
owners  of  the  Trepan,  and  the  judge  of  this  honourable 
court,  assisted  hy  two  alder  brethren  of  the  Trinity 
Bouse,  after  heAring  the  said  evidence,  delivered  judg-. 
ment,  proDOnncing  both  vesels  to  blame,  and  eiempting 
the  owners  of  the  Trojan  upon  the  ground  of  her  being 
by  oompuldon  of  law  in  charge  of  a  only  licensed  pilot. 

6.  T  am  informed  and  believe  tiiat  the  said  defendant 
afternards  entered  an  appeal  from  the  judgment  of^  Uiis 
hononiable  court  to  the  Judicial  Committe 


7.  We  have  institated  in  this  honourable  court  a  suit 
ag&iost  the  def-indaut,  the  owner  of  the  Dnaetritu,  for 
the  damage  and  loss  to  our  said  beams  consequent  upon 
the  said  collision. 

8.  I  am  advised  that  we  are  entitled  to  tho  leave  of  this 
hononrable  oonrt  to  be  allowed  leave  to  nse  at  the  hearing 
of  this  Bbit  the  evidence  given  at  the  hearing  of  the  scit 
in  which  the  present  defendant  wu  plaintiff,  and  t^e 
owners  of  the  Trifjan  were  defendants ;  such  leave,  if 
granted,  will  cause  a  great  saving  of  eipense  to  all  parties. 

9.  1  believe  great  difflcnlty  will  be  experienced  to  pro- 
cure the  presence  at  the  hearing  of  this  -init  of  the  per- 
sons who  gave  evidence  at  the  hearing  of  tbo  said  salt, 
and  that  unlesB  Eho  said  evidence  in  the  said  suit  bo 
allowed  to  be  used  in  this  suit,  along  tine  most  neces- 
sarily elapse  before  the  suit  oonld  be  heard. 

Milward,  Q.C.,  Bull.  Q.C.,  and  Mt/huroh,  ii 

Cort  of  the  motion, — In  a  ci-oss  ac  ' 
y  collision,  where  the  cross  action  is  heard  after 
judgment  in  the  original  action,  the  court  will 
admit  the  evidence  in  the  original  action:  (The 
N'irtli  Ajnerlcan,  Lush.  79.)  In  the  suit  against  the 
Trojan  the  judgment  was  in  rem;  will  not  that 
judgment  be  binding  on  all  parties  P  The  refusal 
to  admit  this  evidence  will  entitle  us  to  our  costs 
if  we  are  compelled  to  call  further  evidence.  In 
the  former  trial  the  defendants  had  on  opportunity 
ofcross-eiarainingthenitnesseawhomwe  shall  have 
to  call.  They  might  have  forced  ns,  if  our  suit 
had  been  instituted  at  the  same  time,  to  consolidate, 
and  then  this  evidence  would  have  been  used. 

Cohen,  contra. — In  Iho.Norlh  Amvrican  {eiip.)  the 
parties  were  the  same  in  both  suits.  An  action 
cannot  be  consolidated  after  the  bearing  of  the 
original  action,  and  if  this  motion  is  granted  that 
effect  will  be  produced.  Evidence  in  a  cause  in- 
stituted by  the  owners  of  a  ship  cannot  be  ad- 
mitted in  a  cause  concerning  the  same  collision  by 
the  owners  of  cargo  on  board  the  ship  unless  the 
owners  of  cargo  consent  to  consolidatte.  As  the 
parties  are  not  the  same  consolidation  can  only 
tjtke  place  in  such  a  case  where  it  is  not  opposed. 
As  to  the  question  of  the  judgment  beiuK  binding 
because  it  was  m  rem,  it  is  quite  clear  that  if  the 
judgment  is  siifBcient  proof  of  the  plaintiffs'  case, 
the  evidence  taken  before  is  useless;  if  the  judg- 
ment is  not  binding  the  evidence  cannot  lie  admis- 
sible, as  it  was  on  that  evidence  the  court  founded 
its  judgment. 

MUit-ard,  Q.C.  in  reply. 

Cur.  ade.  vuU. 

Jforcft  8. — Sir  B.  Philumore,— Thia  is  a  motion 
made  on  behalf  of  the  plAintiffs  for  leave  to  be 
allowed  to  use  at  the  hearing  of  this  cause,  tho 
wh»le  of  the  evidencegivenandusedftt  the  hearing 
of  the  cause  of  collision,  Tim  Trojiin  (No.  4660). 
The  collision  took  place  between. tho  two  vessels, 
the  Deinetrim,  now  ptocetided.  Biguiufii,  asA  >^ 
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Trojan,  and  the  plaintiffs'  cargo  was  on  board  the 
Trojan.    The  snit  referred  to  was  a  suit  in  rem, 
and  I  held  that  both  vessels  were  to  blame  for  the 
collision.    The  facts  appear  from  the  affidavit  filed 
in  this  cause.    [His  liOrdship  here  set  out  the 
focts.]     It  will  be    observed  that    this  applica- 
tion is  made  at  a  very  late  period,  long  af^r  the 
hearing  of  the  original  cause  of  collision,  and  the 
application  of  the  plaintiffs  is  opposed  by  the  defen- 
dant, and  I  have  to  consider  whether  the  court  has 
power  to  order  the  evidence  to  be  admitted  not- 
withstanding such  opposition,  as  it  would  mani- 
festly be  a  great  saving  of  time  and  expense  to  do 
so.    I  must  remark  here  that  the  practice  in  this 
court  is  invariable  for  parties  to  consent  to  an  order 
that  evidence  used  in  one  cause  shall  be  used  in 
another,  when  the  question  at  issue  is  practically 
the  same.    There  is  no  case  which  shows  that  a 
contrary  course  has  been  followed;    but,  on  the 
other  hand,  there  is  no  case  in  which  the  court 
has,  of  its  own  authority,  and  without  the  consent 
of  both  parties,  made  an  order  admitting  evidence 
given  in  a  cause  already  heard,  to  be  used  in 
another  cause,  even  though  the  issue  in  both  has 
been  identical  on  the  point  for  which  it  is  intended 
to  use  the  evidence.    The  law  on  this  point  is  laid 
down  in  The  WiUiam  Hutt  (Lush  25).    That  case 
was  a  motion  to  dissever  suits  of  damage  which 
had  been  consolidated  by  an  order  of  the  court, 
and    Dr.   Lushington  said,    "the  court  was  not 
a  little  surprised  when  the  learned  counsel  who 
moved,  sat  down  without  giving  the  court  any 
information  of  the  reasons  for  making  the  motion, 
Or  of  the  consequences  of  granting  it.    When  I 
ordered  these  three  actions  to  be  consolidated,  did 
I  do  so  according  to  the  power  and   practice  of 
the  court  ?    If  not,  I  should  willingly  retract  the 
order  if  I  had  the  opportunity.     But,  according  to 
my  knowledge,  the  universal  practice  of  the  court 
has  been  to  consolidate  actions  where  the  decision 
of  each  action  depends  on  precisely  the  same  facts ; 
and  in  salvage  suits  the  court  has  gone  farther, 
consolidating  actions  where  there  are  several  sets 
of  salvors  not  rendering  precisely  the  same  ser- 
vices.   The  power  of  consolidating  actions  is  most 
beneficial.     But  for  this  power  the  owners  of  a  ship 
would  often  be  vexed  by  a  host  of  different  actions 
arising  out  of  one  matter — as  in  a  case  of  collision, 
by  all  the  several  owners  of  cargo  in  the  vessel  run 
down — and  the  court  could  afford  no  relief,  having 
no  power  to  order  the  evidence  in  one  action  to  be 
taken  as  evidence  in  another."     From  the  law  as 
laid  down  in  that  case,  I  deduce  two  propositions  ; 
first,  that  the  object  of  consolidating  actions  is, 
that  they  mav  be  heard  together  and  upon  the  same 
evidence,  ana  therefore  that  they  must  be  consoli- 
dated before  the  hearing,  and  not  after  one  has 
been  heard  and  decided ;  secondly,  that  where  one 
action  has  been  heard  and  decided,  and  another  action 
is  brought  against  one  of  the  same  ships  arising 
out  of  the  same  matter,  the  court  has  no  power  to 
make  an  order  admitting  the  evidence  in  the  first 
action  as  evidence  in  the  second,     I  derive  confir- 
mation of  my  opinion  from  the  wording  of  the  34th 
section  of  the  Admiralty  Court  4ct  1861  (24  Vict. 
p.  10).    That  section  provides  that  the  court  "may, 
on  application  of  the  defendant  in  any  cause  of 
dan^age,  and  on  his  instituting  a  cros6  cause  for 
the  damage  sustained  by  him  in  respect  of  the 
san^e  coUision,  direct  that  the  principal  cause  and 
the  croBB  c^ase  be  heard  at  the  same  time  and  upon 
the  same  eyidence."    That  Bection  g^^oB  \i\ie  covucV* 


power  to  order  cross  causes  to  be  tried  at  the 
time  and  upon  the  same  evidence  as  prii 
causes,  but  if  parties  neglected  to  bring  their 
cause  till  after  the  principal  cause  ww  heart 
decided,  it  is,  to  say  the  least,  doubtful  vl 
the  court  could  allow  the  cross  cause  to  be 
upon  the  same  evidence  without  consent,  li 
the  presumption  to  be  derived  from  the  woi 
the  statute  is  the  other  way,  as  the  s 
seems  to  suppiose  that  the  cross  cause  v 
brought  before  the  principal  cause  is  heart 
only  gives  piower  to  make  the  order  in  such  i 
I  am  of  opinion,  therefore,  that  I  have  no 
to  make  an  order  for  the  admission  i 
cause  of  the  evidence  in  the  former 
according  to  the  terms  of  the  prayer  of  ther 
and  I  therefore  reject  the  prayer.  But  I  n 
taken  as  expressing  no  opinion  upon  the  qi 
of  the  propriety  of  the  course  which  the 
dants  have  adopted  in  refusing  to  consent 
admission  of  this  evidence,  nor  as  to  how  fc 
refusal  may  in  the  future  affect  their  ri 
costs.  If  the  plaintiffs  had  brought  their 
before  the  principal  cause  was  heard,  ai 
refused  to  consoUdate,  or  had  negligently  ( 
the  institution  of  their  suit  until  after  that  h 
and  had  then  brought  forward  the  old  e^ 
they  would  perhaps  not  have  been  entitled  I 
costs ;  but  where  they  have  offered  to  adi 
evidence  taken  in  the  former  cause,  it  w; 
question  for  the  consideration  of  the  cour 
after,  how  for  that  course  alters  their  p( 
And  further,  I  must  not  be  taken  as  eipi 
any  opinion  upon  the  difficult  question  as 
far  these  parties  are  bound  by  the  decision 
ori^nal  suits,  as  being  a  decision  in  rem, 
decide  that  question  only  which  is  before 
day.     I  reject  the  motion. 

Solicitors  for  the  plaintiffs,  Gregory  andB< 
Solicitors  for  the  defendants,  Thonias  and  fl 
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Apra  8  and  15, 1872. 
The  Mullingar. 

CoUision — Notice  of  action — Proceedings  ti 
City  of  Dublin  Steam  Packet  Compaq 
(Local  aiui  Personal)  6  ^'  7  Will.  4,  c. 
8,  11. 

Where  a  proceeding  in  rem  is  insiitiU^ 
Admiralty  Court  to  enforce  a  maritime  I 
iViLoUy  vmynaierial  to  whq^m  the  res  hehni 
owner  or  other  persons  interested  may  inti 
defend  the  suit,  hut  the  court  deals  iffUh 
oidy,  and  it  is  the  res  and  not  the  owner  pi 
that  is  liable  in  tlie  suit, 

TJie  Sth  section  of  6  ^  7  WiU.  4  {Loc^  a 
sonal  Acts)  c,  100(a),  which  requires  noH 
given  one  calendar  tnontJi  hef&re  bring 

(a)  The  seotioii  is  aa  follows :  "  No  action  i 
His  Majesty's  oourta  of  law,  to  which  tte 
Dublin  Steam  Packet  Company  should  be  1 
reapeot  of  any  daiqaffo,  injury,  or  traapa>>i 
to  be  done,  oommitted,  or  oocaaioned,  to  of 
any  ship  on  the  high  seas,,  or  to  or  againit  as 
or  persoDs,  property,  goods,  or  e£Mt8,  shaU  btl 
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hy  of  His  Majesty's  courts  against^  the 

tin  Steam  Packet  Covipany,  has  refe- 

y  to  a^^ions  in  personam  against  the 

nd  not  to  actions  in  rem  against  the 

vessels. 

Admiralty  is  a  court  of  law  unthin  the 

the  8th  section  of  the  said  Act. 

otion  on  behalf  of  the  City  of  Dublin 

:;  Companjr,  the  owners  of  the  steamer 

;ainst  which  vessel  a  canse  had  been 

*  an  order  that  the  cause  be  dismissed 

was  one  of  collision,  which  took  place 
Point,  on  the  river  Liffey,  and  within 
)f  Dublin,  on  the  20th  Jan.  1872,  be- 
jamer  MuUingar,  the  property  of  the 
[in  Steam  Packet  Company,  and  the 
Df  Dublin,  the  property  of  the  plain- 
^davit  to  lead  the  warrant,  made  by 
the  21st  March  last,  merely  states 
bok  Belle,  of  Dublin,  reoeived  oonaiderable 
20th  Jan.  last,  by  reason  of  the  steamer 
ing  into  collision  with  her  ; 
lages,  aotnal  and  consequential,  sustained 
said  collision  amount  to  the  sum  of 
erlin^,  witii  interest  until  paid ; 
uner  belongs  to  the  City  ox  Dublin  Steam 
ly,  and  trades  between  Dublin  and  Liver- 

lis  affidavit  the  usual  warrant  issued 
Mullingar.  The  warrant  was  not 
ited,  but  the  Messrs.  Hone,  solicitors 
any,  signed  an  undertaking  (which 
I  on  the  warrant),  dated  the  28th 
pear  under  protest  and  give  bail  for 
On  the  4th  April  Mr.  Hone  filed 
on  behalf  of  the  company,  setting 
ands  of  protest. 

nd  arguments  are  fully  stated  in  the 
the  Court. 

D.,  tL.D.,  and  Rohertson  were  heard 
the  motion. 

Q.C.,  L.LD.,  and  GorrigoM^  LL.D., 

rowNSBiTD,  J. — This  case  comes  before 
er  the  following  circumstances.  On 
ch  1871  a  cause  of  damage  was  in- 
[essrs.  Hamerton  and  Son,  on  behalf 
rood  and  Thomas  Byrne,  against  the 
ingar,  of  Dublin,  and  on  the  same 
it  of  arrest  in  the  usual  form  was 
Messrs  Hamerton,  requiring  the 
rest  and  detain  the  Mullinga/r,  and  to 
IS  who  had,  or  claimed  to  have,  any 
r  interest  therein,  to  appear.  The 
not  actually  executed,  but  Messrs. 
tlicitors  of  the  company,  signed  an 
which  is  endorsed  thereon,  dated  the 
1872,  to  appear  under  protest,  and 
the  vessel  on  behalf  of  the  City  of 
n  Packet  Company,  the  owners  of 
MuUingar,  in  the  cause  of  damage 
been  instituted  on  behalf  of  the 
ainst  the  vessel.  On  the  4th 
me,  on  behalf  of  the  companv,  filed 
according  to  the  32nd  Greneral  Order 
f  the  4th  Feb.  1869,  in  which  ho  sets 
inds  of  protest,  and  on  the  same  day 
>f  a  motion  to  have  the  cause  dis- 
oosts.  The  ground  stated  for  the 
b  by  a  local  Act  (6&  7  Will.  4,  c.  100), 
Lltn  section  is  to  be  mdidally  noticed 
Loty  it "waa  enacted  {Be(^  8)  tbat  "no 


action  in  any  of  His  Mmesty's  courts  of  law,  to 
which  the  company  should  be  liable  in  respect  of 
any  damage,  injury,  or  trespass  alleged  to  be  done, 
committed,  or  occasioned  to  or  against  any  ship  on 
the  high  seas,  or  in  any  river,  port,  or  harbour,  or 
to  or  against  any  person    or   persons,  property, 
goods,  or  effects   whatsoever,  shall  be  brought, 
commenced,  or  prosecuted  against  the  company,  un- 
less one  calendar  month's  previous  notice,  in  writing, 
should     have    been    given    by    the     party    or 
pcirties    commencing    such    action    to    the    said 
comnany."    The  affidavit  states,  and  the  fact  is 
not  oisputed,  that  the  claim  of  the  plaintiffs  is  for 
the  cost  of  repairs  of  injuries  alleged  to  have  been 
done  to  a  smack  called  the  BeUcy  by  a  colUsion 
with  the  MuUingar,  on  the  river  Liffey,  in  the  port 
and  harbour  of  Dublin,  and  for  the  damages  con- 
sequent upon  that  collision.    The  affidavit  further 
states  that  the  action  is  one  to  which  the  company, 
as  owners  of  the  Mullingar,  are  liable.    It  is  ad- 
mitted that  no  such  notice  as  the  Act  requires  was 
given  on  the  part  of  the  plaintiffs.    The  defendants' 
counsel  insist  that  this  cause  is  to  be  deemed  an 
action,    brought,    commenced,     and    prosecuted 
against  the  company.    They  have  reliea  upon  the 
terms  of  the  warrant,  which  directs  the  citation  of 
all  who  claim  an  interest  in  the  vessel,  and  contend, 
as  I  understand  the  argument,  that  the  owners  have 
in  fact  been  cited  by  the  mere  mention  of  the  warrant. 
The  plaintiffs'  counsel  have  very  properly   not 
made  any  objection  to  the  raising  of  this  question 
by  the  protest,  but  they  insist  m  the  first  place 
that  the  Act  of  6  <fe  7  mil.  4  is  not  applicable  to 
this  court,  because  it  is  not  one  of  Her  Majesty's 
courts  of  law ;  I  have,  however,  no  doubt  that  this 
court,  though  not  a  court  of  common  law,  is  still 
to  be  deemed  one  of  Her  Majesty's  courts  of  law 
in  the  ordinary  meaning  of   those  words :    "  A 
court,"  savs  Sir  Edward  Coke  (Co.  Lit.  58a),  "  is 
a  place  wnere  justice  is  administered,"  and   Sir 
Wm.  Blackstone  says  that  all  the  courts  of  iustice 
are  derived  from  the  power  of  the  Crown,  whether 
created  by  Act  of  Parliament,  "  letters  patent,  or 
subsisting  by  prescription."    (See  Stephen's  Com- 
mentaries on   the  Laws  of  England,   6th  edit., 
p.  383.)     He  enumerates  the   several   courts  of 
justice  which  are  of  a  public  and  general  juris- 
diction, and   in  these  he  includes  the  Maritime 
courts    (lb.,    p.  442),    so    that    I    ccmnot    attri- 
bute much  weight  to  the  argument  suggested, 
that    this    court    was    anciently    the    court    of 
the  Lord  High  Admiral,  while  such  an   officer 
existed,  and  that  the  judge  was  appointed  by  him. 
That  was  indeed  so,;  but  as  the  judicial  power  of 
the  Admiral,  or  his  appointee  was  deemed  to  be 
ultimately  derived  from  the  Sovereign,  the  court 
was  still,  I  think,  one  of  the  King's  Courts,  and 
now  by  the  Court  of  Admiralty  (Ireland)  Act, 
1867,    the   judge  is  appointed    directly    by    the 
Sovereign,  ana  by  sect.  21  of   that  statute  this 
court  has  been  made  a  court  of  record,  and  Sir 
William    Blackstone  further    tells    us    expressly 
"  that  all  the  courts  of  record  are  the  King's 
Courts,   in  respect  of  his    crown  and  dignity." 
(Stephen's   Comm.,    p.  384.)      In   The  Johannes 
(Lusn.  182)  Dr.  Lushington  says  that  the  High 
Court  of  Admiralty  is  a  municipal   court,  and 
is  bound  to  obey  the  sti&tutes   of  the  realm  in 
all  matters ;  ana  in  The  Hea/rt  of  Oak  (39  L.  J. 
15,  Adm.;    21  L.  T.  Eep.  N.  S.  727;    3  Mar. 
Law  Cas.  O.  S.  317),  Sir  B.  Phillimore  expressh 
laid  down  tbaib  tiie  Bi|gbL  Ocrax\»  d.    k^siaxii 
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of  England  was  both  a  court  of  law  and 
equity,  and,  for  that  reason,  would  follow  the  de- 
cisions of  the  courts  of  law  and  equity  in  bank- 
ruptcy cases.  As  this  court  is  now  similarly  con- 
stituted to  the  High  Court  of  Admiralty  in  Eng- 
land, I  am  of  opinion  that  it  has  equal  claim  to  be 
considered  a  court  of  law  and  equity  also.  It  is  in- 
deed a  court  of  equity  only  so  far  as  that  it  decides 
upon  equitable  principles,  without  assuming  the 
general  functions  of  a  court  of  equity ;  but  I  think 
it  is  to  be  called  a  court  of  common  law,  although 
it  administer  a  peculiar  system  of  law,  modified, 
recognised  and  allowed  by  the  statute  and  com- 
mon law,  a  system  not  originally  founded  on  the 
common  law  of  England,  but  rather  on  those 
foreign  and  peculiar  sources  of  the  law  mari- 
time, to  which  I  need  not  more  particularly 
refer.  But  the  plaintiffs*  counsel  have  further 
argued  that  the  statute  in  question  is  not  ap- 
plicable to  the  present  case,  which  is  a  pro- 
ceeding in  rem,  inasmuch  as  the  cause  is  not 
brought,  commenced,  or  prosecuted  against  the 
company,  but  against  the  ship  according  to  the 
peculiar  procedure  in  this  court.  The  question  is 
one  of  importance,  both  to  the  company  and  to  the 
public,  I  therefore  felt  bound  to  consider  it  care- 
fully before  proceeding  to  give  an  opinion  on  the 
point  before  me.  I  do  not  see  the  force  of  the 
argument  which  has  been  used  by  the  defendants* 
counsel,  that  the  Act  is  one  for  the  public  benefit, 
and  should  be  liberally  construed  in  favour  of  the 
defendants.  It  seems  to  me  that  there  is  more 
weight  in  that  advanced  on  the  other  side,  namely, 
that  it  is  rather  in  abridgment  of  a  public  right ; 
but  I  need  not  offer  any  opinion,  whether  the  Act 
is  a  remedial  one  or  not,  because  I  think  that  how- 
ever that  may  be,  I  am  bound  to  give  full  effect 
to  the  language  cf  the  Legislature  fairly  inter- 
preted, while  I  have  no  right  either  to  extend  or 
narrow  it.  If  this  be  a  proceeding  against  the 
company,  the  notice  is  clearly  requisite.  If  not,  I 
am  not  to  stretch  the  words  of  the  Act  beyond 
their  natural  and  ordinary  import,  merely  because 
the  notice  may  be  deemed  a  protection  to  the  com- 
pany, or  because  the  Legislature  has  favoured 
them  by  according  that  protection  to  them,  con- 
fiding, it  would  seem,  in  their  solvency  and  high 
character.  The  title  and  preamble  of  the  Act  have 
no  relation  to  the  7th  section.  The  Act  is  entitled, 
"  An  Act  to  authorise  the  City  of  Dublin  Steam 
Packet  Company  to  apply  a  portion  of  certain 
moneys  already  subscribed  in  fulfilment  of  their 
contracts  for  building  six  additional  steam  vessels, 
and  to  legalise  such  subscription.*'  The  preamble 
first  recites  the  3  &  4  Will.  4.,  c.  115,  and  that 
since  the  passing  of  that  Act  an  increase  in  the 
number  oi  their  vessels  had  been  rendered  neces- 
sary. It  then  recites  the  5  Will.  4.,  c.  67,  for  the 
improvement  of  the  Shannon  navigation,  and 
that  the  improvement  of  that  navigation  would 
greatly  increase  the  necessity  for  an  addition  to  the 
number  of  the  company's  vessels.  It  then  recites, 
that  to  provide  additional  vessels,  the  directors 
had  made  certain  contracts,  and  that  divers 
persons  had  subscribed  capital  to  be  appUed  in 
completing  them.  Then  follows  the  enacting  part. 
This  is  ex  concessis,  a  proceeding  m  rem  corre- 
sponding with  the  real  action  of  the  civil  law  (Inst. 
Lib.  4,  tit.  6,  8.  2),  which  is  founded  not  on  a  per- 
sonal obligation,  but  on  a  right  to  the  thing  w&ich 
18  the  object  of  the  suit.  A  suit  to  enforce  a  mori- 
^une  lien  againat  a  partioalar  aihip  tor  damage 
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alleged  to  have  been  done  by  that  ship  in 
with  another  is  certainly  an  action  in  rem. 
action  could  not  be  maintained  at  common 
it  is  a  matter  of  almost  daily  practice  in  the  A 
Court,  and  this  distinction  between  a  proa 
respect  of  a  personal  wrong,  or  a  perso 
gation,  has  been  recognised  by  Lord  Keny 
judgment  in  Ifentane  v.  Gibbo)i8  (2  T.  R.  i 
The  Ruby  Qiieeii  (Lush.  266),  Dr.  Lushin 
not  deem  the  law  of  negligence  as  appli( 
courts  of  common  law  to  be  applicable  1 
ceeding  in  rem  in  the  Admiralty  Court,  r 
it  as  distinct  and  peculiar.  In  The  Volun 
Rob.  38'3)  the  same  great  authority  on  n 
admiraltv  law  distinguishes  three  mode 
ceeding  m  the  Court  of  Admiralty  to  re 
loss  occasioned  by  a  vessel  doing  damaj 
against  the  owners  personallv ;  secondlj 
the  master  personallj^;  thirdly,  by  a  pi 
171  rem  against  the  ship.  There  can  be  i 
after  reading  Hone's  affidavit,  that  this 
brought  to  enforce  a  maritime  lien  for 
against  the  MuUingar.  Now,  in  such  a  < 
wholly  immaterial  to  whom  the  vessel  I 
Sevei^  American  authorities  are  cited 
effect  in  Dunlop's  Admiralty  Practice, 
Clarke  v.  New  Jersey  Steam  Navigation  i 
(1  Story's  Rep.  531),  The  Bee  (Wai 
The  Ada  (Davies  R.  407).  The  owner,  oi 
interested,  may  come  in  and  defend  the  n 
res  be  left  to  itself.  The  court,  on  findin, 
just  cause  of  action  exists,  will  sell  the  rat, 
go  no  further  in  that  suit;  if  the  re$  be 
cient,  the  plaintiff*  loses  the  full  amoao 
claim.  In  Tlie  Victor  (Lush.  72),  a  cause  of 
by  collision,  the  court  ordered  the  cargo  c 
a  wrong-doing  ship,  although  that  cargo  b 
to  the  owner  of  the  ship,  to  be  released, 
ground  that  it  was  not  competent  for  the  ( 
Admiralty  to  attach  the  property  of  the  d( 
wherever  found,  though  the  ship  itself  would 
for  the  damage.  Anybody  having  or  daii 
interest  in  the  Mullingar,  whether  as 
mortgagees,  or  otherwise,  might  appe 
defend  her,  and  thus  become  parties  intl 
But  a  party  who  has  appeared  may,  if 
withdraw  from  a  suit  in  rem,  and  the 
go  on  against  the  res  as  before.  Bear 
in  mind,  we  may  get  rid  of  a  certain  con 
terms,  when  we  speak  of  defendants  in  a 
ralty  cause  in  rem  who,  although  they  n 
in  to  defend  the  res,  are  not,  therefore,  ne 
the  parties  against  whom  the  proceed 
brought.  But,  in  fact,  it  is  not  the  d* 
whether  he  be  owner  of  the  res  or  not 
liable  to  the  suit.  In  a  certain  loose  and 
sense,  indeed, a  man  maybe  said  to  be  liabU 
ceeding  in  rem,  because,  if  he  wishes  to  < 
the  res,  he  may  be  unable  to  do  so  withoi 
the  plaintiff* *s  demand;  but  I  do  not  th 
legalljr  and  correctly  speaking,  the  com 
liable  in  a  proceeding  in  rem.  They  may 
the  res,  and  no  liability  in  the  suit  ^ 
beyond  its  value.  The  plaintiff  may,  \ 
does,  establish  his  claim  in  a  proceedin 
and  recover  his  loss  without  the  court  evei 
who  the  owner  is.  If  the  company 
the  MuUinga/r  since  the  ooUision,  th 
make  no  change  in  the  plaintiff's  positiai 
could  still  follow  on  tEeir  suit  agaoiiil 
and  enforce  it,  whoever  was  tlie  OWMH 
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I  court  of  common  law  the  party  sum- 
rs  and  takes  defence  and  becomes  the 
it  in  the  Admiralty  Court  the  rea  is  the 
Y  against  which  the  suit  is  instituted, 
inguage  of  the  forms,  and,  as  I  before 

antiquated  style  of  the  pleadings  in 
efore  it  was  laid  aside  as  cumbrous, 
lated  the  res  as  "the  party  irapug- 
;eeded  against  in  the  suit."  I  men- 
corroborative,  by  way  of  contempora- 
ion  of  what  I  deem  to  be  the  ancient 
the  court  which,  when  not  altered  by 
•ules,  is  expressly  preserved,  and  to 
3  plaintiff  may  proceed  either  in  per- 
m,  and  the  Admiralty  Court  Acts,  both 
id  Ireland,  recognise  the  distinction.  If 
g  had  been  a  personal  one  against  the 

doubt  the  notice  would  have  been 
t  I  think  the  clause  in  question  has 

against  a  proceeding  in  rem.  I  do 
^  is  a  suit  brought,  commenced,  or 
igainst  the  company.  I  have  no 
ixtend  the  terms  of  the  Act,  if  they 
e  arguments  ah  convenient i  on  either 
ly  prevail  against  the  plain  language 
e;  and  I  think  it  quite  compatible 
guage  of  the  statute,  that  while  the 
I  the  privilege  of  a  month's  notice 
?y  are  sued  at  common  law  for  any 

in  collision  by  any  of  their  vessels, 
ot  be  protected  against  the  procedure 
e  Admiralty  Court,  which  does  not 
to  have  been  in  the  contemplation  of 
re  when  the  Act  of  Will.  4  was  passed. 
}d  in  that  opinion  by  the  language  oi 
If,  for  when  the  Act  was  passed  no 
the  court  for  damage  done  by  collision 
ivithin  the  body  of  a  county,  whereas 
1  a  remedy  for  it  against  the  owners 
r  vessel  at  common  law,  whether  done 
ty  or  on  the  high  seas.  Had  the  Act 
to  apply  to  a  proceeding  in  ron,  the 
he  words,  "  or  against  any  vessel  of 
"  or  a  similar  expression,  wduld  have 
ming  unquestionable.  But  I  do  not 
ds  to  the  present  proceeding,  and  I 
this  motion  with  costs,  and  require 
8  to  appear  absolutely. 
)r  the  plaintiffs,  J.  T.  Hamerton  and 

)r  the  defendants,  /.  Hone  and  San, 


HEQtnSS  CEAMBEB. 

by  H.  LsiOH,  Esq.,  BaiTi8t6r-at-l4iw. 


LOR  PROM  THE   EXCHEQUER. 

Thursday,  Feb.  1,  1872. 

JURN,  C.J.,  and  Willes,  Blackburn, 
x)R,  Brett,  and  Grove,  JJ.) 

£    AND  OTHERS  V.   PlAYFORD. 

yurchaser — Marine  contract — Receipt 
iding — Arrival  and  delivery  of  ca/rgo 
irchaser  on  delivery  of  hiUs  of  ladiyig 
ska  of  the  seas,  Src. — Agreement  to  buy 

cargo  on  a/rrwdl — Payment  on  de- 
per  ion  weighed  on  boa/rd  dnHng 
J088  of  ca/rgo— lAabiliiy  of  pv/rdiaser 

interesi — OonatrtusHon  of  contract 
precedent. 


By  an  agreement  in  writing  between  the  plaintiffa 
(tlwrein  described  as  "  vendors  "),  and  trie  defen- 
dant therein  described  a^  ** purchaser,^*  the  vendors 
agreed  to  ship  on  board  a  vessel  a  cargo  of  fresh 
wate^'  ice,  "  to  be  dis-patclied  with  all  speed  to  any 
ordered  port  in  the  United  Kingdom,  the  vendors 
forwarding   hills    of  lading   to    tlte    purclws&r ; 
and  upon  receipt  thereof,  the  purcha^e^'  takes  upon 
himself  all  the  risks  and  dangers  of  tlie  seas,  Sfc, 
q>nd  tlie  defendant  agrees  to  buy  and  receive  the 
said  ice  on  its  arrival  at  ordered  port,  arid  to  pay 
for  it  in  cash  on  delivery  at  the  rate  of  20s.  per 
ton,  weighed  on  board  during  delivery.*^     Tlie  ice 
having   been  duly  shipped  and  dispatclied,   and 
tlie  bill  of  lading  forwarded  to,  and  received  by, 
tlie  defendant,  tlie  vessel  and   cargo  were  subse- 
quLently  lost  on  tlis  voyage  by  risks  and  dangers 
of  the  seas  within  the  meaning  of  the  above  agree* 
ment 
The  plaintiffs  having,  therefore,  brought  an  a^ition 
against  the  defendant  to  recover  tlie  value  of  the 
cargo,  it  was  field  on  demurrer  by  the  majority  of 
the  Court  of  Excliequer  (Martin  arid  Channell,  BB., 
dissentiente,  Clea^hy  B.),  giving  judgment  for  the 
defendant,  that  the  contract  was  not  one  of  in- 
surance  but    of  purcJiase,  and  that    under  its 
terms,  the  arrival  of  the  cargo,  and  ascertainment 
of  its  weight   during  delivery,  were    conditions 
precedent  to  the  defendants  liability  to  pay  the 
priee  or  volume  of  it,  and  that  the  clause  reikUing  to 
"  tlie  risks  and  dangers  of  tlie  seas,"  Sfc,  was  to 
save  tlie  plaintiffs  from  liability,  in  case  of  loss 
before  arrival,  to  an  auction  for  non-delivery.    But 
Cleasby,  B.,  lield  tluU,  on  receipt  of  the  bill  of 
lading,  the  property  parsed  to  tlie  defendant  as 
purchaser^   ana  tlie  cargo  was  then  al  his  risk, 
and  insurable  by  him,  and  tJiat  a  good  cause  of 
action    was    disclosed    by  the  declaralion.     Tlie 
plaintiffs  having  brought  error,  and  also  appended 
from  that  decision,  it  was 
Held  by  the  co^xrt  of  error  (Cockbum,  OJ.,   and 
WiUes,  Blackburn,  Mellor,  Brett  and  Orove,  JJ.) 
reversing  the  decision  of  the  majority  of  the  court 
below,  that,  wliether  or  not  the  property  in  the 
cargo  passed  to  the  defendant  on  the  receipt  of 
the  bills  of  lading  (which  the  court  said  it  wan 
not  necessary  to  decide,  though  they  strongly  in- 
dined  to  Iwld  thai  it  did  pass  with  all  its  risks), 
yet  that  the  defendant,  the  pv/rchaser,  having  agreed 
to  "  take  upon  himself  cUl  the  risks  arid  dangers 
of  the  seas,"  Sfc,  from  the  time  he  received  tlis 
bills  of  lading,  was  liable  to  pay  for  the  cargo 
accordirig  to  a  certain  rate ;  and  if,  m,eantime,  it 
perished  through  the  perils  of  the  seas,  to  pay  for 
%t  according  to  a  fair  estimate  of  its  value  at  tlie 
time  it  went  down. 
Fragano  v.  Long  (4  B.  Sf  C.  219)  ,*  and  Alexander 
and  another  v.  Grardner  and  another  (1  Bing, 
N.  0.  671 ;  4  L.  J.,  N.8.,  223,  CJP.),  cited  and  up^ 
held  by  tlie  court. 
This  was  error  from  the  decision  of  the  Court  of 
Exchequer  in  favour  of  the  defendant  upon  cross 
demuiTers  to  the  declaration  and  plea.    The  de- 
claration set  out  an  agreement  in  writing  dated 
the  25th  March  1869,  between  the  plaintiffs  therein 
described  as  vendors,  and  the  defendant  therein 
described  as  purchaser,  whereby  the  vendors  agreed 
to  ship  with  every  dispatch  daring  the  month,  and 
in  the  customary  manner,  a  cargo  of  fresh  water 
ice   in  square  blocks,  say  cargo  per  result  170 
register  tons,  more  or  less,  at  yendor*s  option, 
in  good  and  oLoan  Qondit\oii,ttxui  oil  \^x!^  %»s&s6\m 
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duly  shipped,  the  vessel  to  be  despatched  with  all 
speed,  direct  to  any  port  the  captain  likes  best,  for 
orders  to  unload  at  one  safe  place  in  the  United 
Kingdom ;  twenty-four  hours  allowed  for  waiting 
orders,  lay  days  to  count ;  the  said  vendors  for- 
warding bills  of  lading  to  the  purchaser,  **and 
upon  receipt  thereof,  the  said  purchaser  takes  upon 
himself  alt  risks  and  dangers  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  or  kind  soever ;  and 
the  said  H.  rlayford  (the  defendant),  agreed  io  buy 
a/nd  receive  {he  said  ice  on  its  a/rrivcS  ai  ordered 
port,  or  so  near  thereunto,  &o.,  purchaser  taking 
the  ice  from  alongside  the  vessel  at  his  risk  and 
expense  at  the  rate  of  25  tons  per  running  dajr, 
Sundays  excepted,  €uid  paying  for  the  same  m 
cash  on  delivery  at  ana  after  the  rate  of  20«. 
sterling  per  ton  of  20c wt.,  weighed  on  board 
during  delivery."  The  declaration  then  alleged 
that  the  cargo  of  ice,  284  tons,  was  duly  shipped 
and  dispatched  on  the  voyage,  and  that  a  bill  of 
lading  was  forwarded  by  the  plaintiffs  to  the  de- 
fendant, and  that  he  duly  received  the  same  ; 
and  that  afterwards,  during  the  voyage  and  the 
continuance  of  the  said  risks  and  dangers,  the 
said  cargo  was  wholly  lost  by  risks  and  dangers 
of  the  seas,  within  the  meaning  of  the  said  agree- 
ment; that  all  conditions  were  fulfilled,  &c.,  yet 
the  defendant  had  not  paid  the  plaintiffs  the  value 
of  the  said  cargo  at  and  after  the  rate  aforesaid. 
A  second  breach  was  assigned  in  that  the  de- 
fendant did  not  nor  would  take  upon  himself  the 
risks  and  dangers  of  the  seas  a/nd  navigation  accord- 
ing to  the  said  agreement,  whereby  the  value  of 
the  said  cargo  was  wholly  lost  to  the  plaintiffs. 

The  defendant,  by  his  sixth  plea,  as  to  the  first 
breach,  said  that  he  was  always  ready  and  willing 
to  buy  and  receive  the  said  cargo  on  the  arrival  at 
the  ordered  port,  &c.,and  to  pay  cash  for  the  same  on 
delivery  thereof,  Ac,  but  that  the  said  cargo  of  ice 
did  not  arrive  at  the  ordered  port,  nor  were  the 
plaintiffs  ready  and  willing  to,  nor  did  they  deliver 
the  same  cargo  there  or  elsewhere  to  the  defendant 
according  to  the  said  agreement. 

Demurrer  and  joinder  in  demurrer  to  the  first 
count  of  the  declaration,  and  the  like  to  the  sixth 
plea. 

Upon  the  argument  of  the  demurrers,  the 
majority  of  the  Court  of  Exchequer  (Martin  and 
Channell,  BB.)  were  of  opinion,  in  favour  of  the 
defendant,  that  the  contract  was  not  one  of  in- 
surance, but  of  purchase,  and  that  under  its  terms 
the  arrival  of  tne  cargo  and  ascertainment  of  its 
weight  during  delivery,  were  conditions  precedent 
to  tne  defendant's  liability  to  pay  the  price  or  value 
of  it ;  and  that  the  clause  as  to  "  the  purchaser 
taking  on  himself  the  risks  and  dangers  of  the 
seas,"  &c.,  was  to  save  the  plaintiffs  from  liability 
in  a  certain  event  to  an  action  for  non-delivery, 
and  they  held  that  the  plaintiffs  were  not  entitled  to 
recover.  But  Cleasby,  B.,  on  the  contrary,  was  of 
opinion  that,  on  the  receipt  of  the  bill  of  lading, 
the  property  passed  to  the  defendant  as  purchaser, 
and  that  the  cargo  was  then  at  his  risk  and  in- 
surable by  him,  and  that  a  good  cause  of  action  was 
disclosed  by  the  declaration,  and  that  the  plaintiffs 
were  entitled  to  recover  the  amount  thereby  claimed : 
(See  report  of  the  case  below,  3  Mar.  Law  Cas. 
O.  S.  407 ;  22  L.  T.  Rep.  N.  S.  516 ;  30  L.  J.  150, 
Ex. ;  L.  Rep.  5  Ex.  165.) 

The  plaintiffs  thereupon  brought  error  from  the 
aboye  decision  of  the  majority  of  the  Court  of 
Exchequer. 


Points  for  argument  on  the  part  ol  1 
tiffs :  First,  that  the  delivery  to  and  the  i 
the  defendants  of  the  bill  of  lading,  aftei 
patch  of  the  vessel  with  the  cargo  duli 
was  the  only  condition  precedent  to  the 
request  to  be  paid  for  the  cargo ;  secondl} 
receipt  of  the  bill  of  lading  by  the  defenda 
valent  to  the  receipt  of  the  cargo,  accord 
terms  of  the  contract ;  thirdly,  that  the  d 
liability  arose  upon  the  receipt  by  him 
of  lading,  and  that  the  facts  averred  i 
do  not  avoid  such  liability  ;  fourthly, 
arrival  of  the  ship  at  the  ordered  port  is 
dition  precedent  to  the  plaintifTs  right  t 
defendant  take  upon  himself  all  the 
dangers  of  the  seas,  rivers,  and  navigatic 
ever  nature  or  kind  soever;  fifthly, 
matters  mentioned  as  excusing,  or  in  dei 
defendant's  liability,  are  matters  which,  < 
construction  of  the  contract,  fall  to  the 
alone,  and  do  not  affect  the  plaintifffi 
that  the  plaintiff  will  also  contend  tha 
count  of  the  declaration  is  good  in  sul 
grounds  similar  to  those  on  which  they 
the  defendant's  sixth  plea  is  bad. 

Points  for  argument  on  the  part  of 
dant :  First,  that  the  first  count  of  the  < 
is  bad,  because  it  does  not  show  that 
arrived  at  the  place  at  whidi  the  defenc 
purchase  and  receive  the  same ;  secont 
shows  that  such  cargo  never  did  arri^ 
place ;  thirdly,  that  such  arrival  was,  bj 
of  the  contract  between  the  parties,  a 

Srecedent  to  the  plaintiff's  rignt  to  sue 
ant  for  the  matters  alleged  as  breaches 
tract ;  fourthly,  that  the  defendant,  by  tl 
•the  contract,  was  not  liable  to  pay  for 
until  it  arrived  at  the  ordered  port, 
upon  himself  the  risks  and  dangers  of  tl 
navigation,  unless  the  said  cargo  » 
fifthly,  that  the  said  first  count,  so  far  i 
to  the  said  breach,  is  insensible,  becausi 
having  been  lost  before  the  same  reac 
fendant  or  the  ordered  port,  he  cannot  1 
the  plaintiffs  unless  he  took  upon  him8< 
risks  and  dangers ;  sixthly,  that  the  r 
to  the  defendant  taking  upon  himself  ti 
dangers  of  the  seas,  £c.,  was  not  inte; 
pose  upon'the  defendant  the  doing  or 
of  any  act  for  the  not  doing  or  per 
which  he  was  to  be  liable  to  be  sued  b 
tiffs,  but  as  a  mere  condition  or  limiU 
plaintiff's  contract;  seventhly,  that  th< 
will  also  contend  that  the  sixth  plea  : 
the  ground  that,  under  the  circumstano 
that  plea,  the  defendant  never  became  1 
the  value  of  the  cargo ;  eighthly,  that  tl 
the  said  cargo  at  the  said  ordered  porl 
dition  precedent  to  the  plaintiff^s  righ 
the  value  of  the  same. 

Fhilhrich,  for  the  plaintiffs,  now  coni 
under  the  words  "  upon  receipt  of  the  b 
the  purchaser  takes  upon  himself  all 
the  property  vested  in  the  purchai 
moment  the  bill  of  lading  was  delivere 
he,  therefore,  had  the  risk  upon  him ;  i 
it  might  be  hard  upon  him,  it  was  x 
his  loss,  and  he  must  bear  it.  The  pi 
not  common  carriers.  The  majority  d 
below  seemed  to  think  that  the  olaose 
I  risks  on  the  purchaser  might  be  antiflft 
\  YEi^^YtA  meaning  to  be  that,  if  tibo  Ciqift 
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the  purchaser  should  have  no  complaint 
%  the  vendors,  on  the  ground  of  his  not 
p  what  he  had  bargain; vl  for.  [BLACKnrRy,  J. 
ree  with  you  in  one  s-iise;  but  then  there 
inbseqnent  clause,  by  which  tho  purchaser 
to  pay  for  the  cargo  on  its  arrival,  and  your 
iction  would  make  him  liable  to  pay  for  it 
and.]  The  principle  was  much  discussed  in 
and  nnofJier  v.  CaldwfU  and  auotlu'r  (Tlie 
Music  Hall  case),  in  the  Queen's  Bench,  8 
jp.  N.S.356;  3B.&P.  82(5;  32  L.J.  16 1,  Q.B. 
DRN,  C.  J. — I  do  not  see  how  you  apply  that 
iho  present  one.]  Even  if  the  contract  had 
lent  on  this  point  and  the  clause  relating 
defendant  taking  on  himself  all  risks, 
would  have  had.  just  as  much  effect  as 
art  below  have  at  present  put  upon  it, 
le  defendant  would  still  be  liable  on  tho 
lt»  and  it  is  in  that  way  that  that  case  seems 
» upon  the  present  one.  Tho  contract  con- 
iro  sets  of  provisions,  first,  a  set  of  obliga- 
nnding  on  the  vendors,  and  secondly  a  set  of 
lions  on  the  part  of  the  purchaser;  both 
leing  correlative,  and  depending  upon  tho 
being  carried  out,  that  is  to  say,  upon 
of  the  ice.  And  between  these  two  sets 
clause  relating  to  the  risks  of  the 
It  may  be  admitted  that  there  is  an  in- 
between  the  two  sets  of  clauses,  but 
parts  of  this  contract  must  be  read 
f,B.  put  it  in  his  judgment  below.  In 
mercantile  sense  the  meaning  and 
the  words,  "the  purchaser  takes  on 
aD  risks,  &c.,  of  the  sea,"  &c.,  is  an 
jj^tion  ot  an  obligation  that  he  will,  by  iii- 
B^  protect  himself  against  the  happening  of 
Uch,  by  the  loss  of  the  cargo,  may  prevent  the' 
n  ftom  completing  their  part  of  the  contract. 
mimes  and  takes  upon  himself  the  risk. 
B,  J. — ^The  cases  of  Frn/fauo  v.  Long  (4  B. 
19),  and  Alexander  and  another  v.  Gardnnr 
father  (1  Bing.  N.  C.  671 ;  4  L.  J.,  N.  S.,  223, 
do  not  appear  to  have  been  cited  below.  If  tho 
ty  passed,  these  cases  decisively  show  that 
B  right.]  The  property  in  the  ice  passed  to 
tfendant  immediately  on  the  bill  of  lading 
lelivered  to  him.  He  was  then  in  a  position 
3  insured  his  interest  in  it,  and  he  ought  to 
lone  so,  and  must  take  the  consequence  of 
bing  to  do  so.  Arrival  at  poi*t  was  not  a 
on  precedent  to  the  defendant*s  liability  to 

er,  for  the  defendants,  contra. — The  clause  in 
m  as  to  the  risks  and  dangers  of  the  seas,  <&c., 
Jtalimitation  in  favour  of  the  plaintiffs  of  their 
y,  and  is  not  in  any  sense  an  increase  of  that 
I  defendant.  If  tne  plaintiffs  ship  the  ice 
d  order,  &c.,  then  the  defendant  absolves 
from  any  liabihty  as  to  non-arrival  of   tho 

It  is  a  limitation  on  a  condition  to  be  pcr- 
i  by  the  plaintilTs.  [Cockburn,  C.J. — ^Ifthe 
Unt  is  not  to  pay  for  the  ice  till  he  receives 
at  risk  does  ne  take  upon  himself  ?]  He 
68  to  absolve  the  vendor  from  the  c^nse- 
i8  of  non-delivery  by  reason  of  the  perils  of 
is,  Ac.    [Blackburn,  J. — It  says  more  than 

Had  this  contract  been  drawn  by  a  lawyer, 
\t  be  80,  bat  it  is  an  inartificially  drawn  in- 
Ht.  [CocKBUBir,  C.J. — ^If  people  will  draw 
own  contractBy  and  use  words  which, 
atj  Bpeildiig,  can  have  but  one  meaning, 
Qst  notoomplaiii  if  a  court  of  law  bo  con- 

Mm  Xy  JK  A 


strues  them.]  It  is  contended  that  the  effect  of 
this  contract  is  that  only  the  property  in  so  much 
or  such  part  of  the  car^o  (wnich,  it  must  be  re- 
membered, was  a  meltmg  cargo)  as  should  arrive 
at  port,  passed  by'  the  delivery  of  the  bill  of  lading 
to  the  defendant.  The  cases  referred  to  by  Willes, 
J.  are  distinguishable. 

PhilhrU'lc  did  not  reply. 

Cockburn,  J. — I  am  of  opinion  that  our  judg- 
ment should  be  in  favour  of  the  plaintiffs.  I  am 
much  disposed  to  think,  though  it  is  not  necessary 
to  decide  the  question  upon  the  present  occasion, 
that  the  effect  of  this  contract  was  that  the  moment 
the  cargo  was  shipped,  and  the  bill  of  lading 
delivered  to  the  defendant,  the  property  thereupon 
passed  to  him.  And  I  am  confirmed  the  more 
strongly  in  that  opinion  by  the  fact  that  the  parties 
to  the  agreement  have  introduced  the  clause,  upon 
which  the  present  dispute  has  arisen  and  the  present 
question  turns,  immediately  after  the  clause  pro- 
viding for  the  forwarding  of  the  bills  of  lading, 
namely,  that  from  the  moment  the  bills  of  lading 
were  delivered  to  the  defendant,  the  latter  should 
take  upon  himself  all  the  risks  and  perils  attendant 
upon  the  conveying  of  the  cargo  to  the  port  of  its 
destination.  It  seems  to  me  that,  when  one 
person  says  to  another  "  I  will  ship  the  cargo 
upon  your  account,  and  I  will  hand  you  the 
bills  of  lading  (which  are  the  indwla  of  the 
property),  and  give  you  the  control  of  it,  and 
you  are  from  that  moment  to  undertake  all  the 
risks  attendant  upon  its  transfer  by  sea,"  it  is 
very  strong  evidence  to  show  that  it  was  intended 
by  the  parties  that  the  property  in  the  cargo,  with 
all  it«  risks,  should  pass.  But  I  do  not  think  it 
necessary  to  decide  the  case  upon  that  ground.  I 
put  it  only  alternatively.  But  if  that  is  not  the 
construction  and  meaning  of  the  contract,  I  think 
the  tnie  one  is  this:  "If  you,  the  sellers,  will 
undertake  to  ship  me  a  cargo  of  ice,  and  to  forward 
it  by  a  given  vessel  to  London, and  hand  me  the  bills 
of  lading,  so  that  I  may  have  the  control  over  the 
c^irgo,  and  the  distribution  of  it,  I  will  engage, 
when  it  arrives,  to  pay  you  according  to  what  may 
bo  the  turn-out  (that  is  the  technical  term,  I 
believe),  the  value,  in  fiict,  of  the  cargo ;  and  if  in 
the  mean  time,  while  it  is  upon  the  seas,  it  shall  be 
lost  and  perish  through  the  perils  of  the  seas,  I 
will  undertake  to  pay  you  for  it  according  to  what 
may  be  estimated  to  have  been  its  fair  value  at  the 
time  of  its  going  down."  That  I  take  to  be  the 
true  construction  of  this  contract,  and  I  do  not 
think  that  it  was  intended  to  make  the  stipulation 
that  the  cargo  should  be  at  the  risk  of  the 
purchaser,  or,  in  other  words,  to  make  the  liability 
of  the  purchaser  to  take  tlie  risk  of  the  cargo 
contingent  upon  the  fact  of  the  cargo's  arriving 
or  not  arriving  in  this  country,  which  is  the  pro- 
position contended  for  on  the  part  of  the  defendant. 
If  the  first  construction  that  I  have  been  disposed  to 

Eut  upon  this  contract  is  right,  then,  the  property 
aving  passed,  the  stipulation  as  to  time  and  mode 
of  payment  would  seem  to  have  been  put  in  merely 
with  regard  to  the  measure  of  price ;  but  I  do  not, 
as  I  have  already  observed,  think  it  necessary  to 
rest  my  view  of  the  case  upon  that  construction  of 
the  contract,  although  I  entertain  a  very  strong 
opinion  about  it.  It  is  enough  that  the  contract  is 
such  as  would  be  consistent  with  the  second  con- 
struction, namely,  that  the  defendant  undertook 
that,  if  the  cargo  should  be  shipped  and  tbo  blU&of 
lading  transferred  to  \x\m,  \iQ  yiovA^  ^i  tot  '* 
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according  to  what  might  be  a  fair  estimato  of  its 
value  at  the  port  of  destination  at  the  time  it  went 
down. 

WiLLES,  J. — I  am  of  the  same  opinion. 

Blackburn,  J. — I  am  of  the  same  opinion.  My  im- 
pression is  that  the  effect  of  this  contract  is  that  the 
property  passed ;  but  I  do  not  think  that  it  is  neces- 
sary to  decide  that  question  now.  Generally  speak- 
ing, the  risk  follows  the  property,  so  that  when  wo 
are  discussing  what  the  risk  is,  it  is  material  to 
see  where  the  property  is.  Now,  in  the  present 
case,  the  parties  have  agreed  that,  whether  the  pro- 
perty passed  or  not,  the  purchaser  should,  on  receipt 
of  the  bills  of  lading,  take  all  the  risks  and  damages 
of  the  seas  upon  himself;  vet  what  risk  he  took 
upon  himself,  if  Mr.  Littler  s  contention  be  correct, 
I  do  not  at  all  see,  unless  it  was  that  he  said,  "  If 
the  goods  are  lost  by  nhe  perils  and  dangers  of  the 
seas,  I  shall  take  the  risk  of  having  lost  the  pro- 
perty, whether  it  be  mine  or  not."  I  can  put  no 
other  sensible  construction  on  the  words  which  the 
parties  themselves  have  used.  The  difficulty  in 
the  case  is  that  which  was  put  by  the  court  below, 
with  regard  to  the  clause  which  specified  the  time 
of  {)ayment.  No  doubt  it  was  provided  that  the 
defendant  was  to  pay  for  the  ice  on  the  arrival  of 
the  ship,  and  according  to  what  was  weighed  out 
and  dehvered.  That  was  the  time  provided  for 
payment,  and  that  time  never  arrived,  the  ship  and 
cargo  having  gone  to  the  bottom  of  the  sea.  But 
in  the  cases  to  which  my  brother  Willes  referred 
in  the  course  of  the  argument  of  Fragatio  v.  Long 
(4  B.  &  C.  219),  and  AJe^eamler  v.  Gardner  (1  Bing. 
N.  C.  671 ;  4  L.  J.,  N.  S.,  233,  C.  P.),  it  was  held 
that  this  made  no  difference,  and  if  the  property 
did  perish  before  the  time  for  payment  came,  that 
time  being  dependent  upon  delivery,  and  if  the 
delivery  was  prevented  by  the  destiniction  of  the 
property,  the  purchaser  must  pay  an  eciuivalent 
sum.  So,  in  tne  present  case,  there  would  be  at 
the  time  the  vessel  went  down  so  much  ice  on 
board,  and,  as  a  matter  of  probability,  during  an 
ordinary  voyage  a  certain  quantity  would  have 
melted  a^ay,  for  which  a  reasonable  deduction 
could  easily  be  made ;  and  what  the  defendant  has 
taken  upon  himself  to  pay  is  the  amount  which  in 
all  probability  would  have  been  payable  for  the  ice 
upon  its  delivery.  It  would  be  much  the  same 
amount  as  upon  an  open  insurance,  as  my  brother 
Willes  has  observed ;  and  doubtless  the  merchants, 
in  inserting  this  clause,  were  considering  who 
were  to  pay  the  premiums  of  insurance  for  insuring 
the  cargo,  and  tne  defendant  seems  to  have  said, 
"  As  soon  as  the  bills  of  lading  come  to  me  I  will 
pay  the  premiums  or  stand  my  own  insurer."  I 
am  therefore  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed. 

Melloh,  Brett,  and  Gbove,  JJ.,  concurred. 
Jvdgment  reversed.     Rule  absolute  to  enter  a 
verdict  far  the  plaintiffs  for  2001. 

Attorneys  for  the  plaintiffs,  Limley  and  Lumley, 
15,  Old  Jewry-chambers,  E.G. 

Attorneys  for  the  defendant,  Morley  and  Sheriff, 
59,  Mark-lane,  E.G. 


COXXST  OF  ABXX&ALT 

Beported  by  J.  P.  Asfivali.,  Esq.,  BArristar 


Monday,  Feb.  19, 1872. 

The  Scout. 

Salvage — Charterer — Chmier — Rigki  to 

ward — Co7isolidated  suit — Right  of  \ 

he  heard  separately — Prarii-ee. 

A  charterer  hired  a  ship  from  her  oin 

charter-party,  which  stipulated  thai  t 

shotdd  hear  all  expenses,  pay  the  wagei 

ami  all  charges  incidefUal  io  the  ni« 

steamer,  ejccept  inarine  insurance,  oj 

steamer  sJiould  he  delivered  up  at  the 

of  the  engagement  in  the  same  and  a 

dition  as  she  was  at  the  time  of  the  k 

steamer  performed  salvage  services,  a 

soli  dated  suits  instituted  on  behalf  of 

the  charterer,  and  the  master  and  crev 

Held  that,  in  respect  of  the  services  rend 

vessel  itself,  the  charterer,  and  not  the 

under  the  charter-party,  entitled  to  sah 

as  the  vessel  was  at  his  risk,  and  he  i 

the  expense  incidental  to  the  service, 

Whei'e  salvage  suUs  have  been  consolidai 

of  the  court,  hut  it  appears  that  theint 

of  the  plaintiffs  conflicts  with  those  of 

thi  court  toiU  give  leave  for  that  pZotraj 

separately  by  counsel  al  the  hearing. 

This  was  a  consolidated  caase  of  salvage 

on  behalf  of  the  owners,  master,  and  e 

paddle  steamer  Prince  Frederick  TFiffi 

W.  Churchward,  the  charterer  of  tha 

against  the  steamer  Scout  and  her  oi 

London,  Chatham,  and  Dover  Railway 

The  Prince  Frederick   William  was  a 

215  tons  register  and  120-horse  pow® 

employed  in  carrying  the  mails  between 

Cherbourg.     On  the  31st  Jan.  1871  she 

for  Calais,  and  at  about  8.20  a.m.,  nea 

Biding  Buoy,  she  came  upon  a  boat  mak 

for  assistance,  and  founa  her  to  be  a  b( 

ing  to  the  Sanit.    In  consequence  of  i 

from  the  boats  crew,  the  Prince  Frederi 

proceeded  towards  Cap>e  Grianez,  and  at 

a.m.  found  the  Scout  at  anchor  off  the 

that  place.    The  Scout  had  struck  on 

and  nad  sustained   considerable  dama 

the  tide  made  had  slipped.     She  would 

had  she  not  been  built  in  water-tight 

ments.    The  weather  was  thick  and  fogj 

rough.    The  Scout  belonged  to  the  c 

but  was  also  employed  in  the  mail  servi 

Cherbourg  and  Calais^  and  was  under 

J.  G.  Churchward,  who  had  the  maU  coi 

Scout  had  left  Calais  for  Cherbourg  on 

and  had  struck  the  rocks  at  2'30  a.m.  oe 

A  Mr.  Thomsett  was  agent  at  Calai 

the  plaintiff    Churchwam    and   the  < 

Just  as  the  Prince   Frederick  W*Umm 

Mr.  Thomsett  arrived  alongside  the  t 

small  steamer  called  the  Posts,  belong: 

defendants.     By  his  orders  the  passe 

mails  were  transferred  from  the  Scout  U 

whichproceeded  to  Calais,  and  the  iVi 

rick  WiUiam%  got  a  hawser  on  board 

and  towed  her  to  Calais  Roads,  which  m 

in  about  two  honrs,  Thomsett  going  oa 

Prince    Frederick     WOUam.      ISm.JM 

1  anchored  in  the  roads  to  await  tbs*'* 
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[Adm. 


(aj.  The  towas^e  service  lasted  about  two 
and  a  half.  The  defendant's  answer  con- 
amongst  others,  the  following  paragraph  : 

%e  Prince  Frederick  WiHi  i,n  at  the  timo  when 
no  employed  by  the  8&i<)  Mr.  ThomBott,  as  afore- 

m  under  lua  control,  in  his  capacity  as  agent  of 

itiff,  J.  G.  Churchward,  ani  was  so  employed  by 
Mr.  Thomsett,  as  aforesaid,  in  performance  of 

r  as  a  yessel  nnder  charter  to  the  plaintiff,  J.  G. 

furd.     ... 

charter-party    of    the    Trhice     Freder'u'h 

tt,  above  referred  to,  was  as  follows: — 

Eearsney  Abbey,  Dover,  28  Jan.  1871. 
Sterlinfi^  Begbie,  Esq.,  owner  of  P.  S.  Prince 
wrick  WUlianiy  4,  Mansion- place,  London,  E.G. 
Referring  to  the  negotiations  between  Mr.  A.  B. 
1  and  yoontelf,  I  agree  to  charter  from  yon 
L  Prince  Frederick  Wtlliamy  from  the  30th  inst., 
purpose  of  running  between  Calais  and  Cherbourg, 
r  intermediate  French  porta,  and  to  pay  yon  ^lo 
ik,  payable  weekly  in  advance,  for  the  use  of  the 
r,it  being  understood  and  agreed  that  I  am  to 
L'srpenses  of  the  crew,  fuel,  oil,  tiUlow,  dues, 
and  oil  other  costs  and  charges  incidental  to  the 

tcf  the  steamer,  excepting  only  marine  insurance, 
to  be  defrayedby  you. 
jTliBderstood  that  this  charter-party  is  to  continue 
the  steamer  is  required  by  the  exigencies  of 
postal  service  to  run  between    the  above- 
ports,  but  terminable  at  any  timo  by  either 
I  l^^ing  seven  da^s'  written  notice. 

r  to  be  dehvered  up  by  mo  on  the  tormi- 

employment  under  this  charter  at  Dover 

to  you  in  the  same  and  as  good  condition 

r,  reasonable  wear  and  tear  excepted. 

J.  B.  Heppet  is  not  to  be  removed  from  the 

without  your  consent  except  in  the  event  of 

Oii«hisx>art.  . 

J.  G.  Chubchward. 
kterma  of  the  charter-party  under  which  the 
iru  miming  did  not  appear.  Two  suits  were 
■Qy  instituted,  each  m  800Z.,  and  bail  was 
for  1600L,  but  by  an  order  of  the  court  was 
Bd  to  8001.,  and  the  suits  were  consolidated, 
ue  applied  to  the  court  to  be  heard  separately 
e  plaintiff,  J.  G.  Churchward,  on  the  ground 
in  interests  were  distinct  from,  and  opfx^sed 
Me  of  the  other  plaintiffs. 
I  Admiralty  Advocate.  (Dr.  Deane,  Q.C.),  and 
Mm,  for  the  other  plaintiffs,  objected  on  the 
d  that  the  suits  had  been  consolidated  by  an 
of  the  court,  and  were  under  the  conduct  of 
ticitor. 

B.  Phillixore  gave  Bruce  leave  to  be  heard 
telT. 

AnmirciUy  Advocate,  for  the  owners,  master, 
ew  of  the  Prince  Frederick  Will'mni,  Thom- 
id  no  power  under  the  charter-party  to  give 
to  the  Priyice  Fredericlc  Willuini  to  render 
ilvage  service.  The  charterer  was  to  pay  all 
Bes,  but  only  such  as  were  incidental  to 
ig  the  steamer  upon  the  mail  route  and  not 
Be  of  renderingr  salvage.  [Sir  R.  Piitlltmork 
FerUon  v.  Th^i  Dublin  Steam  Panhd  Company 
I  A  Ell.,  835.]  There  the  owners  were  re- 
ble  for  damage  done,  and  would  have  had 
$ht  to  salvage.  This  case  is  even  stronger, 
>  owner  is  oound  to  pay  all  insurances,  and 
"efore  responsible  for  damage  and  loss.  If 
)rvice  haa  delayed  the  performance  of  the 
ontract,  the  loss  would  have  fallen  on  the 
I.  In  the  Sappho  (L.  Bep.  3  Adm.  and  Ec. 
18  L.  T.  Eep.  l5r.S.  711;  3  Mar.  Law  Cas. 
fil)  the  ships  belonged  to  the  same  owners, 
hm  tiie  coarter-party  does  not  divest  the 
I  cf  their  rights. 
m  far   the  oharterar,  the  plaintiff,  J.  G. 


Churchward.-  —By  the  charter  the  Prince  Frederick 
William  was  to  be  delivered  up  in  as  good  condi- 
tion as  at  the  time  of  making  the  contract,  and 
therefore  any  damage  done  to  her  on  this  service 
would  be  borne  by  the  charterer.  He  would  have 
borne  any  loss  subject  to  what  might  be  recovered 
under  the  insurance.  As  the  charterer  was  liable 
for  the  damage,  he  is  entitled  to  the  salvage.  It 
has  never  been  decided  that  deviation  to  render 
salvage  puts  an  end  to  a  policy,  and  it  is  doubtful 
whetlier  it  would ;  and  it  is  therefore  always  an 
element  in  considering  the  risk,  and  that  risk  was 
the  charterer's.  The  charterer  is  bound  to  i)av 
the  extra  expenses  and  the  w^ages  of  the  crew.  A 
charterer  may  recover  salvage  against  another 
vessel  of  which  he  is  also  charterer ;  Th^  Collier 
(L.  Rep.  1  Adm.  &  E(r.  8:5 ;  16  L.  T.  Rep.  N.  S. 
155  ;  2  Mar.  Law  Cas.  O.  S.  47'^).  In  the  absence 
of  the  charter  of  the  Scoi'Jy  it  must  be  presumed  to 
have  been  in  the  ordinary  form  and  to  have  left 
the  ownership  in  the  defendants. 

Milward,  Q.  C.  (W.  G.  F.  PhiUim^re  with  him), 
for  the  defendants. — The  sei^vice  cannot  be  called 
a  salvage  service,  or,  at  any  rate,  it  is  so  small 
that  it  ought  to  have  been  brought  in  the  County 
Court.  The  sum  in  which  the  suits  were  instituted 
was  excessive. 

Sir  R.  PuiLLiMORE. — The  court  regrets  that  this 
case  should  have  come  here  at  all ;  it  should  have 
been  settled  out  of  court  by  arrangement  between 
the  mrties.  This  was  a  claim  for  salvage  service 
rendered  by  the  steamship  Prliwa  Frederick  William 
to  the  steamship  ScpiUy  and  I  am  of  opinion  that 
an  undoubted  salvage  service  has  }>een  performed. 
[His  Lordship  then  stated  the  facts.]  The  service, 
however,  was  of  a  very  slight  character.  There 
was  no  danger  either  to  the  salving  vessel  or  to 
her  master  and  crew.  It  was  rather  a  towage 
service  elevated  into  a  salvage  service  by  the  risk 
that  would  have  been  run  by  the  Scout,  if  she  had 
been  loft  where  she  was.  Now  with  regjird  to  the 
ri  hts  of  the  respective  claimants  to  recover  sal- 
vage reward.  The  Collier  (sup.)  and  The  Sappho 
(sup.)  show  that  the  master  and  crew  have  a  right 
to  recover  in  this  case,  although  the  two  vessels 
may  have  been  in  the  hands  and  at  the  absolute 
disposal  of  the  same  person  as  owner,  so  long  as 
their  services  were  not  included  in  the  terms 
under  which  they  served ;  but  the  quest  ion  as  to 
who  is  entitled  here  to  recover  as  owner  is  more 
difficult.  Looking,  however,  at  the  terms  of  the 
charter-party  under  which  the  Prince  Fred- 
erick William  was  then  running,  I  am  of  opinion 
that  the  cliarterer  was  pro  hue  vicr  owner.  He  had 
to  bear  all  expenses,  to  pay  the  wages  of  the  crew, 
and,  in  case  of  damage  to  the  vessel,  would  have  been 
bound  under  the  charter  to  repair  her.  He  was 
bound  to  deliver  her  up  to  the  general  owners  in 
good  condition.  He  would  have  suffered  loss,  and 
not  the  general  owner,  in  case  the  contract  to 
carry  the  Fi'cnch  mails  had  bt^en  broken.  As  I 
consider  the  service  very  trifling,  I  shall  award  to 
the  chartei*er,  master,  and  crew  the  sum  of  30/. 
Now,  as  to  costs.  Although  I  do  not  consider  this 
case  ought  to  have  come  here,  still  I  think  that, 
considering  the  circumstance  that  there  was  a 
question  of  law  to  be  decided,  the  plaintiffs  are 
entitled  to  some  costs,  and  I  shall  therefore  exer- 
cise the  useful  power  that  this  court  has  always 
exercised,  and  award  the  sum  of  25L  nomine  e«- 
penearunif  which  wiW  aDpTiWAma.^^  U)  >iJcL^  waxsv  >3ci"afc 
they  would  have  beeu  eut\^\^t»o  M  \Xi<i  «vsi\»  \a^ 
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been  brought  in  a  County  Court.  As  to  the  owner, 
Mr.  Begbie,  he  baa  no  claim  for  salvage  at  all,  and 
therefore  his  suit,  as  far  as  he  himself  is  conceiTied, 
is  dismissed  with  costs.  The  salving  ship  was  the 
chief  agent  in  the  salvage,  and  therefore  the  sum 
will  be  ap|X)rtioncd  thus :  201,  to  the  charterer,  and 
10/.  to  the  master  and  crew. 

Solicitor  for  the  plaintiffs,  owner,  master,  and 
crew,  W.  Sheann/in. 

Solicitor  for  the  plaintiff,  J.  G.  Churchward, 
Jenninfjs. 

Solicitors  for  the  defendants,  Walton,  Bulb,  and 
Walton. 


Tuesday,  Feb.  20, 1872. 
The  Heixrich. 

8olieitor*8    lien — Nrressaries — Costa — Mobster's 
wages — Priotitij  of  lien. 

Where  a  snllcifor  in  a  causp  in  the  Admiralty  Court 

has  acquired,  hy  ordo.r  of  th*'  court  u,nder  23  tj*  24 

Victj  c.  127,  s.  2H,  or  otjipr^cisr,  a  lif^nfor  his  costs 

npon  a  ship,  as  for  property  r*^corcrcd  or  prpsen*ed 

htf  his  ftM'.rtioiis,  or  upon  its  proceeds  in  court,  his 

lifni  takes  precedeu  ce  of  lints  fir  hpchsso  ries  supplied 

after  the  insiitvtion  ayaitist  the  ship  of  tJie  cause 

in  n'spect  of  which  he  is  entith'd  to  costs,  hut  not 

of  Urns  for  wcfssari*'s  supplied  hfore  tlie  institu' 

tiijn  of  that  cause. 

Jlis  lit-n  takes  precedence  of  the  lien  of  the  ma»trr  <f 

the  ship  for  his  wayes  when-  the  tnasfer  is  fUno  part 

owner,  and  hns  instructed  him  to  defend  th*'  cause. 

This  was  a  motion  made  on  Iwhalf  of  \V.  Jenkins, 

a  solicitor,  for  the  payment  to  him  out  of  the  pro- 

o^jeds  of  the  wdcof  the  Gorman  vonsel,  the  Heiurich, 

then  in  court,  of  his  costs  inciirrod  in  defending 

the  vessel  in  a  suit  for  damage  to,  an<l  non-delivery 

of  cargo  instituted  against  her  and  her  freight  by 

the  owners  of  wirgo  lat(»ly  laden  on  board  of  her. 

Mr.  Jenkins  successfully  defended  the  vessel   in 

the  suit,  from  which  she  was  dismissed  with  costs  : 

(see  24  L.  T.  Rep.  N.  S.  \^U ;  ant,;  p.  79.)     That 

suit  (No.  ryJr>i>)  was  instituted  on  Sept.  15,  1870. 

On  10th  Nov.  1871,  a  suit  of  necessaries  (No. 
5874)  was  instituted  against  the  Heinrich  on  behalf 
of  Messrs.  J.  F.  and  A.  Alexander,  and  their  claim 
was  pronounced  for  by  the  (jourt  li>th  Nov.  without 
prejudice  to  other  claims,  and  was  referred  to 
the  registrar  and  merchants  ;  the  vessel  was  sold 
in  this  suit,  and  the  proceeds  brought  into  court. 

On  20th  Dec.  1871,  a  cause  of  necessaries  (No. 
5036)  was  instituted  against  the  Heinrich  on 
behalf  of  Messrs.  Van  Weenan  and  Co.,  the  ship^s 
agents  at  Falmouth,  and  on  Fob.  6, 1872,  this  claim 
was  pronounced  by  the  court  without  prejudice  to 
other  claims.  On  20th  Jan.  1872,  a  cause  of  wages 
(No.  5983)  was  instituted  against  the  proceeds  of  the 
Heinrich,  on  behalf  of  Jacob  Heinrich  Krull,  late 
master  of  the  vessel;  and  this  was  also  pronounced 
for  by  the  court.  On  16th  Jan.  1872,  the  court, 
upon  a  motion  upon  affidavits  alleging  that  the 
shipowners  were  foreigners,  and  unable  to  pay, 
after  hearing  counsel  for  the  defendant  in  the 
original  suit  (No.  5459),  and  for  the  various 
claimants,  pronounced  that  the  solicitors  for  the 
defendants  were  entitled  (under  23  &  24  Vict, 
c.  127,  S..28)  to  a  ciuirgo  upou  the  Heinrich  or  her 
proceeds  when  paid  into  court,  and  also  upon  the 
balanco  of  freight  remaining  in  court,  in  exonera- 
tion for  his  and  hia  agents*  tsixed  coata,  cYvorgca, 
and  expenses  in  reference  to  tb©  above  ftvi\\i  V?^o, 


5459),  reserving  all  questions  of  priori 
ordered  the  costs  to  be  taxed.  On  loth  Fi 
the  taxed  bill  of  casts  was  tiled,  and  amot 
iUXM.  ijs.  OcZ.  In  the  cause  of  necessMi 
5936),  some  of  th<i  supplies  had  been  fi 
before  and  some  after  the  institution  of  il 
on  behalf  of  the  owners  of  th©  cargo  fS 
In  the  other  cause  of  necessaries  (No.  587 
supplies  were  furnished  after  the  instil 
cause  (No.  5459).      The  master  of  the  J 

Elaintiff  in  cause  (No.  5V>83),  was  also  pa 
ad  instructed  the  solicitor,  and  also  ord 
necessaries.  The  balance  of  proceeds  in  ( 
insufficient  to  pay  even  the  taxed  coi 
owners  of  cargo  were  bankrupt,  and  had  £ 
the  taxed  costs  given  against  them  in  tl 
The  amount  of  the  dividend  on  these  c 
314Z. 

Clarkson  in  support  of  the  motion. — ^Th( 
has  a  lien  upon  the  proceeds  for  his  cosl 
entitled  to  priority  over  the  claim  for  sn 
saries  as  were  supplied  after  the  instil 
the  cause  by  the  owners  of  c&r^q  if  not  c 
as  were  supplied  before.  The  shipowners  € 
the  solicitor  to  protect  the  ship  fit)m  that 
he  succeeded.  He  is  entitled  to  the  same 
as  the  owners  of  cargo  would  have  liad  if  1 
succeeded.  He  has  preserved  the  res 
which  these  claims  for  necessaries  are  mi 
if  these  had  been  sufficient  to  satisfy  all 
have  preserved  it  for  them,  and  is  therefore 
to  priority.  Persons  supplying  necessaries! 
under  arrest  do  so  at  their  peril,  and  mm 
their  claim  against  the  res  if  the  proceeds  an 
cient.  Independently  of  the  charge  given 
court  under  the  23  &  24  Vict,  c.  127,  s.  28,a! 
has  a  lien  upon  the  res  pre^^erved. 

Haymes  y.  Cooper,  SS  L.  J.,  Ch.  488;10L 
N.  S.  87. 
Bay  ford,  for  claimants  in  cause  (No.  5936).- 
the  statute  no  lien  exists  until  the  declai 
made  by  the  court,  and  the  lien  can  oulj 
then.  Our  supplies  have  preserved  the  sc 
seotirity ,  and  we  have  a  maritime  lien ;  1 
A.  Clark  (Bro.  &  Lush.  32  ;  8L.  T.  Rep.  N. 
1  Mar.  Law  Cas.  O.  S.  325).  A  solicitor  c 
better  claim  than  the  shipowner  as 


no 


\ 


material  men,  who  are  not  benefited  by  the 
If  the  owners  of  cargo  had  succeeded,  tb 
only  have  recovered  damages  subject  to  tl 
time  lien  for  necessaries.  Before  the  solic 
claim  for  costs  against  the  proceeds  he 
attempt  to  obtain  the  dividend  declared 
owners  of  cargo,  in  respect  of  their  taxe 
No  lien  can  attach  before  the  work,  in  n 
which  it  is  claimed,  is  done,  without  exprei 
mcnt,  and,  therefor©,  part  of  this  claim,  at f 
only  attaches  from  the  date  of  the  dismiss 
suit,  and  is  subject  to  other  claims. 

Shepherd  for  the  claimants  in  cause  (K* 
and  for  the  master  (No.  5983).— A  solicitor 
not  on  the  same  footing  as  a  maritime 
cannot  be  enforced  as  against  third  parties. 
Philumore  cited  Th^  Jeff  Dat?^is  (L.  Bep.  2 
Eccl;  17L.T.Rep.N.S.151;2Mar.LawC 

555.)  That  case  was  against  a  person  who  1 
the  same  rights  as  the  owner,  and  is  agai 
decision  of  the  Court  of  Exchequer:  (i 
Edwards,  1  H.  A  N.  171.)  The  master^ii 
to  be  paid  for  wages  due  previovui  to  ^' 
xssstv^  Qil\Jaa  ^oilicitor. 
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of  cargo  are  due  hot  to  the  solicitor  but 
.8.  Ho  is  not  bound  to  seek  payment 
ley  and  so  incur  ex{)euse.  Hatfnif^fi  v. 
.)  was  a  question  between  a  solicitor 
irties.  The  master  was  a  part  owner, 
have  his  claim  preferred  to  that  of  a 
om  he  employed. 

HiLLiMORE. — in  this  case  the  sum  in 
.equate  to  meet  the  demands  made  upon 
.rious  claimants,  and  the  sole  question 
sion  is  whether  Mr.  Jenkins,  the  soli- 
e  owners  of  the  Heinrich,  is  entitled  to 
costs  in  priority  to  the  other  claimants. 
'ch  is  a  foreign  ship,  her  owners  are 
and  I  think  enough  appears  upon  the 
>re  me  to  show  that  they  are  unable  to 
ts  due  to  their  solicitor.  The  He  in  rich 
d  in  this  court  in  a  suit  instituted  under 
tion  ot  the  Admiralty  Court  Act  1861, 
intiffs  in  this  suit  would,  if  successful, 
bed  every  farthing  of  the  sum  now  in 

Jenkins  defended  the  suit,  and  de- 
luccessfully,  and  therefore  has,  1  think, 
bly  and  under  the  statute  placed  him- 
)osition  of  a  person  who  has  preserved 
;y.  But  as  the  proceeds  of  the  pro- 
ovr  in  court  and  under  the  control  of 
1  think  that  the  (question  as  to  their 
ribution  is  to  be  decided  not  merely  by 

the  words  of  the  statute,  but  upon 
nciples.  Having  regard  to  the  rights 
itors  in  this  court  have  always  enjoyed, 
I   principles  laid    down  in  Haynics  v. 

L.  J.  Ch.  488)  and  T/w  Jeff.  Davis 
A.  &  E.  1),  I  think  the  solicitor  for  the 
he  Heini'ich  is  entitled  to  priority  over 
for  necessaries  supplied  after  the  insti- 
le  original  suit  by  the  owners  of  cargo. 

not  be  understood  as  intimating  that 
r  is  entitled  to  priority  over  the  claims 
Df  necessaries  supplied  before  the  insti- 
e  original  suit  or  over  claims  in  respect 
idvanced  to  pay  dues  inpurred  before 
ion  of  the  original  suit.  As  regards  the 
le  master,  it  is  clear  that  he  cannot 
claim  for  wages  to  the  prejudice  of  the 
le  solicitor  he  himself  employed,  more 
s  he  is  also  part  owner. 
Dr  Mr.  Jenkins,  Gregory  and  Rmocliffes. 
I  for  plaintiffs  in  cause  No.  5874,  and 
iter,  Field  and  Sumyier, 
I  for  the  plaintiffs  in  cause  No.  5936, 
?on,  and  ChreenwelL 


lAL  COMMZTTSE  OF  TEE 

PBZVT  counrczL. 

:.  PROU  THE  HIGH  COURT  OF  ADMIRALTY, 
b/  J.  P.  ASPUTALL,  Esq.,  Barrister-at-Law. 

Feb.  14  and  15, 1872. 

The  Bight  Hons.  Sir  Jaues  W.  Colvile, 
rUE  B.  Smith,  Sir  Robert  P.  Collier.) 

The  Marpesia. 

—Inevit<ible  accident — Issiie   raised   by 

ladings — Onus  of  jproof— Costs. 

€cident  in  paint  of  law  is  tliat  which  tJie 

rged  with  the  offence  could  not  possibly 

y  tile  exerdae  of  ordinary  care,  caution, 

vtime§kiU. 

(2  W  Bob,  201)  followed  and  approved. 


WJiere,  in  a  caii^e  of  collision,  ih-e  defence  of  inevit- 
able accident  is  raised^  the  onus  of  proof  lies  in 
the  first  instance  upon  th-e  plaint  iffs,  who  must  esta- 
blish thai  blame  docs  ailach  to  tlie  vessel  proc^ded 
against.  The  onus  attaches  to  the  defendants  only 
aft-*}r  a  prinid  facie  catte  of  negllyence  and  want  of 
due  seainanship  has  Iteen  slwwn  agai'nst  th^em. 

The  Bolina  (3  Notes  of  Gases,  210),  followed  and 
approved. 

If  a  'party  to  a  collision  suit  intends  to  rely  upon  a 
particular  act  of  negligeii-ce  lie  is  bound  to  set  out 
that  aH  i7i  his  pleadings,  and  it  is  not  sufficient 
that  the  act  may  be  included  in  an  dUegaiion  in 
tlie  pleadings  which  docs  not  clearly  express  tlieir 
inteyUion,  as  the  not  having  stated  it  is  likely  to 
mislead  the  other  party  and  prevent  him  coming 
to  meet  thai  cwte. 

Two  sailing  vessels  were  meeting  end  on  in  a  dense 
fog  and  sighted  ea^h  otlier  at  a  distance  of  about 
2<)0  yards.  The  defendants*  vessel  having  been 
close  hauled  on  the  port  tack  was  tlien  preparing 
to  go  about,  and  had  easid  off  her  head  sJieets. 
Both  vessels  immediatelif  ported  but  came  into 
collision.  Ttie  plaintiffs  petit Unt alleged  that  the 
defendants*  vessel  neglectrd  to  port,  and  it  was 
proved  in  ayistver  to  a  question  by  the  Judge  of 
the  Admiralty  Gourt  th<U  the  head  slieets  of  the 
defendants  were  not  again  h-auled  aft.  On  this 
evidence  the  vessel  was  found  to  blame,  on  t/ie 
ground  that  slie  had  not  executed  all  the  proper 
maneeuvres  which  she  mi-ght  have  cu'eruted  after 
sighting  tlie  otfier  vessel.  Only  one  minute  elapsed 
between  tlie  time  of  si-ghting  and  the  cfjllision. 

Held  {reversing  the  decision  of  the  court  beh/w),  that 
the  collision  vms  the  result  of  an  i/nevifable  acci- 
dent, the  defendants*  vessel  Jiaving  done  all  that  could 
be  effected  by  ordinary  care,  caution,  or  tiuiritime 
skill  in  the  sliort  space  of  time  that  elapsed ;  aiid 
that  dm  plaintiffs,  if  they  meant  to  rely  upon  tlie 
head  sheets  7Wt  having  OAjnin  been  haided  back, 
ought  to  Juwe  aUegsd  that  fact  in  their  petition, 
the  allegation  of  the  neglect  to  port  tiot  sufficiently 
indicating  the  natu/re  of  tlie  charge. 

The  rule  of  the  Admiralty  Gourt  in  cases  wliere  a 
collision  is  found  to  be  the  result  of  inevitable 
a^ccident,  is  to  make  no  order  as  to  costs,  unless  it 
can  be  shown  thai  tlic  suit  was  brought  unreason- 
ably and  without  sufficient  pritnd  facie  grounds, 
and  this  rule  is  followed  by  tne  Gourt  of  Appeal. 

The  London  ( 6ro.  ^  Lush,  82 ;  9  L.  T.  Bep.  N.  S. 
348 ;  1  Mar.  Law  Cos.  0.  S.  398),  followed. 

This  was  an  appeal  from  the  High  Court  of  Ad- 
miralty in  a  cause  of  damage  by  collision,  insti- 
tuted on  behalf  of  the  owners  of  the  barque 
Anwrica  (the  respondents),  and  of  her  cargo, 
against  the  ship  Marpesia.  The  petition  of  the 
respondents  (the  plaintiffs)  in  the  court  below  was 
as  follows : — 

1.  The  America  was  a  barqno  of  379  tons  register,  or 
theroabouts,  and  at  the  timo  of  the  occnrrenoe  herein- 
after mentioned,  she  was  manned  by  a  orew  of  thirteen 
hands,  all  told. 

2.  On  the  20th  May  1870  the  said  Teasel  left  Qneens- 
town,  bound  for  Glasgow,  with  a  oargo  of  sngar. 

3.  At  abont  ten  a.m.  of  the  2l8t  May  1870,  the  said 
yessel,  in  the  proseention  of  her  said  voyage,  was  about 
six  miles  from  the  Saltee's  Lightship.  The  wind  was 
moderate,  from  about  S.W.  by  S.,  the  tide  was  flood,  and 
there  was  a  thick  fog  on  the  water.  The  America  was 
proceeding  at  the  rate  of  about  four  knots  an  hour, 
heading  about  E.  by  S.,  a  good  look-out  being  kept  on 
board  of  her,  and  her  fog  horn  being  sounded  OTory  three 
minutes,  or  oftener. 

4.  Under  these  oixonunii^tKDnidft,  «b  'hqumSIi  ^vi^^k^  «SL\«t> 
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wards  proTed  to  be  the  Marpesia,  was  obsexred  bj  those 
on  board  the  America^  at  a  short  distance  off,  and  ap- 
parently right  ahead  of  that  vessel,  or  nearly  so. 

5.  The  helm  of  the  America  was  at  once  ported,  but 
although  those  on  board  the  America  shonted  to  the 
Marpesia  to  port,  the  latter  yessol  came  on,  and  struck 
the  A  merica  on  the  port  side,  near  the  main  ri^ng,  and 
did  her  so  much  damage  that  the  Atnerica  at  once  sank, 
and  with  the  cargo  was  totally  lost. 

6.  Notwithstanding  the  thick  fog  that  prevailed  before 
and  at  the  time  of  the  said  coUision,  those  on  board  the 
Marpesia  improperly  neglected  to  sound  the  fog  horn  on 
board  that  vessel,  in  violation  of  the  regulations  in  that 
behalf  made  and  provided. 

7.  The  Marpe»ia  was  proceeding  at  an  improper  rate  of 
speed,  considering  the  state  of  the  weather. 

8.  A  good  look-out  was  not  kept  on  board  the  Mar. 
peaia. 

y.  Those  on  board  the  Mnrpcsia  improperly  made  de 
fault  in  not  porting  the  helm  of  the  said  vchrcI. 

10.  The  helm  of  the  Marprsia  was  improperly  star- 
boarde<l. 

11.  The  Marpesia  improperly  mode  default  in  not 
keeping  out  of  the  way  of  the  Amcricaf  as  she  was  bound 
to  do. 

12.  rbe  aforesaid  collifiion,  and  the  consequent  loss  and 
damage  to  the  plaintiffs,  was  caused  by  the  circumstances 
in  the  six  last  preceding  articles  meutione<l,  or  by  some 
one  or  more  of  them,  or  othi^rwisc  by  the  default,  negli- 
gence, and  improper  conduct  of  those  on  board  the  Mnr- 
pesia^  and  was  not  in  any  way  caused  by  those  on  board 
the  Amet  ica. 

The  api)ollaTits  (the  defendants)  answer  in  tl.o 
court  below  wjus  a.s  follows  : 

1.  On  the  2()th  May  1870  the  ship  Marpfisin,  navigated 
by  .rainc.>4  HouuRell  au<I  a  crow  of  thirty  hands,  left  the 
))ort  of  Liverpool,  luclt.'u  with  a  general  cargo,  bound  to 
Mflbonmo,  South  Australia. 

2.  Tlie  Marpesia  proc(H?(io<i  in  the  pronecution  of  her 
said  voyage,  and  at  about  ten  a.m.  of  the  21st  of  the  said 
month  was  in  St.  (Jeorge's  Channel,  with  the  Salt*.H>«  Light- 
ship, bearing  abont  N.W.,  distant  about  six  miles,  and 
was  prooecjling  close  liauled  hy  the  wind  on  the  port 
tjK?k,  with  the  mainsail  and  cross-jack  furled,  heatiing 
about  west  by  north,  or  west  north-west.  The  wind  was 
S.W.,  a  moderate  breeze,  and  there  was  a  thick  fotr.  The 
tide  was  flood,  and  of  the  force  of  about  two  knotn  an 
honr.  The  Marpesia  had  her  fog  horn  Hounding  at  short 
intervals,  and  a  good  look-out  was  being  kept  on  board 
of  her. 

3.  At  such  time  the  helm  of  the  Marpesia  was  put 
d«)wn  for  the  puri)08e  of  bringing  her  from  the  port  on  to 
the  starboard  tack  ;  and  whilst  she  was  in  the  act  of 
staying,  a  vesHol,  which  prove<l  to  bo  the  America ^  was 
seen  ahca<l  a  short  distanco  off.  The  America  was  pro- 
ceeding, under  all  i<quare  sail,  with  the  wind  on  her  star- 
board quarter.  The  helm  of  the  Marpesia  was  immedi- 
ately put  hard-a-port,  but  the  voflsels  came  into  collision, 
the  JHurpt'^ia's  jibboom  taking  the  i4irt*.'rjcfi'»  port  main- 
rigging,  and  then  the  stem  and  port  bow  of  the  Marpesia 
taking  the  port  side  of  the  America^  between  the  main 
and  mizen  rigging. 

4.  Save  as  herein  appears,  t)io  defendants  deny  the 
statements  contained  in  the  petiti  >n  in  this  causo. 

5.  The  America  was  sailing  under  too  groat  a  press  of 
sail,  and  at  an  improper  speed. 

6.  ITie  America  neglected  to  keep  out  of  the  way  of  the 
Marpesia, 

7.  Those  on  board  the  America  did  not  sound  tlioir  fog 
horn. 

8.  Tho  said  collinion  wart  occasioned  or  contributed  to 
by  all  or  some  of  tho  matters  set  forth  in  articles  5,  6, 
and  7  of  tliis  answer. 

9.  The  said  co11i8ion  was  not  in  any  way  occasioned  by 
any  neglect  or  improper  navigation  on  the  port  of,  tho 
Marpfsia;  but,  ho  far  as  she  was  concerned,  was  the 
result  of  inevitable  accident. 

The  cause  came  on  for  hearing  in  the  Admiralty 
Court  on  March  ±H.h  and  iJOtli  1871,  beforo  Sir  K. 
Phillimoro,  assisted  by  Trinity  blasters.  Wit- 
n<;.sscs  were  (^xaniinod  for  both  the  phiintiCTs  and 
the  defendants,  the  effect  of  whose  evidence  is 
Bu&ciently  given  in  the  judgments  o?  tVie  CoxitV.  ol 


Admiralty  and  of  the  Judicial  CommitU 
Admiralty  Court  held  the  Marpesia  soleljt 
and  dehvered  the  following  interlocatoryd 
Sir  R.  Phillimore. — This  is  a  cause  of 
between  two  vessels,  the  America  and  i 
ppsia.  It  took  place  about  ten  o'clock  oi 
May  in  last  year  (1870),  not  very  fiur  fron 
called  the  Saltees  Light  ship,  on  the  soutl 
Ireland.  The  Marpesia  ran  into  the  Anve 
the  main  rigging  with  so  much  violence 
sank  in  a  very  Hnort  time,  and  with  her  c 
totally  lost.  Now,  it  has  been  truly  said  1 
are  points  in  this  case  which  are  commc 

Carties,  and  which  are  either  admitted 
een  proved  by  the  evidence.  The  st« 
wind  is  admitted  to  have  been  eitl 
hy  S.  or  S.W. ;  the  difference  is  imm 
its  hearing  on  the  circumstances  of 
The  course  of  the  America  was  E.  b) 
the  course  of  the  Marpettia  was  TV.  b* 
Ixifore  she  attempted  to  go  into  stays. 
I  entirely  agree  with  the  opinion  of  the  o 
both  sides,  that  the  vessels  must  be  com 
meeting  vessels,  and  the  rule  of  naviga 
both  vessels  should  port  their  helms  for 
pose  of  avoiding  a  collision  should  be  v 
them.  In  the  course  of  things,  durinj^  th< 
at  ion  of  the  witnesses,  it  has  become  tolen 
that  the  America  could  not  by  any  constn 
held  to  blame  for  this  collision ;  and  it  I 
very  properly  admitted,  as  I  expected  it  f 
by  the  counsel  for  the  Marpesia,  that  the 
of  the  Maritesia  must  rest  upon  the  accidei 
inevitable.  The  Anu^ri^^a  was  right  in  dci 
she  did,  namely,  in  porting  as  soon  as  the  J 
became  visible.  She  ported,  and  came  up 
by  S.  to  S.S.E.,  somewhere  about  five  point! 
there  was  at  this  time  a  thick  fog  is,  I ' 
inatt^jr  beyond  controversy.  Tlie  main  t 
is,  whether  if  the  Marjnsia  had  been  ] 
navigated,  with  a  proper  look  out,  she  w( 
have  seen  the  Anumca  in  time  to  have  avo 
collision  by  porting  her  helm.  I  undergt 
cjise  to  be  this,  that  atler  sounding  with 
to  ascertain  her  position,  she  was  headinj 
N.\N.,  that  she  luffed,  and  came  up  ab 
points,  and  then,  while  she  was  still  ur 
starboard  helm,  intending  to  go  into  sti 
saw  the  head  sails  of  the  Ainerxca  emargn 
the  fog.  Now,  the  distance  at  which  m 
were  mutually  visible  appears  to  me,  ofl 
balance  of  the  evidence,  to  be  between  250 
yards.  The  America,  as  I  have  said,  hi 
after  sighting  the  Marpesia,  to  come  up  fivt 
The  Marpesm,  having  luffed  and  come 
points,  and  beine  under  a  starboard  hd 
that  she  had  etised  off  her  head  sheets,  as  J 
stood  her,  and  swung  her  crossjack,  and  t 
discerned  the  America,  and  put  her  helm 
and  went  off  two  or  three  |x>mts,  and  it  is  » 
lliat  her  sails  were  full  at  the  time  of  thee 
Now  I  have  no  doubt  myself,  and  tl 
brethren  of  the  Trinity  House  confirm  me 
opinon,  that  the  Marpesia,  could  not  be 
have  been  in  stays  in  the  sense  of  beinf 
command.  All  the  circumstances  shsm  t 
was  in  sufficient  command  to  have  obeyed 
of  navigation.  The  question  therefore  i«f 
t^ke  the  proper  measures  for  putting  that' 
due  execution  ?  Now,  she  ported  her  W 
am  instructed  by  the  Elder  Brethren  tMil 
V  «^2Q^sm^Tsi<^  tuflub  mancoaTxe  faj  hftvlilli 
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sheets  again,  and  letting  go  all  the  Ico  braces 
it  is  to  be  observed  that  all  her  hands  were 
)ck  at  the  time),  in  all  probability  she  would 
avoided  the  collision,  and,  at  all  events,  have 
d  herself  in  a  position  of  having  done  all  in 
power  to  prevent  the  accident.  Not  having 
BO,  I  must  hold  that  she  failed  to  execute  the 
jr  manoduvres,  which,  after  sighting  the 
ica,  it  was  competent  for  her  to  have  exe- 
l,  and,  therefore,  that  she  is  to  blame  for  this 
ion. 

3XQ  this  decree  the  owners  of  the  Marpesia 
ded,  on  the  following  amongst  other  groimds : 
'*,  because  the  evidence  proved  that  the 
lion  was  the  result  of  inevitable  accident; 
idly,  because  the  evidence  proved  that  the 
'tea  was  seen  as  soon  as  it  was  possible  for  those 
3ard  the  Marpesia  to  see  her,  and  that  proper 
nires  were  immediately  taken  by  the  Mar- 
I ;_  thirdly,  because,  owing  to  the  short  dis- 
e  at  which  the  Aniemca  was  seen,  there  was 
nifficient  time  for  the  head  sheets  of  the  Mar- 

•  to  have  been  hauled  in  and  her  lee  braces  let 
fourthly,  because  there  was  not  time  for  such 

Mree  to  have  been  taken  effectually,  and  so  as 
i*e  avoided  the  collision ;  fifthly,  because  the 

Put  does  not  find,  as  a  fact,  that  it  was 
the  circumstances  possible  for  those  on 
M  the  Marpesia  to  have  avoided  the  collision. 
Itt  iBBpondents  in  their  case  on  appeal  sub- 
id  that  the  decree  was  right  on  the  following 
^pil  other  grounds :  First,  because  it  is  proved 
■•  ovidence  that  the  America  was  not  in  any 
to  blame  for  the  collision,  and  that  the  col- 
ft  was  not  an  inevitable  accident  by  reason 
he  Marpesia  being  in  stays  or  otherwise ; 
idlv,  because  the  aforesaid  evidence  shows 
eituer  there  was  not  a  good  look  out  kept  on 
i  the  Marpesia,  or  that  if  the  America  was 
t*ved  as  soon  as  she  ought  to  have  been  by 
3  on  board  the  Marpesia,  then  that  the  helm 
e  Marpesia  was  not  duly  ported,  nor  proper 
I  taken  to  give  eficct  to  and  assist  the  portmg 
e  helm. 

iUt  Q.  C.   and  ClarJeson  for   the  appellants. 
e  contend   that  this    collision  was    the    ro- 
of inevitable   accident.    It  could   not  have 
avoided  by  the  exercise  of  ordiiiaiy  care, 
ion,  and  maritime  skill:  (Tlie  Virgil,  2  W.  Rob. 
205).     Our  ship  did  everything  in  her  power 
'oid  the  collision,  considering  the  time  that 
led  between  the  Americu  coming  into  view 
the  blow:  {The  Europa,  14  Jurist,  627;  The 
libo,  3  W.  Rob.  310,  318).    The  ground  on 
h  the  judgment  proceeds  is  that  we  did  not 
U  we  could  to  make  our  vessel  answer  her 
helm.    This  was  not  raised  by  the  plaintiffs, 
by  the  court ;  and  if  the  plaintiffs  intended  to 
upon  it,  they  were  bound  to  have  stated  it  in 

*  pleadings,  so  as  to  give  us  an  opportunity 
neeting  their  allegation  by  evidence.  The 
t  was  not  entitled  to  give  judgment  on  an 
3  which  was  not  raised  by  the  pleadings  :  (Tlie 
%ezer,  2  W.  Rob.  206, 209 ;  Tlw  Speed,  2  W.  Rob. 
227.)  The  plaintiffs  were  bound  to  prove  their 
seeundwn  allegata. 

ikoardt  Q.O.  and  Cohen  for  the  respondents. 
le  sole  point  we  now  raise  is  whether  the 
pesia  was  bound  or  not  to  ^sist  her  helm  by 
iaik  «B  found  by  the  court  below.  We  with- 
r  all  other  ohai^ges  against  her.  First,  with 
aofc  to  the  pleadings :  The  ninth  article  of  oar 


petition  in  the  court  below  alleged  that  the  Maf 
pesia  neglected  to  port  her  helm.  This  allegation 
refers  not  raorcly  to  the  act  of  putting  the  helm 
itself  to  port,  but  to  all  other  measures  which  a  sea- 
man would,  in  the  pxcrcisc  of  his  nautical  skill, 
adopt  for  the  purpose  of  throwing  his  ship's  head 
tQ  starboard,  and  so  assisting  his  port  helm.  It 
was  not  necessary  to  allege  in  specific  terms  that 
the  Marpesia  neglected  to  iiaul  aft  her  head  sheets, 
as  this  was  a  part  of  the  manoeuvre  of  porting 
her  helm,  and  would  have  assisted  the  ship  in  more 
effectually  answering  her  helm.  Secondly,  with 
respect  to  inevitable  accident :  The  rule  at  common 
law  seems  to  be  that  a  plaintiff  is  bound  to  give 
prinid  facie  proof  that  tne  defendant  is  guilty  of 
negligence,  even  where  the  defence  of  inevitable 
accident  is  set  up,  and  not  until  that  is  done  is  the 
onus  of  proof  shifted  to  the  defendant ;  but  in  the 
Admiralty   Court,  where    inevitable    accident  is 

E leaded,  it  is  the  practice  for  the  defendants  to 
egin,  and  the  onus  is  therefore  thrown  upon 
them.  The  appellants  are  bound,  therefore,  to 
satisfy  your  Lordships  that  they  did  all  they  could 
to  avoid  the  accident,  and  we  contend  that  they 
have  failed  to  do  so.  Thirdly,  with  respect  to 
the  default  of  the  appellants — we  contend  that  the 
evidence  shows  that  there  was  a  want  of  ordi- 
nary care  and  nautical  skill  on  the  part  of  the 
Marpesia  in  not  taking  the  steps  pointed  out  in 
the  judgment  below  to  avoid  the  collision.  If  the 
judgment  of  the  court  should  go  against  us,  we 
ought  not  to  be  condemned  in  costs,  as  we  had 
good  ground  for  instituting  this   suit : 

The  London,  Bro.  &  Lush,  82  ;  9  L.  T.  Rep.  N.  S.  348  ; 
1  Mar.  Law  Cas,  O.  S.  398. 

Butt,  Q.C.,  in  reply. — The  rule  at  common  law 
and  in  the  Admiralty  Court,  as  to  the  onus  of 
proof,  is  the  same.  The  plaintiffs  are  bound  to 
show  a  prima  facie  case  of  negligetice :  (Tlie  Bolina, 
2  Notes  of  Cases,  208.)  They  have  failed  here  to 
establish  any  such  case,  and  we  are,  therefore, 
entitled  to  judgment. 

Fch,  1  i.  —  The  judgment  of  the  court  was 
delivered  by  Sir  James  W.  (>olvile.  —  This  is  a 
case  of  collision  brought  by  the  owners  of  the 
bar(jue  America  against  the  owners  of  the  ship 
Marptnioy  the  Am^^rica  having  been  run  down  by 
the  Maqu.'sia  in  St.  George's  Channel  on  the  21st 
May  1870.  The  points  raised  by  the  appeal  ho  in 
an  extremely  narrow  compass.  It  is  admitted  on 
all  hands  that  the  collision  took  place  in  daylight, 
about  ten  o'clock  in  the  monung,  but  in  a  very 
thick  fog,  in  which  the  vessels  could  onljr  discern 
each  other  at  a  very  short  distance.  It  is  found 
by  the  learned  judge  of  the  Admiralty  that  the 
distance  at  which  they  could  have  been  visible  to 
each  other  was  not  more  than  from  250  to  300 
yards.  It  is  now  admitted  on  the  side  of  the 
Marpesia  that  no  blame  is  attributable  to  the 
Am^yrica ;  and  it  would  further  appear  that  neither 
in  the  court  below  nor  now  is  it  seriously  con- 
tended that  the  Mai^esia  was  in  fault  in  any  of  the 
particulars  which  are  specially  stated  iu  the  peti- 
tion of  the  A7nerica,  unless  it  be  in  one  to  be  after- 
wards considered.  It  is  no  longer  contended  that 
she  was  proceeding  at  an  improper  rote  of  speed 
considering  the  state  of  the  weather.  It  is  no 
longer  contended  that  a  good  look-out  was  not  kept 
on  board  that  vessel ;  nor  is  it  now  contended  that 
her  helm  was  improperly  starboarded,  or  that  she 
made  default  in  not  keeping  out  of  the  way  of  the 
America  as  Bhc  ^aa  boxmiit^  ^o.  'YVv^  qi&5  -^yd^ 
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which  is  now  made  by  Mr.  Milward  is,  that  it  can- 
not be  said  that  those  on  board  the  Marpesia  did 
not  make  default  in  not  porting  the  helm  of  their 
vessel  within  the  proper  sense  to  be  attached  to 
those  words.  The  clear  and  admitted  facts  of  the 
case  seem  to  be  these  :  The  vessels  were  proceed- 
ing one  down  the  Irish  Channel  and  the  other  up 
the  Irish  Channel  in  a  thick  fog.  They  could  not 
have  seen  each  other  at  a  distance  of  more  than 
300  yards.  Their  lordships  are  rather  disposed 
upon  the  evidence  to  say  that  300  yards  is  an  ex- 
treme limit,  and  that  the  distance  within  which 
each  was  visible  to  the  other  was  probably  nearer 
200  yards.  The  combined  speed  of  the  vessels 
would  seem  upon  the  evidence  to  have  been  about 
eight  knots  an  hour,  and  the  result  of  this  state  of 
things  is,  that  not  more  than  a  minute,  if  so  much 
as  a  minute,  must  have  been  the  time  which 
elapsed  between  the  sighting  of  the  two  vessels  by 
eacn  other  and  the  actual  collision.  It  is  further 
admitted  that  the  two  vessels  were  proceeding  in 
such  a  manner  as  that,  under  the  sailing  niles, 
each  would  be  bound  to  port  its  helm ;  that  they 
were  in  fact  approaching  each  other  stem  on.  it 
is  also  established  by  the  evidence,  that  imme- 
diately before  the  Mdriu'tiidf  which  had  been  close 
hauled  on  the  port  tack,  sighted  the  America  she 
was  proceeding  to  tack.  It  may  be  a  question 
how  far  she  had  gone  in  a  mantcuvre,  but  she  had 
put  down  her  helm,  and  had  come  up  two  or  three 
points,  and  was  in  the  act  of  altering  her  rigging 
in  order  to  complete  the  operation  of  tacking. 
When,  however,  the  two  vessels  sighted  each 
other,  her  helm  was  shifted,  and  put,  as  they 
were  bound  to  put  it,  hard-a-port-.  In 
that  state  of  things,  what  is  attributed 
to  the  MaiycHia  by  the  judgment,  and  sub- 
stantially the  only  fault  that  hoH  been  imputed 
to  her  at  the  bar,  is  that  she  (li<l  not  do  some- 
thing more  than  port  her  helm ;  tliat  she  did  not 
take  steps,  which  it  is  assumed  she  might  have 
tjiken,  in  order  to  put  the  foresails  into  such  a 
position  that  the  full  pressure  of  the  wind  whilst 
she  was  under  the  port  helm  would  come  uj>on 
them ;  and  also  to  ease  the  pressure  of  the  wind 
upon  the  after  sails  of  the  vessel ;  the  i*esult  of 
which  operation  would  have  been,  that  she  would 
have  paid  oif  more  rapidly  under  the  i)ort  helm 
than  she  did  ;  and  in  that  way,  as  it  is  contended, 
might  have  gone  clear  of  the  America.  The  find- 
ing of  the  learned  judge  in  the  court  below  on  this 
]:)onit  is  in  these  words  : — "  Now  she  ported  her 
helm,  &c.*'  (their  Lordships  here  set  out  the  latter 
part  of  the  judgment  of  the  court  below).  It  is 
to  be  observed  that  the  judge  does  not  in  terms 
find  that  the  collision  would  have  Ikhju  avoided,  if 
she  had  done  that  which  it  is  stated  she  omitted 
to  do.  His  finding  is  only  that  in  all  probabi- 
lity she  would  have  avoided  the  collisiou.  and 
that  at  all  events  she  would  have  been  in  a 
position,  in  which  her  owners  might  have  said  more 
imanswerably  that  she  had  done  all  in  her  j)o\vcr 
to  prevent  the  accident.  As  far  as  their  Lordships 
can  see,  the  negligence  thus  imputed  was  not 
made  a  jx)int  in  the  cause,  until  the  learned  judge, 
acting  upon  the  advice  of  the  elder  brethren,  gave 
his  judgment.  The  omission  is  not  expressly 
alleged  m  the  pleadings  as  a  culpable  omission  on 
the  paili  of  the  Marpo.sUi.  Mr.  Milward  contends 
that  it  is  included  in  the  allegation  that  she  did 
not  port  her  helm,  because  ho  Bays  that  \L  ahe  had 
done  what  she  omitted  to  do  to  her  bqaAb,  «k\io  yjo\3\^ 


have  answered  the  port  helm  more  eff 
But  it  appears  to  their  Lordships  that,  if 
the  case  intended  to  be  made,  the  pleadin; 
to  have  stated  it,  and  not  having  state 
likely  to  mislead  the  parties  and  prev< 
coming  to  meet  that  case.  Now  do  th< 
ships  find  that  the  point  was  really  raise 
cross-examination  ?  There  was,  no  doab 
deal  of  cross-examination  of  the  captain 
of  the  other  witnesses  as  to  the  discrepi 
tween  the  evidence  they  gave  at  the  trial 
statements  in  the  log  as  to  what  had  I 
with  the  cross-jack  yards  and  other  par 
rigging ;  but  it  seems  to  their  Lordships 
cross-examination  was  *  directed  rather 
that  the  ship  was  not,  as  had  been  stated  i: 
and  in  the  case  originally  put  forwar 
captain,  almost  at  rest  as  if  she  had  been  s 
and  that  the  operation  of  the  tacking  ha 
far  that  she  might  be  said  to  be  t€ 
"  in  stays,"  and  therefore  not  under  cent 
consequently,  that  the  cross-examina 
directed  to  show  that  there  was  a  grea 
ufjon  her  than  was  admitted.  ITie  onh 
which  their  Lordships  can  find  that  t 
was  directly  raised  in  the  evidence,  was  i 
am  illation  by  the  court,  not  of  the  capta 
the  mate,  at  pjige  39  of  the  case,  and  i 
doubt,  the  court  asks  the  question,  '^V 
head-sheets  let  go  ?"  The  answer  is,  **  B 
That  would  only  go  to  show  what  was  the 
the  vessel  at  the  time.  The  court  tl 
on  to  ask,  "And  when  were  they  had 
again?"  The  answer  is,  "Never  hauli 
at  all,  not  until  we  struck."  If  that  < 
were  intended  at  the  time  to  be  tn 
culpable  negligence,  one  would  have  • 
that  the  examination  would  have  been  ci 
in  order  to  give  the  parties  an  opport 
explaining  the  fact.  But  as  far  as  their  L 
can  SCO,  it  was  mainly  on  these  questi 
an  swells  that  the  'elder  brethren  sugge:? 
the  learned  judge  found,  that  there  had 
(julpable  omission  on  the  pai-t  of  the  I 
In  consequence  of  one  of  the  argumeiit 
Bar,  it  seems  desirable  to  say  sometliing 
burthen  imposed  upon  a  vessel  that 
excuse  itself  for  a  collision  on  the  ground  i 
able  accident.  Mr.  Milward  suggested  tl 
is  some  ditference  of  practice  betwe^m  the 
Admiralty  and  the  courts  of  common  lav 
matter.  Their  Lordships,  however,  can 
that  there  is  any  such  diflerence.  They 
law  as  they  find  it  laid  down  by  Dr.  Lm 
in  two  cases.  In  the  case  of  the  BoUnn 
of  Cjises,  208),  Dr.  Lushington  says,  "  WitI 
to  inevitable  accident,  the  onus  lies  on  th 
bring  a  complaint  against  a  vessel,  and  ^ 
to  be  indemnified.  On  them  is  the  < 
proving  that  the  blame  does  attach  uj 
vessel  proceeded  against,  the  onus  of 
inevitable  accident  does  not  necessarily  »< 
that  vessel ;  it  is  only  necessary  when  yoo 
prinid  facii*  case  of  negligence  and  want 
seamanship."  ^gain,  in  the  case  of  the 
(•2  W.  Rob.  205),  the  same  learned  judge  gr 
definition  of  inevitable  accident : — •*  In  oj 
hension,  an  inevitable  accident  in  point  oi 
this,  viz.,  that  which  the  party  charged  n 
offenco  could  not  possibly  prevent  by  t^ 
.  of  ordinary  care,  caution,  and  maiilnns  ik* 
\  N^^\i»^  0[^Bx^<A'^\2[v  VuK<7iiig  oooaaionfld  ft^i 
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filing  at  the  rate  of  eight  or  nine  miles 
'hen  she  ought  to  have  proceeded  only 
©d  of  three  or  four,  it  will  be  no  valid 

the  master  to  aver  that  he  could  not 
e  accident  at  the  moment  it  occurred ; 

have  used  measures  of  precaution  that 
e  rendered  the  accident  less  probable." 
ave  to  satisfy  ourselves  that  something 
or  omitted  to  be  done,  which  a  person 
ordinary  care  and  caution  and  maritime 
3  circumstances,  either  would  not  have 
Duld  not  have  left  undone,  as  the  case 

Their  Lordships,  considering  the  ad- 
le  which  elapsed  after  the  two  vessels 
1  each  other  to  have  been  not  more  than 
nd  the  state  in  which  the  Marpesia  was, 
ing  to  go  about,  have  failed  to  come  to 
}ion  that  the  captain  was  to  blame  for 
litted  to  do  that  which  the  judgment 
md  that  he  might  have  done.  It  is  a 
itirely  of  navigation,  and  therefore  it  is 
rhich  they  have  felt  at  liberty  to  consult 
men  who  assist  them ;  and  they  have 
rmed  in  the  opinion,  which  they  would 
d  themselves  from  all  the  circumstances 
,  it  being  the  opinion  of  those  gentlemen 
ne  was  so  short  that  the  omission  to  do 

has  been  said  ought  to  have  been  done 
igging  and  the  sails  cannot  be  imputed 
ico,  or  anything  approaching  to  negli- 
tie  master  of  the  Marpesia.  It  may  be 
hat  this  view  of  the  case  is  in  some 
nfirmed  by  a  statement  of  the  master  of 
5a,  who,  in  his  examination  before  the 

wreck  said,  "  There  was  no  time  to 
on  either  vessel,  and  the  only  precau- 

confined  to  the  helm."  Their  Lord- 
ng,   for    these   reasons,    come   to   the 

that  the  collision  in  this  case  was 
ose  unfortunate  accidents  in  naviga- 
i   no  ordinary  care,  caution,   or  mari- 

could  have  prevented,  are  compelled 
from  the  finding  of  the  learned 
ihe  Admiralty  that  the  Marpesia  was 
blame.  They  will  therefore  humbly 
i  Her  Majesty  to  allow  the  appeal,  to 
3  judgment  of  the  court  below,  and  to 
3  suit.  Their  Lordships  will  consider 
of  costs. 

bllowing  day  their  Lordships  added : — 
rd  to  the  question  of  costs  which  was 
esterday,  their  Lordships  have  con- 
t  matter.  They  find  that  in  the  case  of 
n  (Bro.  &  Lush.  82),  Dr.  Lushington 
^n  this  case  the  court  has  found  that  the 
IS  an  inevitable  accident,  and  pronounced 

damages ;  and  the  only  question  now 
the  plaintiff  ought  to  be  condemned  in 
uite  agree  with  Mr.  Brett  that  on   prin- 

ought  to  follow  the  event ;"  (that  is 
[jordships'  view) ;  "  but  if  there  is  any 
I  practice,  it  is  necessary  to  abide  by 
ve  caused  incjuiry  to  be  made,  and  I 
n  these  cases  of  inevitable  accident  the 
ice,  the  general  rule  I  may  call  it,  has 
ke  no  order  as  to  costs,  as  I  had  occa- 
%te  in  the  Itinerant  (2  W.  Rob.  231.) 
ig  to  all  the  cases,  it  is  clear  that 
still  holds,  and  will  on  occasion  exer- 
^retionary  power  to  condemn  in  costs. 
he  Thornley  (7  Jurist.  660),  I  oidered 
f  to  pay  oosts,  saying  that  he  had  not 


sufficient  ground  for  bringing  his  action.  I  deem 
myself,  therefore,  free  to  consider  the  circum- 
stances of  the  case ;  and  I  must  say  jhat.  consider- 
ing the  collision  took  place  on  a  most  tempestuous 
night,  a  night  in  whicn  in  this  one  place  eight  ves- 
sels were  wrecked,  the  plaintiff  had  good  reason  to 
think  the  collision  was  a  mere  accident  which 
could  not  have  been  avoided,  and  that  he  was  un- 
duly rash  in  bringing  his  action."  Their  Lord- 
ships therefore  conceive  that  the  general  rule  of 
the  Court  of  Admiralty  is  in  these  cases  to  make 
no  order  as  to  costs,  and  that  in  oider  to  justify  an 
exception  to  that  rule  it  must  be  shown  that  the 
action  was  brought  unreasonably  and  without 
sufficient  prlnul  facie  grounds.  In  the  present  case 
they  cannot  say  that  there  were  not  such  grounds. 
The  case  is  one  in  which  the  unsuccessful  party 
might  fairly  suppose  there  was  ground  to  impute 
blame  to  the  other,  and  seek  to  have  that  question 
tried.  Therefore  there  will  be  no  costs  in  the 
court  below ;  and  as  the  party  came  here  to  sup- 

Eort  the  decree  which  he  had  obtained,  there  will 
e  no  order  as  to  the  costs  of  this  appeal.  The 
order,  therefore,  which  their  Lordships  will  recom- 
mend her  Majesty  to  make  is  that  the  appeal  be 
allowed,  that  the  judgment  of  the  Court  of  Admi- 
ralty be  reversed,  and  that  in  lieu  thereof  a  judg- 
ment be  made  declaring  that  the  collision  was  the 
result  of  inevitable  accident,  and  ordering  that  the 
suit  be  dismissed  without  costs,  and  that  each 
party  do  bear  their  own  costs  of  this  appeal. 

Appeal  aMowed. 

Proctors  for  the  appellants,  Pritchard  and  Sons. 
Solicitors  for  the  respondents,  WaUons,  Bitbb, 
an4  Walton. 


V.  C.  MAUNS'  COUBT. 

Reported  by  O.  I.  F.  Ck>OKE  and  T.  H.  Cabsok,  Esqra., 

Barriflters-at-  Law. 


Tuesday,  March  12, 1872. 
Wilson  v.  Wilson. 

Mortgage  of  ship — BiglU  tofreiglU — Priority — 

ifotice. 
A.  mortgaged  a  ship,  then  on  lier  outward  voya>ge,  to 

B.,  and  tlie  mortgage  was  duly  registered.     Three 

days  before  tlie  mortgage  of  the  ship,  A.  mortgaged 

the  horneioard  freight  to  C.,  but  G.  omitted  to  give 

notice  of  sxich  )noTtgage  to  B. 
Hehij  that  B.  was  entitled  to  the  homeward  freight. 
Lindsay  v.  Gibbs  (22  Beav.  522),  observed  upon. 
In  May  1866,  Joseph  Wilson,  a  merchant  in  Liver- 
pool, was  the  sole  owner  of  a  ship  named  the 
Kenihvorth,  then  on  a  voyage  from  Liverpool  to 
Calcutta,  and  in  the  course  of  business  he  had 
dealings  with  the  Union  Bank  of  Liverpool. 

On  the  15th  May  1866  he  executed  to  the  bank 
a  mortgage  of  the  Kenilworth,  in  the  statutory 
form,  as  security  for  advances,  and  this  mortgage 
was  duly  registered  on  the  18th.  On  the  same 
15th  May  the  plaintiff,  Mary  Wilson,  who  was  the 
mother  of  Joseph  Wilson,  at  his  request,  executed 
to  the  bank,  as  a  further  or  collateral  security,  a 
mortgage  of  certain  shares  which  she  held  in 
another  ship  named  the  Refuge* 

On  the  r2th  May  1866,  three  days  before  the 
mortgage  of  the  Kenilioorth,  Joseph  Wilson  exe- 
cuted a  deed  of  assignment,  by  which,  in  consider- 
ation of  his  mother  granting  the  mortgage  to  the 
baoik  of  hor  shaToa  m  \i\i'a  lUJu9e»\i^  ^wiMgii^Nft 
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her  all  his  right  and  interest  in  the  freight  and 
earnings  of  the  Kenilwoiih  on  her  vojrage  from 
Liverpool  to  Calcutta,  and  also  in  all  succeeding  or 
intermediate  voyages. 

On  the  arrival  of  the  KenUworth  at  Marseilles, 
which  was  her  port  of  destination  on  her  return 
voyage  from  Calcutta,  the  captain  received  in- 
structions from  the  plaintifE  to  dispose  of  the 
cargo  and  receive  the  freight  on  her  behalf,  but 
the  bank,  immediately  on  the  ship's  arrival,  by 
their  agent,  put  a  lien  on  the  ship  and  freight,  and 
subsequently  received  payment  of  the  freight  upon 
an  understanding  that  they  should  account  for  it 
to  the  plaintiff.  Tlie  question  in  this  suit  was 
whether  the  freight  earned  by  the  Kenihcorth  on 
her  homeward  voyage  from  Calcutta  to  Marseilles 
belonged  to  the  plaintiff  under  the  above-men- 
tioned deed  of  assignment,  or  to  the  bank  under 
their  mortgage. 

It  did  not  appear  from  the  evidence  that  any 
formal  notice  of  the  assignment  was  given  by  the 

Slaintiff  to  the  bank  prior  to  their  mortgage, 
oseph  Wilson,  however,  stated  that  on  the  16th, 
the  day  after  the  mortgage,  ho  mentioned  to  the 
defendant,  James  Wilson,  the  manager  of  the  bank, 
that  he  had  already  mortgaged  the  freight ;  but 
James  Wilson  positively  denied  that  either  he  or 
the  bank  had  had  any  notice  whatever  of  the 
assignment  to  the  plaintiff. 

In  June  18*36,  Joseph  Wilson  became  insolvent, 
and  executed  a  deed  for  the  benefit  of  his  creditors. 
Glassey  Q.O.  and  Wlnile,  for  the  x)laintiff,  con- 
tended that  she  was  entitled  to  the  homeward 
freight,  and  cited 

Douglas  V.  Riisselly  4  Sim.  524  ; 

Holroyd  v.  MarsJiall,  10  H.  of  L.  Cas.  191 ; 

Lindsay  v.  Gibbs^  22  Beav.  522  ; 

Brown  v.  Tamwr,  L.  Rep.  3  Ch.  App.  597  ;  18  L.  T. 

Bop.  N.  S.  624 ;  3  Mar.  Law  Can.  O.  S.  94 ; 
Reeve  v.  Whiimore,  9  L.  T.  Rep.  N.  S.  311 ;  12  W.  R. 

113; 
Rusden  v.  Pope,  L.  Rep.  3  Ex.  269 ;    18  L.  T.  Rep. 

N.  S.  651  ;  3  Mar.  Law  Cas.  O.  S.  91 ; 
Sjplidi  V.  Bowles,  10  East.  279 ; 
ra<€8V.  Cox,  17  W.R.  20; 
Boss  V.  Hopkinson,  18  W.  R.  725  ; 
Webster  v.  Webster,  31  Boav.  393  ;  6  L.  T.  Rop.  N.  S. 

11; 
Feltham  v.  Clark,  1  Do  G.  &  Sm.  307. 

Cotton,  Q.C.  and  Ounning  Moore,  for  the  bank, 
contended  that  their  mortgage  carried  with  it  the 
right  to  the 'freight,  and  that  they  were  in  the 
position  of  mortgagees  without  notice.  They 
cited, 

Kemp  v.  Clark,  12  Q.  B.  647. 

Glasse,  in  reply. 

The  ViCE-CnANCELLOR. — The  point  which  I  have 
to  decide  is  probably  one  of  considerable  impor- 
tance on  a  point  of  mercantile  law,  but  I  cannot 
say  that  I  feel  much  doubt  about  it.  In  the  year 
1866  Mary  Wilson,  a  widow  lady  of  Liverpool,  had 
a  son  Joseph  Wilson,  who  traded  as  a  merchant  in 
that  town.  He  had  dealings  with  the  defendants, 
the  Union  Bank  of  Liverpool.  I  collect  that  he 
was  in  considerable  straits  for  money,  and  he 
therefore  applied  to  the  bank  to  make  him  advances 
upon  security.  He  was  the  sole  owner  at  that 
time  of  a  ship  named  the  Keuihvarth,  which  was 
upon  her  outward  voyage  to  Calcutta.  His  mother, 
the  plaintiff,  was  part  owner  of  another  ship  called 
the  Refufjc.  In  order  to  improve  the  position  of 
iho  bank,  and  to  induce  them  to  make  more  ad- 
vances U)  Joseph  Wilson  than  they  would  other- 
wiae  have  done,  he  applied  to  bk  n[iot\ier  \a  ^n^ 


them,  by  way  of  collateral  eecoritj,  as  thi 

out,  her  interest  in  the  ship  named  the  £efi 

that  collateral  security,  1  rather  collect, 

security  in  addition  to  the  security  apoE 

Kctiilworth ;  but  I  agree  with  Mr.  GHasse 

I  do  not  think  it  is  (ustinctly  brought  ha 

plaintiff  that  she  did  know  of  the  hct  of 

Kenilworth  being  mortgas^  to  the  bank 

not,  as  far  as  I  can  find  out,  distincd; 

although  I  am  bound  to  say  I  think  the 

little  doubt  of  the  fact.     It  is  stated  tha 

collateral  security,  and  what  collateral  i 

was,  except  a  collateral  security  of  the  s 

worthy  I  am  unable  to  discover.     Bal, 

that  was  on  the  15th  May  1866.     The  a 

Joseph  Wilson,  being  the  solo  owner  of 

worth,  mortgaged  it  in  the  usual  way  tc 

as  a  security  for  whatever  might  become 

him  to  them.    That  mortgage,  of  com 

not  be  available   without   registration; 

stated  by  the  answer  that  it  was  duly  i 

Tlie  date  is  not  stated,  but  Mr.  Cotton  I 

(and  I  suppose  it  is  not  mnch  in  dispiit( 

that  the  date  of  the  registration  was 

May,  three  days  after  the  mortgage.    No 

the  18th  May,  at  all  events,  the  bank  had  i 

mortgage  on  the  ship  Kenilworth  \  bat,i 

before  the  mortgage  of  the  ship  Kenik 

plaintiff,  Mrs.  Wilson,  had  taken  from  hsr 

strument  in  this  form  :  [The  Vice-Chanfl 

the  deed  of  assignment  above-mentioned 

tinned  :]    This  instrument  gave  her,  in 

ample  manner,  security  on  the  freight  to 

by  the  ship  Kenilworth.    There  is  no  di 

tween  the  parties — at  least  the  bank  doec 

any  question — ^as  to  the   right   to  the 

freight  from  Liverpool  to  Calcutta.    1 1» 

that  is  because  it  is  stated  by  Joseph  W 

the  whole  of  the  cargo  belonged  to  hin 

therefore,  being  the  owner  of  the  ship 

being  the  owner  of  the  cargo,  no  frei] 

have  to  be  paid.    Of  that  fact  I  colled 

were  aware,  at  all  events  they  admit  i 

not  set  up  any  claim  to  the  outward  frei 

what  is  in  dispute  between  the  parties  if 

to  the  homeward  freight,  the  freight 

the  ship  Kcnllivartk  on  the   return  vo 

Calcutta,  not  to  Liverpool,  but  to  Marsei 

wiis  her  port  of  destination  on  her  reta 

Now  then,  is    the    plaintiff,  as  assigi 

freight,  or  are  the  defendants,  as  mor 

the  ship,  entitled  to  this  homeward  irei^ 

freight,  like  any  other  property — fireigi 

earned,  for  it  is  the  case  here  that  the  f 

not  yet  earned,  the  ship  being  on  he 

voyage,  and  not  on  her  nomeward  voy 

spcct  of  which  the  charter-party  was  d 

into — may  bo  the  subject  of  assignment 

cannot  bo  disputed,  and  has  not  been  d 

this  case.    Therefore,    so    far    as   this 

depends  on  the  right  of  the  assignee  to  tl 

the  title  of  the  plaintiff  is  perfectly  dea 

she  had  an  assignment  of  it  for  valne, 

assignment  would  operate  on  the  freigb 

was  aftci  wards  earned.     So  £eut  the  €• 

from  any  difficulty.    But  then  the  conti 

tween  the  plaintiff  as  the  assignee  of  tib 

and  the  aefendants  as  mortgagees  d 

Then,  what  is  the  position  of  the  mortg 

ship  ?    First  of  all,  before  I  go  to  tM ' 

pose  of  the  question  whether  tfat  dttfi 

\  oT  \^  TiicAi,  utc^tdoQ  of  Uie  dtad  tl-^ 
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I  tbey  took  the  mortgage  of  the  15th 
kuse,  if  they  had  notice  that  the 
A8  the  assignee  of  the  freight  to  be 
the  ship  either  on  the  outward  voyage 
J  homeward  voyage,  there  is  an  end 
jlo,  and  cousequentlv  that  point  has 
tested,  and  considerably  contested, 
ey  had  or  had  not  notice.  Now  upon 
K;t,  considering  all  the  surrounding 
ces,  I  entirely  agree  with  Mr.  Cotton's 
18  that  it  was  the  bounden  duty  of  this 
*  agent,  considering  the  circumstances 
isaction  altogether,  to  give  notice  of  it 
oUateral  security  was  given.  I  can  only 
le  conclusion  that  she,  or  those  who 
5  for  her,  did  know  of  the  transaction 
mk,  and  therefore  it  was  their  bounden 
e  notice  to  the  bank  that,  in  taking  the 
3f  the  ship,  they  were  not  to  have  all 
ghts  of  a  mortgagee  of  a  ship,  but  that 

of  the  then  voyage,  that  is,  whatever 
ui^ht  cam  before  she  came  back  to 
f  her  return,  was  already  pledged  to 
iff".  Was  such  notice  given  or  not? 
Ison  says  it  was.  He  is  the  only  witness 
I  the  fact.  Now,  first  of  all,  I  must  look 
Wilson's  evidence,  under  the  circum- 
;h  considerable  doubt.  He  was  evidently 
s  to  do  the  best  he  could  for  his  mother, 
pondence  shows  he  was  anxious  to  do 
the  money  was  gone,  and  I  must  look 
vi deuce  with  grave  doubt.       But  the 

notice  having  been  given  is  most  posi- 
istinctly  denied  by  the  defendant  James 
o  was  tne  manager  of  the  bank,  in  his 
think  his  statement  is  completely  con- 
Toseph  Wilson,  because  the  important 
his  notice  having  been  given  or  not,  was 
e  the  loth  May ;  and  Joseph  Wilson's 
i,  that  on  the  16th,  not  in  a  business-like 
b  to  Mr.  James  Wilson  as  he  came  out 
k,  he  mentioned  that  he  had  already 

the  freight.  But  the  16th  was  too 
ink  had  advanced  their  money  or  given 

on  the  15th.  I  am  therefore  satisfied, 
^ht  of  evidence,  that  no  notice  what- 

assignment  of  freight  was  given  to  the 
they  are   therefore  in   possession    as 

of  the  ship,  whatever  title  that  may 

without  any  notice  whatever  of  any 
ibrance  on  the  ship    or  the  freight. 

is  the  position  of  a  mortgagee  of  a 
ike  it  that  there  is  a  perfect  analogy 
have  been  cited,  and  very  important 
at  effect)  between,  the  mortgagee  of 
he  mortgagee  of  a  ship.  We  know 
dl  that  a  mortgagee  of  land  has  a  right, 
try  day  of  his  mortgage,  to  receive  the 
also  know  that  if  he  does  not  choose  to 
ossession,  or  give  notice  to  the  tenants, 

his  security  as  sufficient,  and  allows 
.gor  to  receive  the  rents,  those  rents 
e  recovered  back  again  as  rents.  The 
has  a  continuing  right  to  receive  the 
bhe  right  is  intercepted  by  some  act  on 
the  mortgagee,  ana  the  payment  of  the 
e  tenants  to  the  mortgagor,  notwith- 
le  mortgage,  is  perfectly  valid  and 
o  I  take  it  to  be  perfectly  clear  that  the 
of  ft  ship  has  a  continuing  right  to 
the  earnings  of  a  ship,  that  is,  the 
«r  under  a  charter-party  or  without  a 


charter-party ;   he  is  entitled,  iust  like  the  mort- 
gagee of  land,  whenever  he  thinks  fit,  to  enter 
into  possession ;  and  if  the  ship  has  earned  money, 
he  nas  a  right,  before  the  goods  are  delivered 
in  respect  of   which  that  money  is    earned,  to 
give  notice  to  the  consignee,  the  person  having 
to    pay  the   freight,  or    to    the    cnarterer,   who 
may  be   a   perfectly  distinct   person,  and  ordi- 
narily is  perfectly    distinct   from  the   one    who 
has  to  receive  the  goods,  that  he  requires  the 
freight  to  be   paid  to  him.    Now   this  is  very 
distmctly  laid  down  in  many  cases,  and  all  agree 
upon  it,  but  the  recently  decided  case  of  Brown  v. 
Tanner  {step.)  shows  it  clearly.     It  is  quite  true, 
as  Mr.  Glasse  stated,  that  that  case  arose  upon  the 
question  of  an  assignment  of  a  freight  subsequent 
to  the  mortgage  of  the  ship ;  but  in  deciding  that 
case  the  present  Lord  Chancellor,  then  Lord  Justice, 
said,  "  It  is  now  settled  beyond  all  disjmte  that  the 
mortgagee  of  a  ship  becomes  entitled  to  all  the 
rights,  and  liable  to  all  the  debts,  of  an  owner  from 
the  time  of  his  taking  possession.    Amongst  the 
rights   so  accruing  to  him  is  that   of    receiving 
all   freight    remaining    due    when    possession   is 
taken.**     In  Basden  v.  Pope  (sup.)^  where  there 
was  a  difference  of  opinion,  three  of  the  learned 
judges  being  of  one  opinion,  and  Bramwell,  B. 
being  of  another,   Martin,  B.   expresses  himself 
thus — "  Now  it  has  been  held  for  many  years,  and 
frequently  decided,  that  the  effect  of  a  mortgage  of 
a  ship,  under  a  contract  for  earning  freight,  is  to 
transfer  the  freight  to  the  mortgagee.    The  freight 
becomes  his   property  as  a  chose   in  action^  and 
the  case  of  KersiolU  v.  Bisliop  (2  C.  &  J.  529)  is  a 
direct  decision  to  this  effect.     But,  in  analogy  to 
the  case  of  real  propertv,  it  is  rightly  held  that 
though  the  mortgagee  takes  the  accruing  freight  as 
his  property,  yet  pajrment  to  the  mortgagor  is  good 
payment.     If,  however,  the  mortgagee  intervenes 
at  any  time  before  payment,  he  has  a  right  to  do 
so ;  he  asks  for  his  own  property."    That  is  like 
the  rent  of  land,  which  is  the  mortgagee's  own 
property,  if  he  chooses  to  consider  it  so.     So  the 
freight    earned  by  a  ship  is  his  own  property 
if   he    chooses  to  receive   it.   '  Then  Martin    B. 
continues,   "What   entitles   him    to    receive    the 
freight  is  the  communication  of  the  fact  that  lie 
is  mortj^gee,  and  that  he  claims    it    as  such; 
and    takmg    possession    is    only    one    mode    of 
communicating  the  fact.     I  entirely  dissent  from 
the  proposition  that  he  is  entitled  because  he  docs 
any  act  in  earning  the  freight,  for  he  usually  does 
nothing ;  and  it  has  been  frequently  pointed  out 
that  his  right  depends,  not  on  contract,  but  on 
property.      I  think    the    law    on    this    point  *  is 
beyond  doubt."    Channell,  B.,  says,  "  Now,  it  is 
true  that  some  cases  use  the  expression  that  the 
ship  must  be  earning  freight,  but  I  take  it  to  be 
clear  that  the  freight  passes  with  the  assignment  of 
the  ship,  and  though  to  enable  the  moi-tgagee  to 
establish  his  right  to  the  freight,  it  is  necessary 
that  he  should  do  some  act,  yet,  as  soon  as  he  d(H!S 
an  act  to  show  that  the  mortgagor  is  not  his  agent, 
he  is  immediately  entitled  to  have  it  paid  to  him." 
The  Lord  Chief  Baron  also  says,   '"  The  law  is 
established,  that  the  mortgagee  of  a  ship  takes  at 
once  under  his  mortgage  all  the  rights  of  the 
mortgagor,  except  the  right  to  be  paid  freight,  and 
to  that  he  is  not  entitled  till  he  enters  into  posses- 
sion, or  does  something  equivalent  to  it.      The 
same  law  is  laid  down  by  the  Master  of  the  Bolls 
in  the  case  of  lAndsm^  y.  GK668  (jUtp.V  ^V\ic*\i  \2Aa& 
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been  so  much  relied  upon  by  Mr.  Glasse  and  Mr. 
Wintle,  but  in  wliich,  I  confess,  I  fail  to  find  a 
single  line  in  the  slightest  degree  fayourable  to 
their  case.  There  the  case  depended  upon  a  gross 
omission  of  a  mortgagee  of  a  ship  to  register  his 
mortgage.  I  have  already  pointea  out  that  on  the 
18th  May  there  was  no  valid  mortgage  given  until 
the  mortgage  was  registered ;  but  on  the  18th  May 
it  was  registered,  and  then  the  title  of  the  mort- 
gagee was  in  every  respect  complete.  In  the  case 
of  Lindsay  v.  Gihhs  it  all  turned  on  the  omission  of 
the  mortgagee  to  register,  and  the  right  to  the 
freight,  and  the  question  was  whether  the 
right  to  the  freight  was  in  the  mortgagee, 
or  in  the  mortgagor  until  registration.  The 
Master  of  the  Kolls  says  that  those  who 
claimed  under  the  mortgage  before  registration 
were  entitled  to  it,  and  tnat  the  mortgagee  could 
only  have  a  title  as  from  the  time  he  remstered  his 
security.  It  does  not  go  beyond  that.  The  Master 
of  the  Kolls  lays  down  the  rule  in  much  the  same 
way  as  all  the  other  judges,  that  the  mortgagee  of  a 
ship  is  entitled  to  the  freight.  Now,  tnen,  what 
was  done  in  this  cascP  The  ship  was  on  her 
homeward  voyage.  Joseph  Wilson  had  failed  in 
the  month  of  June,  ana  compounded  with  his 
creditors,  and  a  deed  was  executed  in  that  month 
of  June,  that  is,  a  month  after  this  security  was 
given.  The  parties  knew  perfectly  well  that  this 
ship  was  about  to  arrive.  They  sent  out,  and  Joseph 
Wilson,  who  was  very  anxious  after  this  failure, 
naturally,  to  do  all  he  could  for  his  mother,  to 
reimburse  her  the  money  and  the  risk  which  she 
had  incurred  for  him,  sends  out  an  agent  to  Mar- 
seilles. A  great  many  letters  are  written  by  both 
parties,  and  arrive  at  Marseilles,  are  sent  to 
the  consulate,  and  there  remain  until  the  captain  of 
the  ship  comes  into  Marseilles  and  receives  them. 
But  in  the  mean  time  the  bank  were  not  inactive. 
They  were  desirous  of  realising  all  they  could,  and 
they  sent  out  to  a  very  active  agent,  a  very  intelli- 
gent man,  and  a  man  who  appears  to  have  done  his 
business  remarkably  well,  for  he  was  not  satisfied 
with  going  on  board  the  ship  when  she  came  into 
port,  but  he  actually  sent  out,  bofoi-e  the  ship  got 
into  port,  an  agent,  who  boarded  the  ship.  The 
ship  went  ashore,  she  was  stranded  in  fact,  and 
there  remained  two  or  three  davs.  At  length  she 
came  into  port,  and  then,  for  the  firsttime,  the  captain 
goes  to  the  consulate  and  receives  the  plaintiff's 
letters.  But  in  the  mean  time,  to  my  mind  it  is  clear, 
the  defendants  had  done  everything  they  could 

fossibly  have  done  to  take  possession  of  the  ship. 
.  do  not  think  it  material  whether  they  took 
possession  of  the  ship  or  not,  because  as  owners 
of  the  ship,  bein^  mortgagees  of  the  ship  without 
notice,  they  had,  in  my  opmion,  a  clear  prior  title 
to  the  plamtiff.  They  had  a  right  at  any  time, 
until  the  money  was  paid  which  was  owing  by  the 
mortgagors,  to  intercept  it,  and  say  that  that 
money  must  be  paid  to  them.  That  was  quite 
sufficient,  in  my  opinion,  before  the  money  was 
paid,  because  it  was  arranged  most  reasonably 
afterwards  between  the  parties  that  a  certain  house 
in  Marseilles  should  receive  the  money  without 
prejudice  to  any  question,  and  the  money  has  been 
deposited.  Now,  under  these  circumstances,  it 
appears  to  me  perfectly  clear  that  the  mortgage 
01  the  ship  without  notice  of  any  assignment  of 
the  freight,  carries  with  it  the  absolute  right  to 
receive  the  freight.  It  is  in  vain  for  the  mortgagee 
of  the  ireight,  who  has  allowed  t\iQ  mortg^Bug^  ot 


the  ship  to  take  place  withoat  notace,  tos 
claim,  and  it  appears  to  me  in  this  cue 
mortgagees,  the  bank,  have  done  all  thei 
could.  It  is  veiT  true  that  the  Master  of 
in  the  case  of  Lindsodf  v.  Gihhs,  says  ti 
there  is  a  charter-party,  inquiries  should 
and  notice  should  be  g^ven.  I  am 
to  think  that  that  is  rather  a  dangeroiu 
because  I  think  the  mortgagee  of  a  s 
right  to  say,  "  I  am  going  to  take  the  a) 
going  to  realise  my  security ;  I  know  i 
anything  whatever  besides,  for  nobody 
me  any  notice."  I  am  rather  disposed 
that  if  he  takes  a  mortgage  of  the 
registers  it,  he  is  not  bonnd  to  make  ai 
inquiries.  But,  however,  the  Master  of 
says  that  when  he  knows  there  is  a  cb 
he  should  inquire  of  the  charterer  whetk 
received  notice  of  any  incumbrance.  11 
so,  but  it  was  impossible  for  these  defe 
do  that,  because  tnere  was  no  charter-p 
ship  was  on  her  outward  voyage  wit! 
which  was  solely  the  property  of  Jose] 
He  could  not  give  notice,  and  had  no  a 
of  doing  so ;  they  knew  nothing  of  the  c 
Calcutta ;  they  seem  to  have  done  ever) 
reasonably  could,  whilst  the  plaintiff,  unf 
by  her  agent,  omitted  to  do  that  very 
which  devolved  upon  her ;  that  is  to  s 
taken  this  mortgage  of  the  freight  on 
May,  she  omittca  to  give  notice  to  the  u 
of  the  ship  until  three  days  afterward 
mortgage  I  must  assume  sue  was  awai 
all  these  circumstances,  therefore,  I  am: 
obliged  to  come  to  the  conclusion  that  tl 
whoUy  fails,  and  consequently,  that  tb 
be  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  Fields  Ro 
and  Francis,  for  Baieson,  Itohinson,  a 
Liverpool. 

Solicitors  for  the  bank :  Edwards,  1 
JoApies,  for  Radcliffe  and  Layton,  Liver 
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Charier -paiiy — Restraint  of  vrinces — J 
port  of  discharge — Impost*ihUihj  of  per^ 

A  blockade  of  tlie  port  of  destination,  of 
is  710  chance  of  termination  uoithin  a 
time,  operates  cw  a  dissolution  of  a: 
contraH  of  affreightment,  and  where  thi 
obtains  inteuigeuce  of  tJie  cxistetice  oft 
after  the  contract  is  made,  hut  whilst 
executory,  and  before  he  has  laden  his  ( 
justijied  in  treating  the  contract  as  an 
tract  to  load  and  carry  to  the  port  of  c 
and,  as  &uch,  impossible  of  performoM 
tJcerefore,  not  bound  to  perfonn  part  ( 
tract  by  proceeding  to  load  his  cargo. 

To  a  declaration  for  a  breach  of  a  cha 
ivliereby  the  defendants  agreed  that 
should,  with  all  convenient  speed,  pn 
spout  as  directed  by  the  plaintiffst  <* 
thci'e  haded  a  cargo  of  coals,  should,  $ 
wind  and  weatlier  permitted,  proeem 


\ 


burg  and  there  deliver  the , 

^luce»  <kvd  rtderi*  (amon^  oihur^ 
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he  defendants  pleaded^  in  various  pleas, 
>re  any  breach  war  was  being  carried  on 
Germany  (wherein  tJie  said  port  of  Ham- 
8  situaled)  and  France ;  that  Hamburg 
kaded  by  ifi£  French  fleets ;  and  that  dtfen- 
ere  ready  to  perform  their  contract  so  far 
cere  not  hindered  and  prevented  by  any 
cepted  causes. 

lemurrer,  that  the  blockade  was  a  "  ?-e- 
f  princes  and  rule-rs"  and,  tJierefore,  that 
idants  were  justified  in  refusing  to  carry 
mtract.  The  performance  of  lite  wliole  un- 
:^)ntract  being  rendered  impossihle  by  one 
xcepted  causes,  the  defendants  were  not 

perform  a  part  of  it,  viz.,  tlie  loading  of 

(a) 

to  pleas. 

ion  on  a  charter-party,  whereby  it  was 
ween  the  plaintins  and  defendants  that 
ants*  vessel  the  Martindale  being  tight, 
ad  strong,  and  every  way  fitted  for  the 
oold  with  all  convenient  speed  sail  and 

a  spoat  as  directed  by  the  plaintiffs  or 
it,  and  there  take  on  board  a  full  and 
3argo  of  coals,  not  exceeding  what  she 
onably  stow  and  carry,  over  and  above 

apparel,  provisions,  and  famiture,  and 
loaded,  the  captain  should  immediately 
)  office  of  the  plaintiffs  or  their  agents 
with  them  at  the  Custom  House,  also 
of  lading  without  qualification  as  they 
tem,  but  without  prejudice  to  the  said 
rty,  and  then  as  soon  as  wind  and 
tiould  permit,  should  proceed  to  Ham- 
there  deliver  the  same  to  the  said 
or  assigns,  they  paying  the  freight  for 
t  a  certain  agreed  rate,  the  act  of  God, 
lemies,  restraints  of  princes  and  I'ulers, 
1  and  every  of  the  dangers  and  accidents 
,  rivers,  and  navigation,  of  whatsoever 
kind  during  the  said  voyage,  always 
he  brokerage  of  2  J  per  cent,  en  account 
to  be  due  on  signing  the  said  charter- , 
in  case  of  the  breach  or  non-perform- 
3  said  charter-party,  the  defendants  or 
I  to  pay  to  the  plaintiffs  lOOL  as  and  for 
lamages.  And  tne  plaintiffs  say  that  they 
jre  ready  and  willmg  to  do  all  things, 
ditions  precedent  were  fulfilled,  and  all 
sed  necessary  to  entitle,  and  nothing 
x>  disentitle  the  plaintiffs  to  have  the 

observe  and  fnlfil  the  terms  of  the  said 
•ty,  and  to  maintain  this  action  for  the 
)reof  hereinafter    mentioned;    yet    the 

before  any  breach  by  the  plaintiffs  of 
irter-party,  and  although  not  prevented 

luefltion  was  oonBidered  by  Lord  Stowell  in 
,6  C.  Bob.  177).  That  was  a  prize  case,  the 
ig  been  seized  b^  the  British  for  attempted 
>ckade.  One  defence  set  np  that  the  master, 
had  remonstrated  with  the  shipper  against 
intended  voyage,  had  been  compelled  to  pro- 
shipper,  as  he  had  signed  the  charter-party 
ing  of  the  blockade.  In  giving  judgment, 
I  said :  *'  He  (the  master)  seems  to  have  en- 
doubt  npon  that  i)oint  (the  blockade),  bat 
1  only  under  an  opinion,  that  because  he  had 
oharter-party  he  was  bound  to  proceed.  I 
law  ii  not  to,  but  that  he  woula  have  been 
•fuaing  to  go  on.  As  in  all  other  contracts 
\  fflegM,  he  might  have  protested  against 
Dgw  nmnd  bj  the  oharter-party."   The  ship 

hshsMUkJaeoUnm (4  W. Bob.  77).-Ed.       I 


by  any  of  the  said  excepted  perils,  causes,  manners, 
or  things,  absolutely  refused  to  observe  and  fulfil 
the  terms  of  the  said  charter-party  and  to  let  their 
said  ship  take  or  carry  any  goods  of  the  plaintiffs 
to  the  said  port  of  Hamburg,  and  gave  notice  to 
the  plaintiffs  that  they  absolutely  refused  to  do, 
and  they  would  not  observe  or  fulfil,  and  absolutely 
renounced  the  said  charter-party,  and  wrongfully 
and  in  violation  of  the  said  charter-party,  discharged 
the  plaintiffs  from  directing  the  said  ship  to  sail  or 
proceed  to  any  spout,  and  from  otherwise  observing 
and  fulfilling  the  terms  of  the  said  charter-party, 
and  renounced  the  said  charter-party,  and  thereby 
wrongfullv  broke  and  violated  the  said  charter- 
party,  ana  by  reason  of  the  .premises  the  plaintiffs 
became  and  were  unable  to  nave  the  said  charter- 
party  observed  and  fulfilled  by  the  defendants,and 
uselessly  incurred  great  expense  in  and  about  pro- 
curing cargo  for  the  said  ship,  and  were  prevented 
from  sending  the  said  goods  to  Hamburg,  and  lost 
divers  large  profits,  &c. 

Ploas.  (o.)  That  after  the  making  of'  the  said 
charter-party,  and  before  any  breach  thereof,  a 
war  was  being  carried  on  between  the  peoples  of 
Germany,  wherein  the  said  port  of  Hamburg  was 
situated,  and  the  peoples  of  Prance ;  and  the   said 
port  of  Hamburg  was  then  blockaded  by  the  fleets 
of  France;  and  her  Most  Gracious  Majesty  the 
Queen,  by  her  royal  proclamation,  enjoined  all  her 
subjects  to  maintain  a  strict  neutrality  between 
the  said  belligerent  peoples,  and  not  to  commit 
any  act  contrary  to  or  m  violation  of  the  law  of 
nations ;  and  tne  defendants  say  that  they  were 
and  are  British  subjects,  and  that  the  ship  was  a 
British  ship,  and  the  said  cargo  was  a  cargo  to  bo 
carried  to  and  delivered  at  the  said  port  of  Ham- 
burgh.    Wherefore,  the  further  performance  of  the 
said  charter-party  became  and  was  illegal,  and  the 
defendants,  as  they  lawfully  might,  refused  further 
to  carry  out  the  same.     (6.)  That  after  the  said 
charter-party  was   entered  into,  and  before  any 
breach  tnereof  by  the  defendants,  a  state  of  war 
arose  and  existed  as  in  the  last  plea  mentioned,  and 
the    said    port  of   Hamburg    became    and    was 
blockaded  oy  the  French,  and  her  Majesty  the 
Queen  published  a  proclamation  as  aforesaid,  and 
thereupon  the  defenaants,  having  notice  of  the  said 
blockade,  and  of  the  said  proclamation  of  her  Ma- 
jesty,  refused  to  allow  tne  said  ship  to  receive  a 
cargo  for  the  purpose  of  then  carrying  the  same  to 
the  said  blocKaaed  port  whilst  the  same  was  so 
blockaded,  and  of  running  the  said  blockade  with 
the  said  cargo  for  the  purpose  of  delivering  the 
same  at  the  said  port  during  the  continuance  of 
the  said  blockade,  which  is  the  said  breach  com- 
plained,  of,     and     not     otherwise.       (7.)    That 
after    the    said    charter-party    was    made,    and 
before     any    breach    by     them     of     the     said 
charter-party,  a  state    of  war   existed,  and   the 
said  port  of  Hamburgh  was  blockaded,  and  her 
Majesty,  the  Queen,  published  her  proclamation 
as  in  the  5th  plea  stated,  and  the  defendants  say 
that  they  were  ready  and  willing  to  perform  the 
said  charter-party  on  their  part,   so  far  as  they 
might    lawfully,    and    so  far  as    they  were    not 
hindered    and  prevented  by  any  of  the  said  ex- 
cepted causes;  and  the  defendants  say  that  the 
said  ship  could  not  have  received  a  cargo,  nor  could 
the  saia  charter-party  have  been  carried  out  and 
fulfilled  within  a  reasonable  time  in  that  behalf, 
except  by  the  said  ship  receiving  a  careo  for  the 
porpoBe  of  carrying  ttbe  €aixi<^  t^  w^  ^&\^sy3iAdifi& 
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port,  and  of  running  the  blockade  with  the  said 
cargo,  and  of  delivering  the  same  at  the  said  port 
whilst  so  blockaded;  wherefore  the  defendants 
refused  to  carn^  out  the  said  charter-party. 

The  plaintiff  demurred  to  these  pleas,  and  the 
defendants  joined  in  demurrer. 

Cohort  in  support  of  the  demurrer,  contended  that 
the  facts  stated  in  the  pleas  disclosed  no  defence  to 
the  action.  The  mere  fear  of  the  capture  of  their 
ship  did  not  justify  the  defendants  in  throwing  up 
the  contract  and  refusing  to  send  their  ship  to  the 
port  of  loading.  It  is  not  a  municipal  offence  by 
the  law  of  nations  for  a  neutral  to  carry  on  trade 
with  a  blockaded  port.  (The  Jlden^  L.  Rep.  1  Adm. 
&  Ecc.  1 ;  13  L.  T.  Rep;  N.  S.  305.)  Prize  courts 
have,  no  doubt,  decided  that  if  a  veesel  starts  with 
the  intention  of  going  to  a  blockaded  port  for  the 
purpose  of  running  the  blockade,  she  is  liable  to 
1)0  captured ;  but  it  must  not  be  assumed  a.s  a  fact 
that  if  the  defendants*  vessel  had  left  Newcastle 
she  must  of  necessity  have  been  captured.  Re- 
straint of  princes  does  not  mean  fear  of  restraint. 
In  Iladley  v.  Clarke,  8  T.  R.  259,  where  the  de- 
fendants contracted  to  carry  the  plaintiff's  goods 
from  Liverpool  to  Leghorn,  and  on  the  vessel's 
arriving  at  Falmouth  in  the  course  of  her  voyage, 
an  embargo  was  lo .'  on  her  "  until  the  further 
order  of  council,"  it  vas  liold  that  the  embargo 
only  suspended  and  did  not  dissolve  the  contnict 
between  the  parties ;  and  tliat  even  after  two  years, 
when  the  embargo  was  taken  off,  the  defendants 
were  answerable  in  damages  to  the  plaintiff  for 
the  non-performance  of  their  contract.  Lawrence, 
J.,  said :  "  It  was  incumbent  on  the  defendants, 
when  they  entered  into  this  contract,  to  specify 
the  terms  and  conditions  on  which  they  would 
engage  to  carry  the  plaintiffs*  goods  to  Leghorn. 
They  accordingly  did  express  the  terms,  and  abso- 
lutely  engaged  to  carry  the  goods,  *  the  dangers  of 
the  seas  omy  excepted.*  That,  therefore,  is  the 
only  excuse  which  they  can  make  for  not  per- 
forming the  contract.  If  they  had  intended 
that  they  should  be  excused  for  any  other 
cause,  they  should  have  introduced  such  an  excep- 
tion into  their  contnict.  In  Paradhv  v.  Jane  (Al. 
27)  this  distinction  is  taken :  *  Where  the  law 
creates  a  duty  or  charge,  and  the  party  is  dis- 
abled to  perform  it,  without  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law  will  ex- 
cuse him ;  but  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract.'  So  in 
this  case,  there  was  one  accident  against  which  the 
defendants  provided  by  their  contract ;  they  might 
also  have  provided  against  an  embargo,  but 
wo  cannot  vary  the  terms  of  this  contract ;  and 
the  defendants  must  be  bound  by  the  terms  of  the 
contract  that  they  have  made."  That  case  decides 
that  an  impossibility  of  performing  the  contract 
for  even  two  years  will  not  rescind  it  altogether. 
An  authority  to  the  same  effect  is  Atklnsmi  v. 
Bichie  (10  East,  530).  There  the  master  and  the 
freighter  of  a  vessel  agreed  that  the  vessel  should 
proceed  to  St.  Petersburgh,  and  there  load  from 
the  freighter's  factor  a  complete  cargo  of  hemp  and 
iron,  atid  proceed  therewith  to  London  and  deliver 
the  same.  The  master,  after  taking  in  half  a 
cargo  at  St.  Petersburgh,  sailed  away  on  a  general 
rumour  of  a  hostile  embargo  being  la&d  on  m\t\&\i 
Bbipa  by  the  Bussiazi  Goyenmieiit  *,  tead  i\>  iv^a 
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held  that  he  was  liable  in  damages  to  the 
for  the  short  delivery  of  the  cargo,  thougl 
found  that  he  acted  hoyid  fide,  and  under 
able  and  well-grounded  apprehension  at 
and  a  hostile  embargo  and  seizure 
fjict,  laid  on  six  weeks  afterwards.  1 
shows  clearly  that  fear  of  the  res 
princes  is  a  very  different  thing  h^ 
restraint.  "No  exception,"  said  Loi 
borough,  C.J.,  "(of  a  private  nature 
which  is  not  contained  in  the  coDtr 
can  be  engrafted  upon  it  by  implicati 
excuse  for  its  non-performance.  It  has 
tended  that  the  exception  contained  in 
tract  of  *  restraint  of  princes  and  rule 
the  voyage,*  excuses  the  not  taking  on  ba 
plcte  cargo  in  this  case.  But  without  a 
whether  this  provision  respecting  ret 
princes,  &c.,  be  at  all  applicable  by  way 
for  the  non -performance  of  this  part  of  tht 
stipulated  duty,  viz.,  the  taking  on  boai 
plete  cargo ;  yet,  at  any  rate,  the  restn 
must  be  an  actual  and  op)erative  restraint 
a  merely  expected  and  contingent  one,  i 
most  only  was."  [Lusn,  J. — ^There  was  i 
a  mere  apprehension  on  the  part  of  th 
Here  there  was  an  actually  existing  I 
But  at  the  time  the  defendant  threw  up 
tract  there  was  only  a  fear  or  apprehen 
the  blockade  would  last  more  than  a  r 
time.  Though  as  a  matter  of  fact,  the 
did  ultimately  last  an  unreasonably  k 
that  cannot  excuse  the  defendant ;  an  eve 
ing  after  the  breach  of  contract  cannot  ex 
breach.  Such  an  event  may,  no  doubt, 
affect  the  question  of  damages,  and  mAj 
reduce  them  to  a  merely  nominal  sum,  bat 
excuse  or  justify  the  throwing  up  of  the 
[CocKBURN,  C.  J.  —  When  it  is  perfec 
to  both  parties  that  the  blockade  mn 
longer  time  than  either  of  the  parties  in 
sidcr  reasonable,  does  not  that  justify  th 
ants'  refusal  ?]  That  would  no  doubt  be 
matter  wore  perfectly  certain  ;  but  it  is  i 
that  it  was  clear  to  both  parties,  and  at  t) 
the  defendants*  refusal  to  eo  on  with  the 
it  could  not  be  said  to  bo  cloar  that  the 
would  have  lasted  beyond  a  reasonable 
Spence  v.  Chndwich  (10  Q.  B.  517)  to  a  d 
alleging  that  plaintiff  had  shipped  on 
fondant's  ship  at  Gibraltar,  and  bound  foi 
calling  at  Cadiz,  certain  goods  to  be  ( 
London,  and  there  delivered,  the  act  of 
Queen's  enemies,  fire,  all  and  every  other 
and  accidents  of  the  seas,  rivers,  and  m 
of  whatsoever  nature  or  kind  soever,  sav 
boats,  &c.,  excepted,  and  further  alleging 
the  defendant  pleaded  that  the  ship  in  ti 
of  her  voyage  called  at  Cadiz,  and  was  th< 
the  jurisdiction  of  the  officers  of  costoo 
and  of  a  certain  court  of  Spain ;  that  while 
was  there,  the  goods  were,  according  tc 
of  Spain,  lawfully  taken  out  of  the  ship  hi 
officers,  against  the  will  and  without  tne  e 
the  defendant,  on  a  charge  of  suspicioii' 
being  contraband,  according  to  thekw^ 
and  were  confiscated  by  a  decree  of  the  M 
upon  the  charge  afbresaid.  It  wii 
demurrer  that  tnis  plea  alleged  no  eoDoai 
the  express  exceptions  in  the  ooutntfl; 
decT^^  Q^  cAufiscation  was  in  itself  iMkMp 
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Mffik  9nj  default  of  the  plaintiff.  "  In  my 
0iit"  said  Lord  Denman,  C.  J.,  "  we  sliould 
wy  ill  if  we  were  to  tamper  with  the  rules  of 
anotion  which  have  always  been  applied  to 
exceptions  (as  those  contained  in  tne  con- 
|.  Tnose  rules  were  laid  down  originally 
xeferenoe  to  the  interest  of  the  individuals 
■re  parties  to  these  contracts,  and  not  to  any 

05  of  general  policy ;  and  they  are  rules  now 
inderstood.    I  will  merely  refer  to  the  judg- 

of  liord  Ellenborough  in  Atkinson  v.  Rifchie 
•M|>.)>  which  completely  disposes  of  this  part 

6  argument."      Patteson,  J.  observed,   **At 
time  the  law  was  made,  and  whether  the 

k  were  contraband  'per  se,  or  because  so  by 
tihing  done  or  omitted  in  respect  of  them,  we 
It  know.  But  I  disclaim  minute  considoi*atious 
11  sort :  it  was  for  the  defendant  to  bring  him- 
Rifehin  the  exception  in  his  contract ;  and  he 
pom  done  so."  So  Wightman,  J..  "  The  defen- 
[here  was  prevented  by  inevitable  necessity 
forming  his  contract.     But  he  might  have 

in  his  contract  against  the  consequences 
a  contiugency ;  he  nas  not  done  so,  and  is 

excuse."      [Cockburn,    0.  J.  —  The  act 
If  Oiiifled  the  confiscation   was   one  done  in 

Ltion  of  the  local  law :  it  did  not  come 
[the  expression  "  restrain  of  princes,"  which 

~»le  to  acts  of  state.]    That  was  not  the 

idi  in  that  case,  but  rather  that  im- 

of  performance  resulting  from  inevitable 

does  not  excuse  the  breach  of  contract  to 
goods.  The  law  on  the  subject  is  thus 
in  Leake  on  Contracts,  p.  361 :  "  Where  the 
bluuioe  of  the  promise  occomes  absolutely 
Itible  subsequently  to  the  making  of  the 
ftc(»  and  .there  is  no  express  provision  in  the 
Qieiit  to  meet  such  an  event,  the  general 
eems  to  be  that  the  contract  remains  binding 
bhstandiug  the  supervening  impossibility. 
is  a  role  of  construction  founded  on  the 
Hatical  meaning  of  the  general  undei*taking 
ned  in  the  agreement,  but  it  gives  way  to 
plication  of  a  contrary  intention.  .  .  .  Ac- 
Lgly  it  has  been  frequently  laid  down  to  the 
tnat  where  there  is  an  absolute  contract  to 
Uiing,  not  in  itself  unlawful,  the  contractor 
perform  it  or  pay  damages  for  not  doing  it, 
[gh.  in  consequence  of  unforeseen  accidents, 
drformance  oi  his  contract  has  become  un- 
^dly  burthensome,  or  even  impossible." 
KBU&N,  J.  —  In  the  present  case  there  is 
em  exception  of  restraint  of  princes  and  an 
lly  existing  restraint  of  princes.  There  was 
3fr  in  Spence  v.  Ohodwick.']  It  is  submitted 
there  was  no  restraint  of  princes  in  the 
nt  case  which  oould  justify  the  defendants' 
h  of  contract.  It  is  not  easy  to  see  how  a 
ade  can  be  so  considered  any  more  than  an 
1  embargo,  and  that  has  been  held  not  to 
le  the  breach  of  contract.  [Blackburn,  J. — 
8  not  an  embargo  a  restraint  of  princes  as  far 
goesP]  UndoiH>tedly  as  far  as  it  goes;  and 
not  contended  that  the  defendants  would  not 
been  justified  in  refusing  to  carry  the  goods 
oe,  if  the  plaintiffH  had  insisted  on  their  doing 
What  is  insisted  on  is,  that  they  were  not 
Bed  in  throwing  up  the  contract  before  a 
OMiUe  time  had  diai>8ed.  [Cockburn,  J. — 
n  then  ia  no  good  in  Waiting,  cannot  the 
«r  be  treated  as  if  a  reasonaole  time  had 
MdF]    Una  xesGiaaian  of  the  contract  must  be 


by  consent  of  both  parties.  Suppose  it  had  turned 
out  that  the  blockade  was  put  an  end  to  in  a  short 
time,  and  the  contract  could  then  be  performed 
within  a  reasonable  time,  would  the  deiendant  be 
justified  in  doing  what  he  did  ?  If  not,  why  should 
he  be  excused,  because  it  turned  out  afterwards 
that  the  blockade  did  last  an  unreasonable  time  P 

Watkin  Williams  (with  him  Blake  Steele)  for  the 
defendant. — On  the  substantial  question,  as  it  ap- 
pears on  the  declaration  and  pleas,  it  is  submitted 
that  the  defendants  have  shown  a  good  defence  to 
the   plaintiffs*   claim.     The  contract  is  an  entire 
one,   to  proceed  to  Newcastle,  and  thence  carry 
a  cargo   of  coals  to  Hamburg;   and  the  breach 
alleged  is  that  the  defendants  wrongfully  discharged 
the  plaintiffs  from  the  contract.     The  defendants 
acknowledge  the  making  of  the  coutmct,  but  say 
that  before    any  breach  of    it  a   war  broke   out 
between  FraTice  and  Germany,  the  port  of  Ham- 
burg was  blockaded  and  it  became  practically  impos- 
sible for  them  to  go  there  without  running  them- 
selves against  the  blockiide.    If  it  were  proved  that 
the  defendants  had  gone  to  Newcastle  and  loaded, 
and  then  said,  "  We  will  not  go  further  as  we  cannot 
do  so  without  rendering  ourselves  liable  to  capture," 
that  would  be  a  complete  justification  of  their  con- 
duct. The  case  is  thus  reduced  to  this  narrow  point, 
whether  in  a  contract,  which  is  one  entire  contract, 
if  an  impediment  arises  which  excuses  or  pre- 
vents the  performance  of  the  entire  contract,  the 
defendant  is  nevertheless  bound  to  go  through  the 
intermediate  stages  merely  in  order  to  bring  him- 
self face  to  face  with  the  impediment  which  pre- 
vents him  ^oing  further  and  completing  his  con- 
tract P     It  IS  submitted  that  he  is  not  bound  to  do 
so  by  law  any  more  than  by  common  sense.    This 
follows  as  a  corollary  from  the  decision  in  HocJutter 
V.  Do  la  Tour  (2  El.  &  Bl.  678).     If  it  is  clear  that 
the  initial  steps  would,  if   taken,  be  in  the  end 
nugatory,  the  law  will  not  compel  a  person  to 
take    them.    In  Avery  v.  Bowden  (5  El.  &   Bl. 
714;   in  en-or  6  El.  &  Bl.   953)   the  defendant, 
by    charter-party,    agreed    to    load    a  cargo    on 
plaintiff's  ship  at  Odessa,  and  to  a  count  for  not 
loading  the  defendant  pleaded  that  before  cause  of 
action  arose  war  was  declared  between  Russia  and 
Great  Britain,  which  rescinded  the  contract.     It 
appearing    that     after    the     ship     had    arrived, 
and  before  declaration  of  war,  defendant's  agent 
had  repeatedly   told   the    master    that    he,    the 
agent,  had  no  cargo  for  the  ship  and  that  he  had 
better  go  avray ;  but  the  master  continued  to  re- 
quire a  cargo  till  the  declaration  of  war  was  known 
at  Odessa,  which  was  before  the  ship's  laying  days 
had  expired.    It  was  held  that  the  refusal  of  the 
agent  before  the  time  for  loading  had  expired,  not 
being  acted  on  as  a  renunciation  of  the  contract, 
was  not  a  cause  of  action,  and  that  the  plea  was 
therefore  proved.    There  are  authorities  to  the 
effect  that  the  mere  existence  of  a  blockade  of  it- 
self dissolves  the  charter-party.   In  Scott  v.  Libby, 
2  Johnson's  Reports  (New  York  Supreme  Court), 
336,  it  is  stated  in  the  marginal  note  that  '*a 
blockade  of  the  port  of  destination  dissolves  the 
charter-party  and  all  claim  for  freight  under  it  is 
gone."  it  is  laid  down  in  Abbott  on  Shipping,  11th 
edit.  (p.  458)  referring  to  this  case,  "  With  respect 
to  blockade  of  the  port  of  destination,  it  has  been 
decided  by  the  Supreme  Court  of  New  York  that 
it  operates  a  complete  dissolution  of  the  contract. 
That  decision  proceeded  on  the  broad  gpround  that 
what  has  beoome  \xni\sb\Tfn\  ^s^  X^^^  ^ti&T:^\bsf(  ^ 
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nations  cannot  be  lawfully  done  by  the  sabjects  of 
any  particular  state."    It  must  be  confessed,  how- 
ever, that  the  case  hardly  bears  out  the  broad  pro- 
position based  upon  it :  the  decision  merely  being 
that  a    shipowner    who,  owing    to    blockade    of 
the  port  of    destination,  has  not    delivered   the 
cargo,  has   not  earned  freight.     The  facts  of  the 
case  were    that    a    vessel   was    chartered    on    a 
voyage     from     New     York     to     St.    Domingo 
and  back  to  Now  York,  the  charterer  to    pay 
an  entire  sura  for  the  whole  voyage  in  sixty  diays 
after  the  return  of  the  vessel  to  New  York.     On 
arriving  in  sight  of  St.  Domingo,  the  vessel  was 
turned  away  by  a  British  cruiser  on  account  of  the 
ports  being  blockaded ;  and  the  ves.sel  therefore 
returned  to  New  York  with  her  original  cargo. 
The  owners  of  the  vessel  refusing  to  deliver  the 
cargo  until  the  freight  was  paid,  it   was  held, 
in  an   action  of   trover  brought  to  recover  the 
goods,  that  no  freight  was  due.    The  blockade, 
in   the   present  case,  must   be   taken   to    be  an 
effectual  one.     "The  rule,"  it  is  said  in  Abbott 
on  Shipping,  p.  461,  "  is,  that  after  knowidd^o 
of  an  existing  blockade,  it  is  not  lawful  to  go 
to  the  very  station  of  blockade  under  pretence  of 
inquiry.    Here    in  Europe,  where  the  different 
states  have  constant  intelligence,  and  may  be  said 
to  live,  as  it  were,  under  one  roof,  it  never  can  be 
permitted  that  a  ship  shall  sail  with  a  knowledge 
of  the  blockade,  under  pretence  of  further  inauiry 
at  the  spot  blockaded ;  and,  lingering  near  a  block- 
aded port,  when  it  shows  an  intention  of  entering 
the  port,  is  as  much  a  breach  of  the  blockade  as 
contmuing  in  the  course  to  it  after  notification ;" 
citing  the  Elizabeth  (1  Edw.  180.)     Had  the  defen- 
dants set  out  on  the  voyage  from  Newcastle  to 
Hamburg  they  would  have  run  almost  a  certain 
risk  of  capture  before  reaching  the  latter  port; 
and,  where  a  contract  is  an  entire  one,  whatever 
excuses  a  person  from  performing  the  whole  of  it 
ought  equally   to  excuse  him  from  performing  a 
part.    In  Mrdeiros  v.  ITill  (8  Bing.  231)  the  evi- 
dence showed  that  the  blockade  bad  ceased  to  be 
a  real  and  effective  one  long  before  the  charter- 
party  was  entered  into.     {Nayhr  v.  Taylor^  9  B.  & 
C.  718;    and  Hadhy  v.   Clark  (s?*;).)   were    also 
referred  to.)     It  is  laid  down  in  Parsons'   Law  of 
Shipping,  p.  332,  that  "  If  a  blockade  be  formally 
notified  to  a  nation,  all  the  citizens  thereof  must 
take  notice  of  it  at  their  peril.     No  ship  is  boutul 
to  enter  a  port  which  is  actually  blockaded.     If  the 
blockade  be  only  an  intention,  or  by  decree,  it  is 
only  what  is  called  a  paper  blockade ;   and  it  is 
now   settled  that  it  is  no  breach  of  the  law  of 
nations  to  enter  the  port,  and  a  ship  might  insist 
upon  its  right  to  go  there,  and  a  shipper  might 
insist  that  the  ship  should  carry  his  cargo  thither. 
But  as  a  ship  is  bound  not  to  break  an  actual 
blockade,  and  if  it  does  is  forfeited  by  the  law  of 
nations,  so  it  is  not  bound  to  incnir  any  actual  and 
substantial  danger  in  attempting  to  do  so,  if  the 
port    is  imperfectly  blockaded.    Nor  has  it  any 
right   to  incur  such  danger,  and  jeopardise  the 
cargo,  for  the  purpose  of  earning  its  freight.    And 
it  is  no  breach  of  law  for  a  vessel  to  sail  for  a  port 
which  is  known  to  be  blockaded,  with  the  hope  of 
finding  the  blockade  terminated,  or  with  the  pur- 
pose of  waiting  at  sea  or  in  a  neighbouring  port, 
until  the  blockade  shall  terminate ;   a  ship,  there- 
fore, may  do  this.     But  we  should  doubt  whether 
A  ship  would  have  a  right  to  insist  upon  carrying 
A  cargo  to  a  blockaded  port  for  auc^  p\urpo&e,  ox 


whether  a  shipper  could  insist  that  h 
should  be  carried,  unless  the  facts  we 
as  showed  clearly  that  the  blockade  wo 
tinue  only  for  a  short  time,  and  t 
sailing  on  such  a  voyage  for  sadi 
pose  was  clearly  reasonable  and  p 
and  he  adds :  '*  These  remarks  apply  to 
where  the  blockade  becomes  known  aftei 
tract  of  affreightment  is  made.'*  After  n 
that  the  danger  from  war  having  broke: 
tween  other  countries,  neither  dissolves 
pends  the  contract,  he  adds  :  *'  Perhap< 
nave  that  effect  if  it  became  imminent  and 
so  as  to  make  the  execution  of  the  contr» 
the  certain,  or  even  the  probable,  loss  of 
cargo,''  as  was  the  case  in  the  present 
Pole  V.  Cctcovich  (9  C.  B.,  N.  S.,  430)  i 
authority  in  favour  of  the  defendants*  co 
{Hills  V.  Siighrup,  15  M.  &  W.  25;^ ;  Pi 
Jaiu*,  Alley n*s  Rep.  26;  and  Williani^ 
Sir  Wm.  Jones'  Rep.  179,  were  also  ref 
The  English  rule  of  law,  that  if  a  man 
unqualifiedly  to  do  a  thing,  he  must 
answer  in  damages,  no  matter  what  e^ 
occur  to  render  the  contract  impossibl 
formance,  is  opposed  to  that  of  all  c( 
actions.  This  rule  is  thus  stated  by  Pothie 
p.  402,  edit.  1781— ;*Charte-partie,"  s. 
sivys:  "Neanmoins  si  avant  le  depart  du 
sans  le  fait  ni  la  faute  de  Tune  ni  de  Ti 
parties,  mais  par  quelque  accident  de  1 
joure,  le  contrat  ne  pouvoit  plus  s'ex 
seroit  rdsolu  de  plein  droit,  sans  qu*il  t 
anil  intervint  aucun  consentement  d« 
L'Article  7,  du  Tilre  d**8  Chnrtes-Partiffi 
nance  de  la  Marine,  Louis  XIV.,  Lib. 
Contrats  Maritimcs,  tit.  1,  Art.  7)  en 
un  example.  II  y  est  dit :  *  Si  i 
depart    du    vaisseau     il    arrive    interdi 

^commerce,  guerre,  repr^sailles  ou  ai 
avoc  le  pays  pour  leauel  il  etoit  di 
charte-partie  sera  resolue  sans  domi 
intorots  de  part  ni  d'autre.'  L*Equit^ 
disposition  est  ovidente.  Cette  interd 
commerce  avec  le  pays  pour  lequel  le  na 
dcstin6,  empeche  que  la  chai'te-partio 
etre  executive,  et  par  consequent  cot  acci 
la  resoudro  de  plein  droit,  aucune  des 
pent  ])retendre  centre  I'autro  des  dom 
mterets  pour  Tinexecution  du  contrat,  ce 
cution  ne  pouvant  etre  impute  a  an 
parties."  The  present  case  comes  direct 
the  principle  of  Bailey  v.  De  Crespigny 
N.  S.  618 ;  L.  Rep.  4  Q.  B.  180).  Tliere 
of  premises  demised,  covenanted  with  t 
that  neither  the  lessor  nor  his  heirs  o 
should,  during  the  term,  permit  any  n 
dwelling  house,  &c.  (certain  specified 
excepted),  to  be  built  on  the  ground  firoi 
demised  premises.  To  a  declaration  allej 
breach  of  this  covenant,  that  the  lessor  aJ 
assigned  the  land  to  a  railway  company,wl 
on  the  ground  fronting  the  demised 
certain  buildings  not  amongst  those  exoe 
lessor  pleaded  that  the  land  was  compulse 
chased  by  the  railway  company  under  th 
of  thdr  Act,  and  that  the  erectiona  oom{ 
were  such  as  were  reasonably  requirefl 
company  for  the  purposes  of  then 
taking ;  and  it  was  held  that  the  leasor 

.  imder  the  circumstances,  liable  lor 
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.,  delivering  the  considered  judgment  of 
"  is  whether  the  defendant  is  discharged 
ivenant  by  the  subsequent  Act  of  Par- 
hich  put  it  out  of  his  power  to  perform 
re  of  opinion  that  he  is  so  discharged,  on 
pie  expressed  in  the  maidm.  Lex  non 
posatbUia,*' 
I  reply. 

IN,  C.  J. — ^I  am  of  opinion  that  our  judg- 
it  to  be  for  the  defendants.  I  won't  say 
eas  are  all  and  every  one  of  them  suf- 
tiise  a  defence;  but  the  main  question 
led  is  whether,  upon  the  admitted  facts 
te,  the  plaintiff  is  entitled  to  recover, 
ation  is  on  a  charter  party,  by  which  the 
\  agreed  to  proceed  with  all  convenient 
ewcastle,  the  place  of  loading  the  coals, 
baving  loaded  a  cargo,  to  proceed  as  soon 
id  weather  would  permit  to  the  port  of 
and  there  deliver  the  same,  "the  act 
(ueen's  enemies,  restraints  of  princes," 
•ted.  The  pleas  show  that  after  the 
'  the  charter-party  war  having  broken 
m  the  French  and  German  nations,  the 
tvemment  proceeded  to  declare  the  port 
rg  to  be  blockaded,  and  followed  up  that 
I  oy  an  effectual  blockade ;  and  the  ques- 
3ther  that  brought  about  a  state  of  thin^ 
ified  the  defen&nts  in  throwing  up  the 
.rty.  Now,  the  charter  party  contains 
IS  for  the  performance  of  several  things 
}fendants.  They  were  first  to  go  to 
d  load  a  cargo  of  coals  there ;  then  they 
roceed  to  Hambui^g  as  soon  as  wind  and 
ihould  permit,  and  there  deliver  the 
ow  it  is  quite  true  that  the  defendants 
'e  gone  to  a  spout,  and  there  loaded  a 
ere  was  no  obstacle  to  prevent  their 
I.  But  there  was  an  obstacle  in  the  way 
)ceeding  thence  to  the  port  of  Hamburg, 
not  consider  it  necessary  on  the  present 

0  consider  the  larger  proposition  con- 
by  Mr.  Williams,  on  the  authority  of 

1  codes,  namely,  that  in  the  absence  of 
express  exception  as  ''restraints  of 
we  should  by  implication  import  such 
3  the  contract  made  by  the  parties.  I 
idgment  on  the  exception  expressly  con- 
he  contract,  namely,  on  the  exception  of 
of  princes."  Is  it  a  sufificient  justifica- 
e  aefendants'  refusal  to  carry  out  the 
hat  a  blockade  existed  of  the  port  of 
1 P  Does  that  term  come  within  the 
a  "restraint  of  princes?"  I  think  it 
s  an  act  of  a  sovereign  state,  one  of  the 
.  parties.  A  person  may  succeed  in  run- 
;kade  notwithstanding  the  tafforts  of  the 
;  squadron.  Nevertheless,  we  must  take 
he  eye  of  the  law  an  effectual  blockade 

the  port  of  Hamburg;  that  that  did 
a  positive  obstacle  in  the  way  of  fulfilling 
ct,  and,  arising  from  an  act  of  state  (3 
belligerent  parties,  I  am  of  opinion  that  it 
i  a  ''  restriiint  on  princes,"  which  would 
he  exception  contained  in  the  charter- 
bhiiik,  therefore,  tiiat  there  was  in  this 
astraint  of  princes,"  and  that  the  defen- 
9  justified  in  saying  that  they  were  not 
o  perform  the  contract.  But  then  Mr. 
78  tiiat  the  expression  "restraint  of 
ippiies  to  the  wnole  contract,  and  that 
Bfe  mutt  be  read  thus :  that  whereas  the 


ship  was  to  go  to  Hamburgh  when  wind  and 
weather  permitted,  subject  to  the  restraint  of 
princes,  when  that  restraint,  once  existing,  is  re- 
moved, the  vessel  is  to  go  when  wind  and  weather 
permits.  If  we  are  to  construe  the  contract  in 
that  way,  I  think  the  consequence  would  be  mon- 
strous— to  hold  that  if  a  blockade  should  last  for 
an  unusually  long  time,  the  defendants  would  be 
bound  to  keep  their  vessel  idle  all  that  time  until 
the  blockade  should  cease.  It  must  be  taken,  if 
you  are  to  construe  the  contract  in  that  way,  that 
the  restraint  of  princes  must  have  an  end  within 
a  reasonable  time.  The  defendants  meet  the  plain- 
tifils*  claim  by  saying,  "  It  was  impossible  in  the 
present  case  that  the  contract  should  be  performed 
within  a  reasonable  time;  granted  that  the  re- 
straint of  princes  must  be  only  for  a  reasonable  time, 
then  I  should  be  bound  to  start;  but  having  lasted 
an  unreasonable  time  I  am  not  so  bound."  It  may 
well  be  that  if  he  failed  to  make  out  such  a  plea, 
he  would  have  to  answer  for  it ;  but  as  the  case 
now  stands,  I  think  the  defence  a  good  one. 
Where  there  is  no  rational  probability  that  the 
obstacle  will  be  removed  within  a  reasonable  time, 
that  furnishes,  I  think,  a  sufficient  answer.  Then 
it  is  further  contended  that  the  contract  is  divisible 
into  two  parts,  and  perhaps  it  is ;  and  if  the  per- 
formance of  the  whole  is  impossible,  looking  at 
the  reason  and  convenience  of  the  thing  it  is  quito 
obvious  that  that  should  excuse  the  performance 
of  the  part.  What  object  could  be  attjiined,  or 
what  benefit  bo  derived  from  the  shipowners 
going  through  part  of  the  undertaking  when  the 
whole  could  not  be  performed  ?  The  view  I  take 
of  it  is  that  the  contract  is  one  entire  one,  and 
that  anything  which  justifies  a  breach  of  the  whole 
will  apply  equally  to  a  breach  of  part.  It  is 
admitted  that  the  defendants  could  not,  without 
violating  the  blockade,  take  the  cargo  to  Ham- 
burgh, its  destination;  and  the  contract  being 
one  entire  one,  whatever  justifies  a  breach  (3 
the  contract  to  carrv  the  cargo  there  lustifies 
a  breach  of  part  of  that  contract.  The  case 
put  by  Mr.  Williams  by  way  of  illustration  in 
the  course  of  his  argument  is,  I  think,  much 
to  the  purpose.  If  I  undertake  to  convey  goods 
from  London  to  York,  which  it  is  impossible  to 
do  if  a  certain  bridge  on  the  way  is  broken  down 
and  cannot  be  repaired  within  a  reasonable  time ; 
if  the  bridge  is  actually  broken  down,  and  I 
know  it,  I  am  not  bound  to  perform  part  of  the 
contract  by  carrying  the  goods  as  far  as  the  bridge, 
in  order  that  at  some  future' time  I  may  be  able  to 
perform  the  rest  of  it.  I  think,  then,  the  defen- 
dants in  the  present  case  could  not  be  called  on  to 
load  the  cargo  in  question  when  there  existed  an 
insuperable  obstacle  to  its  being  carried  to  the  port 
of  destination ;  and  our  judgment  must,  therefore, 
be  for  the  defendants. 

Blacrbubn,  J. — I  am  of  the  same  opinion.  Upon 
all  the  substantial  matters  involved  1  agree  that 
judgment  must  be  for  the  defendants,  and  that 
they  are  right.  I  have  some  doubt,  however,  as 
to  whether  the  fifth  plea  is  good,  and,  indeed,  I  am 
inclined  to  think  that  on  it  judgment  should  be  for 
the  plaintiffs.  But  that  is  a  mere  question  of  form, 
and  affects  only  costs.  By  the  charter-party  the 
ship  is  to  proceed  with  all  convenient  speed  to 
a  spout  aaa  there  load  a  cargo  of  coals,  and  then, 
as  soon  as  wind  and  weatner  should  permit — 
which  means,  I  apprehend,  nothing  more  than 
with  reasonable  speed  «iadd»s^\^— ^^^^  v^* 
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ceed  to  Hamburg;  and  on  this  last  the  excep- 
tion is  engrafted  of,  amongst  other  things,  the 
"  restraint  of  princes."  Whilst  the  contract  was 
still  executory,  war  broke  out  between  France  and 
Germany,  and  an  effectual  blockade  of  the  port  of 
Hamburg  was  effected  by  the  French,  so  that 
the  defendants  could  not  brine  the  cargo  to  Ham- 
burg without  breaking  the  blockade  and  evading 
the  restraint  of  the  Emperor  of  the  French.  I  have 
been  unable  to  see  how  that  blockade  can  be  re- 

farded  otherwise  than  as  a  restraint  of  princes. 
*hen  comes  another  question.  If  whilst  the 
blockade  existed  there  was  a  "  restraint  of  princes  ** 
which  excused  the  performance  of  the  contract,  the 
moment  the  blockade  was  raised  were  not  the 
defendants  bound  to  carry  out  their  contract? 
If  the  blockade  had  existed  only  for  an  hour  or 
two,  or  for  a  very  short  time,  I  do  not  think 
it  would  put  an  end  to  the  contract ;  but  I  cannot 
agree  with  Mr.  Cohen's  contention  that,  however 
long  the  blockade  mi^ht  have  existed,  even  if  it 
had  lasted  as  long  as  the  blockade  of  Toulon,  some 
eight  or  nine  years,  I  think,  or  as  long  as  some  of 
the  blockades  in  the  War  of  Independence  between 
the  United  Provinces  and  Spain ;  that  after  that 
enormous  time  the  owners  of  the  ship  and  cargo 
should  be  obliged  to  have  them  ready  m  order  that 
the  contract  might  then  bo  carried  out.  It  seems 
to  me  monstrous  and  inconvenient  to  hold  such  a 
position,  the  consequence  being  to  frustrate  the 
very  object  of  the  contract,  which  is  one  for  the 
prompt  transport  of  the  shipper's  goods,  and  the 
remunerative  employment  of  the  shipowner's 
vessels.  Such  a  state  of  affairs,  in  my  opinion, 
not  only  produces  a  delay  in  the  fulfilment  of  the 
contract,  out  puts  an  end  to  it  altogether.  The 
case  of  Tovieng  and  another  v.  Huhhard  (3  Bos.  & 
Pull.  291),  if  I  do  not  misapprehend  it,  is  a  decision 
to  that  effect.  There  the  vessel,  a  Swedish  one, 
was  chartered  in  Dec.  1800,  to  sail  to  the  island  of 
St.  Michael's,  and  bring  home  a  cargo  of  fruit,  the 
charter-party  containing  the  usual  exception  against 
restraints  of  princes.  An  embargo  havmg  been  laid 
on  Swedish  vessels  by  the  British  Government,  the 
vessel  was  detained  till  the  10th  of  the  following 
June,  after  which  time  it  went  to  St.  Michael's,  and 
then  claimed  to  recover  the  freight  against  the 
British  merchant;  but  the  Court  of  Common 
Pleas,  in  its  decision,  said :  "  No,  you  are  not 
entitled  to  it:  the  exception  of  restraints  of  princes 
is  introduc^  into  the  charter-party  not  tor  the 
benefit  of  the  merchant,  but  of  tne  master  P  "  The 
object  which  the  merchant  had  in  view  would  have 
been  altogether  frustrated  if  the  contrary  had  been 
held.  It  would  be  a  monstrous  thing  if  a  party 
could,  under  such  a  contract,  be  obliged  to  load  a 
cargo  at  any  time  whatever  in  aoDciUa  aceculorum. 
Whilst  the  contract  is  still  executory,  the  object  of 
both  the  parties  to  it  depends  very  greatly  upon 
time.  The  goods  owner — it  is  hard  to  say  when  his 
period  can  be  said  to  have  come;  but  he  is 
entitled  to  get  his  cargo  within  a  reasonable  time, 
that  being  a  matter  to  be  determined  by  a 
jury.  It  would  be  monstrous  to  hold  that 
the  time  might  last,  in  case  a  blockade 
should  take  pkice,  for  ten  or  ten  twelve  years. 
A  cargo  woula  inevitably  deteriorate  in  that  time. 
A  cargo  of  coals  would  deteriorate;  bo  would 
a  cargo  of  com,  and  still  more  one  of  firuit.  On 
the  other  hand  there  would  be  the  obvious  hard- 
ehip  on  the  shipowner  of  making  him  keep  his 
Bbip  lying  up  in  dook,  waiting  taU  tihene^a  eWild 


come  of  the  blockade  having  been  railed,  lu 
meantime  rotting.  The  intention  of  edi 
was  to  oairy  on  a  commercial  undertaking 
a  reasonable  time ;  and  if  the  restraint  of 
lasts  beyond  a  reasonable  time,  it  seems  to  i 
a  shipowner  is  entitled  to  sail  away,  and  ti 
contract  as  at  an  end.  Taking  this  view 
matter,  the  6th  plea  puts  the  case  thui:  T 
plaintiffs  asked  the  aefendants  to  take  the 
and  go  and  break  the  blockade,  that  is, toe 
the  undertaking,  notwithstanding  that  a  i 
of  princes  did  exist.  Then  oomes  the  1 
which  says,  in  effect,  that  the  blockade  1: 
long  that  the  defendants  were  not  able  to  i 
cargo,  or  carry  out  the  contract  without 
the  blockade.  This  is  the  meaning  of 
whether  the  foot,  iis  therein  assert^,  Ix 
false.  Mr.  Cohen  says  that  this  plea  • 
answer  the  declaration,  though  it  would  t 
question  of  damages.  It  seems  to  me  th 
events  turned  out,  the  plea  would  not  be  i 
on  general  demurrer,  but  constitutes  i 
defence  to  the  action.  For  I  take  it  thai 
contract  is  still  executory,  the  defendant 
"  I  am  not  going  to  do  what  I  bound  mys 
because  I  know  that  you,  the  plaintiff,  i 
be  ready  and  willing  to  perform  your  pi 
contract."  That,  I  take  it,  it  would  be  a 
potent  for  the  defendant  to  say  and  do,  if 
out  in  the  end  that  he  was  right  in  hii 
If  the  defendant  says,  "  I  am  so  confideir 
blockade  never  will  be  raised  within  a  r 
time  that  I  will  chance  the  matter;  I 
the  risk  of  my  opinion  turning  out  i 
then  if  the  chances  turn  out  against  him 
blockade  is  raised  within  a  reasonable 
plaintiff  will  have  a  good  cause  of  actioi 
nim,  he,  the  plaintiff,  being  then  ready  ai 
to  put  his  cargo  on  board.  But  in  th* 
case  it  has  happened  that  the  defends 
right  in  their  opinion,  the  blockade  n( 
been  raised  withm  a  reasonable  time;  and 
turned  out  that  they  were  right  in  the 
the^  formed,  there  never  came  a  time 
plaintiffs  would  have  the  smallest  benefil 
contract.  Different  considerations  would 
our  judgment  in  a  case  where  the  coi 
executed,  but  whilst  a  contract  is  still  ei 
think  time  is  of  the  essence  of  the  oonti 
Lusu,  J. — I  am  authorised  by  m] 
Mollor  [who  had  just  left  court]  to  si 
entirely  concurs  in  the  judgment  already 
and  I  have  only  to  say  the  same  for  mjm 
nothing  to  add  to  what  has  been  said. 

Judgment  far  the  d^ 
Attorneys  for  the  plaintiffs,  John  Scot 
Attorneys  for  the  aefendants,  CMd  am 


Tuesday,  April  23, 1872. 
Moss  V,  The  Mebset  Docks  ahd  Habbo 

Measurement  of  registered  tonnoffe — MM 
ment  under  eompumoik 

By  the  defendants*  Ads  of  ParUamaU, 
entering  into  or  leaving  their  dadu  t 
according  to  the  tonnage  burden  tftanq 
compelled  to  'pay  certain  fkted  dmm  to 
da/nts.  By  me  Merehwni  Bhippmf  Ai 
26,  whenever  the  tonnage  of  ami§  dff 
ascertained  and  registered  in  mvMdwm 
'j^ov^isions  of  ihat  Act,  tka  mnm  tifli  i 
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be  the  tonnage  of  eiich  shijp,  and  be 
every  subsequent  regiairy  tliereof, 
iteralion  m  made  in  the  farm  or 
ich  ship,  or  iutUss  it  is  discovered 
ye  of  such  ship  hus  been  erroneously 
ui  in  either  of  siich  causes  stich  ship 
asuredf  and  tlie  tonnage  determined 

according  to  the  ruLes  in  tluxt  Act 
y  sect,  27  re-mea^urement  may  be 
tire  of  the  shipowner.  By  sect.  29, 
ners  of  Oustoms  are  empowered  to 
nodifications  ajhd  aUeratiotM  in  the 

prescribed  by  tlie  Act,  Under  that 
oniinissioners  of  Gtistoms  in  1860 
ynsj  which  luid  tlie  effect  of  increas' 
ired  tonnage  of  the  plaintiff's  ships, 
regulations  were,  by  the  E^liequ^r 
ared  to  be  contrary  to  tlie  A^  of 
nd  invalid, 

brought  to  recover  the  excess  of  rates 
lance  with  tltese  invalid  regulations, 
it  which  would  have  been  due  under 
Shipping  Act. 
lion  could  not  be  maintained, 

commenced  on  the  30th  March, 
rought  to  recover  from  the  defen- 
f  143^  46.,  which  had  been  paid  by 
the  defendants  under  the  circam- 
ter  stated,  and  interest  on  such  sum 
)er  annum  from  the  date  of  the 
mt.  By  the  consent  of  the  parties, 
r  of  a  judge,  the  following  case  was 
)inion  of  the  court  without  plead- 

ffs  are  the  owners  of  a  line  of  steam 
between  Liverpool  and  the  Medi- 
ants are  the  trustees  of  the  Liver- 
3h  are  managed  by  the  defendants 
\  for  public  purposes  exclusively. 
Acts  of  Parliament  the  defendants 
.  to  charge  tonnage  rates  for 
;k  purposes  upon  vessels  using  the 

amount  of  such  rates  being  pro- 
id  estimated  upon  the  registered 

vessels.  The  plaintiff's  steamers 
)ol  use  the  defendants'  docks. 
I  section  of  the  Merchant  Shipping 
18  Vict.  c.  104,  it  is  enacted  that, 
propelled  by  steam  or  other  power 
e  room,  an  allowance  shall  be  made 
ocupied  by  the  propelling  power, 
so  allowed  shall  be  deducted  from 
^e  of  the  ship  ascertained  as  afore- 
ition  21),  and  the  remainder  shall 
9  the  registered  tonnage  of  such 

deduction  shall  be  estimated  as 
teotion  then  describes  the  mode  in 
iction  shall  be  estimated, 
th  section  of  the  same  Act  it  is 
that  "the  Commissioners  of  Cus- 
he  sanction  of  the  Treasury,  appoint 
luperintend  the  survey  and  admea- 
ps  as  they  think  fit,  and  may,  with 

the  Board  of  Trade,  make  such 
bat  purpose  as  may  be  necessary, 
16  like  approval  nlak£  such  modin- 
nrations  as  from  to  time  become 
d  tonnage  rules  hereby  presoribed, 
lore  aocurate  and  tmiiorm  applica- 
l  the  effectual  carrjring  out  of  the 
leMiirement  therein  adopted." 


6.  On  the  23rd  Oct.  1860,  the  Commissioners  of 
Customs,  with  the  approval  of  the  Board  of  Trade, 
issued  the  following  order :  **  In  pursuance  of  the 
powers  granted  by  the  20th  cection  of  the  Mer- 
chant Shipping  Act  1854,  the  board,  with  the  ap- 
proval of  the  Board  of  Trade,  direct,  with  a  view 
to  the  more  accurate  and  uniform  application  of 
the  principle  of  granting  a  certain  allowance  to 
steamers  for  their  propelling  power,  that,  in  lieu  of 
the  rule  set  forth  in  sect.  23  oi  the  Merchant  Ship- 
ping Act,  and  in  paragraphs  4,  5,  6,  18,  20  of 
instructions  to  measuring  surveyors  of  1855,  the 
following  rule  be  adopted  in  future." 

7.  The  said  rule  contained  in  the  said  order  pro- 
scribed  the  manner  in  which  the  tonnage  of  the 
space  occupied  by  the  propelling  power  should  be 
ascertained,  and  directed  that  the  amount  so  ascer- 
tained should  be  deducted  from  the  gross  tonnage 
of  the  vessel,  in  order  to  ascertain  the  registered 
tonnage.  Such  rule  is  fully  set  out  in  the  decision 
of  the  Court  of  Exchecjuer  Chamber  in  the  City  of 
Dublin  Steam  Packet  Company  v.  Thompson,  (L. 
Rep.  1  C.  P.  358-9 ;  3  Mar.  Law  Cas.  0.  S.  412) ; 
and  in  the  court  below  (34  L.  J.  317-8,  C.  P. ;  3 
Mar.  Law  Cas.  0.  S.  247.) 

8.  The  effect  of  adopting  the  method  of  estimat- 
ing the  registered  tonnage  of  vessels  prescribed  by 
the  said  rale  of  the  23rd  Oct.  1860,  was  to  allow  a 
smaller  deduction  in  respect  of  the  space  occupied 
by  propelling  power  than  the  deduction  allowed  by 
the  23rd  section  of  the  Merchant  Shipping  Act  of 
185*i,  and  consequently  to  increase  the  registered 
tonnage  of  steam  vessels  measured  according  to 
the  said  rule  of  Oct.  1860. 

9.  The  plaintiff's  vessels  were  measured  accord- 
ing to  the  directions  contained  in  the  new  Customs 
House  order  of  the  23rd  Oct.  1860 ;  and  only  the 
exact  space  occupied  or  required  to  bo  inclosed  for 
the  proper  working  of  the  boilers  and  machinery 
was  allowed  the  one-half;  and  three-quarters  of 
the  tonnage  of  the  said  space  as  directed  by  the 
23rd  section  of  the  said  Act  was  disallowed. 

10.  From  the  date  of  the  publication  of  the  said 
order  until  the  date  of  the.  decision  of  the  above- 
mentioned  case  of  Tlie  City  of  Dublin  Steam  Packet 
Company  v.  Thompson,  the  plaintiffs  from  time  to 
time  paid  to  the  defendants  in  respect  of  the  use 
of  the  said  docks  by  the  plaintiffs'  steamers  rates 
calculated  upon  and  proportionate  to  the  regis- 
tered tonnage  of  such  steamers  as  stated  in  the 
register  of  the  respective  vessels,  such  tonnage 
having  been  ascertained  in  the  manner  prescribed 
by  the  said  rule  of  Oct.  1860. 

11.  Such  rates  were  estimated  and  paid  by  the 
plaintiffs  in  the  following  manner  :  The  plain  tills 
filled  up  a  printed  form  stating  the  tonnage  of  the 
vessel  in  respect  of  which  the  rates  were  duef  and 
the  amount  of  the  rates  calculated  on  such  ton- 
nage, and  they  then  sent  to  the  defendants  the 
form  so  filled  up,  together  with  the  money  so  shown 
to  be  due. 

12.  The  total  amount  so  paid  by  the  plaintiffs  be- 
tween the  dates  mentioned  was  143/.  4s.  in  excess 
of  the  amoimt  which  they  would  have  paid  durinff 
the  same  period  if  the  registered  tonnage  of  such 
steamers  had  been  ascertained  according  to  the  rule 
laid  down  in  the  Merchant  Shipping  Act  1854. 

The  question  for  the  court  is  whether  the  plain- 
tiffs are  entitled  to  recover  the  said  sum  of  143/.  4«. 
and  interest  from  the  defendants. 

If  the  court  is  of  opinion  thiit  the  plaintiffs  are 
so  entitled,  judgment  is  to  be  entetedtot  ti\i<^  i^\&\T\r 
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tiffs  for  143L  4s.  and  interest  from  the  date  of 
the  writ,  and  costs. 

'  If  the  court  should  bo  of  a  contrary  opinion, 
judgment  is  to  be  entered  for  the  defendants  with 
costs. 

Butt,  Q.C.  (with  him  Banflis)  argued  for  the 
plaintiffs. — Although  these  payments  were  made 
under  a  mistake  of  law,  the  plaintiffs  acted  under 
compulsion,  and  may  recover ;  by  sect.  253  of  the 
Mersey  Dock  Acts  Consolidation  Act  1858,  21  & 
22  Vict.  c.  zcii.,  "  while  any  dock  tonnage  rates  or 
harbour  rates  remain  unpaid  in  respect  of  any 
vessel  liable  thereto,  the  collector  of  such  rates 
shall  not  receive  any  further  or  other  entry  in  re- 
spect of  such  vessel,  and  the  board  may  cause  such 
vessel  to  be  detained  until  all  such  rates  shall  have 
been  paid."  In  Morgan  v.  Pah)ier  (2  B.  &  C.  729), 
the  action  was  brought  to  recover  from  the  Mayor 
of  Yarmouth  a  sum  of  money  which  the  plaintiff  had 
paid  him  for  granting  his  annual  licence  as  a  pub- 
lican. It  was  argued  that,  even  if  the  defendant 
were  not  entitled  to  this  fee,  the  payment  having 
been  voluntary,  it  could  not  be  recovered  back  in 
an  action  for  money  had  and  received.  Abbott, 
C.J.,  agreed,  p.  734,  "that  such  a  consequence 
would  have  followed  had  the  parties  been  on  equal 
terms.  But  if  one  party  had  the  power  of  saying 
to  the  other,  *  that  which  you  require  shall  not  bo 
done,  except  upon  the  conditions  which  I  choose 
to  impose,*  no  person  can  contend  that  they 
stand  upon  anything  like  an  equal  footing. 
Similarly  in  Steele  v.  WUlinma  (8  Ex.  625),  where 
the  defendant,  a  parish  clerk,  demanded  and  re- 
ceived payment  for  liberty  to  search  the  register 
book,  which  demand  he  had  no  right  to  miuco,  it 
was  held  that  the  payment  was  not  voluntary  so  as 
to  preclude  the  plaintiff  from  recovering  the 
amount ;  and  per  Flatt,  B.,  and  Martin,  B.,  when 
money  is  paid  under  an  illegal  demand  colore  officii, 
the  payment  can  never  be  voluntary. 

GiiUy  for  the  defendants. — First,  these  charges 
were  rightly  made,  although  the  measurement  was 
erroneous.  By  sect.  26  of  the  Merchant  Shipping 
Act  1854,  "  whenever  the  tonnage  of  any  ship  has 
been  ascertained  and  registered  in  accordance  with 
the  provisions  of  this  Act,  the  same  shall  thence- 
forth be  deemed  to  be  the  tonnage  of  such  ship, 
and  be  repeated  in  every  subsequent  registry 
thereof,  unless  any  alteration  is  made  in  the  form 
or  capacity  of  such  ship,  or  unless  it  is  discovered 
that  the  tonnage  of  sucn  ship  has  been  erroneously 
computed ;  and  in  either  of  such  cases  such  ship 
shall  be  re-measured,  and  the  tonnage  determined 
and  registered  according  to  the  rules  hereinbefore 
contained  in  that  bohalf."  Now  in  the  Mersey 
Docks  Acts  Consolidation  Act  1858,  the  first  sec- 
tion Trtiich  treats  of  the  rates  to  be  paid  by  ships, 
viz.,  the  230th,  enacts  that  "all  vessels  entering 
into  or  leaving  the  docks  shall  be  liable,  according 
to  the  tonnage  burden  thereof,  to  pay  to  the 
board,**  &c.  The  tonnage  burden,  therefore,  upon 
which  payment  is  to  be  made,  must  be  upon  the 
registered  toimage  for  the  time  being,  whether 
correct  or  not.  By  sect.  27  of  the  Merchant 
Shipping  Act  1854,  re-measurement  may  be  made 
upon  desire  of  the  owner.  Secondly,  assuming 
these  were  not  the  proper  payments  to  make  under 
the  invalid  regulation,  it  must  be  shown  that  they 
were  obtainea  under  some  false  pretence  before 
they  can  be  recovered ;  Cojp  v.  Prentice  (3  M.  &  G. 
344.)  Moreover,  the  defendants  are  a  public  body, 
md  are  bound  to  lay  out  their  Tece\pl«  Iot  \:^<& 


benefit  of  all  ships  which  enter  their  docb 
have  long  before  this  expended  all  the  enn 
it  is  now  attempted  to  recover,  and  it  would 
trary  to  aequiim  et  bonum,  as  Mansfield,  C. 
under  similar  circumstances  in  Brisbane  v 
(5  Taunt.  162),  if  the  defendants  were  co 
to  pay  them  back. 

Butt  in  reply. 

CocKHURN,  C.J.— I  think  oar  judgment 
for  the  defendants.  The  matter  does  not 
in  my  opinion,  upon  a  mistake  at  all,  but  1 
statutory  power  which  the  defendants  < 
exact  payment  for  tonnage.  The  local 
1858  makes  all  vessels  liable  to  the  def 
board  according  to  their  tonnage  burdes 
means  the  registered  tonnage,  which 
Merchant  Shipping  Act  1854,  s.  26,  i 
deemed  the  tonnage  of  a  ship,  unless  it 
covered  that  the  tonnage  of  such  ship  I 
erroneously  computed.  The  erroneoa 
putation  in  this  case  was  not  discovered  iu 
the  payment  of  these  rates,  the  recovery  ( 
is  now  sued  for.  Moreover,  the  ascerta 
the  tonnage  of  ships  coming  into  tbi 
is  nothing  with  which  the  defendam 
to  do.  It  is  for  the  shipowner  to  obta 
measurement  of  his  ship  if  there  is  an  e 
computation,  and  the  defendants  carry  0 
duty  by  charging  rates  upon  the  ships  whi 
into  their  docks  according  to  the  tonnage 
upon  the  register.  This  is  the  tonnage  upa 
the  dues  must  be  paid.  If,  as  it  has  ton 
here,  the  measurement  has  been  erroneooa 
piited,  it  is  a  matter  between  the  owners 
ship  and  the  customs  authorities,  and  the 
should  have  got  the  computation  correctec 
certainly  no  business  of  the  docks  oc 
Independently  of  the  fault  of  the  shr 
there  does  not  seem  to  me  to  have  been  i 
take,  either  of  law  or  fact,  on  the  part  of 
sons  who  received  this  money ;  the  miat 
made  by  a  third  party,  the  Commiasic 
Customs,  upon  which  the  owners  thoo^ 
act.  This  third  party  is  the  first  to  blam 
mistake;  but  the  next  is  the  ship  owi 
represented  an  erroneous  computation  to 
fendants  as  the  true  one.  As  I  think,  the 
of  a  vessel  is  a  question  of  foot,  and  not 
but  it  appears  to  be  a  matter  entirely  bet* 
owners  and  the  Customs,  and,  under  these 
stances,  the  money  which  has  been  pai 
defendants  cannot  be  recovered. 

Blacicburn,  J. — I  am  of  the  same 
In  10  &  11  Vict.  c.  27,  a.  27,  a  general 
ascertaining  tonnage  rates  is  provided; 
is  not  incorporated  in  the  Mersey  Docks  i 
the  words  in  the  230th  section  of  the  Cans 
Act  1858  make  all  vessels  in  the  dock 
according  to  the  tonnage  burden.  Tha 
have,  I  think,  the  same  effect  ts  the  sen 
vision  of  the  other  Act ;  and  the  oertiBed 
in  the  register  of  each  vessel  is  to  be  tl 
which  the  rates  are  to  be  paid.  By  sec 
the  Merchant  Shipping  Act  1854,  the  topi 
ship  ascertained  and  registered  aooordtqi 
provisions  of  that  Act  shall  be  deemed  % 


tonnage  of  such  ship,  unless  it  is 
the  tonnage  01  sucn  ahip  has  been  €fvi 
computed.  The  parties  have  acted  •■  if  ^ 
nage  of  these  ships,  as  it  appesnd  ^ 
certified  register  of  eadi,  bad  beSBOH 
\  cot^ix!^  V^  law.    The 
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erroDeons,  but  these  payments  were 
re  that  was  discoverea,  and  it  is  not 
determine  whether  the  computation 
:e  of  law  or  of  fact.  The  fault  wa8 
hipowners,  who  neglected  to  correct 
Lent,  and  to  amend  the  register.  The 
e  therefore  entitled. 
I  am  of  opinion  that  this  payment 
ler  no  mistake  at  all.  The  plaintiffs 
unt  of  rates  which  were  due  accord- 
irtified  register.  That  register  was 
ihe  plaintiffs  say  it  was  no  fault  of 
1  the  mistake  was  corrected,  the 
)  guide  the  charges  of  the  defendants, 
i  business  of  the  plaintiff  rather  than 
8  to  amend  the  register. 

Judgment  for  defendants, 
or  plaintiff,  Walker  and  Sons, 
for  defendants,  Gregory  and  Co.,  for 
I,  Liverpool. 


r  OF  COMMOV  FLEAS. 

.  H.  HocKiMO  and  B.  A.  Kiholixs,  Esqra., 
Barristers-at-Law. 


Ved'nesdayy  Jan.  31, 1872. 
IDS  V.  Gellatley  and  othbbs. 

'rc<j — Inspection  of  documents, 

'or  making  false  and  fraudulent  reprs' 
nih  res  feet  to  a  ship,  wlwrehy  plaintiff 
I  to  take  a  passa^je  in  Iter,  and  was 
obliged  {as  were  many  other  pas- 
eave  lier  on  discovering  the  fdsehood 
lants  representations,  inspectioji  was 
LC  letters  which  tJie  otfier  passengers, 
en  obliged  to  leave  Uie  ship  with  the 
d  written  to  dfendants  ;  also  of  letters 
in  of  the  ship  t^)  tlie  d/fcndants,  written 
ffleft  the  ship,  reloHve  to  plaintiff  and 
tike  ship;  also  of  letters  to  defendants 
gents  for  tlie  ship)  from  the  onmer  of 
Itten  aft^r  plaintiff  had  left  the  sa7ne. 

t  of  the  declaration  was  on  a  contract, 
X)nsideration  of  a  sum  of  money  paid 
J  defendants  for  a  passage  in  a  ship 
to  Madras,  the  defendants  promised 
lat  the  said  ship  was  in  a  fit  state, 
1,  &c.  Breach  :  that  the  said  ship 
fit  state,  &c.,  whereby  the  plaintiff, 
ling  a  shore  distance  in  her,  was 
further,  and  so  lost  the  benefit  of  the 

count  alleged  that  the  defendants,  by 
epresenting  that  the  said  ship  was  in 
x;.,  to  go  to  Madras,  induced  the 
ky  them  a  sum  of  money  as  passage 
nself  and  wife  to  Madras;  whereas 
was  not  in  a  fit  state,  &c.,  whereby, 

>unt  was  also  for  fraudulent  misre- 
as  to  the  ship. 

t,  Non  assumpsit;  secondly,  exone- 
isoharge;  thirdly,  a  denial  of  the 
rthly,  to  second  and  third  counts,  not 

>n. 

that  the  plaintiff  took  his  passage  in 
3oeed  to  Madras,  but  her  fittings  and 
were  so  bad^  and  e^lw  l/ehaved  bo  , 


badly  at  sea,  that  plaintiff,  on  the  ship  running 
into  Cowes  on  her  way  down  the  Channel,  left  the 
ship  on  the  21st  Dec.  1870.  Some  of  the  other 
passengers  also  left  with  him.  The  defendants 
were  the  agents  for  the  ship,  and  plaintiff  had  nego- 
tiated with  them  for  his  passage  money,  and  had 
paid  them  his  passage  money.  Plaintiff  and  the 
other  passengers  on  dibembarking  at  Cowes  wrote 
to  the  defendants  complaining  of  the  state  of  the 
ship,  and  demanding  compensation.  The  plaintiff's 
affidavit  stated  that  compensation  had  been  paid 
to  some  of  them.  On  the  plaintiff  and  the  other 
passengers  leaving  the  ship,  and  subsequently, 
the  captain  of  the  ship  had  written  to  the  defen- 
dants relative  to  the  plaintiff  and  his  leaving 
the  ship ;  ho  had  also  forwarded  to  them  a  report 
of  the  pilot  respecting  the  ship,  dated  21st  Dec. 
1870.  The  defendants  had  also  received  two 
letters  from  the  owner  of  the  vessel,  subsequently 
to  the  plaintiff  leavin^^  her.  The  defendants,  in 
answer  to  interrogatories,  admitted  the  receipt  of 
these  letters. 

A  summons  having  been  taken  out  by  the 
plaintiff,  for  inspection  of  these  letters,  Cleasby,  B. 
made  the  following  order :  —  "  Upon  hearing 
counsel  on  both  sides,  I  do  order  that  on  payment 
of  6s.  Sd.  costs,  and  4d.  per  folio  for  copy,  the 
plaintiff  or  his  attorney  or  agent,  be  at  liberty 
to  inspect  and  take  a  copy  of,  or  extracts  from  the 
documents  set  forth  in  the  defendants'  affidavit  in 
answer  to  interrogatories  sworn  herein,  except 
letters  of  other  passengers  and  letters  of  captain 
and  owner  subsequent  to  the  21st  Dec.  1870, 
without  prejudice  to  an  application  to  the  court  in 
respect  of  letters  of  other  passengers." 

SftDphy  now  moved  to  vary  this  order  by  strik- 
ing out  that  part  which  excluded  the  plaintiff  from 
inspecting  the  letters  of  other  passengers,  and  the 
letters  of  the  captain  and  owner,  subsequently  to 
21st  Dec.  1870.  The  letters  of  the  other  passengers 
would  afford  materials  for  the  cross-examination 
of  the  defendants  and  their  witnesses,  and  would 
assist  the  plaintiff  in  establishing  his  case  against 
the  defendants  on  the  second  and  third  counts. 

WiLLES,  J. — I  think  this  application  must  be  re- 
fused. There  was  at  one  time  a  notion  that  a  per- 
son who  had  received  a  letter  was  bound  to  answer 
it,  unless  he  was  willing  to  have  it  assumed  that 
he  admitted  the  truth  of  the  statements  contained 
in  it.  But  that  has  long  ago  been  exploded.  Lord 
Wensleydale,  in  one  of  his  judgments,  speaks  of 
the  absurdity  of  acting  on  any  such  rule,  except  in 
cases  where  some  duty  is  created  by  the  special 
relation  between  the  parties,  in  respect  of  the 
matter  dealt  with  in  the  letter ;  as  in  a  case  where 
a  passenger  calls  upon  the  carrier  for  an  explana- 
tion for  something  connected  with  the  carriage. 
The  correspondence  in  this  case  between  the 
defendants  and  other  passengers  is  entirely 
apart  from  the  contract  on  which  the  plain- 
tiff is  suing,  and  arose  upon  matters  as  to 
which  every  passenger  had  a  right  to  address  the 
defendants.  I  think  that  something  more  than 
the  mere  fact  that  other  letters  were  written  is 
required  to  oblige  the  defendants  to  produce  those 
letters.  1  cannot,  tliercfoi"e,  see  that  the  leairncd 
Baron  was  wrong  as  to  the  letters  of  the  other 

rsengers.     With  respect  to  the  letters  ivritten 
the  captain  and  owner,   subsequently  to  the 
plaintiff  leaving  the  ship,  1  think  the  letvrned 
Judge  was  also  right  in  refufiiiv^  vt^&^gec^iofcv^  %i& 
they  fall  within  the  Tu\e  ^aa!i  do^na.  'm  WwAXa^^, 
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Nftrih  London  Railway  Company  (L.  Rep.  4  C.  P. 
W2;  20L.  T.  Kc^p.  N.  S.  61IJ). 

Hylkn,  J. — 1  am  of  the  namo  opinion.  Letters 
writt^iii  lifUiT  the  commencement  of  an  action  are 
not  iulmiHHihlo.  The  Hame  remark  applies  to 
lo.iU'VH  written  with  a  view  to  compromising  claims 
mn<l(!  by  other  perHons. 

IJkktt,  J.  Ah  to  the  passengers*  letters,  Mr. 
M  iirphy  tloes  not  HUggost  tnat  they  would  be  admis- 
niblt!  iindnr  the  count  in  contnic^t,  but  he  says  that 
they  would  bear  uiKm  the  counts  for  fraudulent 
misn^finmentaiion.  NVhat  the  ])laintiff  has  to  prove 
iindor  th(>H()  countH  is,  that  the  defendants  made  re- 
prcHeniations  which  were  false  in  fact  and  false  to 
tho  knowl(>(lgn  of  tlio  defendants ;  and  what  Mr. 
Murphy  now  suggpstH  is,  that  the  letters  of  the 
other  pnHHcngerH,  (complaining  of  the  stat€  of  the 
shin,  lilt*  iidmisHibhs  and  that  the  plaintiff  has  a 
riglit  to  inH|HU't  them,  as  they  may  bo  admissible 
in  rvidpnctn  Jhit  thry  cannot  be  given  in  evi- 
dcMice  to  prove  what  it  lies  on  the  defendant  to 
provi*.  and  we  ought  not  to  allow  inspection 
of  thrni,  merely  luvause  they  might  furnish  the 
plaint ilf  with  material  for  the  cross-examination  of 
tlie  di'fendants.  They  (tinnot  ho  wanted  for  any 
nrtluHlox  purpose,  but  solely  for  the  purpose  of 
ertiiting  a  prejudice,  by  showing  tho  jury  that  the 
di^fcndiints  have  \M\\d  some  small  claims  made 
iigiiini«t  them.  As  to  the  captain's  letters,  they 
were  not  letters  written  in  the  ordinary  course  of 
buHinesH,  but  letters  written  with  espei'ial  reference 
to  tlie  matters  now  in  dispute.  It  seems  to  me 
thnt-  tlie  lettei^s  from  the  owner  of  the  ship  to  the 
defemhint  an*  within  the  same  rule.  On  this 
gn>und  I  think  that  tho  order  of  CUxisby,  B.  was 
right  on  this  (Hunt  also,  and  that  it  ought  not  to 
Ih>  disturlkHl. 

little  refuifvd. 

Attorneys  for  plaint ifts,  Kyn'  and  Co. 


fiXGKfiQVfi&    GKAJCBfiS. 

R«lHMrt««l  hy  J.  Shoktt,  K«ii.,  BArrist«r-«t-LAw. 

June  V^.  1S71,  .III.?  Ffh.  U  1S^2. 
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tion  with  salt  water,  Hie  beam  might,  a 
ffool,  have  been  removed  to  v>arekoiue$ 
purpose  of  being  gpread  out  and  dried,  a 
accommodcUion  might  have  been  found  wii 
a  mile  of  ihe  graving  dock^  and  tki$  toon 
fnateriaUy  checked  the  process  of  deam\ 
The  expense  ofwnshipping,  drying j  and nt 
would  have  been  particular  average  jmh 
the  ovmer  of  the  carao.  An  action  k<m 
brought  by  the  plaintiffs  to  recovered  Ihe 
of  the  damage  caused  io  the  cargo  of  1 
nealecting  to  do  this : 

Held  {affirming  the  judgment  of  (he  C 
Queen  s  Bench)  that  the  taking  ofihehea 
Olnsgow  was,  under  the  circumstances  of 
nnjiistijiable,  and  rendered  ihe  shipowm 
for  t)ie  loss  thereby  occasioned  to  the  plain 
fads  of  the  case  showing  that  the  hem 
have  been  taken  out,  dried,  and  reshippei 
unreasonably  delaying  ihe  whole  advenit 

There  is  a  duty  on  the  part  of  shipoumen^ 
the  master,  to  take  active  measures  to  pr 
cargo  from  being  spoilt  by  damage  0 
occasioned  by  sea  accidents  uitJioutfavU 
part,  rt?ui  for  the  proximaie  and  uni 
effects  of  which  accident  they  are  exm 
responsxbilitu  by  the  terms  of  the  bUtX  cf 
whi're  the  taking  of  such  measures  is  ft 
practicable  under   dU    the    ^rcumstana 


case. 


Error  on  a  jud^ent  of  the  Court  of 
Bench  on  a  special  case.  The  facts  oft 
and  the  ar^ments,  are  fully  set  oat  in  tli 
of  the  case  in  the  court  below  (22  L.  T.  Be 
577). 

Miltcard,  Q.  C.  (with  him  Dicey),  fw  U 
tiffs. 

Fifld,  Q.C.  (with  him  C.  Rutton)  for  th 
dants. 

The  following  cases  were  refeired  to. 

Th*  GraHtudine,  3  C.  Bob.  Adm.  240, 259; 
Tronson  v.  Dent,  8  Moo.  P.  C.  419,  449 ; 
BUisry  T.  Fletcher,  14  C.  B.,  N.  a,  147 ; 
Worms  T.  storey,  11  Eioh.  427 ; 
Jordan  v.  ITofTtfii  Insuraancs  CowtpanM,  1  Si 

Rep.  342 ; 
Embank  v.  NutHng,  7  C.  B.  797 ; 
Charleston  Steamboat  Company  v.  Bmm 

(Coiutitatioiud  Court  Beporta,  Soath  ( 

262; 
SouU  T.  Rodccanachi,  1  X«wb.  Adm.  (!■ 

5lH; 
Palmer  v.  LorilUtrd^  16  Joluu,  U.  8.  Bep.  3< 
King  r.  Shepherd,  3  Storj,  U.  a  Bep.  349; 
Bird  T.  CromvtU,  1  Miss.  (Aner.)  81 ;  * 
Steamboat  Lyns  v.  King^  12  Mua.  (Amt.)  fl 
Xux^rd  T.  Cordes,  21  How.  U.  a  Bep.  7,  tf 
Laveroni  r.  Dmry,  8  Exch.  16S. 

Fih.  16. — The  judgment  of  the  oomt  wm^ 
liver^d  as  f<dlows  by 

WiLLES.  J.— This  is  an  action  hr  tiie  ifa]| 
l^^Ans  on  board  a  steamship  called  the  fff 
a  vo}':!^^  fr^^m  Alexandria  to  Glasgow,  sgMi 
shiiv^wiiers,  for  an  alleged  neglect  of  tiifi* 
tako  nrasonsblo  care  o£  the  beans  by  dtfl^ 
ai  Liverpool,  into  which  port  the  lUMil^i*' 
for  n^pair^  bj  an  acoMlent  of  the  Mi^  ^ 
direct  and  proximate  effect  of  wlidkll9 
were  wetted :  and  £rom  the  ifaokctt  eftetotfj 
for  wast  of  drring.  ther  vcre  fiulhrij 
dama^^l     The'bilTof^ 
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oocasioned  by  de&kolt  of  the  master  or 
ly  other  aooidents  of  the  seas,  rivers, 
layiffation,  of  whatever  nature  or  kind, 

and  it  gives  "liberty  during  the 
all  at  any  port  or  ports  to  receive  fuel, 
lischarge  cargo,  or  for  any  other  pur- 
rer."  l!he  vessel,  in  the  course  of  her 
pped  at  Liverpool,  and  on  the  24th  Oct. 
r  way  out,  came,  without  any  fault,  into 
bh  another  vessel.  The  result  of  the  col- 
hat  she  was  driven  ashore  in  an  exposed 
«  the  beans  became  soaked  with  salt 

the  vessel  herself  received  an  injnry 
)  it  necessary  that  she  should  put  back 
A  for  repairs.  She  was  there  put  into 
ock  for  that  purpose  on  the  27th,  and 
'  repaired,  in  order  to  proceed  to  Glas- 
the  purpose  of  lightenmg  the  ship,  and 
)  the  repairs,  about  one-fourth  of  the 

transshipped  into  lighters,  and  for  a 
B  other  part  was  removed  and  spread 
if  ter  part  of  the  ship.  When  the  ship 
d,  the  beans  were,  without  being  driea, 
se  looked  after,  replaced  in  their  wet 
the  30th  Oct.  the  ship  proceeded  to 
The  beans  were  materially  damaged  by 
tried  at  Liverpool.  The  beans  might  at 
lave  been  removed  to  warehouses,  for 
e  of  being  spread  out  and  dried,  and 
modation  might  have  been  found  within 
of  the  graving  dock.  This  would  have 
aterial  benefit  to  the  beans,  and  mate- 
ed  the  process  of  decomposition.    The 

unshipping,  drying,  and  reshipping, 

0  the  finding  in  the  case,  which  must 

1  as  a  finding  in  fact,  would  have  been 
average,  payable  by  the  owner  of  the 

that  must  be  taken,  therefore,  to  have 
onable  and  proper  course  to  pursue,  so 
liippers*  interest  was  concerned.  It  is 
n  the  case  what  risk,  trouble,  expenses, 
16  drying  would  have  caused,  in  the 
any  statement  that  either  was  un- 
and  acting  upon  the  power  of  "  draw- 
loes,''  given  by  the  special  case,  the 
7  appear  to  have  arrived  at  the  con- 
fact,  that  the  unshipping,  drying, 
3ping  of  the  cargo  were,  under  the 
3es,  as  to  time  and  otherwise,  reason- 
proper  acts  to  be  done  by  the 
nng  charge  of  the  6argo,  assuming 
was  any  le&:al  duty  imposed  upon 
ake  active  steps  for  that  purpose. 
)  stay  of  the  vessel  at  Liverpool,  the 
rho  were  on  the  spot,  called  the  ship- 
tention,  through  their  agent,  also  on 
the  state  of  the  beans,  and  to  the  fact 
'Ould  be  seriously  injured  unless  dried 
id  they  requested  that  either  the  beans 
aken  out  and  dried,  and  then  reshipped 
^,  or  that  they  should  be  delivered  at 
kt  a  proportionate  freight,  so  that  the 
light  diy  them  for  themselves.  The 
refused  to  accede  to  either  alternative. 
)d  to  deliver  at  Liverpool,  upon  being 
hole  freight,  but  insisted  that,  unless 
fireight  was  paid,  they  had  a  right  to 
carry  on  the  beans  undried,  and, 
ne  for  want  of  drying  as  they  were,  in 
an  the  whole  freight  upon  arrival  at 
irovided  the  beans  arrived  in  specie, 
ug^  be  their  ccjudiiioii.    The  Bhippen 


refused  to  pay  more  than  the  freight  pro  raid,  and 
the  shipowners  took  on  the  beans  without  drying 
them,  and  thereby  occasioned  further  damage  to 
the  beans,  which,  quite  exclusive  of  the  damage 
proximately  and  necessarily  caused  by  the  colli- 
sion, and  limited  to  the  consequence  of  the  neg- 
lect to  dry  (of  course  calculated  after  allowing  for 
the  estimated  expense  of  unshipping,  drying,  and 
reshipping),  has,  by  consent,  been  assessed  at 
6661.  Is.  Ed.  The  value  of  the  cargo  at  Glasgow, 
but  for  the  collision  and  its  results,  proximate  and 
remote,  would  have  been  35002.  The  value  in  the 
state  in  which  it  arrived  was  11672.  78.  Sd.  The 
entire  loss  caused,  whether  proximately  or  re- 
motelv,  by  the  collision  was,  therefore,  23322. 128. 4d., 
out  of  which  the  remote  loss  caused  by  neglect  to 
dry  amounts  to  6661.  1«.  5^.  The  shippers  do  not 
claim  in  respect  of  the  damage  necessarily  caused 
by  the  collision  and  its  unavoidable  results,  but 
only  for  the  estimated  aggravation  of  that  damage 
by  reason  of  nothing  having  been  done  in  the  way 
of  drying  to  arrest  or  mitigate  decomposition,  and 
for  that  amount  (6662.  I0.  bd.)  they  obtained  judg- 
ment in  the  Court  of  Queen*s  Bench.  Upon  that 
judgment  the  shipowners  have  assigned  error,  al- 
leging that  they  were  entitled  to  retain  and  take 
on  the  beans  in  their  wet  state,  and  were  not 
bound  to  do  anything  to  check  the  damage  oc- 
casioned by  the  collision.  The  case  was  very  fully 
and  ably  argued  by  Mr.  Field,  for  the  defendants, 
and  Mr.  Milward  for  the  plaintiffs,  before  the  Lord 
Chief  Baron,  Martin,  Channell,  and  Cleasby,  BB., 
and  Willes,  Byles,  and  Keating,  J  J.,  and  we  took 
time  to  consider  our  judgment.  The  question 
thus  raised  is  a  com^)ound  one  of  law  and 
fact ;  first,  of  law,  whether  there  be  any  duty  on 
the  part  of  the  shipowners,  through  the  master,  to 
take  active  measures  to  prevent  the  cargo  from 
being  spoilt  by  damage  originally  occasioned  by 
sea  tvccidonts,  without  fault  on  their  part,  and  for 
the  proximate  and  unavoidable  effects  of  which 
accident  they  are  exempt  fix)m  responsibility  by 
the  terms  of  the  bill  of  lading ;  ana,  secondly,  of 
fact,  whether,  if  there  be  such  a  duty,  there  was, 
under  the  circumstances  of  this  case,  a  breach 
thereof  in  not  drying  the  beans.  The  law,  up  to  a 
certain  point,  is  clear  and  well  settled  by  authority. 
The  shippers,  though  upon  the  spot,  were  not 
entitled  to  the  possession  of  the  beans  for  any 
purpose  without  paying  the  full  freight  to  Glasgow. 
That  freight  was  not  due,  but  the  8hi]wwners  were 
entitled  to  retain  the  goods  as  a  security  for  earning 
it.  The  offer  of  pro  rata  freight  may  have  been 
reasonable,  but  it  was  one  which  the  shipowners 
were  not  bound  to  accept ;  and  it  must  be  treated 
as  an  attempt  to  compromise,  not  affecting  the 
rights  of  the  parties,  though  it  may  bear  upon  the 
reasonableness  of  the  course  pursued,  assuming 
such  reasonableness  to  be  material  in  determining 
the  question  of  neglect.  It  was  ai^ued  for  the 
shipowners,  that  the  fact  of  the  shippers  being 
upon  the  spot  negatived  any  implied  auty  on  the 
part  of  the  master,  as  agent  of  necessity,  to  take 
care  of  the  goods ;  but  this  argument  wiU  not  boar 
examination.  The  shippers  were  present,  but  they 
could  not  lawfully  touch  the  goods  without  leave. 
The  shipowners  refused  to  let  them  do  so  without 
payment  of  a  sum  not  yet  earned,  and  insisted 
upon  retaining  the  goods,  with  the  rights  and  con- 
sequently the  duties  of  the  original  bailment,  what- 
ever those  might  be.  The  shippers  therea^^n. 
insisted  upon  ^e  gCK)^yft\)Qa^^\(vcs<goc^l^s^^ 
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of  by  the  shipowners,  who  retained  the  control  of 
them  as  a  pledge  for  their  freight.  That  a 
duty  to  take  care  of  the  goods  generally 
exists  cannot  be  doubted,  and  the  question 
raised  is,  whether  it  extends  to  incurring  expense 
and  trouble  in  preserving  the  cargo  from  destruc- 
tion or  serious  deterioration  from  the  consequences 
of  sea  accident,  for  which  originally  the  shipowners 
were  not  liable,  by  unshipping  and  drying  it, 
where  that  is  a  reasonable  and  ordinary  course  to 
take,  and  would  certainly  have  been  adopted  by 
the  shippers  if  the  whole  adventure  had  been 
under  their  control  and  at  their  risk.  It  is  remark- 
able that,  upon  a  question  so  familar  to  persons 
conversant  with  maritime  affairs,  and  which  has 
Ro  constantly  to  be  considered  from  another  point 
of  view  in  settling  claims  upon  policies  of  insur- 
ance, the  reported  authorities  in  this  country,  so 
far  as  regards  the  mutual  rights  and  liabilities  of 
shippers  and  shipowners,  should  be  so  rare.  The 
only  ciise  in  which  it  was  much  discussed  is  that  of 
TroHson  v.  Dent  (8  Moo.  P.  C.  41^)-  That  was  an 
action  by  8hi[)per  against  master  for  non-delivery 
of  goods  pursuant  to  a  bill  of  lading.  The  vessel, 
the  Erin,  left  Calcutta  for  Hong  Kong  partly  laden 
with  opium,  suffered  damage  by  collision,  and  was 
obliged  to  put  into  Singapore  for  repair.  The 
repair  lasted  twelve  days.  Part  of  the  opium  was 
damaged  by  salt  water  to  such  an  extent  that  tlie 
master,  acting  honestly,  thought  proper  to  sell  it, 
and  the  amount  realised  by  the  sale  was  jmid  into 
court.  The  shipper,  however,  insisted  upon  re- 
cx)vering  the  value  of  the  opium  at  the  f )ort  of  dis- 
charge, and  proceeded  to  trial,  when  evidencq 
was  given  that  the  opium  might  have  been 
can-ied  on  in  specie — at  least,  if  dried  during  the 
stay  for  repairs.  The  Chief  Justice  directed  the 
jury  in  effect  that,  if  the  master  could  **with 
reasonable  exertion  '*  have  brought  on  the  damaged 
opium  in  the  marketable  state  of  oi)iuin,  either  in 
the  Erm,  or  in  some  other  vessel,  he  should  have 
done  so.  The  jury  found  for  the  plaintiff,  and  an 
appeal  was  brought  to  the  Judicial  Committee  upon, 
amongst  other  grounds,  misdirection,  and  that  the 
vei-dict  was  against  the  weight  of  evidence.  The 
direction  was  criticised  in  the  judgment  delivered  by 
Sir  John  Patteson  as  follows : — "  An  objection  that 
is  made  to  his  summing  up  is  with  respect  to 
these  words,  *  with  reasonable  exertion  ;'  and  it  is 
assumed  that,  by  the  words  *  reasonable  exertion,* 
he  told  the  jury  that  it  was  the  master's  duty  to 
have  transsh[ipped  the  goods,  or  at  least,  that  it  was 
his  duty  to  have  dried  the  opium,  and  if  it  took 
two  months  to  have  dried  the  opium,  it  was  his 
duty  so  to  have  done  after  he  himself  had  left  the 
place,  because  he  clearly  was  not  bound  to  keep 
the  ship  there  for  the  purpose  of  doing  so.  If  the 
ship  could  have  been  repaired  in  twelve  days,  of 
course  he  could  have  gone  on  at  the  end  of  those 
twelve  days ;  but  he  was  bound  to  get  somebody 
to  attend  to  the  drying  of  the  ophim,  and  then  to 
forward  it  to  Hong  Kong.  I  think  it  is  a  great 
stretch  of  ingenuity  to  say  the  words  *  reasonable 
exertion  '  mean  all  that.  I  do  not  know  what  the 
words  *  reasonable  exertion '  actually  and  neces- 
sarily import;  but  certainly  there  was  some  exer- 
tion, which  it  was  the  master's  duty  to  have  made 
on  that  occasion.  It  is  stated,  I  think,  by  foreign 
authorities,  that  it  is  the  master's  duty  to  trans- 
ship ;  but  doubt  is  raised  as  to  that,  and  in  our 
courts  it  should  seem  to  be  considered  thait  \\&  \& 
quite  at  liberty  to  do  so,  if  it  tunid  out,  m  VAwi 


opinion  of  the  jury,  that  it  was  the  proper  ooi 
dealing  with  the  goods,  but  that  ne  is  noi 
tively  bound  to  £>  so.  If  his  own  ship  • 
carry  them  on  at  all,  he  may  either  leave 
which  are  not  perishable,  or  sell  KOodB 
are  in  their  nature  perishable,  which 
be  carried  on,  which  must,  of  oonrse,  be 
but  that  is  not  the  case  here.  But  alt 
he  may  not  be  bound  to  transship,  he 
liberty  to  do  so.  In  other  cases  it  hat 
held  that  he  ought  to  take  all  proper  care 
car^o ;  but  there  is  no  authority  that  I  \ 
which  distinctly  shows  that  he  is  Doond  to 
a  great  deal  of  money  in  order  to  endea 
repair  the  damage  done  to  the  cargo,  ei 
drying  or  in  any  other  way.  While  the  ( 
there  he  may  not  have  the  means  of  doing  i 
is  bound  to  ventilate  it,  and  so  on;  but 
apprehend,  is  while  it  is  on  board  the  Blii{ 
think,  if  I  am  not  mistaken,  there  is  some 
a  ship  in  Ireland  where  there  was  a  carcoi 
and  the  question  was,  whether  it  could  1 
dried,  and  whether  the  master  was  bound 
dry  it  there.  The  case  did  not  turn  on  i 
he  was  bound  to  do  so,  but,  if  I  remember  i 
he  had  done  it,  and  the  question  was  whe 
was  at  liberty  to  do  so.  It  was  clear  he 
liberty  to  do  so ;  and  here  he  would  have 
liberty  to  have  taken  steps  to  dry  this 
during  the  twelve  d^s  he  was  at  Sin 
Whether  he  was  bound  to  do  it  or  not,  need 
determined  in  this  case,  nor  do  I  find  that 
laid  down  by  the  judge,  at  least,  I  cannol 
fi*om  his  language  here  that  he  laid  dowi 
jury  that  the  master  was  bound  to  do  ai 
thing,  but  merely  that  he  was  bound  to  use 
able  exertion  to  have  brought  the  opium 
is,  ill  order  to  be  carried  on,  taken  out  of  the 
Tliei-efore,  if  by  reasonable  exertion  he  con 
drie<l  the  outside  of  the  chests,  and  put  the 
into  the  vessel  afterwards  to  be  taken  to  Honj 
he  was  bound  surely  to  use  that  reasonable  ( 
at  all  events."  ..."  On  the  whole  q 
I  think  we  should  be  justified  in  saying 
really  did  tell  the  jury  that  he  was  not  bo 
transship  or  to  lay  out  a  great  deal  of  monei 
drying  of  the  opium,  but  that  he  was  bound  t 
it  on  if  it  could  be  ctirricd  on  in  a  merch 
state."  Upon  this  construction  the  directi 
sustained,  and  the  judgment  was  affirmec 
judgment  of  the  judicial  Committee,  thi 
does  not  define  the  duty  of  the  mastc 
not  disaffirm  his  duty  to  take  reasonab 
whether  passive  or  active,  to  save  and  pre 
car^o  damaged  by  sea  accidents.  The  effec 
decision  appears  to  be  that  the  duty  of  the 
to  use  reasonable  exertion,  to  preserve  the 
if  necessary,  by  drying  them,  so  as  to  mal 
capable  of  ueiuj^  taken  on  in  specie,  was  rea 
though  the  limit  of  the  duty  was  left  no 
It  was  suggested,  indeed,  that  the  duty  of 
active  measures,  such  as  ventilating  the 
oitlinarily  applied  to  doing  so  on  boa 
ship,  ana  that  under  no  circumstances  i 
master  bound  to  lay  out  a  "^reat  ' 
money"  (limit  not  stated),  in  drying  the 
It  was  assumed  that  the  master  was  not 
imder  the  circumstances  of  the  case,  U 
beyond  the  time  necessary  for  the  repain 
vesseL  This  assumption,  however,  can  bl 
y  taken  a&  intended  for  a  propositioii  of  kir 
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lat  the  opium  then  in  question 
of  the  cargo,  and  that  delay  would 
to  persons  equally  entitled  to  con- 
le  plaintiff.  The  existence  of  such 
ive  measures  for  the  preservation 
□a  loss  or  deterioration  in  case  of 
wever,  distinctly  recognised  in  the 
one  important  particular,  wherein 
ivil  law,  which,  though  it  be  not 
IS  commune,  either  here  or  abroad, 
maritime  affairs  (see  Baldasseroni 
ai  del  Cambio,  31)  has  been  the 
valuable  rules,  namely,  that  the 
ir  expense  for  the  preservation  of 
may  charge  such  expense  against 
e  cargo  in  the  form  of  particular 
maritime  right  is,  in  one  point  of 
to  that  of  salvage,  and  it  ma^  be 
services  in  respect  of  which  it  is 
i,  as  in  the  case  of  salvage,  be 
s  optional,  and  not  obligatory, 
rer,  this  marked  distinction,  that 
?presenting  the  shipowner,  has  the 
oods  under  contract  for  the  joint 
shipowner  and  shipper,  and  falls 
of  persons  who  are  under  obliga- 
re  <  f  and  preserve  the  goods  as 
T,  Obligations,  Part  I.,  Cap.  II., 
X  142,  and  Nantissement,  Cfap.  I., 
ef.  seq.  ;  and  as  to  extraordinary 
III.,  Nos.  60,  61 ;  and  also  under 
1  of  care  imposed  upon  masters, 
nes,  Charte-partie,  Part  I ,  Sect.  2, 
31.)  This  obligation  on  the  part 
has  been  commonly  recognised, 
of  preserving  goods  on  board  in  a 
3y  pumping,  ventilation,  and  other 
nd  of  saving  goods  which  by  acci- 
exposed  to  danger.  Thus,  even  in 
b  is  laid  down,  in  a  work  on  sea 
by  Lord  Stowell  (1  Hagg.  Adm., 
3  master  "  ought  to  preserve  the 
roods  first,  and  by  attention  and 
1  endeavour  to  lessen  the  evil,  and 
save,  as  much  as  possible" :  Jacob- 
ap,  1,  p.  112.  It  is  recognised  in 
3  generally,  in  Art.  222,  and  as  to 
tiarge  the  cargo  with  particular 
-raordinary  expenses  incurred  to 
Lrt.  403 ;  m  the  Spanish  Code,  in 
ike  expenses  *,  and  in  the  German 
Q  (see  translation  in  Maritime 
^endt :  Longmans  and  Co.),  with 
sense  and  fulness,  in  Art.  504; 
of  the  master  to  take  care  of  and 
rgo  for  its  owners,  at  their  ex- 
!),  in  case  of  accident,  and  for 
jsening  the  loss  thereby  occa- 
lly  enforced  and  provided  for,  to 
aps,  beyond  what  our  own  law 
la  to  recognise.  The  master  is  to 
ble  care  of  the  cargo  during  the 
iterests  of  all  concerned.  When 
)  are  required  to  avoid  or  lessen  a 
tect  the  interests  of  the  owners  of 
beir  representative,  under  their 
Bible,  otherwise  according  to  his 
^ving  an  account  of  what  he  has 
such  cases,  specially  authorised  to 
part  of  the  cargo.  In  extreme 
ooiLsiderable  ^erheblicher)  loss, 
immiziea^  detenoraUon  or  other  , 


causes,  he  may  resort  to  sale  or  hypothecation  to 
procure  means  for  its  preservation  or  transport. 
He  is  to  reclaim  it  in  case  of  capture  or 
detention,  and  to  take  all  extra  physical  or 
judicial  steps  for  its  recovery,  if  otherwise 
taken  out  of  his  charge.  There  are  unquestion- 
ably cases  in  which  the  exercise  of  such  a  duty 
would  be  incumbent  upon  the  master,  as  repre- 
senting the  owners  of  the  ship  and  for  their 
interest,  as,  for  instance,  in  the  case  of  a  perishable 
cargo  so  damaged  by  salt  water  that  it  could  not, 
in  its  existing  state,  be  taken  forward  in  specie  to 
the  port  of  discharge,  so  as  to  earn  the  freight,  but 
which  could,  at  an  expense  considerably  less  than 
the  freight,  be  dried  and  carried  on.  In  such  a 
case,  to  earn  the  freight,  it  might  be  for  the  interest 
of  the  owner  of  the  ship  to  save  the  cargo  by  dry- 
ing. To  sell  it,  or  abandon  it,  would  give  no  right 
to  freight,  pro  rcUd,  against  the  oimer  of  the  cargo, 
nor  any  ri&^ht  to  recover  against  the  underwriter 
upon  freight :  (Mordy  v.  Jones,  4  B.  &  C.  394,  re- 
cognised in  Philpoit  V.  Swann,  11  C.  B.,  N.  S., 
281 ;  1  Mar.  Law  Cas.  0.  S.  151).  In  Mordy  v. 
Jones  (ubi  sup.),  the  cargo  was  so  damaged  that 
it  would  have  cost  more  than  the  freight,  though 
less  than  the  value  of  the  cargo,  to  restore  it, 
and  no  question  arose  as  to  the  right  of  the 
owner  of  the  cargo  because  he  consented  to  the 
sale.  But  we  are  at  present  supposing  a  case  in 
which  it  would  have  been  for  the  shipowner's 
interest  to  dry  and  save  the  goods;  as,  if  the 
'freight  were  lOOOZ.,  the  expense  of  drying  lOOZ., 
and  the  rest  of  the  voyage  so  long  that,  but  for  the 
drying,  fermentation  would  destroy  the  specific 
character  of  the  cargo  before  arrival.  In  such  a 
case,  if  the  process  were  also  for  the  benefit  of  the 
owner  of  the  cargo,  the  expenses  would  have  fallen, 
according  to  the  ordinaiy  practice,  uuou  the  cargo 
as  particular  average,  it  is  clear,  tnercfore,  tluvt 
there  are  cases  in  which  it  is  the  duty  of  the 
master  to  save  and  diy  the  cargo,  even  as  between 
him  and  his  owner,  though  the  expense  of  his  per- 
forming that  duty  &11  upon  the  cargo  saved.  Can 
it  be  that  this  duty  of  taking  care  of  the  cargo  by 
active  measures  if  necessary,  at  the  expense  of  the 
cargo,  is  owing  only  to  the  shipowner,  or 
that  it  is  other  than  a  dut^  to  take  reasonable 
care  of  the  cargo,  both  in  its  sound  state, 
and  in  arresting  the  damage  to  which  it  has  be- 
come liable  by  accident  of  the  sea,  for  the  benefit 
of  all  who  are  concerned  in  the  adventure.  In  the 
result  it  appears  to  us  that  the  duty  of  the  master 
in  this  respect,  is  not,  Uke  the  authority  to  trans- 
ship, a  power  for  the  benefit  of  the  shipowner  only 
to  secure  his  freight  (Z)e  Cuadra  v.  Swann,  16 
C.  B.,  N.  S.,  772),  but  a  duty  imposed  upon  the 
master,  as  representing  the  shipowner,  to  take 
reasonable  care  of  the  goods  intrusted  to  him,  not 
merely  in  doing  what  is  necessary  to  preserve 
them  on  board  the  ship  during  the  ordinary  inci- 
dents of  the  voyage,  but  also  in  taking  reasonable 
measures  to  check  and  arrest  their  loss,  destruc- 
tion, or  deterioration  by  reason  of  accidents,  for 
the  necessary  effects  of  which  there  is,  by  reason  of 
the  exception  in  the  bill  of  lading,  no  original 
liability.  The  exception  in  the  bill  of  lading  was 
relied  upon  in  this  court  as  completely  exonera- 
ting the  shipowner,  but  it  is  now  thoroughly 
settled  that  it  only  exempts  him  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the 
oonsequenoeB  of  the  "qvaati  o^  T^MaoTffi9[>\&  ^^c^  ^v 
gence,  and  care,  i^Yncli  'wbb^.  \s  po^xiWV^  ^cmstCcs^ 
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as  "  gross  negligence."  This  is  settled,  so  far  as 
the  repairs  of  the  ship  are  concerned,  by  the 
judgment  of  Lord  Wensleydale  in  Worms  v.  otorey 
(11  Ex.  4U0),  as  to  her  oaTigation,  by  a  series  of 
authorities  collected  in  OriU  v.  Oeneral  Iron  Screw 
Collier  Company  (L.  Rep.  1  0.  P.  600;  L.  Rep.  3 
C.  P.  476;  18  L.  T.  Rep.  N.  S.  486;  2  Mar.  Law 
Cas.  0.  S.  362 ;  3  lb.  77),  and  as  to  her  manage- 
ment so  far  as  affects  the  case  of  the  cargo  itself, 
in  Laurie  v.  Douglas  (15  M.  A  W.  746),  wnere  the 
court  (in  a  judgment  unfortunately  not  reported 
at  large),  upheld  a  ruling  of  Pollock  G.  B.,  that  the 
shipowner  was  only  bound  to  take  the  same  care  of 
the  goods  as  a  person  would  of  his  own  goods,  viz., 
"ordinary  and  reasonable  care."  These  authorities, 
and  the  reasoning  upon  which  they  are  founded, 
are  conclusive  to  show  that  the  exemption  is  from 
liability  for  loss  which  could  not  have  been  avoided 
by  reasonable  care,  skill,  and  diligence,  and  that  it 
is  inapplicable  to  the  case  of  a  loss  arising  from 
the  want  of  such  care,  and  the  sacrifice  of  the 
cargo  by  reason  thereof,  which  is  the  subject 
matter  of  the  present  complaint.  It  was  also 
argued  that,  if  there  was  any  default  of  duty,  it 
was  the  fault  of  the  master  exclusively,  and  not  of 
the  shipowners.  This  argument  might  have  had 
some  plausibility,  if  the  vessel  had  been  wrecked  or 
abandoned,  and  the  objectionable  conduct  of  the 
master  had  not  taken  place  in  the  course  of  his 
employment,  and  for  the  supposed  benefit  of  his 
owners.  The  master  is  the  general  agent  of  the 
owner  for  the  purpose  of  the  voyage,  and  for  the 
exercise  of  that  agency  is  intrusted  with  powers, 
to  bo  used  at  his  discretion,  in  which  the  owner 
who  selects  him  is  satisfied  to  confide.  If,  there- 
fore, the  master  exorcises  a  power  which  cir- 
cumstances might  justify,  so  that  it  is  within 
the  general  scope  of  his  functions,  and 
it  turns  out  that  the  facts  do  not  warrant  its 
exercise  in  the  particular  instance,  as,  for  instance, 
if  he  unnecessarily  throw  goods  overboard  in  a 
panic,  or  sell  gooos  without  justifying  need,  the 
owners  are  held  Uablo  for  his  acts,  according  to  the 
rule.  Omnia  facta  unanistri  debet  praastare  qui  eum 
proBposuU,  Pothier,  Louages  Maritimes,  Uharte- 
partie.  Part  I.,  Sei3t.  2,  Art.  3,  No.  48 ;  Ewbank 
V.  Nutting  (7  C.  B.  797) ;  and  for  a  like  reason  they 
must  be  liable  for  his  culpable  omissions.  For 
these  reasons  we  think  the  shipowners  are  answer- 
able for  the  conduct  of  the  master  in  point  of  law, 
if,  in  point  of  fact,  he  was  guilty  of  a  want  of 
reasonable  care  of  the  goods  in  not  drying  them  at 
Liverpool.  This  raises,  in  the  end,  the  question 
of  fact,  whether  there  was  a  breach  of  the  duty 
thus  affirmed ;  a  question  which,  though  properly 
one  for  a  jury,  we  are,  under  the  powers  given  in 
the  special  case,  to  draw  inferences  of  fact,  and  the 
32nd  section  of  the  Conunon  Law  Procedure  Act 
1854,  bound  to  determine.  It  is  obvious  that  the 
proper  answer  must  depend  upon  the  circumstances 
of  each  particular  case,  and  that  the  question 
whether  active  special  measures  ought  to  have 
been  taken  to  preserve  the  cargo  from  growing 
damage  by  accident,  is  not  determined  simply  by 
showing  damage  done  and  suggesting  measures 
which  might  have  been  taken  to  prevent  it.  A 
^r  allowance  ought  to  be  made  for  the  difficulties 
in  which  the  master  may  be  involved.  The  per- 
formance of  such  a  duty,  whether  it  be  for 
the  joint  benefit  of  the  shipowner  and  the 
shipper,  or  for  the  benefit  oi  iYie  c^\i\pi^T 
only,    oouki     not     be    excused   by  TenBou    c& 


insignificant  delay  not  amounting  to  d 
and  there  are  many  cases  of  reasootble 
ports  of  call,  for  purposes  oonnectod 
voyage,  though  not  necessary  for  its  coi 
which  do  not  amount  to  deviation.  U  < 
be  insisted  upon  if  a  deviation  were  invol' 
place,  the  season,  the  extent  of  the  dete 
the  opportunity,  and  means  at  hand,  the 
of  other  persons  oonoemed  in  the  • 
whom  it  might  be  un&dr  to  delay  for  tl 
the  part  of  we  cargo  in  peril ;  in  short,  a 
stances  affectinfi  risk,  tronUe,  deUy,  a 
venienoe,  must  be  taken  into  account.  ] 
it  to  be  forgotten  that  the  master  ii  t 
a  discretionary  power,  and  that  his  acti  i 
be  censured  oecause  of  an  nnfartoDi 
unless  it  can  be  affirmatively  made  oat  tl 
been  guilty  of  a  breach  of  duty.  In  th 
case  the  circumstances  affecting  the  pp 
drying  the  beans  are  not  stated  in  det 
good  deal  is  left  to  our  general  knowledfj 
perience.  It  is  common  knowledge  that 
a  cargo  which  specially  suffers  from  dam 
effects  of  the  damp  spread  and  are  aggm 
hour  to  hour,  that  such  a  carso,  thereon 
ought  to  be  dried,  if  reasomubly  possibk 
sent  on  in  a  state  of  fermentation.  H 
taken  from  the  finding  as  to  particals 
that  such  drjring  would  have  oeen  a  i 
and  prudent  course  in  the  interest  of  thi 
and  one  which  they  would  have  been  sa 
if  they  had  been  owners  of  the  whole  i 
The  facts  stated  are  all  in  &vour  of  the  < 
that  the  beans  might  have  been  dried  < 
insignificant  delay,  at  a  moderate  expen 
there  would  have  been  no  difficulty  in 
from  or  upon  the  credit  of  the  shipf 
no  circumstance  is  stated  to  show  as 
risk,  trouble,  incou  venienoe,  or  other  obje( 
master  thought  proper,  as  he  was  entit 
to  reject  the  offer  of  the  shippers  to  take 
out  of  his  hands  upon  terms  not  unreaso 
insisted,  as  he  was  entitled  to  do,  upo 
them  in  pledge  for  the  future  freight ;  ai 
done  so,  ne  thought  proper  to  reship  ai 
a  large  part  of  them,  and  put  to  sea  wit 
a  state  in  which  no  praaent  or  reasoi 
would  have  shipped  or  put  to  sea  w 
taking  the  risk  of  their  arriving  at  Git 
in  the  state  of  beans,  so  as  to  carry  full 
the  shipowners,  but  largely  deterioisti 
fermentation  during  the  transit.  Wet 
with  the  court  below  that  the  duty  exis 
and  that,  under  the  circumstances,  the 
duty  is  sufficiently  made  out  in  fact,  and 
defendants,  as  shipowners,  are  liable  in 
The  judgment  of  the  Court  of  Queen's  B< 
therefore  be  affirmed. 

Judgmmi^ 

Attorneys  for  plaintiffs,  Oregory,  JBwe 
Bawle, 

Attorneys  for  defendants,  Marhby  and 
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[Adm. 


n  OF  ADKXBALTT. 

J.  p.  AartMALL,  Esq.,  BArrist«r-at-Liiw. 


ch  11, 12,  13,  and  22,  1872. 

The  TnimiNGiA. 

Tiages — Objection  to  registrar*$  re- 
o/*  cansequenticd  damtJtges — Duty  of 
^jured  vessel — Unjttsiifiable  abandon- 

ion  takes  place  between  two  vessels  by 
ce  of  the  orew  of  'the  defendants* 
eby  the  pladntifTs  vessel  is  injured, 
was  and  before  awu  effort  has  been 
'■  the  plaintiff* s  vessel  her  master  and 
Ifiafny  abandon  her,  and  she  is  conse' 
lly  lost,  the  defendants  wiU  not  be 
r/i  total  loss  of  the  plaintiffs  ship,  but 
expense  which  would  have  been  in- 
diking  good  the  actual  damage  occa- 
i  collision. 

i  crew  of  a  vessel  injured  by  collision 
'  show  ordinary  courage  and  natUical 
ivouring  to  save  their  vessel  from  total 
defendants  wiU  not,  on  a  referetice  to 
and  merchants  to  assess  the  da-na^es, 
3  fyr  any  loss  which  might  liave  been 
le  exercise  of  such  ordinary  skiU  and 

h  tlie  Admiralty  Court  the  burden  of 
the  total  loss  resulted  immediately 
^  ordinary  nautical  skill  and  courage, 
ictlufrom  tli>e  collision,  lies  upon  the 
ngaoers, 

uhere  an  exorbitant  claim  is  made 
jistrar  and  merchants  for  the  value  of 
vessel,  and  the  abandonment  is  held 
,  the  plaintiffs  will  be  condemned  in 
he  rejerence, 

the  duly  of  every  vessel,   whether 

reign,  to  render  assistance  to  another 

as  injured  in  eoUisian,  the  rule  wiU 

ship  to  remain  alongside  another  so 

s  to  run  risk  of  capture  by  an  enem^*s 

th  Oerman  steamer,  ran  into  the  W., 

amer,  eighteen  miles  off  the  coast  of 

The  crew  of  the  W.  imm^edialehj  got 

T.,  but  some  of  them  returned  and 
he  W.  was  injured,  and  was  making 
J  W.  was  buiU  in  watertight  com^ 
fid  the  water  did  not  rea^ch  her  engines 
e  T.  Uw  by  her  for  an  hour,  and  then 

French  Tnan  of  war  approaching 
9  then  al  war  with  Germany),  hailed 
rd  the  W.,  and  they  at  oiice  aban^ 
%nd  the  T.  steamed  away.  The  W, 
hed  by  the  French  ship,  and  was  seen 
t  for  three  or  four  hours  after  the 
e  T.  was  found  to  blame  for  the  coUi- 
e  usual  reference  was  made  to  the 
i  merchants  to  assess  the  damages, 
ind  thai  the  plaintiffs  (the  W.)  were 

to  such  sum  as  would  have  been  re- 
air  the  vessel  if  she  had  been  taken 
safeify,  and  to  compensation  for  loss 
wring  the  time  of  repair. 
a  Ike  report),  that  the  abandonment 
I  %oa$  unjustifiable,  and  thai  the 
orew  had  shown  a  want  of  ordinary  . 
land  towroffe  its  not  aUempting  to  / 


save  the  W.,  and  that  her  owners  were  therefore 

only  entitled  to  recover  as  for  a  partial  loss. 
This  was  an  appeal  on  objection  to  the  registrar's 
report  in  a  suit  of  damage  by  collision  instituted 
by  the  owners  of  the  British  steamship  /.  B.  Watt, 
and  of  her  cargo,  against  the  North  German  steam- 
ship the  Thurimia,  The  collision  cause  was 
heard  on  the  19th  Jan.  1871,  and  the  Thuringia 
was  found  solely  to  blame,  and  the  cause  was  re- 
ferred to  the  registrar  and  merchants  to  assess 
the  damages,  andthe  reference  came  on  for  hearing 
on  26th  May,  and  again  on  2nd  June  1871,  and 
evidence  was  heard  on  both  days. 

The  plaintiffs  claimed  as  for  a  total  loss,  alleging 
the  value  of  the  vessel  herself  to  be  1S,4S01.,  and 
the  loss  of  contracts,  goods,  and  sailors'  personal 
effects  to  be  9611.  6s.  2d.,  making  a  total  of 
19,4411.  6s.  2d.  The  defendants  resisted  this  claim, 
on  the  ground  that  the  master  and  crew  of  the 
/.  B.  Walt  improperly  abandoned  her,  and  that 
if  she  had  not  been  so  abandoned  she  might  have 
been  brought  into  a  place  of  safetv,  and  would  not 
have  been  totallv  lost ;  and  that  her  owners  were, 
therefore,  entitled  only  to  such  sum  as  would 
have  been  sufficieAt  to  restore  their  vessel  to  the 
state  she  was  in  before  the  collision,  and  to  com- 
pensate them  for  loss  of  her  services  during  the 
time  it  would  have  taken  to  repair  her.  On  13th 
June  the  registrar  reported  to  the  court  that  there 
was  due  to  the  plaintiffs  the  sum  of  2750Z.  with 
interest,  and  that  the  plaintiffs  should  be  con- 
demned in  the  costs  of  the  reference.  This  sum 
was  made  up  of  2501.  for  temporary  repairs,  1750Z. 
for  permanent  repairs,  and  7oOl.  for  compensation 
during  the  period  of  the  vessel's  detention  whilst 
undergoing  repairs.  To  this  report  the  registrar 
annexed  his  reasons.  The  report  fully  sets  out 
the  facts  of  the  case,  and  is  as  follows  : 

Report. 

"  The  main  question  which  we  have  to  decide  is, 
whether  the  master  and  crew  of  the  J.  B.  Watt 
were  or  were  not  justified,  under  all  the  circum- 
stances of  the  case,  in  abandoning  their  vessel 
after  the  collision.  If  they  were,  the  owners  will 
be  entitled  to  full  compensation  for  their  losses ;  if 
not,  they  can  only  claim  the  amount  which  it  would 
have  cost  them  to  restore  the  vessel  to  the  state  in 
which  she  was  previous  to  the  collision.  In  the 
latter  case,  we  should  have  to  inquire  whether 
salvage  assistance  would  or  would  not  probably 
have  been  required  to  get  the  vessel  into  a  place 
of  safety,  wnat  would  have  been  a  reasonable 
amount  to  pay  for  those  services,  what  the  cost  of 
the  repairs,  and  what  a  proper  compensation  to 
the  owners  for  the  loss  of  tne  services  of  their 
vessel  during  the  time  the  reoairs  were  going  on, 
and  until  she  was  again  in  a  nt  state  to  undertake 
a  new  voyage.  All  these,  I  need  hardly  observe, 
would  be  very  difficult  questions  to  decide,  seeing 
that  we  have  in  fact  no  reliable  evidence  before  us, 
no  survey,  nothing  but  the  somewhat  loose  state- 
ments of  unskilled  witnesses  as  to  the  nature  and 
extent  of  the  damage  sustained ;  and  the  estimate 
that  we  could  form  on  the  subject  would  of  neces- 
sity be  of  a  very  rough  and  unsatisfactory  character. 
"The  question,  however,  which  we  have  first 
to  consider  is,  whether  the  abandonment  of  the 
/.  B.  Watt  was  or  was  not  justifiable. 

"  It  seems  that  the  J.  B.  Watt  was  a  screw  steam 
vessel  of  777  tons  gross,  or  500  tons  net,  and  that 
she  belonged  to  tAie  port  of  ^«ifcBsx\\«^^.   ^aib 
was  a  ccymparaibWd^  ufiw  'vea»ft\\»!TOv%\««a.cRmr 
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pletod  in  the  month  of  March  1870,  and  was  on 
ner  return  voyage  in  ballast  from  Hamburgh, 
where  she  had  discharged  a  cargo  of  coals,  when 
at  about  half-past  one  in  the  afternoon  of  the  14th 
Oct.  in  the  same  year  the  collision  in  question  in 
this  cause  occurred. 

"  The  Thuringia,  on  the  other  hand,  was  a  very 
large  steam  vessel  of  1944  tons,  and  belonged  to 
the  Hamburgh  and  American  Steam  Packet  Com- 
pany. She  was  bound  to  Hamburgh,  and  ap- 
proached the  /.  B,  Watt  for  the  purpose  of 
obtaining  information  as  to  the  position  and 
movements  of  the  French  fleet.  In  doing  so  she 
rounded  to  under  the  /.  B.  Watt's  stem,  and  came 
up  under  her  port  side ;  and  by  some  mismanage- 
ment, into  the  particulars  of  which  it  is  not  neces- 
sanr  to  enter,  she  ran  with  her  stem  into  the 
J.  B.  Watt's  port  quarter  about  6fl.  abaft  the  bridge. 
A  good  deaf  of  evidence  was  given  as  to  whether 
it  was  a  hard  blow  or  a  soft  one ;  the  witnesses  on 
board  the  J.  B.  Watt  declared  it  to  have  been  a 
very  severe  blow;  on  the  other  hand,  those  on 
board  the  Thuringia  says  that  it  was  verv  slight, 
that  it  was  little  more  than  a  graze,  and  hardly 
perceptible  to  those  on  board.  Tnis  discrepancy  in 
the  evidence  of  the  two  sets  of  witnesses  is  not 
very  difficult  to  understand,  when  we  remember  the 
very  great  difference  in  size  between  the  two  vessels, 
and  tne  fact  that  it  was  with  the  stem  that  the  blow 
was  given  by  the  Thuringia,  and  that  it  was  in  the 
side  that  it  was  received  by  the  /.  B,  Watt.  But, 
however  this  may  be,  it  is  admitted  by  both  parties 
that  the  side  of  the  /.  B  Watt  was  cut  through 
down  to  from  one  to  two  feet  of  the  water's  edge, 
the  hole  being  in  the  shape  of  the  letter  V,  narrow 
at  the  bottom  and  widening  uj)wards. 

**  So  far  both  sides  arc  agreed,  but  it  is  here  that 
the  difference  between  them  arises ;  the  witnesses 
for  the  /.  B.  Wait  representing  the  damage  to  the 
ship's  side  to  have  been  very  extensive,  and  to  have 
extended  below  the  water  line ;  the  witnesses  from 
the  Thuringia  representing  it  as  being  a  clean 
cut,  well  above  water  mark,  and  at  the  lowest  point 
so  narrow  that  it  was  only  possible  to  introduce  the 
hand  edgewise  into  it.  And  it  may  make  the 
evidence  of  the  witnesses  more  intelligible  if  I 
here  describe  generally  the  construction  of  the 
/.  B.  Watt 

"  According  to  the  evidence  and  the  plans  which 
have  been  laid  before  us,  it  seems  that  the  /.  B. 
Wait  was  divided  into  five  compartments  by  four 
watertight  bulkheads.  The  centre  compartment 
contained  the  engines  and  boilers ;  forward  of  this 
were  two  compartments,  a  small  one  in  the  bows 
called  the  forepeak,  and  between  it  and  the  engine 
room,  the  forehold;  alaft  the  engine  were  also 
two  compartments,  first  a  large  one  called  the 
after  hold,  and  behind  it  the  lazaret;  running 
fore  and  aft  along  the  middle  line  of  the  after 
hold  was  a  square  box  or  tunnel,  called  by  the 
witnesses  the  tunnel  or  screw  alley,  containing  the 
shaft  which  connects  the  engine  with  the  propellers. 
Under  the  fore  and  after  liolds  were  large  iron 
tanks,  the  tops  of  which  formed  the  flooring  of  the 
fore  and  after  holds  respectively;  they  were  in- 
tended to  hold,  and  at  the  time  of  the  collision  did 
hold  water  for  ballast.  The  tanks  did  not  extend 
under  the  engine  compartment. 

"  I  will  now  proceed  to  state,  so  far  as  my  notes 
will  enable  me  to  do  so,  the  tenor  of  the  evidence 
given  by  the  witnesses,  who  were  prodwcod  on 
behalf  o!  the  /.  B.  WaiL    The  firot  witneaa  exainm^ 


\ 


was  the  master,  Greorge  Dixon.  He  still 
the  time  of  the  collision  he  was  on  the  fan 
bridge,  that  he  came  aft,  ordered  the  < 
be  stopped,  and  then  looked  at  thedti 
the  side,  and  from  what  he  saw  tboDgii 
was  cut  right  down  to  the  water's  edge, 
looked  down  the  fore  hatch  of  the  aft« 
saw  the  water  coming  in  at  the  ship's 
he  says  that  the  top  of  the  tank  was  fa 
was  sticking  up.  He  says  that  he  the 
deck  and  oi^ered  the  boats  oat,  as  he  tl 
vessel  could  not  swim  long.  The  crew 
of  the  vessel's  boats,  and  shortly  afta 
master  left  in  the  third  boat,  hot  befor 
he  says  that  he  took  a  second  look  at  tli 
and  he  then  observed  that  everything  ' 
ning  to  get  covered,  and  that  the  water 
but  not  quite  up  to  the  top  of  the  screw 

"On  his  way  he  met  a  boat  cominj 
Hiuringia,  with  the  fir»t  officer  and  i 
gineer  of  that  vessel,  and  a  pilot  named 
pulled  alongside  the  Ihunngia,  and 
master  of  that  vessel  to  take  the  /.  B.  H 
but  which  it  seems  could  not  have  been 
out  incurring  the  risk  of  capture  byt 
fleet,  which  was  in  the  neighbourfaoo 
then  returned  with  his  chief  mate  and  < 
the  J,  B.  Watt,  where  they^  found  the  thi 
belonging  to  the  Thurtnaia,  who  hac 
them.  What  the  master  then  did  he  d( 
further  than  that  he  got  together  » 
things,  some  silver  spoons,  forks,  cigsn 
on  the  mate  of  the  Thuringia  being  fa 
that  vessel  to  return  they  all  left  the  «i 
and  as  soon  as  they  were  on  board  the 
that  vessel  steamed  away  as  fast  as  si 
avoid  capture  by  one  of  the  French  sh 
which  was  seen  to  have  been  detached 
of  her. 

"  On  cross-examination,  Dixon  admit 
was  a  little  time,  a  very  short  time,af 
lision  when  he  ordered  the  boats  to  1 
He  stated  that  his  vessel  steamed  bet 
and  a  half  and  nine  knots  an  hour,  that 
Heligoland  at  11.30  a.m.  that  day,  or 
hours  before  the  collision,  that  the  w 
fine  and  bright,  the  sea  smooth,  and  tha 
a  light  wind  from  the  north.  He  said  a 
first  time,  on  cross-examination,  that 
head,  which  separated  the  engine-rooi 
after  hold,  appeared  to  be  started  awa 
ship's  side;  he  could  not  say  what  was 
the  rent,  but  it  appeared  to  be  wider 
be  just  sufficient  to  enable  you  to  get 
through.  He  said  also  ou  re-examinati* 
water  went  through  the  rent  into  tl 
room  :  but  to  what  extent  he  could  not 
was  clearly  impossible  for  him  to  do  so, 
mitted  that  he  had  not  been  into  the  ex 
at  all. 

"I  think  that  I  have  stated  all  th< 
parts  of  the  master's  evidence,  except  t 
cross-exam inc<l  a  good  deal  in  regard 
statements  in  the  protest,  where  it  waB 
'  when  they  lefl  the  vessel  first  the  botti 
gash  on  her  port  side  was  two  and  a  haU 
the  water  line,'  and  '  that  when  thef  Id 
second  time  the  water  was  washing  ir.lO 
The  master  had  also  stated  befoira  m 
/.  B.  Watt,  when  they  finally  left  her,  tdi 
nearly  fifbeen  feet  of  water,  and  hs  HW 
TQcoTi(s^*\\>-^'\\)(i>i^^«XAk^^      m  tbs|i 
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tten  drew  only  thirteen  and  a  half  feet  afl. 
idmitted  that  he  had  eiven  instruction b  for 
pntest,  and  that  it  had  been  drawn  up  by  Mr. 
Imll,  the  plaintiff's  solicitor,  but  he  could  give 
iphnation  of  the  differences  between  the  state- 
ii  in  the  protest  and  his  present  evidence. 
Eha  next  witness  examined  was  Thomas 
hg  the  ohief  officer.  He  speaks  to  the  oxten- 
ntore  of  the  damage  in  the  ship*H  side  about 
M(  abaft  the  bridge.  In  contradiction,  how- 
.to  the  master,  he  said,  that  the  bottom  of  the 
or  oat  did  not  extend  down  to  the  water's 
k  Irat  was  about  one  and  a  half  feet  above  it, 
ihat  below  that  point  and  under  water  the 
nras  smashed  in.  He  also  said  that  the  bulk- 
i  which  separates  the  engine  room  from  the 
ihxAd,  was  started  away  from  the  ship's  side ; 
i^ike  joints  and  rivets  were  started;  but  he 
ino  more  information  than  the  master  as  to 
jMent  of  this  damage.  He  said  that,  as  soon 
Ifcad  inspected  the  damage,  he  went  on  deck 
i^  to  get  the  boats  out,  and  that  then  he  took 
taid  look  at  the  damage  through  the  hatch 
b  after  hold,  and  saw   that  the  water  was 

tloYol  with  the  top  of  the  tunnel  alley,  and 
in  the  boat  with  the  master.    This  man 
lards  returned  with  the  master  and  engineer 

^.  B.  Watt,  and  he  and  the  engineer  appear 
gone  down  into  the  engine  room,  and  to 
found  the  chief  mate  and  en^oeer  of 
pio.  He  says,  indeed,  that  the  water 
into  the  en^ne  room,  between  the  end 
head  and  the  ship's  side,  but  not  so 
appears  in  any  great  quantity,  nor  is  it  pre- 
A  wat  there  was  ever  at  any  time  much  water 
»  engine  compartment.  All  that  the  mate 
ns  to  say  on  this  point  is  that,  before  he  left 

B>  Watt  the  first  time,  he  raised  one  of  the 
hole  plates,  and  saw  the  water  nearly  on  a 
with  the  plate ;  but  he  does  not  say  that  he 

any  more  water  there  when  he  returned. 
■erts  very  positively  that  the  donkey  engine 
left  on  before  they  left  the  vessel  the  first 
bmt  admits  that  it  was  stopped  when  they  cot 
M>  her.  He  says  also  that,  when  they  left  her 
Bt  time,  the  water  in  the  alter  hold  was  about 
Bet  above  the  top  of  the  screw  alley ;  but  he 
lot  say  that  he  took  any  soundings ;  he  only 
hat  he  judged  it  to  be  about  four  feet  above 
rew  alley. 

he  other  witnesses  examined  on  behalf  of  the 
7ati  were  William  Peacock,  the  carpenter,  John 
ly,  the  boatswain,  Frederick  Erie,  a  seaman, 
sinn  Goldsmith,  a  master  mariner andpilot, who 
%  passenger  on  board  the  /.  B,  Watt  at  the 
of  the  collision.  All  these  witnesses  speak  to 
ztensive  nature  of  the  damage  in  the  after- 
and  to  the  water  coming  in  there ;  and  the 
iritness,  who  left  the  ship  with  the  master 
that  the  water  was  nearly  to  the  top  of  the 
d.  But  none  of  these  witnesses  apparently 
into  the  engine  room,  and  none  of  them  re- 
)d  to  go  on  board  the  /.  B,  Watt  after  the 
%ng%a*8  people  had  boarded  her. 
Indi,  then,  was  the  evidence  produced  before  us 
16  part  of  the  /.  B.  Wait.  In  reply,  three  wit- 
as  were  produced  firom  the  Thwri/ngia,  viz., 
I  Peter  Neilsen,  chief  mate,  Henry  Averburg, 
noond  engineer,  and  Mathew  Lament  Irvin, 
pQot.  l^iese  were  the  three  persons  who  went 
lik^  Tkwringia  to  the  /.  B.  Wait  to  inspect 


"  Neilsen,  the  chief  mate,  says,  that  when  they 
boarded  the  vessel  the  rent  or  hole  in  the  ship^ 
side  was  from  eight  inches  to  one  foot  above  the 
water  line ;  that  he  did  not  see  any  damage  in  the 
bilge  below  the  water  mark.  He  veiy  properly 
declined  to  swear  that  there  was  not  any  damage 
there ;  all  that  he  would  say  was,  that  he  saw  no 
appearance  of  there  being  any.  He  admits  that 
there  was  a  good  deal  of  water  in  the  after  hold, 
bnt  swears  positively  that  it  was  not  4ft.  above 
the  top  of  toe  tunnel,  as  had  been  stated  by  the 
mate  of  the  /.  B.  Wait,  for  he  says  that  he  could 
see  the  top  of  the  tunnel.  He  adds  that  he  took 
a  shovel,  and  having  fastened  a  piece  of  string  to 
it,'  dropped  it  on  the  starboard  side  of  the  tunnel, 
and  found  the  water  to  be  four  sfians  or  about 
2ft.  Sin.  deep.  The  mate  further  stated  that  he 
saw  the  water  wash  in  as  the  vessel  heeled  over, 
but  he  admits  that  this  could  hardly  account  for 
all  the  water  that  he  saw  in  the  after  hold.  He 
says  that  the  pilot  Irvin  caUed  his  attention  to 
the  vessel's  helm,  and  that  they  lashed  the  helm 
to  port  in  order  to  bring  the  vessel's  head  up  to 
the  wind.  He  can't  say  whether  the  donkey 
engine  was  going  when  they  got  on  board,  but  he 
distinctly  says  that  it  was  going  when  they  finally 
left  her.  This  was  about  three-quarters  of  an 
hour  after  the  collision.  He  says  tnat  when  they 
left  her  she  was  about  3^fl.  or  4ft.  down  by  the  stem. 

"  Henry  Averburg  was  the  next  witness  ex- 
amined, and  his  evidence  was  very  important, 
more  especially  when  taken  in  connection  with  the 
evidence  of  the  first  and  second  engineers  of  the 
J.  B,  Waft  at  the  former  trial,  but  who,  I  may 
observe,  were  not  produced  before  us  at  the  refe- 
rence. Averburg  says  that  as  soon  as  he  got  on 
board  he  went  mto  the  engine  room;  that  he 
found  the  dooi  of  the  mouth  of  the  tunnel  open, 
and  that  there  was  a  little  water  coming  in 
from  the  tunnel  into  the  engine  room.  He  says 
that  he  shut  the  door,  that  the  flow  from  it  was 
thereby  stopped,  and  that  no  more  water  came 
into  the  engme  room  after  that.  He  savs  that  he 
examined  the  state  of  the  engines,  and  found  that 
there  was  a  pressure  of  80Tbs.  to  the  inch,  that 
there  was  no  water  in  the  gauge,  and  that  the 
donkey  engine  was  not  going.  He  says  that  the 
engineer  of  the  J.  B.  Watt  came  down  about  ten 
minutes  after  him ;  that  he  showed  him  the  state 
of  the  engines ;  that  the  engineer  then  set  on  the 
donkey  engine ;  that  there  was  no  difficulty  in 
doing  this,  and  that  it  was  set  on  for  the  purpose 
of  fiUing  the  boilers.  He  further  says  that  he 
went  down  into  the  stokehole;  that  there  was 
no  water  there,  and  that  he  called  the  attention  of 
the  engineer  of  the  /.  B.  Wafi  to  the  fact ;  that  he 
blew  off  the  steam  from  the  boilers,  the  pressure 
being  dangerously  high,  and  that  they  left  the 
donkey-engine  goin^.  When  asked  on  cross- 
examination,  he  declmed  to  swear  that  the  bulk- 
head was  not  started  from  the  ship's  side ;  but  he 
stated  that  no  water  came  from  the  after  hold 
through  the  bulkhead  into  the  engine  room,  and 
that  what  water  came  in  was  through  the  mouth 
of  the  tunnel,  and  that  that  ran  on  to  the  floor  of 
the  engine  room,  and  thence  down  into  the  bilge ; 
but  tliAt  when  the  door  was  shut  no  more  water 
came  in. 

"The  third  witness  was  Irvin,  the  pilot.  He 
stated  that  he  went  on  board  with  the  chief  mate 
and  second  engineer  of  the  Tknringia;  that  on 
getting  on  bom  he  imnoediatol^  iv«a\»  ^vXSci  NSm 
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engineer  into  the  engine  room.  He  speaks  to  the 
door  at  the  mouth  of  the  alley  heing  open,  and  to 
the  water  '  lipping  in,*  as  he  calls  it,  tnrough  the 
opening,  bnt  he  says,  that  when  the  door  was 
olosed  no  more  water  came  in,  either  there  or  at 
any  other  place;  he  also  speaks  to  the  furnace 
doors  being  shut,  and  to  the  pressure  of  steam  in 
the  boilers  being  very  great.  He  then  says  that 
he  went  on  deck  and  saw  the  master  of  the  /.  B. 
Watt  coming  on  board ;  that  he  spoke  to  the  engi- 
neer of  that  vessel,  and  that  they  went  down  to- 
gether into  the  engine  room ;  that  they  had  some 
oonvorsation,  and  that  the  donkey-engine  was  set 
going.  He  says  that  he  went  up  on  to  the  bridge 
and  lashed  the  helm  to  port ;  that  he  then  went 
with  the  mate  of  the  Tliuringia,  and  sounded  the 
water  in  the  after  hold  with  a  shovel,  and  found  it 
to  be  four  spans  or  2ft.  Sin.  deep.  He  adds  that 
he  could  just  see  the  top  of  the  tunnel,  and  that 
they  sounded  by  the  side  of  the  tunnel,  but  on  the 
starboard  side ;  and  in  cross  examination  he  says 
that  he  saw  about  6in.  of  the  tunnel.  The  way  he 
explained  the  presence  of  water  in  the  screw  alley 
was,  that  probably  it  was  not  water  tight,  and 
that  the  water  in  the  after  hold  would  conse- 
quently find  its  way  into  the  alley,  and  thence  out 
of  the  mouth  into  the  engine  room.  This,  I  am 
informed  by  the  merchants,  is  not  at  all  improb- 
able. 

"  All  the  witnesses  on  both  sides  speak  to  the 
vessel  being  still  afloat  when  they  hist  saw  her, 
which  would  be  for  some  two  hours  after  the  ooUi- 
sion,  for  it  is  clear  that  it  was  about  an  hour  after 
the  collision  before  the  Thurlngia  finally  steamed 
away,  and  she  continued  in  sight  for  nearly 
another  hour,  sufficient,  at  all  events,  to  see 
whether  she  was  still  afloat  or  not.  But  the 
matter  does  not  rest  here,  for  we  have  an  affidavit 
on  the  point  from  a  Mens.  Scnez,  a  commander  in 
the  French  navy,  which  I  had  no  hesitation  in 
admitting.  This  gentleman's  evidence  is,  that  on 
the  14th  Oct.  last  he  was  second  in  command  of 
the  French  ship  of  war  Heroine^  which  was  then 
cruising  in  company  with  the  French  fleet  in  the 
neighbourhood  of  Heligoland.  Ho  says  that  be- 
tween two  and  three  o'clock  in  the  afternoon, 
owing  to  certain  manceuvres  which  appeared  sus- 

Sicious  on  the  part  of  a  large  steam  vessel,  the 
leroine  was  ordered  by  the  French  Admiral  to 
proceed  toward  her.  On  their  approach  the  stt^am 
vessel,  which  could  have  been  no  other  than  the 
Thuringia,  steamed  off  at  full  speed,  and  they  then 
observed  another  vessel,  whi(;h  proved  to  be  the 
/.  B,  W(iitt  which  had  apparently  been  damaged 
in  a  collision.  He  says  that  on  the  way  they 
picked  up  the  boat  of  the  J.  B.  Wait,  He  de- 
scribes tne  injury  as  being  in  the  form  of  a  V, 
and  extending  to  between  forty  and  fifty  centi- 
metres of  the  water,  and  says  that  the  stern  was 
deep  in  the  water,  but  not  to  an  extraordinary 
degree.  He  says  that  the  Heroine  remained  for 
about  twenty-five  minutes  near  the  /.  B.  Watt,  and 
then  steamed  away  again  to  rejoin  the  French 
fleet.  He  says  that  he  continued  to  watch  the 
/.  B.  Watt,  and  that  at  half-past  five  o'clock,  at 
which  time  they  were  about  twelve  miles  away 
from  her,  she  was  still  afloat,  and  that  as  the  night 
was  approaching,  and  they  were  distancing  her, 
he  lost  sight  of  her. 

**  Commander  Senea  adds  that  he  asked  to  be 
allowed  to  go  on  board  the  vessel,  but  that  the 
oaptaiu  refused  hia  permiaBion,  layVixg  ihaifc  Ida 


was  afraid  she  was  in  a  sinking  ooodifck 
that  on  his  repeating  his  request  Gapfeu 
put  him  off  to  the  following  day,  saying  t 
night  was  coming  on,  and  that  thev  miii 
the  fleet.  On  tne  following  day  tW  n 
but  could  find  no  traces  of  her.  ^ow, 
deal  was  made  of  this  in  the  argnmente  of  ( 
it  was  said  that  Captain  Bmat,  having 
to  allow  Commander  Senes  to  go  oi 
the  vessel,  saying  that  he  was  tfr 
was  in  a  sinking  state,  shows  that  ihe 
ance  of  the  vessel  at  that  time  was  nc 
lead  him  to  think  that  she  was  mom 
in  danger  of  sinking ;  but  I  do  not  think  1 
is  a  necessary  influence.  It  may  be  thi 
mander  Senez's  application  was,  or  thii 
Bruat  may  have  understood  his  applkati 
not  simply  to  go  on  board  and  inspect  th 
but  to  go  on  board  and  endeayonr  to  na?i| 
into  a  port  of  safety ;  and  he  may  very  i 
have  hesitated,  looking  at  the  nature  of  I 
on  which  the  French  fleet  was  employed, 
his  second  in  command  to  go  on  board  an  i 
and  disabled  vessel,  night,  as  he  says,  oa 
and  being  under  orders  to  rejoin  the  fleet 
events,  the  evidence  of  Commander  Sena 
cise  upon  the  point,  that  in  his  opinion  she 
then  in  a  sinkmg  state ;  and  the  natural  i 
from  Captain  Bruat  haying  retomed  onth 
ing  morning  to  look  for  the  vessel  istli 
opinion  she  might  have  even  then  been  iA 
Commander  Senez  farther  states  that  tha 
was  at  the  time  very  fine,  that  the  sea  in 
that  there  was  hardljr  any  wind^  and  that  t 
kind  of  weather  continued  during  the  nij 
the  following  6ay  ;  and  that  the  plaoe  wh 
fell  in  with  the  /  B,  Wait  was  about  eighte 
to  the  north-west  of  Heligoland. 

*'  It  is  not  necessary  that  I  should  do  m 
very  briefly  refer  to  the  evidence  of 
Petley,  who  is  a  retired  oaptain  in  the  Boj 
and  was  formerly  commander  of  Her  1 
yacht.  All  that  he  was  apparently  proi 
prove  was  that,  if  the  vessel  could  have  1 
to  Heligoland,  means  oould  there  ha 
obtained  either  to  repair  her,  or  at  all  € 
stop  the  leak  sufficiently  to  allow  of  h 
taken  to  a  port  where  the  repairs  could  b 
completed. 

*'  I  have  now  carefully  examined  the  wb 
evidence  that  has  been  produced  before 
I  will  proceed  to  state  what  appears  to 
the  fair  inference  to  be  drawn  from  it 

"  First,  then,  we  think  that  it  is  deai 
blished  that  the  blow  which  the  /.  B,  I 
tained  was  of  a  much  more  serious  chanc 
those  on  board  the  Thuringia  are  pre] 
admit.  The  discrepancy,  as  I  have 
observed,  can  readily  be  understood,  if  we 
ber  the  great  difference  in  sise  between 
vessels,  and  the  fact  that  the  Thuringia, ' 
stem,  struck  the  /.  B.  Watt  on  her  port  flidi 
strongest  part  of  the  former  against  the 
part  of  the  latter  vesseL  The  witnesses  fi 
/.  B,  Watt  speak  positively  to  the  fiicft  t 
water  was  coming  m  in  a  stream  at  the  bil 
indeed,  it  would  be  difficult  to  aooonnt  fori 
water  being  in  the  vessel  if  thoe  bad  I 
damage  below  the  water  line,  and  noot  h 
clean  cut,  varying  in  breadiih  firom  a  fbv  a 
about  a  couple  or  feet,  and  the  lowsit  wK 
/was  between  one  and  two  feetabora  im^ 
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land*  we  are  not  disposed  to  charge 
firom  the  Thuringia  with  deposing 
bhey  state  that  they  could  see  no 
f  damage  to  the  hilge,  or  any  appear- 
coming  in  at  that  part.  It  is  to  be 
the  witnesses  from  the  /.  B,  Wait 
he  damage  had  only  just  been  done, 
)  water  would  probably  have  been 
ip  in  a  stream.  When,  however,  the 
I  the  Thurmgia  saw  it,  the  water  had 
ibly,  and  it  might  very  possibly  be 
ula  then  be  not  only  no  rush,  but 
irceptible  flow  of  water  into  the  hold, 
easons  we  are  inclined  to  think  that 
ve  been  more  or  less  damage  done 
T  line,  sufficient  to  allow  a  very  large 
to  get  into  the  vessel. 
K)int  to  be  considered  is  the  precise 
bhe  damage  was  done.  The  evidence 
t  vessel  was  struck  about  6ft.  abaft 
bridge.  Now  it  appears  from  the 
,  and  it  was  so  stated  by  the  master 
),  that  the  end  of  the  bridge  aft  was 
the  bulkhead  which  separates  the 
rtment  from  the  after  hold.  The 
the  ship's  side  would  consequently 
abaft  tnat  bulkhead;  and  as  the 
)  bilge,  and  from  which  the  water 
y  be  supposed  to  have  come  in,  is 
baving  oeen  directly  under  and  in 
3  rent  in  the  ship's  side,  it  follows 
re  from  the  outside  would  be  into  the 
.  this  agrees  with  what  all  the  wit- 
kt  it  was  into  the  after  hold  that  the 

etermine  what  was  the  amount  of 
;h  this  vessel  was,  and  how  far  there- 
onmentwas  or  was  not  justifiable,  it 
rtant  to  ascertain  what  Quantity  of 
ros  in  the  vessel  when  tney  finally 
lis  I  think  we  shall  not  have  much 
•ing.  The  evidence  of  the  witnesses 
Vatt  is  that  when  they  left  her  the  first 
•  was  nearly  over  the  tunnel,  but  not 
iter  says  that  before  getting  into  the 
look,  cMecond  look,  into  the  hold,  and 
everything  was  beginning  to  get 
he  says  that  he  could  see  the  top  of 
jcrew  alley,  but  that  the  water  was 
J.  To  judge  from  the  plans  which 
before  us,  it  would  seem  that  the  top 
was  about  4^f t  above  the  floor  of 
and  I  am  informed  by  the  merchants 
probably  its  height.  We  may  take 
cording  to  the  evidence  of  the  master 
e  /.  B.  Watt  there  were  about  4ft.  of 
ter  hold  when  they  abandoned  her 
4ft.,  that  is  to  say,  above  the  top  of 

• 

ow  to  the  evidence  of  the  people 
vngiat  we  find  that  the  first  thing 
vhen  they  got  on  board  was  to  go  to 
m  and  to  see  in  what  state  that  was. 
ryin  came  up,  and  he  and  the  mate 
le  fore  hatch  of  the  after  hold,  and 
found  2ft.  Sin.  of  water.  It  is  true 
ded  on  the  starboard  side,  and  that 
ing  a  list  to  port  it  is  probable  that 
Id  be  Bomewnat  greater  on  the  port 
tlyrae  witnesses  say,  that  they  could 
be  top  of  the  tunnel,  and  that  the 
Illy  bat  not  quite  oyer  it;  if,  theOf 


I  the  top  of  the  tunnel  was  only  4(ft.  above  the  floor 
of  the  after  hold,  it  is  clear  that  on  neither  side  of 
the  tunnel  could  there  have  been  much  more  than 
about  4ft.  of  water.  I  dismiss  at  once  the  state- 
ment of  the  mate  of  the  /.  B,  Watt,  that  the  water 
was  4ft.  above  the  tunnel,  as  it  is  wholly  unsup- 
ported, and  he  does  not  say  that  he  ever  sounded, 
or  that  he  even  looked  into  the  after  hold  when  he 
returned  to  the  /.  B.  Watt,  so  that  we  have  nothing 
to  show  us  upon  what  grounds  he  formed  his 
opinion.  It  is  possible  that  the  mate  may  have 
meant  that  it  was  4ft.  above  the  top  of  the  hallast 
tank,  in  which  case  his  evidence  would  be 
Quite  consistent  with  that  of  the  witnesses  from 
tne  Thuringia,  he  measuring  the  depth  on  the  port 
side,  and  they  on  the  starboard  side  of  the  tunnel. 
The  statement,  too,  in  the  protest,  that  when  they 
left  the  /.  B,  Watt  the  first  time  there  were  7ft. 
of  water  in  her,  and  that  when  they  finally  abandoned 
her  there  "were  about  9ft.,  seems  to  point  to  the 
same  conclusion ;  for  the  top  of  the  ballast  tank 
having  been  broken  it  might  very  well  be  said  that 
there  was  this  depth  of  water  in  her,  including 
that  in  the  tank  and  after  hold  together.  If,  how- 
ever, the  vrater  had  been  4ft.  above  the  top  of  the 
tunnel,  the  plans  of  the  vessel  show  that  it  would 
have  been  some  2ft.  above  the  hold  beams,  a  fact 
which  could  hardly  have  escaped  the  attention  of 
the  mate  of  the  jT  B.  Watt,  or  the  witnesses  from 
the  Hiuringia, 

"  I  think  then  that  the  fair  result  of  the  evidence 
on  both  sides  is  that,  when  the  vessel  was  finally 
abandoned  the  water  was  not  higher  than  the  top 
of  the  tunnel,  and  that  it  had  not  risen  much,  if  at 
all,  from  the  time  when  the  master  had  first  left  his 
vessel.  Now  this  is  what  might  naturally  have 
been  expected  from  the  &ct  tnat  this  vessel  was 
divided  into  water  tight  compartments.  The 
object  of  water  tight  compartments,  it  need  hardly 
be  stated,  is  to  enable  a  vessel,  even  when  one  of 
her  comimrtments  is  filled  with  water,  to  float  by 
the  buoyancy  of  the  others ;  and  in  the  present 
case,  the  vessel  being  in  ballast,  and  the  fore  hold 
and  fore  and  after  peaks  being  empty,  the  floating 
power  must  have  been  very  great.  So  far,  there- 
fore, we  see  nothing  which  should  have  induced  a 
master  of  *  ordinary  nautical  skill  and  resolution  ' 
to  abandon  his  vessel. 

"  Let  us  now  see  what  was  the  condition  of  the 
engine  room,  and  whether  there  was  anything  in 
this  compartment  or  in  the  state  of  the  engines  and 
machinery  which  would  necessitate  the  abandon- 
ment of  this  vessel.  It  was  said  that  the  force  of 
the  blow  started  the  bulkhead,  which  separated  the 
engine  room  from  the  after  hold,  away  from  the 
port  side  of  the  ship,  that  it  started  the  joints  and 
rivets.  The  only  witnesses  from  the  /.  B.  WaU 
who  speak  to  this  fact  are  the  master  and  mate 
They  could  not  say  to  what  extent  it  was  started, 
but  they  said  that  the  water  found  its  way  from  the, 
after  hold  past  the  end  of  the  bulkhead  into  the 
engine  room.  Seeing,  however,  that  the  master, 
acccording  to  his  own  evidence,  never  went  into 
the  engine  room  at  all  after  the  collision,  we  can 
hardly  place  much  reliance  upon  his  statement; 
and  the  mate,  although  he  says  that  water  was 
coming  through  into  the  engine  room,  does  not  say 
that  it  came  through  in  any  great  Quantity.  On 
the  other  hand  we  have  the  eyioenoe  of  the 
engineer  of  the  Thwrinaia,  and  of  Lryin  the  pilot, 
who,  although  they  will  not  swear  that  the  end  of 
the  bulkheaa  was  not  started  from  the  ship's  udft^ 
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•weftr  yerr  positively  that  no  water,  or  at  all  events 
none  that  they  oonla  discover,  entered  the  eng^e 
room  in  that  place.  Thej  say  that  the  only  water 
that  entered  the  engine  room  was  from  the  tnnnel ; 
that  they  found  the  door  of  the  tunnel  into  the 
engine  room  open ;  that  they  closed  it ;  and  that 
from  that  time  no  more  water  came  into  the 
engine-room.  It  is  perfectly  clear  from  the  evidence 
of  these  two  persons,  as  well  as  from  that  of  the 
mate  of  the  f.  B.  Watt,  who  joined  them  in  the 
engine  room  when  he  returned  to  the  vessel,  that 
there  was  very  little  water  even  at  that  time  in  the 
engine  room.  The  mate  of  the  /.  B.  Watt  indeed 
8a3rs  that,  before  he  left  her  the  first  time,  he  lifted 
one  of  the  stokehole  plates,  and  that  the  water 
was  then  nearly  on  a  level  with  the  plate ;  but 
he  does  not  say  that  when  he  returned  the  water 
was  above  the  plate;  and  the  two  other  witnesses 
from  the  Thuririgia  say  that  they  looked  into  the 
stokehole,  but  did  not  see  any  water  in  it.  Either 
then  the  mate  must  have  been  mistaken  the  first 
time,  when  he  said  that  the  water  was  nearly  on  a 
level  with  the  stokehole  plate,  or  the  water  must 
have  ceased  to  rise  in  the  engine  room  between  the 
time  of  his  having  looked  into  the  stokehole  and 
the  time  of  his  return  to  the  vessel,  a  period  of  at 
least  a  quarter  of  an  hour.  No  one  pretends  that 
it  ever  at  any  time  was  on  a  level  witn  the  floor  of 
the  engine  room.  I  may  add  that  the  vessel  being, 
by  the  concurrent  testimony  of  all  parties  at  that 
time  very  much  down  by  the  stem,  the  water  which 
is  usually  found  in  the  limbers  would  naturally 
flow  towards  the  after  part  of  the  vessel,  and 
would  thus  rise  rather  nigher  in  the  stokehole. 
We  are,  however,  of  opinion  that  there  is  no 
evidence  to  show  us  that  the  amount  of  water  in 
the  engine  room  compartment  was  such  as  to  have 
induced  a  master  of  '  ordinary  nautical  skill  and 
resolution '  to  have  abandoned  his  vessel. 

"  I  now  come  to  a  matter  which  appears  to  us  to 
be  of  very  gp-eat  importance  to  the  aecision  of  this 
case,  namely,  the  state  and  condition  of  the  engines 
when  she  was  finally  abandoned.  Whether  the 
donkey-engine  was  or  was  not  set  on  before  the 
master  ana  crew  left  the  vessel  on  the  first  occasion, 
it  is  certain  that  it  was  not  going  when  they 
returned  to  her.  The  engineer  of  the  Thuringia 
and  Irvin  both  say  so,  and  they  are  confirmed  in 
that  statement  by  the  mate  of  the  /.  B.  Watt 
himself.  The  engineer  of  the  Thuringia  and  Irvin 
state  further,  that  when  they  got  into  the  engine 
room  they  found  the  water  in  the  boilers  very  Tow, 
and  a  pressure  of  steam  of  about  80lb.,  a  pressure 
which  I  need  hardly  observe  is,  for  a  marine  and 
low-pressure  steam  engine,  highly  dangerous. 
They  state  also  that  the  furnace  doors  were  closed 
and  the  safety-valve  shut  down.  If  their  state- 
ment is  to  be  believed,  and  I  can  find  no  contradic- 
tion to  it,  the  state  in  which  the  engines  were  left 
might  have  led  to  the  boilers  very  soon  exploding. 
They  say  that  they  immediately  set  the  donkey- 
engine  to  work  to  pump  water  mto  the  boiler,  that 
they  opened  the  safety  valve  and  furnace  doors, 
and  took  the  proper  measures  for  obviating  any 
accident  from  this  cause ;  they  could  do  no  more, 
for  to  put  the  principal  engines  in  motion  they 
would  nave  required  other  hands  to  assist  them. 
The  conclusion  then  from  this  evidence  is,  that  the 
engineers,  instead  of  taking  the  proper  and  neces- 
sary precautions  to  avoid  a  catastrophe,  left  the 
engines  in  such  a  condition  as  might  not  unnaturally 
have  led  to  the  speedy  deBtruotiou  of  tbi^  yoeaeU 


And  here  I  cannot  bat  express  my  nr] 
neither  the  first  nor  the  second  engiiif 
J.  B.  Wait  were  produced  before  db  for 
tion ;  it  might  have  been  thought  Uiit,ati 
the  first  engineer,  who  was  in  the  en{ 
with  Irvin  and  the  mate  of  the  Tkwii^q 
have  been  produced  before  us.  I  im  t 
they  were  both  produced  on  the  prindpa 
with  a  view  rather  to  show  that  the 
a  very  severe  blow,  and  that  incident 
evidence  was  given  as  to  Uie  state  in 
engines  were  uft;  but  I  do  not  thiol 
somewhat  loose  statements  made  by  tbi 
occasion  can  weigh  against  the  positive 
evidence  of  the  witnesses  that  have  beei 
before  us,  supported  as  they  are  on  sevt 
by  evidence  frt>m  the  J.  B.  Wait  herselL 
"  What  then  appears  to  have  been  t 
this  vessel  when  she  was  abandoned  ? 
about  4ft.  of  water  in  her  after  hold  abo7i 
the  ballast  tanks.  The  other  four  oon 
were  free,  save  perhaps  that  in  the  ei 
partment  there  may  have  been  a  little 
not  sufficient  to  cover  the  floor  af  the  eo 
and  very  very  far  frt>m  extinguishing  tl 
interfering  in  any  way  witn  the  acti 
engines,  which  so  far  as  the  evidence  go 
to  have  been  in  perfect  working  oon£t 
having  been  turned  on  to  set  the  donkei 
motion  just  before  they  finally  abanc 
Under  these  circumstances,  what  oog) 
been  the  duty  of  a  master  of  '  ordinsr 
skiir  and  of  'ordinary  courage  and  re 
Why,  surely  to  have  stopped  up  the  n 
ship's  side  with  sails,  bedding,  or  an 
hand,  to  have  stopped  the  flow,  if  any 
was,  of  water  from  the  after  hold  into  t 
room,  to  have  put  the  engines  in  moti( 
have  taken  the  vessel  to  ^ligoland,  whe 
ing  to  the  evidence  of  Capt.  Petley,  mi 
readily  have  been  procnrefd  to  stop  the 
ciently  to  take  the  vessel  to  a  port  i 
necessary  repairs  could  have  been  ( 
Instead,  however,  of  taking  any  of  thei 
measures,  the  master,  immediately  th 
takes  place,  looks  over  the  ve^iel's  side, 
that  she  has  been  cut  down  to  the  wate 
conclusion  which  it  is  clear  was  not  f 
fact,  and  which,  if  it  had  been,  was  not  s 
cient  to  justify  the  abandonment  of  tl 
he  then  orders  the  boats  out,  and  witb 
into  the  engine  room  or  doing  more  tb 
look  down  into  the  after  hold,  he  and 
collect  their  private  eflects,  or  at  all  eve 
portion  of  them,  and  abandon  their  ve 
engineers,  too,  seem  equally  to  have 
their  duty,  and  to  have  left  the  engines 
which  might  possibly  in  a  short  time  ha^ 
in  the  total  destruction  of  the  vessel  Ai 
too,  with  a  smooth  sea,  fine  weather,  a  1 
wind,  Heligoland  at  a  distance  of  oi 
eighteen  miles  ofl*,  and  a  vessel  from  the  Y\ 
approaching  them,  from  whom  they  mi; 
rally  have  expected  to  receive  assistan 
been  needed.  More  gross  and  culpable  i 
duty  on  the  part  of  the  master  and  crev 
be  difficult  to  imagine.  The  vessel  at  ha 
rate  of  steaming  would  have  reached  HflG 
about  two  hours  and  a  half,  her  eognui 
far  as  appears  from  the  evidence  in  porfMi 
order,  and  according  to  the  evidenooof  On 
Senez,  she  was  still  afloat  at  httffM^'* 
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'  abont  four  bonrs  after  the  collision,  and  this, 
rithout  her  having  been  pumped  at  all  during 
time.  Under  all  the  circumstances  of  the 
re  are  of  opinion  that  the  master  and  crew 
e  J,  B.  Watt  did  not  show  that  ordinary 
3al  skill  and  courage  which  might  reasonably 
been  expected  of  them ;  they  seem  to  have 
taken  with  a  groundless  panic,  and  to  have 
1  presence  of  mind  only  in  one  point — namely, 
ing  their  own  clothes  and  private  effects. 
Q  the  authority,  then,  of  Tlie  Flying  Fish 
o  P.  C.  C,  N.  S.  77  ;  Bro.  &  Lush.  436 ;  12 

Bep.  N.  S.  619;  3  Mar.  Law  Cas.  O.  S. 
and  of  the  judgment  of  Dr.  Lushington  in 
Etfie  of  The  Lmda  (Swa.  Rep.  p.  306),  I 
hold  that  the  master,  having  shown  a  great 
of  'ordinary  nautical  skill  and  resolution,' 
fwners  are  not  entitled  to  recover  as  for  a 
loss  ;  all  that  they  can  properly  claim  is 
mount  which  would  have  been  necessarily 
ided  by  them  to  restore  this  vessel  to  the 
state  in  which  she  was  previous  to  the  colli- 

To  ascertain  what  this  should  be  is  by  no 
B  an  easy  inquiry,  nor,  I  fear,  can  it  be  a 
wtisfactoiy  one,  owing  to  the  want  of  suffi* 
materials  on  which  to  form  a  sound  opinion. 
b  question,  however,  which  must  be  faced,  and 
Ih  parties  have  a^eed  to  leave  the  matter  to 
nave  expressea  their  intention  not  to  pro- 
further  evidence  on  the  point,  we  must 
r  an  estimate  as  the  materials  before  us 
ie  us  to  do. 

then,  I  should  observe  that  from  the 
we  have  taken  of  this  case,  the  vessel 

easily,  by  the  unaided  efforts  of  her  own 
iliave  been  taken  into  a  place  of  safety.  No 
id,  therefore,  for  salvage  assistance  would  be 
■able  as  a  part  of  the  claim.  She  would  on 
nival  at  Heligoland,  or  perhaps  even  at  Cux- 
D,  have  undergone  some  temporary  repairs 
ient  to  enable  ner  to  reach  a  port  where  her 
n  could  have  been  completed ;  possibly,  even, 
tort  of  her  owners  in  this  country.  These  ex- 
SB  we  should  be  disposed  to  estimate  at  the 
of  2501.  On  her  arrival  at  Hartlepool,  say, 
ronld  have  had  to  be  docked,  the  plates  in  her 
and  bilge  replaced,  the  bulk  head,  if  started, 
benod,  and  generally  put  into  a  state  of  repair. 

we  estimate  at  the  sum  of  1750Z.  To  this 
d  have  to  be  added  the  compensation  due  to 
owners  during  the  period  of  her  detention 
it  undergoing  repairs.  This  we  consider 
d  be  fulfy  covert  by  a  sum  of  750Z.    The 

amount,  therefore,  which  we  should  allow  to 
nmers  as  sufficient  to  enable  them  to  restore 
vessel  to  the  condition  in  which  she  was  pre- 
B  to  the  collision  would  be  2750Z.,  with  interest 
BOp,  say,  from  the  1st  Jan.  1871. 
With  regard  to  the  claim  of  the  master  and  crew 
3ieir  private  effects,  seeing  that  in  our  opinion 
Vessel  not  only  ought  to,  but  might  easily 
^  been  taken  into  a  place  of  safety,  and  that  no 
*ge  appears  to  have  been  done  in  the  collision 
®  calnn  or  quarters  of  the  master  and  crew, 
^ny  of  their  effects,  we  think  that  it  must  be 
'Qd  in  toto.  And  the  same  observation  applies 
^  claim  for  two  cases  of  goods  stated  to  have 

On  board,  and  which  are  valued  together 

kie  last  item  of  the  claim  relates  to  the  loss 

Ni  to  have  been  sustained  by  the  owners  of 

3.  WaU  in  respect  of  certain  charter-parties. 

rCflL  lif  H«  B^ 


It  appears  that  the  owners  had,  on  the  29th  Sept. 
1870,  entered  into  a  charter-party  to  carry  two 
cargoes  of  coals  from  West  Hartlepool  to  Ham« 
burgh  at  a  certain  rate  of  freight.  She  had  per- 
formed one  voyage,  and  was  returning  to  Hartle- 
pool to  take  on  board  the  second  cargo  under  this 
charter-party  when  the  collision  occurred.  In  the 
meantime,  however,  and  iust  previous  to  the  colli- 
sion, the  owners  had  on  the  11th  Oct.  entered  into 
a  further  charter  for  the  conveyance  of  two  other 
cargoes  of  coals  between  the  same  ports,  to  com- 
mence after  completing  the  delivery  under  the 
first  charter.  There  were,  consequently,  three 
voyages  uncompleted,  and  the  owners  claim  a  sum 
of  7312.  12«.,  being  the  net  profit  which  they  say 
they  should  have  made  on  those  three  voyages,  or 
at  tne  rate  of  243L  17«.  4(i.  for  each  voyage.  No 
evidence,  however,  was  given  that  the  owners  had 
not  by  means  either  of  their  own  or  of  some  other 
vessels  completed  the  charters  and  thus  earned  the 
freights ;  and  it  is  clear  that,  if  by  the  exercise  of 
ordinary  care  and  diligence  they  could  have  done 
so,  this  claim  could  not  be  allowed.  It  was  with 
this  view  that  I  put  the  question  to  Mr.  Wilkin- 
son, the  managing  owner,  as  to  the  number  of 
screw  steam  vessels  of  this  description  which  they 
had  in  their  employ.  It  is,  however,  not  necessary 
to  say  more  on  the  subject,  as,  on  my  asking 
whether  the  item  was  seriously  contended  for,  Mr. 
Butt,  on  behalf  of  the  plaintiffs,  immediately  with- 
drew it. 

"  It  only  remains  that  I  should  say  a  few  words 
on  the  question  of  costs.  In  an  ordinary  case  of 
this  description,  where  the  claim  was  reasonable, 
and  made  bond  fide,  even  though  I  might  under 
all  the  circumstances  have  held  the  abandonment 
to  have  been  unjustifiable,  I  should  perhaps  have 
been  inclined  to  leave  each  party  to  pay  his  own 
costs  of  the  reference.  But  in  the  present  case 
there  are  some  circumstances  which  would  lead 
me  to  come  to  a  somewhat  different  conclusion. 
The  claim  for  the  value  of  the  vessel  is  18,480Z. 
Now  Mr.  Wilkinson,  the  managing  owner,  in  an 
affidavit  which  had  been  filed  in  the  proceedings, 
had  stated  that  her  market  value  at  the  time  of 
the  collision  was  16,900L ;  when,  however,  he  was 
examined  before  us  he  admitted  that  her  cost 
price  had  not  exceeded  15,000L,  but  he  said  that, 
although  she  had  been  ten  months  afioat,  the 
value  of  such  vessels  had  risen  to  that  extent 
between  the  times  of  her  being  built  and  her  loss. 
He  further  stated  that  the  difference  between  the 
alleged  market  value  16,900i.,  and  the  amount  of 
the  claim  18,480L,  was  due  to  freight.  But  it  was 
pointed  out  to  him  that  he  had  received  the  freight 
on  the  first  voyage,  and  that  the  estimated  profit 
on  the  three  subsequent  voyages  contracted  for 
under  the  charter-parties  formed  a  separate  item 
of  the  claim.  No  other  explanation  was  given  by 
him  of  the  difference.  Mr.  Wilkinson  admitted 
that  there  had  been  a  contract  for  the  price  of  the 
vessel,  and  undertook  to  produce  it,  and  when  that 
was  subsequently  done,  it  turned  out  that  the 
contract  pnce  was  for  14,000L  only,  and  moreover, 
that  the  terms  of  sale  were  '  to  be  considered  as  on 
the  basis  of  half  cash  on  completion,  and  half  six 
months  from  date  of  completion,*  which  is  a  very 
different  thing  from  what  we  had  been  given  to 
understand  was  the  cost  price  of  the  vesscJ. 

"  On  the  whole,  looking  at  the  very  uniustifiable 
manner  in  which  this  vessel  was  abanaoned,  the 
exorbitant  claim  for  thie  '<7^\xa  oil  \^<&  ^\^^  ^sA^^ 
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claim  for  the  alleged  loss  on  the  charter-parties 
which  could  not  oe  sustained  at  the  hearing ; 
looking  also  at  the  fact  that  the  amount  claimed 
was  19,441{.  68.  2d.f  and  the  amount  reported  due 
is  only  2750L ;  we  think  that  the  plaintiffs  ought 
to  pay  all  the  costs  of  the  reference.  And  I  shall 
so  report.  **  H.  G.  Both£BT,  Begistrar. 

"  June  13, 1871." 

From  this  report  the  plaintiffs  appealed  to  the 
court,  and  filed  a  petition  m  objection  to  the  report, 
objecting  on  the  following  grounds : — First,  because 
the  /.  B.  Watt  had  received  such  injury  in  the  col- 
lision that  it  would  have  been  impossible  to  have 
navigated  her  to  a  place  of  safety;  secondly, 
because  the  abandonment  of  the  /.  B.  Waft  by 
her  master  and  crew  was  not,  under  all  the  cir- 
cumstances of  the  case,  such  an  abandonment  as 
would  work  a  forfeiture  of  her  owner's  right  to 
recover  as  for  a  total  loss ;  thirdly,  because  on  the 
tact8  found  in  the  said  reasons  of  the  register, 
he  has  erroneously  held  that  the  plaintiffs  are  not 
entitled  to  recover  as  for  a  total  loss ;  fourthly, 
because  on  the  hearing  before  the  registrar,  after 
all  the  witnesses  on  behalf  of  the  plaintiffs  had 
been  examined,  an  affidavit  of  one  M.  Senez,  an 
officer  in  the  French  navy,  which  had  been  until 
that  time  kept  back  by  the  defendants,  was  pro- 
duced by  them  and  tendered  in  evidence;  and 
though  objected  to  by  the  plaintiffs,  was  admitted 
by  the  registrar.  Such  affidavit  went  to  show  that 
the  /.  B.  Waft  continued  to  float  for  a  long  time 
after  she  was  abandoned,  and  that  she  might  have 
been  saved  by  her  master  and  crew ;  fifthly,  be- 
cause the  registrar  found  that  the  /.  B.  Watt  might 
have  been  taken  to  Heligoland  and  there  tempo- 
rarily repaired ;  whereas,  in  fact,  even  if  she  could 
have  been  taken  to  Heligoland,  there  was  not  at 
Heligoland  any  place  where  she  could  have  been 
put  in  safety,  or  any  place  where  or  means  by 
which  she  could  have  been  temporarily  repaired ; 
sixthly,  because  the  findings  in  the  report  are 
against  the  weight  of  evidence. 

An  answer  was  filed  on  behalf  of  the  defendants, 
supf>orting  the  report,  denying  the  reasons,  and 
submitting  that  the  admission  of  the  affidavit  of 
M.  Senez  was  in  accordance  with  the  practice 
at  these  references,  and  alleging  that  tne  fifth 
reason  was  unsupported  by  evidence.  On  this 
answer  the  plaintiffs  concluJed.  As  to  the  admis- 
sibility of  M.  Senez's  affidavit,  see  ante,  p.  16(5. 

March  11  and  12. — Buttj  Q.  0.  and  Clarksojh  for 
the  plaintifis. — Tliere  are  two  questions :  first, 
was  the  /.  B.  Watt  so  injured  by  the  collision  that 
she  must  have  perished?  secondly,  was  she  im- 
properly abandoned  Y  The  vessel  had  disappeared 
before  the  next  morning.  The  law  has  been 
in*ongly  applied  by  the  registrar ;  the  case  of  The 
Flying  Fish  (3  Moo.  P.  C.  C,  N.  S.,  77 ;  Bro.  A 
Lush,  436;  12  L.  T.  Rep.  N.  S.  619),  cited  by  him, 
differs  widely  from  this  case.  The  Thurin^ia 
alxindoned  the  /.  B,  Watt  and  refused  all  assist- 
ance, and  they  have  no  right  now  to  say  that  there 
was  undue  haste  and  want  of  care  on  our  part  in 
C|uittiug  our  vessel,  and  that  they  are  therefore 
liable  only  for  a  partial  loss.  They  stood  off  with 
our  crew  within  an  hour  of  the  collision.  In  the 
Flyhuj  Fish  {sup.)  it  is  said  that  in  an  emer- 
gency great  allowance  is  to  be  made  for  errors  of 
judgment,  and  this  is  applicable  here,  where  a 
violent  and  dangerous  collision  had  just  oc- 
curred. The  crew  of  the  /.  B.  Watt  were  com- 
pelled  to  leave  her  because  the  TKuringia  wo>]id 


not  stay  for  fear  of  the  Frendi  „. 
moral  blame  attaches  to  our  crew;  tii 
ringia  was  bound  to  have  remahied  by 
to  have  left  our  crew  on  board  if  they  thoQ 
could  be  got  into  safety,  or  to  have  tabnl 
tow  if  her  own  crew  were  insufficient  to  tak 
Heligoland.  At  common  law  the  rule  as 
tributory  negligenoe  is  that  a  plaintiff  can 
nothing  if  his  own  acts  have  in  any  waj 
the  injunr,  but  this  is  qualified  by  the 
Lynch  v.  Nurdin  (10  L.  J.  73,  Q.  B. ;  1  Ac 
29).  That  was  a  case  of  injury  to  a  child  o 
years ;  and  it  was  held  that  as  the  original 
duct  of  the  defendant's  servant  led  to  the  { 
even  the  subsequent  misconduct  of  the 
did  not  disentitle  him  to  recover,  as  he  co 
be  required  to  exercise  ordinary  care,  andt 
was  to  be  measured  by  his  capacity,  i] 
to  this  is  the  case  where  a  tortious  act  of  di 
dants  has  caused  such  a  panic  that  the  p 
are  incapable  of  exercising  their  ordisar 
ment  ana  abandon  their  vesseL  The  phunt 
disentitled  because  the  master  has  by  the  i 
become  so  morally  incapable  that  he  cannot 
ordinary  nautical  skill.  The  onus  of  proof 
a  case  lies  upon  the  wrongdoer,  who  seek 
himself  of  his  liability  (The  Kingston  hy  ^ 
Bob.  157) ;  he  must  show  that  the  loss 
wholly  caused  by  his  de&ult.  In  The 
(Swab.  211)  it  is  held  that  a  plaintiff  maj 
unless  he  be  guilty  of  gross  negligence,  asc 
laid  down  in  The  Countess  of  DurJiam  (9) 
Law  Mag.  279).  The  Fensher  («up.)  iscoiil 
The  Flying  Fish.  The  facts  in  The  Linh 
306),  cited  ill  the  report,  are  very  differei 
these.  In  The  Flying  Fish  (sup.)  there 
emergency,  whilst  here  there  was  only  a  sho 
to  deliberate,  and  at  the  end  the  master  waf 
to  decide  hurriedly.  Was  the  Thuringia  ] 
in  deserting  the  J.  B.  Watt  merely  be 
French  fleet  were  seen  some  distance  awaj 
ought  to  have  towed  the  vessel.  Her 
assist  is  none  the  less  binding  because  e 
foreign  vessel.  Where  was  the  ship  to  go! 
were  no  lights  left  on  the  Grerman  coast  on 
of  the  war.  It  is  dear  from  the  eridei 
there  was  a  large  quantity  of  water  already 
when  she  was  left.  No  negligence  in  poini 
was  committed  by  the  master  as  loi^  at 
maiiicd  by  his  vessel,  and  then  he  was  s 
called  upon  to  determine  whether  he  woul 
stay.  It  is  always  held  that  if  men  leave  i 
immediately  after  collision,  and  whilst  die] 
a  panic  caused  by  it,  they  may  still  recoyo 
sudden  call  to  leave  placed  us  in  a  simila 
geucy.  The  French  admiral  was  clearly  of 
that  the  vessel  was  sinking,  as  he  would  n< 
M.  Senez  on  board.  The  admission  of  M. 
affidavit  was  contrary  to  practice  and  to  r 
of  the  Admiralty  Court  Rules. 

March  13.— Sir  /.  Karslnhe,  Q.C.,  B' 
and  17.  G.  F.  Fhillimore,  lor  the  defa* 
Although  the  facts  in  The  Flying  -P* 
difler,  the  law  as  laid  down  there  is  sip^ 
it  shows  the  duty  of  a  master.  The  case  c 
V.  Xnrdin  (#ft;>.)  proceeds  exclusively  on  tin 
that  the  plaintiff,  being  a  child  of  tende 
could  not  be  considered  as  causing  anyP^ 
injury  sustained,  and  even  the  lawth^" 
is  questionable  {Lygo  v.  NewboH  9  1 
Here  the  master  was  well  capable  oij>4V 
^  ought  to  be  his  own  oondaci.    Sb  io  fW 
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,  but  it  was  not  a  right  conclusion. 
8  only  two  hours  from  Heligoland 
{  from  the  Elbe.  The  French  fleet 
e  crew  had  plenty  of  time  to  get 
io.  If  the  Thuringia  had  steamed 
there  might  have  been  good  excuse 
>ut  she  remained  for  an  hour.  It 
that  she  was  bound  to  remain  with 

and  so  run  risk  of  capture.  The 
uud  to  exercise  ordinary  nautical 
ing  a  judgment.  The  rule  as 
y  negligence  is,  that  if  the  acci- 
ised    proximately    by    the     negli- 

defendants,  they  are  liable  so 
cts  of  the  plaintiffs  only  remotely 

the  accident  (Tuffy.  WarmaUf  2 
10) ;  but  here  the  actual  total  loss 
y  caused  by  the  plaintiffs.  But  the 
butory  negligence  are  not  really  in 
ill  relate  to  acts  done  at  the  time  of 
sv^hilst  here  the  negligence  on  the 
intiff  took  place  after  the  act  done. 
r  a  total  loss,  and  therefore  must 
aused  it;  but  even  if  the  onus  is 

evidence  clearly  shorrs  that  the 
lave  been  saved.  Th-e  Flying  Fish 
n  that  the  criterion  of  the  right  to 
rhether  the  vessel  could  have  been 
;her  the  master  made  proper  efforts 
We  have  shown  that  there  was  rea- 
lity of  saving  the  vessel,  and  there- 
lat  the  onus  is  now  shifted  upon 
er  must  have  a  certain  amount  of 
v'cn  if  the  Thuringia  did  leave,  the 
•war  was  then  coming  up. 
in  reply. — An  erroneous  judgment 
master  would  not  prevent  us  from 
:ie  onus  is  cast  on  the  wrongdoer 
the  abandonment  was  unjustifiable. 

Cur.  adv.  vuU. 
V\r  R.  Philumore. — The  /.  B.  Watt, 
;hip  of  770  tons,  came  into  collision 
t.  1870  with  the  Thuringia,  a  steam 
•ns,  and  for  this  collision  the  court 

Jan.  1871  that  the  Thu'ringiu  was 
,  and  made  the  usual  reference  to 
nd  merchants  to  assess  the  amount 
'  which  the  Thuringia  was  liable. 

the  owners  of  the  /.  B.  Watt  pre- 

before  the  tribunal  of  the  sum  of 

such  sum  being  the  alleged  entire 
sel — in  other  words,  they  claimed  for 
)hat  vessel.  The  registrar  rejected 
led  upon  a  total  loss,  and  awarded 
oO/.,  estimating  at  that  sum  the 
ses  necessary  to  restore  the  vessel 
1  in  which  she  was  previous  to  the 

admitted  by  both  parties  that  this 
and  proper,  if  the  claim  for  a  total 
srly  rejected.  The  main  question 
le  registrar  was  whether  the  master 

I  abandoning  her — in  other  words, 
■.al  loss  was  legally  a  necessary  con- 
)  collision,  or  whether,  by  the  exer- 
'  skill  and  courage,  she  might  have, 
le  registmr  found,  and  has  reported 
at  the  vessel  was  improperly  aban- 

i  her  total  loss  was  owing  to  a  want ' 

II  and  courage  on  the  part  of  those 
lavigation  was  intrusted,  and  from 

the  registrar  there  has  been  an 
>urt.    The  whole  case  has  been  most 


fully  and  ably  argued  before  me,  and  I  hope  it  will 
not  be  supposed  that  I  am  at  all  insensible  to  the 
merit  of  that  argument,  because  I  omit  it  in  detail 
and  confine  myself  to  a  brief  statement  of  the 
principal  points  upon  which  my  judgment  is 
founded ;  and  I  win  first  say  a  word  as  to  the  law 
applicable  to  the  case.  The  laW  as  to  the  liability 
of  a  wrongdoer,  who,  as  in  this  case,  has  without 
malice  or  intention,  but  through  negligence  in- 
flicted a  wrong  upon  the  property  of  another, 
appears  to  be  much  the  same  in  all  systems  of 
jurisprudence.  Such  a  wrongdoer  is  liable  not 
only  for  the  immediate,  but  for  certain  conse- 
auential  damages  of  his  act.  Not,  however,  for  all 
oamages  which  in  common  parlance  may  be 
called  consequential,  but  for  such  as  are  the  legal, 
or,  as  it  is  sometimes  said,  the  natural  consequences 
of  the  wrongful  act,  and  here  two  questions  arise ; 
first,  what  are  the  criteria  of  legal  consequences ; 
and,  second,  upon  which  party  is  cast  the  burden  of 
proving  such  criteria  to  exist  in  the  particular  case  ? 
With  regard  to  the  first  question,  I  will  borrow  the 
language  from  a  judgment  of  Lord  Wensleydale, 
foundea  upon  an  earlier  decision.  "  The  rule  of 
law,'' that  learned  judge  says,  "is,  that  although 
there  may  have  been  negligence  on  the  |)art  of  the 
plaintiff,  yet,  unless  he  might  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  recover ; 
if  by  ordinary  care  he  might  have  avoided  them, 
he  IS  the  author  of  his  own  wrong" :  (Bridge  v. 
Grand  Juiiction  Railway  Company,  3  M.  &  W.  244, 
248.)  "One  person  being  in  fault,"  Lord  Ellen- 
borough  says,  "  will  not  dispense  with  another 
using  ordinanr  care  for  himself"  :  (Butterjield  v. 
Forrester,  11  East,  60, 62).  To  the  ordinary  care  here 
mentioned  must  be  added  ordinary  courage  and  re- 
solution, for  whether  or  not  the  latter  element  be 
required  in  the  driver  of  a  carriage  in  the  case  of 
a  collision  on  land,  it  is  certainly  required,  and 
so  it  has  often  been  decided,  in  the  master  of  a 
vessel  in  the  case  of  a  collision  at  sea  :  (T/ie  King- 
ston-hy-Sea,  3  W.  Rob.  157 ;  The  Fenslier,  Swa. 
213;  Tlui  Linda,  Swa.  308;  Tli£  Fhfing  Fish,  3 
Moo.  P.  C.  C,  N.  S.,  89 ;  Bro.  &  Lush.  436 ;  12 
L.  T.  Rep.  N.  S.  619.)  The  law  does  not  exact  the 
utmost  care  or  skill,  but  the  care  and  skill  of  a 
competent  person;  neither  does  it  exact  heroic 
courage,  but  such  courage  as  belongs  to  the  ordi- 
nary exercise  of  the  profession,  or  calling  of  the 
party  complaining'— says  Donnellus  (Comm.  de 
Jure  Civili,  lib.  xv.,  c.  xxxix.,  s.  8) ;  "  Justus 
metus  definitur  non  vani  hominis  metus ;  sed  qui 
merito  in  hominem  constantissimum  cadat.  Hoc 
recte,  cum  cjuaaritur  quis  dicatur  Justus  metus. 
Non  minus  mcertum  est  quis  sit  metus  (|ui  oidat 
etiam  in  constantem  virum.  Id  autem  ex  genere 
mali  et  periculi  formidati  aistimandum  est."  If 
the  party  complaining  be  a  sailor,  he  cannot  suc- 
ceed in  his  smt  if  it  be  shown  that  the  danger 
which  has  caused  his  loss  could  have  been  avoided 
by  a  sailor's  ordinary  courage  and  skill.  With 
respect  to  the  second  point,  it  appears  to  me  that 
the  decisions  at  common  law  incline  to  the  position' 
that  the  burden  of  proving  that  ordinary  skill  and 
courage  could  not  nave  averted  the  loss  lies  upon 
the  party  complaining.  Mr.  Sedgwick  (Sedgwick 
on  Damages,  4th  edit.,  p.  530)  sums  up  the  law  to 
be  deducoi  from  a  variety  of  cases,  as  follows :  "  A 
party  in  an  action  on  the  case  for  negligence  caa-^ 
not  recover  damages  which  have  result^  fror  ' 
own  negligenoe  and  ^Qji\i  Qt  cidx^.   l^^Toznai^ 
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himiiolf  to  bo  in  tho  right,  and  the  defendant  in 
the  wrong ;   that  he  haH  performed  hisJdutieH,  and 
that  the  defendant  haii  neglected  his,  and  that  the 
damageN  are  tho  legitimate  confiecjuenoefft  of  the 
negligence    of    tlie    defendant/*      The    dcciKions 
in    tliiH    (unirt,    however,    Heem    to    throw     tho 
bunion   of   pnxjf   upon   the   original  wrongdoer, 
who    allogCH   that    the    irgured    veHBol    wan    nn- 
ne(!eHHarily  alxindonod.     L  will  now  conBidor  the 
loading  fiiotM  of   the  cane  to  which   these  prin- 
cij)leH    of   law  muHt    be    applied.     The   damage 
inflicte<l  on  the  /.  //.  Watt  wan  of  a  HoriouH  elm- 
raeter.     The  Htem  of  tho  Thurinijia,  a  very  largo 
and  ]K)werful  Htoamur,  struck  tho  J.  B.  Watt  on 
her  port  Hide  about  six  fe<^t  abaft  the  end  of  tho 
bridge.    The  rent  made  in  her  was  in  the  form  of 
tlie  letter  V,  and  it  was  found,  I  think  rightly, 
that  there  must   have  boon  Home  damage  done 
ImOow  the  waU^r-Iino,  probably  to  the  extent  of 
thriH)  fl»et,  MufHcient,  however,  to  allow  the  entrance 
of  a  largt)  btnly  of  water  Into  tho  vobsoI.    Tho 
(HmuHol   for  the  /.  /?.    Watt  Htated   that  he  was 
willing  to  rest  his  whole  case  upon  this  point;  on 
the  other  hand,  tho  oounHel  for  the  Th  uriwjla  did 
not  dispute  that  this  fm*t  had  been  rightly  found 
by  the  rt^gistrar.     1   tu*rept  this   ilndiug,  but  it 
H(H>ms  to  mo  by  no  moans  conclusive  as  to  tho 
merits  of  the  ciwo.    Tho  J.  B.  Watt  wiw  in  waU»r 
ballnst,  and    hert^  1  borrow  tho  juHnirato  language 
of  tho  rt^|>ort  -''was  divided   inu>  five  compart- 
ments by  four  >vatertight  bulkhemls.    The  centre 
oom|)artmont  containtHl  the  engines  and  boilers ; 
forwartl  of  this  weiv  two  coni|mrtments,  a  small 
one  in  the  Ih>ws  eallod  the  fon^peak,  and  betwet^n 
it  and  tho  engine  rtH)ms  tho  forohold;  abaft  tho 
engine  wen*  hI.mo  two  oompartnuMits,  first,  a  large 
one  oalliHl  the  at^erhold,  and  In^hind  it  the  liizaret ; 
running  foiv  and  aft  slong  the  niiiKlle  line  of  tho 
aHorhold  was  a  sqiuuv  bt>x  v>r  tunnol,  ealUHl  by  tho 
witnesses  the  tunnol  or  soivw-alloy,  containing  tho 
shaft  which ivnmvts  the onijino  with  tho  nn>pollors. 
Tnder  the  fort^  and  aftorholds  wort*  lai-gi*  inm  tanks, 
the  tons  of  which  fornunl  the  tltH>ring  of  tho  fore 
and  altorholds  rt*>[HH'tively ;    they  wore  intt^ndtnl 
to  hold,  and  at  the  time  of  tho  collision  did  hold, 
water  for  liallast.    The  tanks  iHd  not  extend  under 
the  engine  ivmpartmenl."  The  depth  of  the  water 
tank  was  ihnv  tVvt,  that  of  the  tunnol  four  feet 
six  inohtv».     It  is  ailmitttxi  that  the  water  wiv«  not 
higher  than  the  top  i»f  tho  tunnel;  it  is  also  aii- 
mitteil  that«  whatever    water  there  was,  it   was 
below  the  platvs  of  the   stokehole ;  it   was  never 
at  any   time  on  a  level  with    the    tlix>r  of    the 
enijine  i\x>m.    The  engines  wen>  in  gvxid  working 
order,  the  water  in  no  way  interforvil  with  their 
aotivax;  the  donkey  engine  Kad  been  set  in  motion 
just  Wf^>re  the  vi»«sel  was  abandoned ;  the  pum^^s 
were  in  gvx  d  onier,  ami  this  most   strange  and 
dis^*rt\iitable  fa^-t  apnt^ars  bv  the  a^imission  oi  the  < 
nvister  of  the  »',  R  Wk\  namely,  that  he  dcs<'rtevl  i 
his  ship  without   even   himsel?   gvxng    into    the  ' 
engine  nvm,  while  the  ivnvlucl  of  thci?e  on  Kxirvl 
the  J.   K    \\\\:t  with  t\\<jxvi   to  the  t\>nditio!i  in 
whk*h  thev  let\  their  engines  before  the  amvai  of 
the  tt\e4i   fn>m  the  r.^*,Vi\».,-tvi  is,  to  sav  the  ver\- 
k*s?x  fmugh;  with  suspi^-ion.     It  hardly  rvquirvs 
itauival   k^^>w!t\lJ^?  or  exivrieuiv  to  ^^ronouiuv 
thas  or\iin*ry  euer^-  w.nild  have  ducovervd  the 
m«Mx»  o£   tem^v^fcTiiv  stotnxing  :he  rwii  in  the 
*iA^  o£  the  Tetfeael.     Xt^er'a  ctureful  owsadention 
<rf  ike  t&kt*  whiirh  are  JXlUt  set  out  in  the  repert. 
*ml  whkk  I  will  i«  ivpeu^  1  e&tii^  t^sK^  w\sk 


the  opinion  of  the  registawr  andmeRk 
the  condition  of  the  vessel  with  ramect  to 
of  the  water  in  her  did  not  jiutii^  the  a 
ment  of  the  vesseL  It  has  been  argoed,! 
that  this  conclusion  does  not  relieve  tk 
wrongdoer  from  liability  for  the  loss  of  tl 
that  he  is  responsible  for  the  panic  which 
had  caused,  and  under  the  influence  of  wli 
vessel  was  abandoned.  In  the  Flying  Fu 
the  Privy  Council  said :  "  It  is  to  be  obsen 
this  was  not  the  oase  of  a  sudden  ein£ 
leaving  no  time  for  deliberation,  when  gra 
ances  should  be  made  for  any  error  in  ji 
which  may  occur."  In  the  present  case  mc 
an  hour  elapsed  between  the  collision  s 
abandonment  of  the  vessel ;  the  master  wbs 
by  competent  persons  to  remain  by  her,  i 
think  the  evidence  shows  he  had  from  t 
moment  after  the  collision  determined  not 
Then  what  are  the  other  circumstances 
case  ?  The  weather  was  perfectly  fine, 
quite  calm,  the  vessel  amply  provided  with! 
more  than  sufficient  to  carry  all  her  crew, 
of  steaming  between  seven  and  eight  k 
hour ;  Heligoland,  upon  which  the  J.  B.  li 
come  that  morning,  was  within  a  distance  of 
or  eighteen  miles,  where,  even  if  the  vess< 
not,  as  I  think  she  might,  have  been  beacb( 
Sandy  Island,  she  might  have  obtained  s< 
aid  to  make  the  necessary  repairs  to  take  lu 
fifteen  or  sixteen  miles  fdrther  to  Cuxhava 
French  fleet  was  within  sight  at  the  time  wl 
ThuriiKjUi  sailed  away,  and  the  /.  B.  1 
proved  to  have  been  afloat  for  about  thw 
after  the  collision.  There  remains  one  oth 
tion  of  the  argument  on  behalf  of  the  /•  J 
which  should  be  noticed.  It  has  beenurff 
tho  Thfiriuiiia  was  bound  to  have  stayed 
vessel  with  which  she  had  come  into  colli-' 
to  have  attempted  to  have  towed  her  into 
of  siifoty.  I  do  not  deny  that  such  an  obi 
ujKui  onlinary  principles  of  humanity.  * 
to  a  ship  wliieh  had  severely  damaged  i 
and  which  can  but  will  not  afford  to 
assistaiKx*  reijuisite  for  her  preservation 
doi'trine  appears  to  me  inapplicable 
present  case.  The  T^Mnny*\i  enteit 
reasonable  apprehension  that  nirthei*det 
cause  her  to  be  captured  by  the 
fleet  then  in  sight — an  enemy  to  he 
friend  to  the  J.  B,  Watt,  and,  moreovc 
opinion  the  Thuriiujfia  had  ascertained 
/.  B.  Watt  might  be  saved  by  her  own  ca 
crew  if  they  chose  to  abi<&  by  her.  1 
whole  I  have  no  hesitation  in  pronoun 
the  evidence,  assuming  the  burden  of  pi 
upon  the  Thi'rin'ji'.u  leads  to  the  neces 
elusion  that  the  abandonment  of  this  i 
an  impn>per  act  on  the  part  of  the  o^ 
crew,  one  iha:  led  to  a  total  loss,  which 
narv  skill  and  oxdinary  ooorajce  mighs  h 
avoided,  and  I  conlirm  the  registrar's  rep 
cv>s:s. 

IVoctor  t\'r  the  plain: ifTs.  S.  '.7-  5:  i^rf. 

Prvvtors  for  the  defendaiats,  Pri:':h»tni  a 
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sday,  April  23, 1872. 

The  Busy  Bee. 

nty  Court — Admission  of  evidence 
sufficiency  of  notes  of  evidence — 
Rtdes — Reporters. 
Imiralty  is  extremely  reluctant  to 
at  ilie  hearing  of  an  appeal  fro^n 
rty    but  toill  do    so  under  special 

^i^.  General  Orders  for  tlie  County 
dty  Jurisdidioiiy  it  was  intended 
nd  writery  or  at  least  a  reporter, 
7ycd  in  all  Adtniralty  causes  in  the 
,  where  there  is  a  prohahility  of 
down  the  evidence,  so  that  the  ap- 
e.  in  a  position  to  bring  up  at  trie 
appeal  a  transcript  of  the  notes  of 

of  notes  of  evidence  in  tlie  court 

g round  far  the  admission  of  evi- 
earing  of  the  appeal,  but  the  fact 
•  has  not  been  emploijed  to  take 
ic^  below  must  always  be  a  circum' 
nquired  into  when  an  appellant 
e  to  produce  evidence  an  appeal. 
»n  in  an  appeal  from  the  aecision 
ourt  of  Northumberland  (Admi- 
n)  in  a  cause  of  collision.  The 
ichia  came  into  collision  in  the 
the  steamship  Busy  Bee  and  the 
dlachia  on  the  arrival  of  the  Busy 

instituted  a  cause  against  her  in 
rt  there.  The  cause  was  heard 
,  assisted  by  assessors,  and  the 
1  that  the  Wallaclda  was  solely  to 
his  decision  the  owners  of  the 
led  to  the  Admiralty  Court,  and 

costs  to  the  amount  of  "201.,  and 
im  in  the  registry  of  the  County 
)ail.  At  the  hearing  in  the  County 
nd  writer  was  employed,  but  the 

the  evidence,  and  his  notes  were 
3  filed  in  the  Admiralty  Court. 
asons  given  for  the  judgment,  and 
that  the  court  had  pronounced  for 
J  notes  of  the  evidence  did  not  con- 
s  asked  nor  the  full  answers  given 
3ut  were  only  abbreviated  notes  of 
:iven  in  evidence,  and  apparently 

by  the  judge  only  for  the  purpose 
.  memory.  The  evidence  of  some 
iS  taken  down,  was  very  short,  and 
lave  been  taken  down  in  full,  but 
jwers   seemed    important  to  the 

came  before  the  court  upon  a 
•espondents  for  an  order  of  the 
t  the  proceedings  herein  to  be 
urity  for  costs  be  given  by  the 
sufficient  amount,  and  to  fix  the 

security;"  and  on  a  motion  by 
for  liberty  to  examine  witnesses 
»f  the  appeal,  and  that  the  notes 
idge  in  the  court  below  be  also 
lence  on  the  appeal." 
>he  appellants  contended  that  on 
i  was  before  the  court  it  would  bo 
Tive  at  any  conclusion,  as  the 
;ely  comprehensible.  The  court 
make  an  order  for  further  security 
'ounty  Courts  Admiralty  Jurisdic- 


tion Act  1868  (31  &  32  Vict.  c.  71),  s.  26,  gives 
the  power  to  the  registrar  of  the  County  Court, 
and  ne  has  already  fixed  the  sum  at  202. 

W.  0.  F.  PhiUim,ore,  for  the  respondents. — The 
notes  are  suflScient,  and  the  court  will  not  without 
grave  reason  admit  further  evidence.  As  to 
security  for  costs,  if  this  evidence  is  admitted  the 
court  has  power  to  make  the  order  upon  the  terms 
of  further  security  being  given.  The  court  ought 
not  to  admit  fresh  evidence. 

Clarhson  in  reply. — We  shall  be  content  to  have 
two  witnesses  already  examined  before  the  County 
Court. 

Sir  R.  PniLLiMORE. — I  am  most  reluctant  to 
allow  witnesses  to  be  examined  at  the  hearing  of 
appeals  from  County  Courts,  but  in  the  peculiar 
circumstances  of  the  present  case  I  feel  that  I 
must  accede  to  the  prayer  of  Mr.  Clarkson's 
motion,  though  the  conclusion  at  which  I  have 
arrived  must  not  be  considered  as  affording  a  pre- 
cedent for  similar  applications.  In  this  case  two 
things  concur  to  render  it  impossible  for  the  court 
to  come  to  any  satisfactory  conclusion  with  refer- 
ence to  the  merits  of  the  case  on  the  materials  now 
before  it.  First,  the  notes  of  the  evidence  filed  in 
the  registry  are  very  brief,  they  appear  to  be  merely 
rough  notes  taken  by  the  learned  judge  of  the  court 
below  for  his  own  guidance,  and  although  no  doubt 
they  were  sufficient  for  his  purpose,  they  cannot 
be  regarded  as  satisfactory  for  the  purpose  of  an 
appeal.  Secondly,  I  am  without  the  assistance 
which  in  many  cases  of  this  kind  I  have  derived 
from  a  statement  of  the  reasons  which  influenced 
the  court  below  in  arriving  at  the  decision  ap- 
pealed against.  I  have  not  before  me  any  state- 
ment of  the  grounds  upon  which  the  judgment  of 
the  court  below  proceeaed.  I  wish  to  call  attention 
to  the  32nd  rule  of  the  general  orders  for  regulating 
the  practice  and  procedure  of  the  Admiralty  Juris- 
diction of  the  County  Courts  1869.  By  that  rule 
it  is  provided  that  "at  the  request  of  either 
attorney,  and  at  the  cost  in  the  first  instance  of  the 
plaintiff,  the  evidence  of  witnesses  examined  in 
court  shall  be  written  down  by  a  shorthand  writer 
or  reporter,  appointed  by  the  court,  and  sworn  in 
each  case  faithfully  to  report  the  evidence."  I 
think  the  meaning  of  this  rule  is  that  the  evidence 
should  be  taken  by  some  reporter  at  least,  in  every 
Admiralty  cause  where  there  is  a  probability  of  an 
appeal.  It  may  well  happen  that  it  may  be  un- 
necessary that  the  notes  should  be  transcribed, 
but  I  think  it  was  intended  that,  in  the  event  of 
an  appeal,  the  appellant  should  have  it  in  his 
power  to  bring  up  a  satisfactory  report  of  the  whole 
of  the  evidence.  And  certainly  I  am  of  opinion 
that  the  fact,  that  the  rule  has  not  been  followed, 
must  always  be  a  circumstance  to  be  inquired  into 
when  an  appellant  comes  to  this  court  for  leave  to 
be  allowed  to  adduce  further  evidence.  In  this  case 
I  shall,  as  has  been  suggested,  give  leave  to  each 
party  to  produce,  at  the  hearing  of  the  appeal,  two 
of  the  witnesses  examined  on  his  behalf  in  the 
court  below,  but  I  shall  only  do  this  upon  the 
terms  that  the  appellants  give  further  security  for 
costs.  The  present  security  is  insufficient.  The 
appellants  must  give  further  security  for  costs  in 
the  sum  of  lOOl.,  and  it  may  be  given  in  this 
court. 

Solicitors  for  the  appellants,  Nethersole  and 
Speechly,  for  /.  W.  Ca/n',  liiverpool. 

FroctorB  for  the  respondents,  Deacon^  ^Ioyw^  ^sm 
Bogeri. 
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TiiE  Dub  Checchi. 

Salvage — Pleading — Staiement  of  amount  paid  for 
salvage  by  one  defendant  struck  out.  ' 

In  a  caicse  of  salvage  against  ship,  freight,  aiid 
cargo,  the  shipo^ioner,  after  ilie  institution  of  the 
cause,  paid  a  sum  in  settlement  of  the  claim 
against  him,  which  was  accepted  by  the  plaintiffs. 
The  plaintiffs  proceeded  against  tJie  carqo,  and 
pleaded  in  their  petition  the  payment  of  this  sum 
by  the  shipowner,  and  stilted  tlie  amount. 


oy 


Held,  tliat  the  plaintiffs  were  not  entitled  to  plead 
the  amount  so  accepted  bu  them,  altliough  they 
mi^jht  plead  tliefact  that  they  had  so  settled  with 
the  shipowner. 

This  was  a  causo  of  salvage  instituted  on  behalf 
of  certain  boatmen  of  Goneston,  in  the  county  of 
Suffolk,  and  on  behalf  of  the  steam  tugs  Pilot  and 
Pioneer,  their  masters  and  crews,  against  the 
Italian  barque  Diie  Checchi,  her  cargo  and  freight. 
The  case  now  came  before  the  court  on  motion  to 
reject  part  of  the  plaintiff's  petition. 

From  the  petition  it  appeared  that  the  boatmen 
were  members  of  the  Storm  Company  of  Beachmen, 
associated  together  at  Gorleston  for  the  purpose  of 
rendering  assistance  to  vessels  iH  distress  in  the 
neighbourhood  of  Yarmouth,  and  that  the  tugs  be- 
longed to  the  Great  Yarmouth  Standu:d  Steam 
Tug  Company ;  that  the  Due  Checchi  was  a  barque 
of  395  tons  register,  and  was  bound  on  a  vovage  to 
Lcith  with  a  cargo  of  barley,  and  that  on  the  26th 
Doc.  1871,  she  got  ashore  on  the  Corton  sand, 
about  two  and  a  half  miles  from  Gorleston ;  that 
in  consequence  of  signals  of  distress  displayed  by 
the  barque,  the  plaintiffs  went  off  to  her,  and  some 
of  them  succeeded  with  great  difficulty  in  getting 
on  board  of  her ;  that  the  plaintiffs  were  employed 
to  use  their  best  endeavours  to  get  the  vessel 
afloat,  and  it  was  agreed  that  the  question  of  remu- 
neration should  be  left  for  future  settlement; 
that,  after  a  service  of  considerable  difficulty  and 
duration,  and  of  danger  to  the  salvors,  they  suc- 
ceeded in  getting  the  barque  off  the  sand,  and  into 
Yarmouth  harbour;  that  the  value  of  the  Due 
Cliccchi  was  1650i. ;  of  her  cai'go,  3060L  16«.;  and  of 
her  freight,  7001. 

The  21st  article  of  the  petition  was  as  follows  : — 

21.  Tho  owners  of  the  ban^ue  have  paid  to  the  plaintiffs 
in  discharge  of  the  proportion  of  salvage  dae  from  the 
ship  and  freight  in  respoot  of  the  above-mentioned  ser- 
vices the  sum  of  300{. 

The  motion  was  to  reject  this  last  article  of  the 
petition. 

PhilUinore,  for  the  defendants,  in  support  of 
the  motion. — The  suit  is  now  against  the  cargo 
only,  as  the  shipowner  has  settled  the  claim 
against  the  ship  and  freight.  The  object  of 
the  article  is  to  induce  the  court  to  make  an 
order  for  the  payment  of  salvage  upon  that 
basis.  It  is  a  rule  that  the  court  will  not  allow 
the  amounts  awarded  by  arbitrators  or  other  tri- 
bunals to  be  given  in  evidence  in  a  case  that  is 
before  it,  and  this  is  introducing  evidence  of  the 
same  character.  If  this  article  is  allowed,  we  shall 
be  compelled  to  plead  to  it,  and  to  show  how  the 
sum  is  estimated. 

Clarkson,  contra. — It  is  right  that  the  court 
should  know  what  the  whole  amount  is  that  the 
salvors  will  recover.  This  suit  was  instituted 
against  ship,  cargo,  and  freight,  and  since  the  in- 
stitution of  the  suit  the  shipowner  has  settled  with 
UB.    Iftbeownero  of  cargo  should  have  awarded 


against  them  a  less  sum  than  900L,  it ' 
necessary  for  the  court  to  have  before 
amount  paid  to  us  for  ship  and  freight,  a 
wise  we  might  be  condemned  in  costs.  In  a 
ing  the  qnestion  of  oosts,  the  whole  earn  re 
must  be  looked  at,  and  what  we  have  had 
us  is  part  of  what  we  shall  have  recovered. 
PhtUimore  in  reply. 

Sir  R.  Phtllimore. — I  am  of  opinion  t 
article  must  be  struck  out,  or  at  least 
amended  by  leaving  out  the  amount  pa 
plaintiffs,  and  this  is  in  accordance  with  i 
tice  of  the  court.  This  court  cannot  be  j 
by  what  an  arbitrator  ma^  choose  to  awa 
what  other  persons  may  thmk  proper  remi 
for  salvage  services.  There  may  be  a  gn 
reasons  why  a  different  award  should  be 
this  court,  as  different  views  may  be  take 
facts.  A  new  issue  is  raised  by  this  artic 
it  is  allowed,  it  will  compel  the  defer 
attempt  to  show  why  such  a  sum  was  agrt 
If  the  article  were  merely  to  state  that 
sum  was  awarded,  without  stating  the  ai 
would  stand  in  a  different  light,  and  th 
sider,  will  be  the  best  course  to  adopt  here 
strike  out  the  amount  and  then  the  ooar 
in  possession  of  the  fact  that  this  claim  i 
the  cargo  only.(a) 

Proctor  for  the  plaintiffs,  Coote. 

Solicitors  for  the  defendants,  Waltons, . 
Walton. 


AprU  23  and  30, 1872. 
The  Jenny  Lind. 

Master's    wages — Necessaries — Priority  ( 

Suit  by  master — Appearaiice  and  answer 

rial  men. 

A  master  of  a  foreign  ship,  wJu)  is  also  pa 

and  upon  whose  orders  necessaries  have 

plied,  is  not  entitled  to  claim  prioritij 

mater iul  men,  a«  he  hiviself  is  penom 

to  thetnfor  the  necessaries  supplied. 

Semhle,  that  a  master'  wlu)  is  not  part  oic 

iwt  in  such  case  be  entitled  to  priority  ov 

rial  man  as  he  also  would  be  (table  for  tl 

ries  supplied  by  his  orders  as  agent  for  1 

In  a  suit  for  m^aster's  wages  and  disbursi 

tain  material  men  appeared  and  filed  t 

alleging  tluit  tliey  h<id  supplied  n^^xssa 

order  of  the  master,  who  was  part  owyw 

a  balance  was  due   to  tliem  in  respe^ 

necessaries.      On  inotion  to  reject  the 

was 

lleld,  that  the  answer  disclosed  a  good  d 

that  the  material  men  were  eiUithd  to  | 

This   was    a    motion    to    reject   the    c 

answer  in  a  cause  of  wages  (No.  5915), 

against    the    Norwegian     ship    Jenny 

behalf  of  Johan  Abrahamsen,  late  masi 

vessel.     The  cause  was  instituted  by 

tiff  to  recover  a  sum  of  1511.  28.  9a., 

and    disbursements,    as    shown    by    a 

annexed  to    his  petition,  together  wit 

moneys  alleged  to  be  due  to  the  plaint 

law  of  Norway,  in  consequence  of  nis  hi 

(a)  The  article  as  amended  was  as  follows : 
tlie  institution  of  this  suit  the  owners  of  the  1 
settled  with  the  plaintiffs  for  the  proportkn 
due  from  the  ship  and  freight  in  rei^ocil  d 
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.  foreign  country.  The  plaintiff  was 
ter  in  March  1871,  and  in  Sept. 
i  in  the  port  of  London.     On  the 

vessel  was  arrested  in  a  cause  of 
i  on  the  10th  Dec.  a  suit  was  insti- 
'  of  Messrs.  C.  and  C.  J.  Northcote, 

the  city  of  London,  to  recover  for 
plied.  The  master's  wages  suit  was 
>ec.  r»th,  and  an  appearance  was  then 
lalf  of  Gustav  Lorenzen,  the  mana- 
it  nothing  further  was  done  by  that 
spect  of  that  appearance.  On  11th, 
1  appearance  was  entered  in    the 

suit  by  Messrs.  C.  and  C.  J.  North- 
ent  defendants.  Other  suits  had 
1  against  the  vessel,  and  she  had 
jhe  proceeds  brought  into  court,  and 
lad  been  paid  out  in  those  other 
fver  was  filed  on  behalf  of  the  defen- 

a  balance  of  2Sl.  15«.  M.  for  neces- 
jrn  in  court  was  about  100^,  and 
ficicnt  to  satisfy  both  claims.  The 
as  as  follows  : 

;  the  month  of  Sept.  1871,  the  plaintiff* 
rt  owner  as  well  aa  master  of  the  said 
id,  employed  the  said  defendants  to  act 
e  Baid  vessel,  and  to  do  the  necessary 
said  vessel,  and  to  make  the  necessary 
pect  of  the  said  vessel  in  the  port  of 
4aid  defendants  acoordinfirly  did  the  neoes- 
tho  said  vessel,  and  made  the  necessary 
oy  on  behalf  the  said  vessel,  and  thereby 
id  ship  with  necessaries.  The  exhibit 
larkcd  A  is  a  true  copy  of  the  account 
ndants  in  respect  of  the  said  supply  of 
he  balance  or  sum  of  2Sl.  lbs.  4d.,  thereby 
1  due  and  owing  to  the  said  defendants, 
is  liable  to  the  said  defendants  for  pay- 

"eferred  to  in  the  answer  contained 
3re  undoubtedly  within  the  meaning 
ecessaries,"  but  it  also  contained  a 
a  to  owners,"  20Z. ;  for  "  draft  to  G. 
. ;  for  **  draft  to  G.  Lorenzen,"  50Z. 
ount  it  appeared  that  the  total 
lad  been  due  was  2671.  16«.  5i.,  of 
1  of  2392.  Is.  Id.  had  been  received 
uts  out  of  freight  coming  into  their 

7  came  before  the  court  on  motion 
jfendants'  answer. 

iUimore  for  the  plaintiff,  in  support 
—As  the  fund  in  court  is  insufficient 
daims,  this  is  really  a  question  of 
e  are  two  questions  :  First,  whether 
n  for  wages  and  disbursements  has 
•,hc  claim  of  a  necessary  man,  even 
naster  be  part  owner;  secondly, 
laim  of  the  defendants,  even  sup- 

fht  have  priority  in  some  cases,  can 
A  master  has  the  same  priority 
seaman  by  the  Merchant  Shipping 

18  Vict.  c.  104),  8.  191,  and  he  has, 
iritime  lien.  He  takes  precedence 
jee :  ( TJie  Mary  Ann,  L.  Rep.  1  Adm. 
L.  T.  Rep.  N .  S.  384 ;  2  Mar.  Law 
)  In  Th<i  Feronia  (L.  Rep.  2  Adm. 
•  L.  T.  Rep.  N.  S.  619 ;  3  Mar.  Law 

it  was  held  that  a  master,  even 
3wner,  took  precedence  over  a  mort- 
e  Salacia  (32  L.  J.  41,  Adm. ;  7  L.  T. 
;  1  Mar.  Law  Gas.  O.  S.  261)  it  is 
1  seamen  and  master  have  priority 
ry  bondholder,  and  that  the  fact  of 


the  master  having  signed  the  bond  makes  no 
difference  so  long  as  he  has  not  bound  himself 
personally  by  the  bond.  There  is  no  case  where  it 
nas  been  decided  that;  a  master's  wages  take 
priority  over  a  claim  for  necessaries,  but  as  mort- 
gages and  bottomi^  bonds  stand  higher  than 
necessaries,  I  submit  that  a  master's  wages  also 
takes  precedence  over  the  latter.  TJie  Jonathan 
Goodhue  (Swab.  524)  will  be  cited  against  me,  but 
in  that  case  the  master  bound  himself  personally 
by  the  bottomry  bond,  whilst  here  the  master  is 
not  in  any  way  bound.  The  defendant  supplied 
the  necessaries  in  the  credit  of  the  ship,  and  not  of 
the  master ;  secondly,  the  account  annexed  to  the 
answer  shows  that  part  of  that  account  has  been 
settled,  and  that  a  balance  only  remains.  Certain 
items  of  that  account  are  for  money  advanced  to 
the  owners  and  for  drafts  cashed  for  G.  Lorenzen, 
the  managing  owner,  and  the  defendants  are  not 
entitled  to  claim  those  sums  as  necessaries :  (Th^ 
Riga,  ante,  p.  246 ;  26  L.  T.  Rep.  N.  S.  202.) 
Those  sums  are  larger  in  amount  than  the  balance 
now  due,  and  the  plaintiff  is  therefore  entitled 
to  say  that  the  defendants  have  been  paid  for  all 
necessaries,  and  that  their  present  claim  is  for  a 
sum  which  is  not  necessaries.  The  drafts  to  G. 
Lorenzen,  the  managing  owner,  are  clearly  not 
necessaries. 

Clarkson  for  the  defendants,  contra. — The  master 
is  part  owner,  and  is  therefore  person^ly  liable  to 
the  defendants  for  these  necessaries.  ELe  is  liable 
to  the  defendants  as  master  also,  and  is  therefore 
personally  boimd  within  the  meaning  of  the  cases 
cited.  By  the  Merchant  Shipping  Act  1854,  sect. 
191,  a  master  has  the  same  maritime  lien  for  his 
wages  as  a  seaman,  but  in  The  Salacia  (sup.)  Dr. 
Lushington  held  that  a  master  must  rank  next 
after  the  seaman,  and  put  his  decision  upon  the 
ground  that  as  it  was  an  established  rule  that 
seamen  might  recover  their  wages  from  a  master, 
it  would  be  unjust  to  allow  a  master  to  take  from 
a  fund,  against  which  the  seamen  have  a  lien,  to 
their  detriment,  when  the  master  is  bound  to  pay 
them  whether  the  fund  be  sufficient  or  not.  Here 
the  master  is  bound  to  pay  for  these  necessaries, 
whether  the  fund  in  court  be  sufficient  or  not,  and 
he  ought  not  therefore  to  have  priority.  In  The 
Feronia  {swp.)  the  master,  althougn  a  co-owner,  had 
not  mortgaged  his  own  shares,  and  was  therefore  not 
personally  bound.  If  he  had  mortgaged  his  shares 
he  could  not  have  claimed  priority.  Over  a 
bottomry  bond  a  master  has  prima  fa^ie  priority, 
but  if  he  has  personally  bound  himself,  he  cannot 
claim  to  the  injury  of  those  to  whom  he  is  liable : 
{Hie  Jonatlian  Ooodhtie  {sup.)  It  can  make  no 
difference  whether  the  master  is  bound  by  a  bond 
or  by  an  ordinary  contract  debt.  The  master  is 
liable  both  as  master  and  part  owner.  The  trans- 
action in  this  case  was  between  the  defendants 
and  the  master  acting  for  the  owners,  and  the 
drafts  must  be  taken  to  have  been  for  the  purpose 
of  assisting  the  master  in  the  business  of  tne  ship. 
This  was  a  foreign  ship,  and  everything  done  must 
have  been  done  by  the  authority  of  the  master ; 
and  whether  the  drafts  were  drawn  by  him  or  his 
co-owner,  can  make  no  difference,  iftiis  is  within 
the  terms  of 'the  decision  in  The  Riga  {sup.),  a 
transaction  which  the  master  had  authority  to 
enter  into. 

W.  G.  F.  PhtUimore  in  reply. — ^These  advances 
were  not  for  the  master's  benefit,  and  he  should 
not  be  held  ^\Ae  tox  «ix^Vi\ii%  ^srVy^  ^^a  Vst 
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anothf^'H  \}f!ncfii.  The  drafts  appear  on  the  face 
(tf  the  account  to  have  been  tor  the  co-owner's 
\Hitusi\t  only. 

Cur,  adv.  vult 
April  JJ^).— Sir  B.  Pif  iLLncoRE. — ^This  is  a  ques- 
tion  lx;twocn   two  claimants,  each  possessing  a 
muritirno  lien,  as  to  the  right  to  priority  of  i>ay- 
mcnt  out   of  a  fund  iiiade(|uate  to    satisfy    the 
di^rniinds  of  lK>th.    'J  he  master  of  this  foreign  ship, 
tho  Jtmny  Llwl,  claims  in  his  petition  151/.  2s  \}d 
as  due  to  him  for  wages  and  disbursements ;  cer- 
tain nuiterial  men  who,  in  England,  have  supplied 
this    Mhip   with    necessaries  have  intervened  and 
pniycid  that  tlie  sum  of  28/.  15jr.  4d.  may  be  paid 
to  them  in  priority   to  the  claims  of  the  master. 
Both   jNirtifm   have  annexed  an  exhibit  to    their 
ihiiuiing,  the  masUir  setting  forth  an  account  of 
lis  wages   and  disbursements;  the  materialmen 
an  luuiount  of  their  supplies  to  the  ship.    No  case 
has  yet  been  decided  uy  the  court,  as  to  whether 
the  master   or    the   material   man  is  entitled  to 
priority  of  lien.     In  this  case,  however,  the  master 
iH  also  iNirt   owner;   it  must  be  taken  that  he 
ordered   the    necusssiunes  that  were  supplied,  and 
niiulu  application  for  the  advances  of  money  which 
are   gntnted.    llie    contention   on   behalf  of  the 
master  hiM  lieen,  ilrst  tliat  he  has  a  priority  of 
lien,  as  master,  of  whic^li  he  is  not  deprived  by  the 
fiu)t   that   he  is   also  part    owner.     It  has  been 
urged  tlmt  as  the  statute,  17  &  18  Vict.  c.  104 
H.   MM,  lias  given  him   the   same  lien  as  to  his 
wa^^s    which  the  common  seiimen    possess,  his 
oluim  ranks  next  to  theirs,  and  that  his  claim  has 
boon  ilocidwl  to  take  precedence  over  that  of  the 
mortgag(H>  and  of  the  bottomry  bondholder.    The 
wise  of  77ii'  Fvrottiii  (*»«;».)  decided  by  me,  has  been 
cited,  as  an  authority  for  the  first  proposition.     In 
that  (^ise  it  was  ruloif  that  the  master,  who  was  also  a 
|>art  ownor,  was  entitled  to  i»riority  of  payment  over 
the  mortgitgiH^s.     1  sdhero  to  my  decision  in  that 
vkiHi\  but  I  do  not  think  the  aimlogy  of  it  governs  the 
<*aso  which  is  now  In^fon*  me.     In  the  Ff*ronia,  the 
niustor,  though  |)art  owner,  had  not  mortgaged  his 
shart*  in  the  vessel,  and  1  hold  that  the  mortgagee 
in  |H)SHtyiHion,  InMug  obliginl  to  acknowledge  the  lien 
of  an  onliimry  master  for  his  wages,  was  not  dis- 
ohargixl  tVoni  his  obligiition  by  the  fact  that  the 
master  hapi^entxl  lUso  to  Ihmi  |Mirt  owner ;  but  this 
imse  would  have  assum<>d  a  verv  different  aspect, 
and  the  master  would  have  st(xxi  in  a  ditferent  re- 
lation to  the  mortgagiv,  if  he  hadlx'en  alssooneof 
the  mortgagi^rs.     J>o  with  respei^t  to  the  bottomry 
K^udhoKlor,    it    luis  Ihvu   ruuHi   that    wheiv  the 
master  hait  sigiunl  the  In^nd  Si^  as  to  bind  himself  he 
i\uuuU  obtain  a  pn^feixMiiv  for  his  wagt^  over  the 
claim   of  the   iH^uiholder.    'Hie  master  who  has 
cixoM  the  onler  to  the  material  men  is  persv^nally 
liable  as  on  his  own  ivntnk^t  and  has  also  i\^n- 
derxnl  his  owner  liabK\  for  whom  as  agent  he  nuule 
the  iXHitra^^t ;  and  in  U^th  ca|VKitie:<^as  master  and 
owner,  ho  is  liable  in  this  case  to  the  orvditors. 
As  [>art  owner  his  ship  ha^l  lukl  all  the  advantage 
frvMu  the  supply  of  mxxvsariojis  aixd  it  would  l*e  a 
grt>at  ii\jinstKx^  if  ho  ^vuld  cause  that  ship  so  ad- 
\atlta«^\i  to  jviv  his  wagv*,  while  by  so  doing,  he 
Wft  luimid  his  slian^  v>f  the  debt  fortiieneoej&sanos 
>»hioh  IH*  lia^i  oixionxi     It  has  boon  urgtxl  that  he 
is  iKNt   s\vo*v  iiaKo  for  this  vlobt,  and  that  is  ;mo; 
but  it   stvuis  to  mo  far  mon*  equitabV  that  this 
fxNro^i  t^art  owner  should  Iv  VoA  to  wwwr  the 
lv\>|>or  vx>kitnlHtt:\xn  fnm\  the  otW  Kveipi  mn- 
owiMY««  than  that  I  «houjd  tttak«  4  dM««  mtkklk 


would  have  the  effect  of  sending  i 
material  man  to  hunt  out  his  renwdj 
his  action  in  a  foreign  country  a^sinst 
owners,  including  the  present  claumDi 
it  has  been  contended  on  behalf  of 
that  the  exhibit  of  acccounts  showB  tl 
have  been  made  to  the  managing  ( 
amount  exceeding  his  claim,  and  ti 
vances  were  decided  in  the  recent 
Riga  {eup.)  not  to  be  necessaries, 
present  stage  of  this  cause,  and  on  the 
I  think  I  am  bound  to  assume  that  tl 
were  made  with  the  sanction  of  ti 
part-owner,  and  also  that  he  will  I 
part-owner  to  his  share  of  the  advu 
managing  owner.  In  the  circumstj 
case,  I  tnink  the  material  men  oi 
priority,  and  I  so  decide.  The  t 
which  that  decision  takes  is  to  adn 
which  has  been  objected  to. 

Proctors  for  the  plaintiffs,  Bofhery 
Proctors  for  the  defendants,  Dea 
Rogers. 


Monday,  May  6, 1872. 
Thb  Cha&les. 

Salvage — Putting  hands  on    hoard- 
pay  Expenses — Apportionm 

Putting  additional  liands  on  hoard  a 
tress,  which  has  been  driven  onl  to 
weather  shorihanded,  to  assist  in  br 
port,  is  a  salvage  service. 

The  vie7i  so  placed  07i  hoard  tlie  distr 
the  prin-cipal  salvors,  hut  the  owne 
crew  of  the  salving  vessel  are  entit 
the  reward;  tlve  owners,  hmrever,  a 
to  a  small  proportion  as  their  resse 
under  such  circumstances  render  > 
the  only  risk  they  run  is,  that  she 
hamhd  in  had  weather. 

An  atfreenwnt  entered  into  heticeen  th 
salving  ship  and  the  officer  commi 
tressed  vessel,  hy  which  the  latter  a< 
receipt  of  the  men,  and  undertake 
expenses  attached  thereby,  as  my  v 
trtss  for  want  of  men,  and  I  cann< 
wit  hot' t  h^lp  '*  I*  }wt  such  an  agr< 
oust  the  right  of  the  salvors  to  rew 
agreement  to  pay  expenses  in  all  ev< 

SemhU\  even  if  the  agreement  did  ou 
th*'  others,  it  would  not  affect  the  Hi 
plactd  on  board  the  distressed  vtssel 

A  bri'f  was  driven  out  to  Sca  shorthani 
sht  had  brtn  *ighty  days  at  tea  and  i 
with  onlu  four  men  on  hoard,  tw* 
alUd^a  ship  ilaced  on  fc-.Mini  of} 
who  a^isistta  in  i?-.>rt»»fj  hrr  till  si 
afur  tiCxlvt  da'js  into  port.  The 
car  JO   wt  rr  <f  th<'  valu^  of  SXl-^  : 

H'li.  :\'\*  i\\s  was  a  salvage  servii 
irxs  •  i.uU  -;/  4*yA.,  and  it  was  appc 

v.i^  In  T'^  Iwrnr  (3  BMgg.  ISA),  a  kini 
xhe  a«sistASi>e  cvf  »  merchant  T«uel  bjordi 
oa  the  stjkxi.'ci.  r^pco  the  expvsM  stipal 
ovrer«  asi  iLrienrnten  voold  be  aar 
pATssert  of  $%>?»  ex]KDdcd  or  duntfad 
t^a.i«d  thftt  ii:is  ft$;>Ma«st  barrrfthaiM 
asd  B»e&  lo  rKv^TCT  a^lraM ;  bat  Sir  M 
th*t  ther  «K«  not  bonad.  Ml 
nernce.  to  r&a  xiik  oi  life  om 
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t)te  maeUr  50i.;  lo  the  crew  1001. 
'd  on  board  the  brig  2001. 

of  salvage  instituted  on  bohalf 
katcr,  and  crew,  of  the  American 
■iyicoln  aguinet  the  Ei^lish  brig 

cargo.  The  Jairus  B.  Lhtcoln 
I  tons  register,  belonging  to  Free- 
-d  States,  and  manned  by  a  crew 
tmU.  aU  told.  In  Oct.  1871  she 
Cliincha  Island  with  a  cargo  of 
(ain  being  disubled.  The  Oharleg 
i  tons  register,  belonging  to  the 
1.  and  on  the  12th  Nov.  1871  elie 
.na  Creek,  Congo  River,  on  the 
irica,  bound  for  Liverpool,  laden 
mini  oil  and  nuts;  she  viae  then, 

protest,  "  tight,  staunch,  strong, 

tackled,  and  in  every  respect 
and  provided  for  her  voyage." 
I  a  crew  of  nine  hands,  all  told, 
own  the  Congo  Eiver,  but  did 
the  wind  Being  light.  On 
ter  and  four  hands  went  ashore 
me  for  the  voyage,  and  whilst 
'he  dragged  her  anchor,  and 
to  sea  with  the  mate  and  only 
loard.  The  mate  made  several 
bii;.'k,  but  as  two  of  the  men 
ry  and  tever  he  could  not  do 
c  illness  of  these  men,  he  was 

in  the  anchor,  and  the  vessel 
thward,  and  the  mate,  finding  it 
ret  back,  continued  hia  voyage  to 
'hnrlea  continued  her  voyi^o  for 
times  meeting  with  bad  weather, 
ght  winds,  when  the  mate,  find- 

mcu  continued  ill,  one  of  them 
r,  and  that  it  was  impossible  to 
1  that  she  was  iu  danger  from  the 
rigging,  spoke  the  ship  Jairus 
.■quested  the  master  of  that  ship 
^ivo  hands  to  assist.  The  chief 
M  li.  Linrnln  went  on  board  the 
?  some  difficulty  this  was  agreed 
Is   wore  sent  on  board.     Befbre 

master  of  the  Jairtis  B.  Lincoln 
t  the  knowledge  of  the  hands,  a 

was  reiid  by  the  mate  of  the 
signed  by  him.    The  document 

igf  to  have  rcceivod  two  men  froio  the 
and  that  I   will  paj  all  aipenseg 

I  m7  TSMoI  is  in  distreaa  for  wont  of 

rine  ber  in  withont  help. 

172. 
bri^  Charles,  of  Liieriiool. 

I.L1AH  Evans,  in  charge  of  the  brig ; 
maater'a  certiBcate  No.  618G. 


'"^'"    }  William  McDbbmott. 

volunteered  to  go  on  board  the 
ling  so  found  the  mate  and  the 
1  with  e.Ktra  work  and  watching, 
ing  of  the  brig  was  iu  bad  order, 
s  were  gone  aud  her  running 
i  required  constant  splicing,  and 
avsail  had  been  blown  away,  and 
la  in  provisions  and  bad  no  lime 

vegetables  on  board,  nor  any 
irig   proceeded   on  her   voyage, 

weather,  and  the  two  men  put 
severe  labour  and  ran  some  nak, 
ft  lampa  being  sborl  of  cdl  and 


not  burning  all  mght ;  but  they  arrived  safely  in 
Liverpool  on  9th  Feb.  1872.  The  Jatruf  B.  Mneoln 
also  met  with  severe  weather,  and  her  crew  had 
heavier  work  in  consequence  of  the  absence  of  the 
two  men.  With  respect  to  the  document  above 
set  out  the  owners  of  the  Charles  pleaded  in  their 
answer  as  follows : 

9.  The  chief  offioer  of  the  Juinu  B.  Li-ncoln,  after  oom- 
manicating  with  hie  oaptaiu,  returned  to  the  CharUi 
and  told  the  mate  that  he  ooold  hare  two  men.  The 
■aid  chief  offloer  then  told  the  mate  that  the  tiro  men 
wonld  have  to  be  paid  by  the  Charlet.  as  aleo  the  eipenaes 
'hich  the  mate 


of  tbo  men  in  r^oinin^  the  ship,  to  which 
assented.  The  chief  oSoer  then  prodnced  a  ,.  .__  __ 
__  _i...i  i .  _.Ti  idertokiog  on  the 
oav  the  expenses 
ign  it.  The 
'  paper 


...    ._      hich   he  eaid  hob   b_ 

part  of  the  mate  of  the   Charles         ,   . 

of  the  two  men,  and  asked  the  mate  t^ 

mate  therenpon  signed  and  handed  the  Diet  ,   ,  .  _ 

to  the  chief  offioi^r  of  the  Jairat  B.  LinrMn,  believing  at 

at  the   time  that   it  contained  aaoh  undertaking  and 

nothing  else. 

The  value  of  the  Clmrlet  and  her  cargo  waa 
agreed  at  81 7«. 

The  owners  of  the  Charles  and  the  owners  of 
her  cargo  appeared  separately,  the  former  pl^ding 
to  the  facts  and  denying  that  any  salvage  service 
was  rendered  to  the  Cftoriee,  and  the  latter  alleging 
ignorance  of  the  circumst&nces  and  denying  salvage 
services  to  have  been  rendered.  Witnesses  were 
oallod  for  the  plaintiff's,  but  none  for  the  de> 
fendants. 

Butt,  Q.C.  (T.  H.  James  with  him),  for  the 
salvors. — This  was  a  salvage  service  {The  Brig 
J.  L.  Bowen.  25  L.  T.  Bep.  N.  S.  136-,  1  Asp.  Mar. 
Law  Cas.  106),  and  the  owners,  master,  and  crew, 
are  entitled  to  salvage  reward,  but  the  two  men 
who  went  on  board  were  the  principal  salvora. 

Milward,  Q.  C.  (PAfliimora  with  him),  for  the 
owners  of  cargo  on  board  the  Charles. — There  was 
no  salvage  service.  These  men  were  sent  on  board 
the  ship  by  the  orders  of  their  master,  and  were 
bound  by  the  terms  of  the  agreement  entered  into 
by  him.  That  agreement  shows  that  the  parties  did 
not  intend  this  to  be  taken  as  a  salvage  service.  It 
was  an  agreement  to  render  assistance  on  condition 
of  the  expensed  of  the  men  being  paid  by  the 
owners  of  the  Charha.  The  men  had  no  other 
duties  to  perform  than  they  would  have  had  on 
their  own  ship     They  ran  no  risk. 

Mybitrgk  for  the  owners  of  the  Charlea. 

SirR.  FulLUMOKE. — This  is  a  salv^e  suit  against 
the  vessel  Oharleg.  The  history  of  this  suit  is  not 
a  little  eitraordinary.  The  vessel  against  which 
it  is  instituted  is  a  brig,  &o.  (His  Lordship  here 
proceeded  to  set  out  the  facts  as  above.)  After  the 
chief  officer  of  the  Jairn4  B.  Lincoln  returned  to 
that  vessel,  her  master  consented  to  pat  on  board 
the  OlmrUe  two  of  his  men ;  but  before  doing  so 
he  wrote  out  the  agreement  which  has  been  given 
in  evidence  in  the  course  of  the  caae,  and  that 
agreement,  with  the  exception  of  the  signature,  is 
in  his  handwriting.  This  agreement  was  taken  on 
boijrd  the  Charlce  by  the  chief  officer  of  the  Jairtia 
B.  Lincoln,  and  was  shown  to  the  mate  of  the 
Charles.  It  was  signed  by  him,  and  he  appended 
to  it  the  number  of  his  registered  certificate.  The 
defendants  have  submitted  that  this  paper  is  in 
itself  sufficient  to  disprove  the  plaintiSs  case,  so 
far  as  their  right  to  salvage  remuneration  is  oon- 
cemed,  for  the  defendants  say  that  the  paper  was 
clearly  an  iwreement  entered  into  \>j  the  master  of 
the  Jotrus  S.  Lincoln  to  render  assiatanoa  ta  tiu& 
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namely,  that  the  expenses  of  the  men  transferred 
to  the  Charles  should  be  borne  by  the  owners  of 
that  vessel,  and  the  defendants  contend  that  this 
stipulation  as  to  the  payment  of  their  expenses 
excludes  the  notion  of  salvage  reward.  I  cannot 
take  this  view,  and  I  consider  that  the  document 
was  merely  intended  as  a  security  that,  whatever 
happened,  the  expenses  of  these  two  men  should 
be  paid  by  the  owners  of  the  Charles.  Even  if  this 
were  not  so,  I  could  not  hold  that  this  agreement 
ousted  the  right  of  these  two  men  to  salvage 
reward,  and  I  consider  that  they  would  be  entitled 
notwithstanding.  The  defendants  have  tried  to 
make  out  that  the  mate  of  the  Charles  understood 
the  agreement  in  the  sense  for  which  they  contend. 
But  tneir  answer  is  inconsistent  with  this  conten- 
tion, for  it  clearly  shows  that  the  mate  understood 
that  the  agreement  related  to  the  payment  of  the 
men*s  expenses  and  that  onlj.  That  the  mate 
understood  the  matter  at  that  time  is  clearly  shown 
by  the  evidence.  He  read  the  paper  aloud  and  then 
signed  it.  I  therefore  think  tnat  as  far  as  this 
document  is  concerned,  it  may  be  entirely  laid 
aside  in  considering  the  question  of  salva^.  Now, 
as  to  the  question  of  whether  this  is  to  be  consi- 
dered a  salvage  service,  I  am  clearly  of  opinion 
that  the  putting  these  two  men  on  board  the 
Charles,  under  the  circumstances  shown  in  the 
oase,  gives  a  right  to  salvage  reward  to  owners, 
master,  and  crew,  in  due  proportions  according  to 
their  respective  merits.  With  respect  to  the 
owners,  the  court  is  not  inclined  to  think  that  they 
are  entitled  to  a  large  reward,  as  the  ship  itself 
did  not  render  any  assistance.  Still  the  court 
considers  they  are  entitled  to  some  reward,  as  the 
ship  and  crew  seem  to  have  been  subjected  to  very 
baa  weather,  and  the  period  of  the  year  at  which 
the  service  was  rendensd  made  the  risk  of  parting 
with  two  of  the  crew  very  considerable.  Tnen  the 
master  is  also  entitled  to  share,  as  it  was  upon  his 
responsibility  that  the  two  men  were  sent  on  board 
the  Charles.  It  cannot,  however,  be  doubted  that 
the  principal  salvors  were  the  two  men  who  went 
on  board  the  Charles,  and  it  is  impossible  to  read 
the  protest  of  that  ship,  and  to  hear  the  evidence, 
without  being  convinced  that  a  material  service 
was  rendered.  The  two  men  had  to  put  up  with 
great  discomfort  from  the  want  of  food  and  medi- 
cine; their  labour  was  exhausting,  and  they  nxn 
risk  from  the  ill-health  of  others  on  board  the 
Charles.  The  value  of  ship  and  cargo  was  8174Z. 
I  shall  award  in  respect  of  this  service  the  sum  of 
4001.  Of  this,  I  consider  the  two  men  who  went 
on  board  the  Charles  are  entitled  to  2001. ;  to  toe 
crew  left  on  board  the  Jairus  B.  Lincoln  I  shall 
apportion  the  sum  of  100^  to  compensate  them  for 
the  extra  labour  thrown  upon  them  by  the  absence 
of  the  other  two.  To  the  owners  I  give  601.,  and 
to  the  master  bOL 

Solicitors  for  the  plaintiffs :  Bateson,  Bohinson, 
and  Morris. 

Solicitors  for  the  owners  of  the  ship :  Thomely 
and  Archer. 

Solicitors  for  the  owners  of  cargo:  Waitons, 
Bubh,  and  WdUon. 


JXmCULL  COMlPTTBBOg 

FRTVT  comrczL. 

Reported  hj  Douqlas  Kzvcmvobd,  Bm|.,  Btarith 


Jan.  30 ;   Feb.  3  and  21, 1872. 

(Present :  The  Bight  Hons.  Sir  JiMCS^ 
Sir  Robert  J.  Philuxo&e,  Sir  Josep 
Sir    Montague    Smith,    and    Sir  1 

COLUER.) 

Messina  r.  Petrococchuto. 

Foreign  judgment — How  far  condnsict— 

siUar  Court — Bottomry — Average  ^ 

A  cargo,  belonging  to  a  Greek  owner,  ai^ 

board  a  Greek  ship,  was  consigned  k 

lant  to  be  delivered  at  Malta,     On  the 

weather  was    encountered^    some  of 

boats  and  apparel  were  jettisoned,  a 

arrived  at   Constantinople  in   a  dan 

The    captain  made   a   protest    be/on 

Consular  Court    tJiere,  and  applied 

vey  of  tlie  ship  and  cargo.     Tiie  8U\ 

pointed  by  tlie  court,  reported  and  n 

a  transshipmetU  of  the  cargo,  and  the  i 

of  a  curator  thereto.     A  curator,  what 

the  respondent,  was  a>ccordinyhj  appo^ 

court.     The  captain  further  petitionei 

pointmeat  of  average  sicUers.    The  avf" 

appointed  by  the  court,  deeid^^d  as  to  i 

to  be  put  in  parti-cular  and  general  a 

and   advised  thai  power  should  be  ^ 

curator  to  contract  a  bottomry  bond  to 

average  ejcpenses,  ^c,  under  hypothec^ 

cargo. 

Tlie  decision  of  the  average  staters  was  c> 

the  Greek  Constd- General,  who  declan 

the  forc^  of  a  thing  adjiuiicated,  am 

bond  was  ordered  and  given.     On  ar 

cargo  at  Malta,  the  resjiondent  refused 

cargo  without  payment  of  the  bottomr 

the  appellant  at  last  paid  under  prot»2$ 

tuted  proceedings  in  the  CAyuiis  at  Mali 

Held  (on  appeal  from  the  Court  of  Appet 

that,  as  the  Greek  Consular  court  ai 

nople  was  a  competent  court  to  exercise  ^ 

in  such  matters,  ii  must  be  presumed  the 

rightly  iriterin'eted  and  applied  the  i 

thai  by  thai  taw  tlie  court  fiadthe  poic* 

exercised  it  of  ihiciding  thai  Constant  in 

be  considered  as  the  port  of  desfinaiio 

the  average  shordd  be  adjusted  at  tluU 

the  bottomi'y  bond  was  necessary  and  vi 

made  without  communication  toith  th* 

tlie  cargo,  or  tlieir  a^ent ;  tliai  the  court 

to  appoint  the  average  staters,   and 

decision  gave  autlwrity  to  the  curator  t* 

tlie  cargo  and  to  co7itract  the  bottomry  > 

that  this  decision  was  rightly  conp,n 

Greek  Consul-Oeneral. 

Dent  V.  Smith,  3  Mar.  Law  Cos.  0.  S.2bl 

This  was  an  appeal  from  a  decision  of 

of    Appeal   at  Malta,  reversing  two 

of  the  Court  of  Commerce  at  Malta. 

was  instituted  to  contest  the  validity  of  i 

bond  upon  a  cargo  of  wheat  beloiun: 

appellant,  given  at  Constantinople  unde 

of  the  Greek  Consular  Court  at  that  p 

ship  Evangelistria  carrying  the  oargc 

Constantinople  damaged,  under  cinmmi 

out  in  the  judgment  dE  ^ae  Privy  Ckmac 

maater  made  a  protest  in  the  Caatnkt^ 
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for  the  appointment  of  surveyors,  who 
ipointed  by  tne  coort.  The  master  carri^ 
r  €i  recommendation  to  one  Cossudi  as 
or  the  shipper  at  Constantinople,  but  did 
ly  to  him  tor  assistance.  Cossudi,  however, 
tare  of  the  ship^s  arrival,  for  eight  days 
or  arrival  he  wrote  to  the  appellant,  enclos- 

charter-party,  which  had  been  forwarded 
by  the  shipper,  and  announcing  the  ship's 

and  saying  that  she  was  still  there,  and 
I  had  suffered  some  damage,  viz. :  "  he  has 

boat  cordage,"  &c.    The  surveyors  sent  in 

report,   to  the    court,  which  is  set  out 

jaagment  of  the  Privy  Council  and  a 
,  one  Dimitriacopulo  was  appointed,  who 
xL  the  Otto  Sorelle  under  the  double  con- 
ic serve  as  store,  or  to  send,  in  case  of 
le  cargo  to  its  destination.  The  cargo  was 
ipped  on  board  the  Otto  Sorelle ^  and  on 
n.  1867,  the  surveyors  again  surveyed  the 
ad   reported  that  as  "the  repairs   to  the 

the  Evanqelistna  cannot  bo  but  greatly 
i  in  this  rather  advanced  winter  time,"  and 

would  not  suit  the  parties  concerned  in 
p>  to  cause  it  to  wait  for  the  repairs  above - 
■And  overcharge  it  with  enormous  expenses 
"  it  would  be  more  suitable  to  send  the 
to  its  destination  in  the  Otto  Sorelle,  and 
the  amount  of  damage  sustained  by 
]isiria.  This  report  was  confirmed 
k  Consul-Genoral,  and  thereupon  the 
ed  on  25th  Jan.  1867,  for  average 
staters  to  fix  the  amount  of  average 
of  the  injuries  received,  and  the  freight 
rthe  part  of  the  voyage  performed.  They 
Ippointed  by  the  court  and  made  their 
lent  or  sentence  in  the  terms  set  out  in  the 
snt»  but  also  alleged  as  reasons  for  their 
(hat  *'  the  car^o  of  the  Evangelistina  being 
)  its    destination    by    another    vessel,    its 

must  be  considered  as  finished  in  this 
id  in  this  manner  is  to  be  fixed  the  freight 
r  the  voyage  performed ; "  that  "  by  a 
it  practice  adopted  in  this  city  to  ships 
;  from  Azoff,  bound  for  the  Mediterranean, 
ways  granted  two-thirds  of  the  freight  and 
ie,  and  the  entire  gratuity  "  (to  the  master) ; 
the  curator  of  the  cargo  having  to  pay 
ight  that  shall  be  adjudicated  due  to  the 
Evangelietria,  the  expenses  of  the  present 
d,  Ac,  power  must  be  given  to  kim  to 
3t  a  bottomry  bond  under  hypothecation 

cargo  sent  to  its  destination;  that  "in 
1  averages,  contribute,  the  value  of  the 
ess  freight,  and  the  vessel  at  half  its  value 
If  its  freight."  In  this  sentence  under  the 
»f  general  average  was  inserted  the  whole 
damage  sustained  by  the  ship,  caused  both 
tison  and  by  injury  sustained   during  the 

jettison  by  one  of  the  boats  being  struck 
sea  and  so  getting  loose  and  breaking  the 
rks.  The  sentence  was  submitted  to  the 
Gonsul-General  and  he  endorsed  it.  "  Kav- 
m  the  present  sentence  and  general  average 
oent  we  confirm  it  to  have  the  force  of 
a;  adjodioated,  and  send  it  to  the  Chancellerie 
dne  oommunication  and  execution,"  and  he 
.  it.  The  sentence  was  in  the  usual  form  of  a 
1  or  Greek  jacUrment.  The  proceedings 
n  are  Mt  oat  m  we  judgment  of  the  Privy 
iL  The  onntoor  had  aoqoainted  the  shipper 
iliB  fact  of  his  appointment   immediately 


after  the  first  survey,  by  telegram.  Negroponte, 
the  shipper,  thereupon  wrote  to  the  master  of  the 
Evangelistria  complaining  that  he  had  not  applied 
to  Cossudi,  who  had  in  hand  funds  of  the  shipper, 
but  took  no  steps  to  upset  the  proceedings  in  the 
Greek  Consular  Court. 

On  the  receipt  of  the  bottomry  bond,  bill  of 
lading,  and  the  average  statement  bv  the  respon- 
dent as  agent  for  the  curator  and  the  lender  on 
bottomry,  the  appellant  refused  to  pay  the  bond, 
and  protested  against  the  non-delivery  to  him  of 
the  bill  of  lading,  but  on  27th  Feb.  1867,  deposited 
in  the  Court  of  Commerce  at  Malta  the  amount  of 
the  bond  as  security  till  it  should  be  decided  whe- 
ther the  bond  was  valid,  and  asked  the  court  to 
order  the  bill  of  lading  to  be  delivered  up  to  him. 
On  6th  March  1867,  the  appellant  consented  that 
the  respondent  should  take  out  of  court  the  amount 
paid  in  conditionally,  and  bound  himself  to  bring 
forward,  within  a  time  to  be  fixed  by  the  court,  his 
claim  to  be  released  from  the  bond.  The  Court  of 
Commerce  thereupon  ordered  the  bill  of  lading  to 
be  delivered  up  on  condition  that  the  appelmnt 
should,  within  two  days,  bring  forward  in  a  suit 
by  way  of  citation  the  grounds  on  which  he  dis- 
puted the  validity  of  the  bond.  The  suit  men- 
tioned in  the  judgment  of  the  Privy  Council  was 
thereupon  instituted  and  proceeded  as  there  set  out, 
and  on  appeal  the  appellate  court  held,  on  16th  Dec. 
1867,  that  the  Court  of  Commerce  had  jurisdiction 
as  to  the  average  acts,  but  that  the  decision  as  to  the 
invalidity  of  the  bottomry  bond  must  be  set  aside 
until  the  Question  as  to  the  average  acts  had  been 
decided.  The  question  again  came  before  the 
Court  of  Commerce,  and  that  court  dismissed  the 
respondent  from  the  suit  as  set  out  in  the  judg- 
ment of  the  Privy  Council.  From  this  decision 
both  parties  again  appealed  to  the  appellate  court, 
the  respondent  alleging  as  a  ground  of  appeal  that 
the  Court  of  Commerce  should  have  decided  for  the 
absolute  exclusion  of  the  appellant  from  all  claim 
to  recover  the  amount  of  the  bond,  and  not  merely 
that  the  proceedings  were  irregular. 

The  appellate  court  at  Malta,  thereupon,  re- 
versing the  decision  of  the  court  below,  delivered, 
on  the  20th  July  1868,  a  judgment,  the  substance 
of  which  is  set  out  in  the  judgment  of  the  Privy 
Council,  holding,  in,ter  alia,  that  the  proceedings  in 
the  Greek  Consular  Court  had  been  in  accordance 
with  the  provisions  of  the  French  Code  de  Com- 
merce (Articles  245,  247,  234,  and  312),  which  was 
adopted  as  the  law  of  Greece  by  ordinance  in  April 
1835,  and  deciding — 

"  For  the  exclusion  of  the  demanded  declaration 
that  the  acts  made  in  Constantinople  are  null, 
irrelevant,  and  of  no  validity,  and  to  which  the 
citation  refers,  inasmuch  as  they  might  concern 
the  said  bottomry  bond;  and  also  for  the  exclusion 
of  the  demanded  nullity  of  the  said  bottomry  bond, 
and  revoking  the  two  sentences  delivered  by  Her 
Majesty's  Court  of  Commerce,  one  upon  the  merit 
on  22nd  June  1869,  and  the  other  about  the  said 
acts  on  26th  May  1868. 

"  Costs  of  first  and  second  instance  to  be  paid  by 
the  plaintiff." 

From  this  judgment  the  plaintiff'  appealed. 

Manisty,  Q.C.  and  Baifli8,£oT  theeppellnnt  con- 
tended that  the  proceeding  in  the  Greek  Consu- 
late were  irregular  and  mvalid,  no  notice  of  the 
proceedings  having  been  given  to  the  owners  of 
the  cargo  or  their  M^t  at  Constantinople.  Thi 
court  may  review  the  prooeodilisi^^  m  v^a  ^Spw^ 
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oonrt  for  error  on  the  face  of  those  proceed- 
ings : 

Simpson  y.  Fogo,  1  Mar.  Law  Gas.  O.  S.  312 ;  8  L.  T. 

Bep.  N.  8.61 ;  32  L.  J.  249,  Ch. ; 
Scott  T.  PUkington,  6  L.  T.  Bep.  N.  S.  21 ;  31  L.  J. 

81.  Q.  B. ; 
Bank  of  Atistralasia  y.  Ni<u,  16  Q.  B.  717. 

It  must  be  admitted  that  there  is  a  Greek  Consu- 
lar Court  havine  jurisdiction  in  maritime  questions, 
but  the  court  has  done  acts  contrary  to  maritime 
law ;  the  respondent  asserts  that  the  Greek  court 
nad  jurisdiction  to  do  something  which  the  mari- 
time law  does  not  sanction,  and  he  must,  therefore, 
show  positively  that  such  jurisdiction  exists.  A 
master  selling  his  ship  under  the  authority  of  vice- 
admiralty  courts  can  give  no  title,  as  they  have  no 
jurisdiction : 

Beid  T.  Darbt/,  10  East,  143 ; 

Morris  v.  Robinsont  3  B.  &  C.  196. 
The  average  statement  was  erroneous  and  ua- 
just  on  the  face  of  it,  inasmuch  as  the  cargo  is 
made  to  contribute  its  full  value  (freight  being 
deducted),  and  the  ship  on  half  its  value  and  half 
its  freight;  and  because  the  statement  includes 
many  items  which  are  not  the  subject  of  general 
average,  and  to  which  the  cargo  was  not  bound  to 
contriDute.  Freight  pro  rata  was  not  due.  The 
master  could  have  repaired,  and  he  was  bound  to 
do  so.  If  he  could  not  repair,  he  ought  to  have 
sent  the  cargo  on  at  his  expense,  or  he  could  have 
no  claim  for  freight, 

Fletcher  v.  Blasco,  14  C.  B.,  N.  S.,  162 ; 

Code  de  Commeroe,  Art.  296 ; 

Abbott  on  Shipping,  11th  edit.  pp.  327, 385; 

Kent's  Commentaries,  11th  edit.  211 ; 

Hunter  v.  Prinsep^  10  East,  378  ; 

Ski/pton  y.  Thornton,  9  Ad.  &  El.  314. 
The  statement  should  have  been  made  at  Malta, 
which  was  the  place  of  discharge : 

Fletcher  v.  Alexander,  L.  Bep.  3  C.  P.  375 ;  8  Mar. 
Law  Gas.  O.  S.  69; 

Simonds  v.  White,  2  B.  &  C.  805. 
The  adjustment,  therefore,  should  be  in  accordance 
with  English  law :  {Power  v.  Whitmore,  4  M.  &  Sel. 
141.)  There  was  no  necessitv  to  raise  money  on 
bottomry  ;  nor  had  the  curator  any  right  under 
the  circumstances  to  hypothecate  tne  cargo,  with- 
out communicating  with  the  owners  or  their 
agent,  more  especially  as  they  had  an  agent  with 
funds  in  hand  at  Constantinople.  The  lender  was 
bound  to  see  that  there  was  a  necessity  for  hypo- 
thecation, and  that  the  owner  had  been  communi- 
cated with  : 

27ie  AvreUa,  3  Hagg.  75 ; 

The  Royal  Stiiart,  1  Jar.  N.  S.  1116 ;  2  Spinks'  Adm. 
Bep.  258; 

Heatnom  v.  Darling,  The  Elixa,  1  Moo.  P.  C.  G.  5 ; 

Ths  Hamburg,  2  Mar.  Law  Cas.  O.  S.  1 ;  8  L.  T.  Bep. 
N.  8. 175;  2  B.  &  L.  253;  9  Jur.  N.  8.  445. 
The  bottomry  bond  was  therefore  invalid,  or,  if 
held  valid  in  part,  then  it  must  stand  as  security 
for  that  part  only. 

Butt,  Q.  C.  and  Clarkson,  for  the  respondent, 
contended,  that  the  proceedings  taken  under  the 
direction  of,  and  confirmed  by,  the  Greek  Court, 
had  been  judicially  determined,  and  could  not  be 
Questioned :  (Gaetrique  v.  Imrie,  3  Mar.  Law  Cas. 
0.  S.  454;  23  L.  T.  Rep.  N.  S.  48;  L.  Rep.  4 
H.  of  L.  414.)  This  court  is  not  a  court  of 
appeal  from  a  Greek  consular  court.  There  is 
nothing  contrary  to  law  maritime,  or  natural  jus- 
tice, in  the  decision,  but  it  is  quite  in  accordance 
with  the  practice  of  the  consular  courts  in  the 
Levant,  and  with  the  provisions  of  the  French  code. 
The  powers  of  thoie  consular  courtB  ore  iieoe««aT\\y 


large,  as  they  have  jorisdictioD  in  a 
affecting  the  interests  of  persoDS  d 
nationality  resident  in  Mahommedaa  oc 

The  Laconia,  1  Mar.  Law  Cas.  O.  8. 378; 
N.  S.  37 ;  2  Moo.  P.  C.  C.  N.  8,,  161; 

Dent  T.  Smith,  3  liar.  Law  Gas.  O.S.i 
Bep.  N.  8.868;   L.  Bep.  4  Q.  B.  414 ; 

Wheat.  Int.  Law,  2nd  edit,  by  LawreoiH 
The  bottomry  bond  was  necessary.  1 
statement  was  made,  and  the  bottomi 
given  under  the  directions,  and  with  t 
of  a  competent  court,  and  with'^all  r 
malities.  if  the  formalities  prescribedb 
code  had  been  complied  with,  a  bono 
acquires,  by  French  law,  a  right  to 
money  even  in  case  of  &aad  on  the 
master.(a) 

Emerigon  Traits  dee  Contacts  ii  la  Gn 

Bonlay-Paty,  torn.  2,  p.  69,  et  seq. 
The  appointment  of  a  curator  is  a 
known  in  continental  court8.(fe)  This 
sumod  to  be  the  judgment  of  a  compet 
by  which  not  only  was  a  curator  a; 
was  ordered  to  bottomry.  The  cargo  8 
cannot,  therefore,  be  impeached.  Th« 
penses  were  duly  and  properly  sett 
stantinople,  which  was  tne  place  of  tr 
or  separation  of  the  ship  and  cargo : 

1  Parsons  on  Shippini^,  465 ; 

2  Phillips  on  Insurance,  134. 

Even  if  the  average  statement  is  bac 
follow  that  the  bottomry  bond  is  bad. 
taking  the  bond  under  the  authority 
was  absolved  from  inquiring  as  to  t 
If  the  appellant  objected  he  should  1 
the  proper  appellate  tribunal  at  Athei 
Manistu,  Q.  C.  in  reply. — Dent  v. 
was  deciaed  upon  evidence  showing 
tion  of  the  consular  court.  Here,  tin 
dence  of  jurisdiction,  and  as  the  r 
really  claiming  the  payment  of  the 
bottomry,  it  is  for  him  to  show  that  s 
tion  existed.  Cw 

Judgment  was  delivered  by  Sir  Ro 
MORE: — This  is  an  appeal  from  tl 
Appeal  at  Malta,  in  the  matter  of  a 
hypothecation  bond.  In  Oct.  1866,  N 
merchant  at  Taganrog,  shipped,  at  1 
cargo  of  wheat  belonging  to  a  Gre< 
board  a  Greek  ship,  the  EoamjelUt\ 

(a)  The  formalities  required  by  the  Fi 
Commerce  to  be  observed  by  a  master  req 
money  on  bottomry,  are  that  he  shoold, 
go  before  his  consul  and  receive  an  authori 
tract  the  loan,  when  at  home,  before  th 
Commerce  or  the  juge  de  paix.  This  is  prec 
234  of  the  code,  but  it  has  been  laid  dowi 
of  Cassation  in  Paris,  that  the  neglect  in 
formalities  prescribed  by  that  article  does 
loan  upon  bottomry  from  being  obligat 
shipowner  when  entered  into  by  the  lender  i 
that  this  ruling  holds  good  even  when  the 
contracted  abroad  by  a  foreign  master  w 
lender  who  seeks  to  recover  in  France  tiie 
his  loan.  See  Dalloz,  Jurisprudence  G^^ 
tit.  "Droit  Maritime,"  Nos.  442,  443,  and  D 
dence  Cen^rale  Ann^  1845,  Prem.  Partie,  C 
tion,  p.  313. — Ed. 

(b)  There  does  not  appear  to  be  in  tiie 
France  any  express  power  to  appoitt 
although  by  Art.  112,  the  coarts  an  •! 
arrange  for  the  administration  of  the  pzopi 
persons  who  have  no  appointed  agents.  I 
umyersal  practice  to  appoint  a  onzMor  wkM 
(Code  Civil,  Art.  112 ;  DaUos,  Jmk^— ^- 
^o\.  Zy  ^t.  '*  Ab««no6/*  No.  M.)-^Bgy 
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it   to  Messina  (the  appellant),  to  be  deli- 
his  order  at  Malta,  or  at  such  ports  as 
ig^ee  should  there  order.    The  captain, 
had  letters  of  recommendation  to  Cossudi, 
it  at  Constantinople  for  Negroponte.    Ne- 
Lte  and  the  appellant  are  jointly  interested 
Bbipment.    Tne  charter-party  was  sent  by 
ponte  throngh    Cossudi    to    Messina,    the 
mt.     The  Evangelistria  sailed,  she  encoun- 
■ad  weather,  and  was  obliged  to  jettison  some 
IxMkts,  sails,  chains,  and  other  apparel.     She 
ak  to  Sebastopol,  but  made  no  protest  in  that 
■he  sailed  again,  and  again  encountered  bad 
Mr,  which  necessitated  further  jettison,  and 
1  in  a  damaged  condition  at  Constantinople 
27th  Dec.     Upon  the  30th  Dec.  the  captain 
before  the  Greek  Consular  Tribunal  (or  the 
Hoyal  Commercial  Chancery,  as  it  is  called) 
m»  made  a  protest,  and  applied  for  the  sur- 
r  the  ship  and  cargo ;    tne  court  appointed 
nors,  who  drew  up  "  a  sentence  and  average 
Blent."     In  their  first  report  the  surveyors, 
fetating  various  reasons,  said : — **  Whereas, 
to  above  reasons,  the  cargo  of  the  Evarufd- 
t^mtust  be  transshipped  on  another  vessel,  to 
under  double  condition,  to  servo  as 
to  send,  in  case  of  need,  the  cargo  to  its 
:  Whereas,  there  being  in  this  town  no 
representative    of    the    owner  of    the 
cnrator  to  the  same  must  bo  named  by  the 
authority :    Moved  by  these  reasons, 
nimously  agreed  that  the  Boyal  Greek 
Chancery  should  appoint  a  curator  to 
who,  with  the  knowledge  of  the  repro- 
of the  underwriters,  will  charter  a  vessel 
burden  as  the  EvangeUstria,  with  the 
I  oondition  to  serve  as  store,  or,  if  necessary, 
nying  the  cargo  to  its  destination,  and  to 
BOQice  without  loss  of  time  the  transshipment 
cargo  in  question."    A  Greek  merchant,  by 
Dimitriacopulo,  was  appointed  curator  by 
art ;  his  agent  is  Petrococchiiio,  the  respon- 
In  their  second  and  last  report  the  surveyors 
mended  that  the  cargo  should  bo  forwarded 
iestination  on  board  a  vessel  called  the  Otto 
I ;  the  captain  farther  petitioned  for  the  ap- 
lent  of  "average  or  judicial  staters;"  they 
appointed  by  the  court,  and  decided,  among 
things,  as  follows: — "First,  that  the  ex- 
I  of  transshipment  made  by  the  curator  to 
argo,   his  commission,  the  interest  of  the 
Dry  bond,  and  the  remaining  freight  to  be 
o  send  the  cargo  to  its  destination,  must  be 
fted  in  particmar  average  to  be  suffered  by 
argo  alone;  secondly,   that  in  the   general 
pre  must  be  put  the  damages  of  the  vessel, 
by  the  surveyors  at  44,568  piastres,  the  ex- 

0  of  survey  and  towing,  &c.,  incurred  by  the 
m,  the  fees  of  Chancery,  the  fees  of  the  legal 
er  and  compiler  of  several  acts,  the  fees  of  the 
ial  staters,  of  the  representative  of  the  under- 
TB,  and  the  compiler  of  the  present  decision  and 
ige  settlement,  for  which  expenses  the  cargo 
contribute  with  its  value,  freight  deducted, 
tibe  vessel  with  half  its  value  and  half  its 
bt,  as  it  is  to  he  seen  by  the  settlement  pro- 
ni  which  is  to  form  an  integral  part  of  the 
nt  sentence ;  thirdly,  that  the  freight  of  the 

1  EvangeUghia  is  fixed  to  two-thirds  of  the 
\A  agreed  on  in  the  charter-party,  to  two- 
■  of  pTimage^  and  the  gratuity  entire,  free  of 
ibatMm ;  fawrthljf  that  power  should  be  given  1 


to  the  curator  of  the  cargo  to  contract  a  bottomry 
bond  for  the  sum  necessary  to  pay  the  freight  of 
the  EvangelUtria,  average  expenses,  &c.,  under 
hjrpothecation  of  the  wheat  cargo,  sent    to  its 
destination    by  the  vessel   Otto    Sorelle.'*      This 
decision  was  confirmed    by   the    Greek   Consul- 
General,  who  declared  it  to  have  the  force  of  a 
thing    adjudicated:    a  bottomry  bond  was    also 
ordered  and  was  given   to   a  Mr.  Facher  as  a 
security  for  35,760f.   52c.      The    bill  of    lading, 
the  average  statement,  and  the  bottomry  bond, 
were  sent    by  the  curator  to  Petrococchino,  at 
Malta.     The  Otto  Sorelle  arrived  with  her  cargo  at 
Malta   on  the  26th    Feb.   1867.      Petrococchino 
refused  to  deliver  the  cargo  without  payment  of 
the    bottomry    bond.       Messina,    the    appellant, 
refused  to  pay,  and  at  last  paid  under  protest,  and 
litigation  ensued.     A  suit  was  instituted  by  the 
appellant  against  Petrococchino  in  the  Court  of 
Commerce.      The  appellant  called  upon  him  to 
show  cause  why,  in  the  first  place,  the  pretended 
"  Average  Acts,**  made  at  Constantinople,  should 
not  be  declared  irregular,  null,  and  of  no  validity 
on  account  of  inherent  faults,  for  want  of  autho- 
rity and  jurisdiction,  and  for  the  errors  they  con- 
tained, and  for  other  reasons  to  be  orally  alleged, 
and  why  as    a   consequence   the  said  pretended 
bottomry  bond  should  not  be  declared  null  and 
void,  and  if  necessary,  annulled  without  prejudice 
to  the  right  of  the  parties,  or  whomsoever  else 
it  might    concern,  including  the    said    Captain 
Giovanni  Frutta,  to  proceed  to  a  regular  average 
statement  in  the  place  where  the  voyage  of  the 
Evangeliatria    ougnt    to    have    terminated,    and 
claimed  damages  against  Dimitriacopulo  (without 
prejudice  to  an  action  against  him  for  fraud)  with 
costs  against  the  respondent.     The  Court  of  Com- 
merce decided  against  the  appellant  on  the  ground 
that  it  had  no  jurisdiction  in  the  matter  of  the 
average,  but  in  his    favour  as  to  the  bottomry 
bond,  declaring  it  void.     Both  parties  appealed  to 
the  Appellate  Court  at  Malta,  which  decided  that 
the  inferior  court    had    jurisdiction    as    to    the 
average,  but  gave  no  judgment  as  to  the  bottomry, 
and  remitted  the  case.    The  Court  of  Commerce, 
on  the  26th  May  1868,  gave  judgment  that  the 
said  suit,  so  far  as  it  related  to  the  demand  for 
the  nullity  of  the  said   average    acts,  had  been 
"  illegally  observed,"  by  reason  of  the  appellant 
not  having  summoned  all  the  parties  concerned  in 
the  said    average    acts,  and    especially  Captain 
Frutta,  of  the  brig  Evangelistria,  and  that  nothing 
was  proved    sufficient    to    make   Dimitriacopulo 
liable  in  damages,  and  decided  for  the  discharge  of 
the  respondent  nomine  (that  is,  in  the  character  in 
which  ne  was  sued)  ah  observant  id  Judlcii,  with 
costs;  the  effect  of  which  judgment  was  equiva- 
lent to  a  nonsuit.    Both  parties  again  appealed ; 
and  on  the  20th  July  1868,  the  Appellate  Court 
decided  that  the  "daptain  of  the  Evai^elietria, 
having  taken  the  legal  course  in  going  before  the 
Consular  Tribunal    at    Constantinople,  and  that 
court   having,  on  the  report  of    experts  of    the 
necessity  for  unloading  and  t nmsshipping  the  cargo 
in  order  to  repair  tne  ship,  ap|K)inted  Dimitria- 
copulo curator  of   the    cargo,  and   declared   the 
voyage  of  the  EvangvUsfrIa  ended  at  Constanti- 
nople, and  authorised   Dimitriacopulo  to  give  a 
bottomry  bond,  he  must  be  considered  by  a  third 
party  as  the  attorney  for  the  owners  of  the  goods, 
and  had  authority  to  hypothecate  them.  That  where 
the  formalitiee  of  a  qoheoLbs  au\2[i»c\\r3  «a^^^sf>«dk 
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process  justifying  the  expenses  necessitating  the 
loan  are  observed,  the  lender  on  bottomry  is  ex- 
onerated firom  seeing  the  necessity  of  tne  loan 
proYed    That  in  the  present  case  the  sentence  of 
the  conrt  supplied  the  consular  authority,  and  the 
expenses  having  been  incurred  under  the  control  of 
the  consul,  and  sanctioned  by  the  sentence,  the  pro- 
duction of  verbal  process  was  not  important,  and 
that  substantially  tne  formalities  were  to  be  taken  as 
complied  with,  and  that  the  lender  was  not  bound 
to    make  inquiry  as    to  the    facts    causing    the 
necessity  of  tne  loan.    That  there  was  no  proof  of 
any  fraudulent  collusion  between  Facher,  the  lender 
of  the  money,  and  Dimitriacopulo,  or  that  Dimi- 
triacopulo  simulated  expenses,  or  committed  any 
irregular  or  deceitful  acts  to  the  damage  of  the 
cargo,  or  even,  if   he  had  himself  acouired  an 
interest  in  the  bond,  would  that  have  affected  its 
validity,  and  that  any  omissions  on  his  part,  even 
if  they  resulted  in  damaee  and  gave  a  cause  of 
action,  would  not  nullify  the  bond,  and  that  it  was 
not  necessary  to  summon  Captain  Frutta,    tho 
master  of  the  Evangelistria"    From  this  decision 
the  appeal  has  been  prosecuted  to  this  tribunal. 
It  has  been  strongly  urged  upon  their  Lordships 
that  all  the  proc^oings  in  the  Greek  Consular 
Court,  which  were  in  substance  upholden  by  the 
Court  of  Appeal  in  Malta,  were  invalid ;  and  prin- 
cipally upon  the  following  grounds  :  that,  with 
regard  to  the  bottomry  bond,  no  adequate  necessity 
is  shown  for  having  recourse  to  it,  and  also  that  it 
is  bad  because  not  preceded  by  anj  communication 
or  attempt  at  communication  with  the  owner  of 
the  cargo ;  and,  with  regard  to  the  general  average, 
that  the  proper  place  for  the  acyustmcnt  of  it  was 
Malta,  tho  port  ot  destination,  and  not  Constanti- 
nople.   Their  Lordships  are  called  upon  now  to 
pronounce  a  judgment  m  favour  of  these  proposi- 
tions, sitting  as  an  appellate  tribunal  from  tho 
Court  of  Malta ;  in  other  words  to  give  that  judg- 
ment which  it  is  alleged  that  the  court  appealed 
from  ought  to  have  delivered.     Their  Lordships 
are  not  sitting  as  an  appellate  tribunal  from  tne 
Greek  Consular  Court  at  Constantinople.     It  is 
necessary  to  make  this  statement  in  limine,  how- 
ever obvious  it  may  appear,  for    the    following 
reason.     If  the  Greek  Cfonsular  Tribunal  was  a 
competent  court,  having  jurisdiction  over  the  ship 
and  cargo,  then  the  sentence  of  that  court  was  not 
open  to  examination  by  the  court  at  Malta,  but 
would  be  properly  enforced  by  it,  or,  to  borrow  the 
clear  language  of  Lord  Ellenborough  in  Power  v. 
Whitmore,  "  By  the  comity  which  is  paid  by  us  to 
the  judgment  of  other  courts  abroad  of  competent 
jurisdiction  we  give  a  full  and  binding  effect  to 
such  judgments,  as  far  as  they  profess  to  bind  the 
persons  and  property  immediately  before  them  in 
judgment,  and  to  which  their  adjudications  properly 
relate "-4  Mau.  &  Sel.,  150  (1815).  And  it  is  to  be 
observed  that,  though  the  earlier  cases  exhibit 
some  fluctuation  and  variety  with  respect  to  the 
application  of  this  doctrine,  it  has  become  Rnnly 
established  by  a  series  of  later  cases  as  an  un(|ues- 
tionable  maxim  of  our  jurisprudence.     The  strong- 
est and  the  last  case  is  that  of  Castriuue  v.  Iiurif, 
decided  by  the  House  of  Lords  in  1870 :  (L.  Rep.  4 
H.  L.  Cas.  414 ;  23  L.  T.  Rep.  N.  S.  48.)  The  foreign 
judgment  of  a  competent  court  may  indeed  be 
impeached,  if  it  carries  on  the  face  of  it  a  manifest 
error;   if  it  is  shown  to  have  been  obtained  by 
fraud,  or  to  be  wanting  in  the  conditions  of  natural 
juatioe ;  and  it  cannot  be  applied  to  persona  ot\i<&t 


than  those  who  were  parties   to  1 

decided  by  it,  except  in  cases  where  1 

is  in  rem.    No  sucn  infirmitiee  can  i 

predicted  of  the  decree  and  orders 

Court,  and  therefore  the  considenit 

competent  of  that  court  alone  Tena 

sidered.    It  has  been  much  pressec 

there  is  no  evidence  of  such  compet 

the  acknowledged  rules  of  the  gei 

law  applicable  to  bottomry  bonds  < 

been  violated  by  the  proceedings 

Now  this  was  the  sentence  of  a  G 

Court  sitting  at  Constantinople  upoi 

and  a  cargo  owned  by  Greek  subject 

of  the  bottomry  bond  was  a  Strang 

hand  fide,  advanced  his  money  on  tl 

the  Ottoman  Porte   has    given  to 

Powers  of  Europe  authority  to  adn 

to  their  own  subjects  according  to 

within  its  dominions  is  a  (act  puhli 

their  Lordships  are  not  now  called  u] 

time  to  take  cognizance  of,  and  w 

recognised  in  the  case  oftheLacotiin 

be    strange    indeed,    if    it    had    b< 

inasmuch  as  her  Majesty  has  establis 

Consular  Court  at  Constantinople 

courts,  with  rules  for  the  exeroiw 

criminal  jurisdiction.     This   kind  < 

exercised  by  the  consuls   of   Chrii 

Mahometan     countries    is    to    be 

tinguished  from  the  ordinary  powe 

foreign    consuls    in    Christian    sti 

cognizance  being  therefore  taken  1 

ships  of  the  fact  that  a  Greek  tribu: 

exercising  jurisdiction  in  this  case,  < 

stantinople,  it  is  the  duty  of   thei: 

apply  to  such  a  tribunal  the  ordii 

which  regulate  the  reception  of  the 

foreign  tribunal  by  other   courts. 

course  of  the  argument  our  attentic 

drawn  to  the  oaseDent  v.  Smith  {su}. 

competence  of  the  Russian  Consulai 

stantinople  was  placed  upon  this  i 

Court  of  Queen's  Bench.     In  that  ( 

culars  of  which  it  is  not  necessai 

Cockbum,   C.J.   said: — "The  facts 

narrow    compass.      The  ship,   hav 

Russian  ship,  is  wrecked  in  Turkis] 

gold,  the  subject  matter  of  this  insi 

by  being  immediately  sent  on  she 

taking  (^vantage  of  having  to  sen* 

thinking  it  best  to  save  this  portion 

which,  of  course,  was  by  far  the 

part,  and,  from  its  small  bulk,  the  p 

saved.     He  deposits  it,  or  causes  it 

tho  hands  of  the  Russian  consul.  It 

to  follow  these  proceedings  in  any 

their  course;  but  afterwards  a  cki 

respect  of  the  expenses  which  we 

endeavours  to  save  the  ship,  and  t 

cargo  on  the  gold  in  the  consurs  '. 

the  end,  the  matter  having  been  i 

persons  appointed  by  the   Riissiax] 

ment  is  given  as  to  the  amount  whii 

tribiited  by  the  owners  of  the  gol< 

claim  for  contribution  in  respect  of 

That  judgment  is  ratified,   as  it  i 

should  be,  by  the  Russian  Minister 

nople,  and,  being  so  ratified,  and  not 

against  within  a  certain  time,  the  jw 

a  binding  judgment  upon  tito  pad 

T\:^t  b^niQ^  80«  the  owners  of  At  id 
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iematiye  in  order  to  get  the  gold,  but 
bhe  payment  of  this  per-centage,  and 
'hile  they,  or  some  one,  having  given 
bhe  end  they  were  obliged  to  pay  the 
jelves.  Now,  it  has  been  contended, 
f  the  defendants,  that  the  proceedings 
al  by  which  this  judgment  was  given 
ul  in  many  respects.  In  the  first 
having  to  apply  the  Russian  Com- 
,  they  applied  the  French.  I  think 
e  a  sufficient  answer  to  that.  It  ap- 
L  matters  relating  to  maritime  law  m 
risdiction  of  the  Russian  Consulate 
•cised,  they  have  not  at  Constantinople 
and  assistance  of  Russian  advocates 
e  law,  whereas  there  are  French  ad- 
ent  there,  and  the  laws  of  the  two 
ng  with  reference  to  these  matters 
.me,  they  had  recourse  to  the  French 
ied  it  in  this  instance.  Whether  this 
ght  or  wrong,  I  do  not  take  upon 
nounce,  for  I  think  it  is  a  matter  with 
re  nothing  to  do ;  but  if  in  this  case 
the  French  law  as  a  substitute  for  the 
link  we  must  take  it  that  they  did  it 
luthority.  Then,  it  is  said  that  they 
law  erroneously.  Again,  I  think  we 
cal  with  that.  We  are  not  to  sit  here 
f  appeal  against  any  judgment  pro- 
court,  which  must  be  taken  to  be  one 

jurisdiction  in  the  administration  of 
and  whatever  was  substituted  became 
Russian  law  in  respect  of  matters  of 
.  The  proper  tribunal  to  appeal  to, 
ks  any  ground  of  appeal,  was  to 
5f     St.    Petersburgh.''      With    the 

this  judgment  their  Lordships  are 
irely  to  agree.  They  think  it  must 
.  that  the  Greek  court  rightly  in- 
l  applied  the  Greek  law ;  that  by  that 
i  the  power,  and  duly  exercised  it, 
hat,  in  the  circumstances,  Constanti- 

be  considered  as  the  place  of  the 
lation,  and  the  average  adjusted 
the  Greek  law  in  force  at  that  place ; 
)  bottomry  bond  was  necessary  and 
h  entered    into    without    citing    M. 

agent  of  the  owners  of  the  cargo, 
revor,  their  Lordships  must  remark, 
proved  by  his  letter,  of  the  arrival  of 
disabled  state  at  Constantinople,  and, 
)resumed,  of  the  proceedings  in  the 
,  though  he  did  not  appear  and  take 
hem.  It  must  also  be  presumed  that 
d  power  to  appoint  the  average  or 
rs,  and  that  their  decision  gave  autho- 
:urator  of  the  cargo  to  contract  the 
ad  in  question  with  Facher,  and  to 

cargo  on  board  the  Otto  Sorelle ;  and 
dsion  was  rightly  confirmed  by  the 
d-General.  Their  Lordships  do  not 
es  at  Uberty  to  enter  into  the  dis- 
which  they  were  invited  by  counsel 
lants,  or  into  the  question  whether 
V  be  or  be  not  at  variance  with  the 
time  law  upon  these  points.  They 
operly  raised  on  an  appeal  to  the 
late  Court,  whether  sitting  at  Athens 
,  and  could  not  properly  bo  discussed 

the  court  at  Malta  or  before  this 
eir  Lordships  most,  therefore,  humbly 
Eajesty  that  the  judgment  appealed 


firom  be  affirmed,  and  the  appeal  dismissed  with 
costs  against  the  appellant. 

Judgment  affirmed. 

Solicitors  for  the  appellant,  Bedpath  and  Holds- 
worth, 

SoHcitor  for  the  respondent,  Thomas  Cooper, 


COUBT  OF  QXTEEH'S  BEHCH. 

Beported  by  J.  Shobtt  and  M.  W.  McKsllab,  Eaqni., 

Boniflters-alrldLW. 


Thursday,  May  9, 1872. 

Habrison  v.  Gartuornb. 

Charter-party — Dangers  excepted  during  voyage — 
Ship  to  currive  within  specified  time. 

By  a  charter-pa/rty,  plaintiffs,  as  owners,  agreed  with 
defendants,  as  charterers  of  a  good  screw  steam- 
ship, name  to  he  given  up  as  soon  as  known,  ex- 
pected  to  carry  from  1100  to  1200  tons  cargo,  tJuU 
the  said  ship,  being  tight,  staunch,  and  strong,  and 
every  way  fiited  for  the  voyage,  should,  with  aU 
convenient  speed,  sail  and  proceed  to  Alexandria, 
to  arrive  within  a  margin  of  three  weeks  from 
16th  Nov,  1870 ;  and  with  liberty  to  take  a  cargo 
out  for  owner's  benefit,  eitJier  direct  or  from  or  to 
any  neighbouring  ports ;  and  there  load  a  cargo 
from  charterer's  agents,  and  proceed  to  Hull  or 
London  at  certain  rates  in  full  of  all  pilotages  a/nd 
port  charges  during  tlie  said  voyage,  all  dangers 
and  accidents  of  the  seas,  Sfc,  '*  during  the  said 
voyage  always  excepted  J*  Tlie  plaintiffs  alleged, 
as  a  breach  of  the  charter-party,  that  tlis  said 
steamship,  although  duly  noAned  by  tlie  defen- 
dants, did  not  arrive  at  Alexandria  within  the 
stipulated  period.  Defendants  pleaded  dangers  of 
the  seas  after  the  naine  of  the  ship  was  given  up 
by  the  plaintiffs,  and  whilst  on  her  voyage  to 
Alexandria  pursuant  to  the  cliarter-party,  which 
prevented  her  reaching  her  destination  al  Alex- 
andria: 
Held,  upon  demurrer,  that  this  plea  was  good. 
This  was  a  demurrer  to  a  plea. 

The  action  was  brought  by  charterers,  described 
in  the  charter-party  as  "  James  Harrison  and 
Sons,"  against  shipowners,  described  as  "Hom- 
stedt  and  Garthorno ;"  the  declaration  set  out  the 
charter-party  as  follows : — 

Hull,  8th  Oct.  1870. 
It  is  this  day  mntnally  agreed  between  Homstedt  and 
Garthome,  a^nts  of  a  good  screw  steamship  or  vessel, 
name  to  be  given  np  as  soon  as  known,  expected  to  carry 
from  1100  to  1200  tons  cargo,  and  Messrs.  James 
Harrison  and  Sons,  of  Hall,  merchants ;  that  the  said 
ship,  being  tight,  staunch,  and  strong,  and  every  wa^ 
fitted  for  the  voyage,  shall,  with  all  convenient  speed,  sail 
and  proceed  to  Alexandria,  to  arrive  within  a  margin  of 
three  weeks  from  15th  Nov.  1870,  and  with  liberty  to  take 
a  cargo  out  for  owner's  benefit  either  direct  or  from  or  to 
any  neighbouring  ports,  or  so  near  thereunto  as  she  can 
safely  get,  and  there  load  from  the  agents  of  the  Rai<l 
freighters  a  full  and  complete  cargo  of  optton  seed  or 
other  grain  or  seed  at  proportionate  rates,  merchants  find- 
ing mats  and  the  ship  wood  for  damage.  The  cargo  to 
be  brought  to  and  taken  from  alongside  thu  vessel  at  mer- 
chant's risk  and  expense,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture,  and,  being  so  loaded, 
shall  forthwith  proceed  to  Hull  or  Lpndon  as  ordered  on 
signing  bill  of  lading,  or  so  near  thereunto  as  she  can 
safely  get,  and  there  deUver  the  same  on  being  paid 
freight,  at  and  after  the  rate  of  25s.  per  ton  delivered  if 
to  Hull ;  27a.  6d.  per  ton  delivered  if  to  Loudon,  in  full 
of  all  pilotages  and  port  oharges  during  the  said  voyage 
(the  act  of  God,  the  Qjaeen'A  «Qsifiifia^%xi^vGA  ^  vul 
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•Tei7  other  dannra  uid  sooidenti  of  tlie  >e»a,  Tiven, 
ftnd  iiBTiE&tion  tJ  whatoTer  mitare  or  kind  ■oerer  during 
tbe  uid  TDjBge  aJwa;*  eioeptad).  Freig-ht  to  be  paid 
on  tmlokding  and  right  deliverr  of  the  aaxtfo  u  folloiTB, 
■Kj  in  ouh.  Steamer  to  be  loaded  in  Aleiuidria  with 
ntmoat  OQBtomar;  iteamet  diapatoh,  and  to  be  ditcharged 
as  faat  aa  ahe  can  deliver  ;  and  ten  daya  on  demnrnm 
over  aod  above  the  said  luring  days  at  951.  per  day.  The 
owner  or  captain  to  have  a  lien  on  the  oargo  for  all 
freight,  dead  freight,  and  demurra^.  A  oommiBeiou  of 
5  per  oent.  on  the  amount  of  freight,  primage,  and  de- 
miina«a  ia  due  by  the  owners  to  Homstedt  and  Qar- 
thome  OD  the  eigning  of  this  oharter-party,  ship  lost  or 
not  loet ;  and  the  veesel  on  her  retnm  to  the  United 
Kingdom  to  be  reported  at  the  Cnstom  Honae  by  them 
or  their  agents.  Penalty  for  noD-^rformanoe  of  hia 
asreement  eatimatsd  amount  of  freight  and  demmrage. 
Ship  free  of  address. 

Jakis  HaaitisoN  and  Sons. 

HOBHSTIDT  AND  QaBTHOBNI. 

The  declaration  averred  that  the  eaid  oharter- 

Snrty  haviag  been  made  and  entered  into,  the 
efondantB  dulj  gave  up  to  the  plaintiffs  the  name 
of  the  Attarte  as  the  screw  Bteam  ship  or  vessel  bj 
which  the  voyage  in  the  said  charter-party  men- 
tioned waa  to  be  performed,  and  all  conditions 
were  performed,  and  all  things  happcoed  and 
eiistea,  and  all  times  elapsed  necessary  to  entltlo 
the  plaintiffs  to  have  the  said  ship  or  ressel  sail 
and  proceed  to  Alexandria,  and  arrive  there  within 
a  margin  of  three  weeks  hata  the  15th  Nov.  1870, 
being  the  time  in  that  behalf  stipniated  for  by  the 
8^d  charter-party.  Tet  the  said  ship  or  vessel 
did  not  arrive  at  Aleiandria  aforesaid  within  the 
time  stipulated  for  by  the  said  charter-party,  but 
on  the  contrary  thereof  arrived  there  a  long  time 
after  the  expiration  of  the  said  time  so  stipulated 
Ibr  her  amval  there  as  aforesaid.  Whereby  the 
plaintiffs  were  hindered  and  prevented  from  load- 
ing the  said  ship  or  vessel,  and  dispatching  her 
from  Alexandria  aforesaid  with  her  agreed  cargo 
so  soon  as  they  might  and  otherwise  would  have 
done.  In  consequence  thereof  the  plaintiffs  were 
hindered  and  prevented  from  receiving  the  said 
cargo  at  her  port  of  destination  so  soon  as  they 
ougnt  and  otherwise  would  have  done,  and  were 
thereby  hindered  and  prevented  from  using  and 
disponing  of  the  said  cargo  as  they  otherwise 
might  and  would  have  done,  and  were  put  to  and 
incurred  great  expense  in  and  about  providing 
Other  cargo  in  the  place  of  the  said  cargo ;  and  lost 
and  were  deprived  of  great  gains  and  profits ;  and 
the  said  carzo  became  and  was  of  mnch  less  value 
than  it  would  have  been  if  the  said  ship  or  vessel 
had  arrived  at  Alexandria  aforet^id  as  agreed. 

To  this  declaration  the  defendants  pleaded, 
secondly,  that  the  said  ship  or  vessel  was  pre- 
vented from  arriving  at  Alexandria  aforesaid 
within  the  time  stipulated  for  by  the  chiirter- 
party  by_  reason  of  perils  and  casuoltiea  excepted 
in  the  said  chtuier-party,  that  is  to  say,  by  dangers 
and  accidents  of  the  seas,  rivers,  and  navigiition, 
which  happened  after  the  name  of  the  said  t^hip  or 
vessel  was  given  up  to  the  plaintiff  as  alleged  [and(<i) 
whilst  on  her  passage  to  Alexandria  pursunnt  to 
the  charter-party],  and  not  otherwise. 

Kempla}/,  Q.C.  for  the  plaintiffs,  argued  that 
this  plea  was  bad.  The  exceptions  oF  dangers  and 
BCcidents  in  the  charter-party  relate  only  to  the 
Tojrage  from  Alexandria  to  Hall,  or  Loudon,  for 
which  the  vessel  was  chartered.  In  the  cade  of 
OrooekmeU  v.  FUUher  (I  H.  &  N.  893),  the  words 


of  the  exception  were  "  the  ai*  of  Gi 
"  thronghout  this  charter-par^  alwqi  e 
The    contract  was  concerning  a  sup 

Amsterdam,  and  to  siul  from  thence  tot 
on  or  hefore  the  15th  of  Uarch  next" 
waa  prevented  from  sailing  from  Amst 
the  act  of  God ;  yet  it  was  held  ^t  ll 
as  agreed  was  a  condition  precedent 
charterer's  obligation  to  load.  In  Cn 
(8  Q.  B,  467),  the  contract  was  that  a  slu 
Liverpool,  should  there  receive  and  k 
from  the  charterers,  and  proceed  ( 
"  restraints  of  princes,  Ac.,  dnring  the  a 
always  mntually  excepted."  It  was  heli 
exception  was  applicable  only  after  the  ^ 
Liverpool.  Although  in  Bruee  v.  JTifoiip 
129),  the  contract  being  that  the  ship  i. 
discharging  her  ontward  cargo,  procee 
or  Ibraila,  as  ordered  at  Oonstantinaple. 
that  the  restraints  of  princes,  "dorin 
voyage  always  matnally  excepted,"  app 
the  snip  was  at  Ibraila,  that  is  no  ai 
favour  of  this  plea.  In  VaienU  v.  GiUI. 
N.  8.  270),  the  ship  was  lying  at  Gen 
she  was  to  sail  to  Mont«  Vi^o,  and  lb 
Islands,  from  the  latter  of  which  she  ■ 
a  cargo  of  guano  to  the  United  Kingdi 
provision  for  days  of  loading,  the  clu 
arranged  for  the  payment  for  unuecea 
tion  at  any  other  period  of  the  vo^sgi 
held  that  detention  at  Genoa  before  i 
not  at  any  period  of  the  voyage,  withii 
ment  clause.  In  the  more  recent  caw 
M'Andre^o  (2  Mar.  Law  Caa.,  0.  8.  2051 
N.  8.,  75!t),  the  ship  was  at  the  tin 
charter-party  at  Newcastle,  and  wis 
by  excepted  dangers  from  receiving 
more  than  part  of  her  cargo;  the  vo 
in  fact  commenced  from  the  oonm 
of  the  loading,  and  the  exceptions  durin 
voyage  were  properly  held  to  apply;  lb 
stances  of  this  case  are  very  different  tfi 
Baij,  Q.C,  for  the  defendants,  wu 

Blackrubn,  J. — We  need  not  tn 
Day.  Barker  v.  IS^Aniretn  («up.)  ia,  « 
exactly  in  point.  I  thtnl^  too,  tht 
is  very  good  sense,  and  we  ooold  ban 
in  overruling  it;  this  we  mnst  do  if 
for  the  plaintiff  here.  Willes,  J.,  is  k 
have  said  (18  C.  B.,  N.  S.,  771):  " 
[question]  is  in  effect  whether,  where 
party  stipulates  that  the  veesel  sbil 
to  a  ptuticulor  port  for  the  porpo 
ceiving  a  cargo,  and  proceed  thence  tn  ' 
destination,  the  exception  of  perils  of  thi 
npplies  only  to  the  voyage  of  the  vesse 
ciirgo  on  board,  or  to  the  preliminorytn 
Ho  proceeds  on  the  following  page:  " 
considers,  therefore,  the  origin  and  the 
the  exception,  there  can  be  noreBBOti«)i; 
be  held  to  apply  to  one  piart  of  the  tm 
than  to  the  other.  In  truth  it  comes  to 
the  prehminary  transit  a  part  of  "the 
1  apprehend  the  voyage  is  nothing  mor 
passage  of  the  vessel  on  the  tnneit. 
mencoment  of  the  voyage  ia  the  commu 
that  for  which  the  shipowner  is  tobepM 
Applying  that  interpretation  to  the  taam 
of  this  voy^c,  the  ezceptiona  faegiB 
particular  ship,  which  had  been  MM 
proceed    to     Alexandm ;     and  It  * 


MAErriME  LAW  CASES. 


305 


CHUsionsBSBH  V.  Hanskv. 


CQ.B. 


9  that  the  ship  has  no  definite  place  from 
)  start  on  her  voyage.  Hie  plea  as 
,  is,  I  think  a  good  answer  to  the  action, 
a,  J. — lam  of  the  same  opinion.  When 
Iders  Mr.  Kemplay's  argument,  it  seems 
d  npon  the  commencement  of  the  voyage 
kI  in  the  charter-party  bp»»r^  the  period 
the  ship  proceeds  from  Alexandria  with 
)  on  board.  Now  that  would  be  clearly 
rt  with  the  decision  of  the  Court  of  Com- 
ks  in  Barker  v.  M* Andrew,  and  I  consider 
ire  boimd  by  that  decision. 
J. — I  am  of  the  same  opinion,  and  I 
lave  been  so,  even  if  it  were  not  for 
.  M*A7idrew» 

J^idgmeni  for  defendants. 
ley  for  plaintiff  s,  F,W.  Blake,  for  SaxeUyyes 
7>,  HuU. 
leya  for  defendants,  W.  H.  Famfield. 


Friday,  April  26, 1872. 
Christoppebsen  v.  Hansen. 

party — Agent  for  foreign  freigJUerg — Cesser 

of  Uahility  dause — (fonstruction. 
charter-party  nwde  between  the  plaintiff 
lefendant  it  uas  agreed  thai  the  defen- 
should  load  the  plaintiff's  ship  ai  8v/n» 
d  in  regular  turn,  with  a  full  cargo 
'is,  to  be  delivered  at  Kiel  for  a  certain 
t  .   .   '*  and    that    the    said   charter-jparty 

concluded  by  the  defendant  on  oehalf 
other  person  resident  abroad,  all  liability 
9  defendant  should  cease  as  soon  as  he 
lipped  the  said  cargo'*  To  an  action  for 
in  loading  the  defendant  pleaded  the  last 
med  dause,  averring  a  shvpment  of  cargo, 
laintiff  demurred  on  the  grotmd  thai  the 

did  not  ai^ly  to  liabilities  accruing  prior 
durina  shipment  of  cargo,  but  to  liabilities 
'ng  suosequentVy  to  the  shipment, 
n  the  true  construction  of  the  agreement, 
Iso  on  the  autliority  of  Pederson  v.  Lotinga 

T.  Bep,  267),  that  tne  defendant  was  liaSle 
laches  of  the  charter-part/u  committed  before 
ipment  of  cargo  by  him,  out  that  upon  the 
Hion  of  the  loading  he  was  ahsolvedjrom  aXL 

liabilities, 
lTION,  that    the  plaintiff   and    defendant 
by  charter-party  that  the  plaintiff's  ship 
le  Karen  Eltse,  should  proceed  to  Sunder- 
d  that  the  defendant  should  there  load  the 

regular  turn  with  a  full  and  complete 
f  coals;  that  the  ship  being  so  loaded 
proceed  to  Kiel,  and  there  deliver  the  same 
freighter  or  his  assigns  on  being  paid 
reight,that  neither  merchant  nor  freignter 
be  held  accountable  for  delay  or  detention 
hip  in  loading  or  discharging  occasioned 
\8,  floods,  Btr£es  of  workmen,  or  other 
syond  their  control,  "  and  that  the  said 
party  being  concluded  b^  the  defendant 
If  d  another  person  resident  abroad,  all 
of  the  defendant  should  cease  as  soon  as 
hipped  the  said  cargo." 
aent  of  performance  of  conditions  prece- 
i  prevented  by  the  excepted  causes, 
h,  that  the  defendant  wholly  neglected  to 
ship,  and  delayed  the  ship  nine- 


fB  in  prooeeding  on  her  vojrage  to  Kiel, 
the  plaintiff  was  put  to  great  expense,  &o. 


Flea :  (3)  That  the  said  charter  was  in  fact  con- 
cluded b^  the  defendant  on  behalf  of  another 
party  resident  abroad,  and  that  the  defendant 
oefore  this  suit  shipped  the  agreed  cargo  under 
the  said  charter-party,  whereupon  and  whereby, 
according  to  the  terms  of  the  charter-party,  all 
liability  of  the  defendant  ceased. 

Demurrer,  on  the  ground  that  the  clause  of  the 
charter-party  relied  on  in  the  plea  did  not  apply  to 
liabilities  accruing  prior  to  or  during  shipment  of 
cargo,  but  that  it  applied  to  liabilities  accruing 
subseouently  to  the  said  shipment. 

Houcer,  Q.G.  (Lewers  with  him)  in  support  of 
the  demurrer. — ^The  clause  pleaded  only  applies  to 
a  cause  of  action  accruing  after  the  shipment  of 
cargo.  Why  should  the  owner  of  the  vessel  insert 
a  provision  freeing  the  agents  in  this  country  from 
all  liability,  without  deriving  any  equivalent  ad- 
vantage from  so  doing  ?  If  a  lien  had  been  given 
to  the  shipowner,  his  release  of  the  agent  would 
he  reasonable  enough;  and  there  are  cases  in 
which  the  charterer  has,  by  such  a  clause,  been 
held  to  be  relieved  from  ail  liabilitj^,  antecedent 
and  subsequent.  In  Pederson  v.  Lotvnga  (28  L.  T. 
Bep.  267),  there  was  a  clause  very  similar  to  that 
now  under  discussion  in  a  charter  between  the 
shipowner  and  the  agent  for  an  unnamed  prin- 
cipal. It  ran  .thus:  "The  charter-party  being 
concluded  by  N.  S.  Lotinsa  on  behalf  of  another 
party,  it  is  agreed  that  aU  liability  of  the  former 
shall  cease  as  soon  as  he  has  shipped  the  cargo, 
the  owners  and  master  agreeing  to  rest  solely  on 
their  lien  on  the  cargo  for  freight  and  demur- 
rage," and  an  action  having ;  been  brought  for 
demurrage  at  the  port  of  loading  in  the  Tyne 
against  the  agent,  the  Court  of  Queen's  Bench 
held  that  the  clause  meant  only  that  he  should 
incur  no  further  liability  after  he  had  fully  loaded 
the  vessel,  and  that  he  was  not  absolved  from  the 
liability  which  attached  to  him  for  demurrage  pre- 
viously incurred.  The  learned  judges  who  decided 
that  case  thought  that  the  lien  given  for  demur- 
rage afforded  good  ground  for  supposing  that  the 
parties  meant  the  charterer  to  oe  relieved  from 
liabiUty.  And  Pederson  v.  LoUnga,  is  recognised 
as  an  authority  in  Ogelsby  v.  Yglesias  (31  L.  T. 
Eep.  234 ;  E.  B.  &  E.  930).  No  doubt  Bannister  v. 
Breslauer  (2  Mar.  Law  Cas.  O.  S.  490 ;  16  L.  T. 
Bep.  N.  S.,  418 ;  L.  Bep.  2  C.  P.  497)  wiU  be 
cited  for  the  defendant.  There  an  absolute  lien  on 
the  cargo  was  given  which  the  captain  was  bound 
to  exercise.  It  would  be  too  much  to  argue 
hat  because  a  lien  is  given  the  liability  is  dis- 
charged, but  the  fact  of  tiie  lien  being  given  is 
an  element  of  consideration.  The  intention  of  the 
parties  here  could  not  have  been  to  relieve 
the  agent  from  all  liability  simply  because  he  was 
an  agent.  In  Qray  v.  Garr  (arUe,  p.  115 ;  25  L.  T. 
Bep.  N.  S.  215;  t.  Bep.  6  Q.  B.  522).  Brett,  J., 
said  {ante.  p.  120),  *'  Witn  all  respect  to  the Jud^ 
who  decided  Bannister  y.  Breslavsr  (sup.),  I  think 
that  their  intCTpretation  of  the  charter-party  was 
too  severe.  The  case  was  decided  on  demurrer* 
The  judges  relied  much  on  the  hen  given  in  re- 
spect of  demurrage  which  they  assumed  was  for 
delay  at  the  port  of  lading.  But  if  by  other  terms 
of  the  charter-party  than  those  which  were  befofe 
the  court,  demurrage  was  stipulated  for  in  respect 
of  dday  in  unloading  at  the  port  of  discharge,  the 
chief  ground  on  which  they  oased  their  interpro* 
tation  would  be  cut  away. '  And  Bramwdl,  B., 
after  giving  his  opinion  on  the  constractkni  ^ 
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ik«f  nharUrT'fHuty  Hoemad  to  donl/t  the  cane  of 
ISannifUr  v.  Jlrt-nlnw-r,  Maying  however,  "  But  it  in 
U}  b«9  o^HMTved  that  ercry  caiie  mich  an  that  wfacro 
nr>  gr^^rnil  ffrifirifile  of  law  in  involved,  bat  onlj 
Uio  m«f<inintf  of  r;areleiiii  and  slovenly  docnments, 
muNt  <l#iHfna  on  itH  own  particnlar  woras :"  (ante,  p. 
J  24,)  Ofy:idf;<l  r;aKf;H  have  not  certainly  mnch  appfi- 
oitiori,  but  of  thom  nearly  in  point  Ped^'rton  y. 
/Mmf/n  ia  moNt  like  the  prenent,  Have  that  this  is  a 
itrorii<ifr  cano.  The  whole  qnention  turns  on  the 
mfAtiingof  thenlauHO  on  which  the  pica  is  founded. 
(Jalfuiford  It  turn  {WfUkin  WUliam9  with  him), 
Mnlrti..  ^Tlio  (Xintracting  parties  oould  not  have 
iiHfwi  wider  wonls  to  protect  the  charterer  from  all 
liiiliility.  [liLAf  KBr-it!«,  J.  —The  clause  in  Peder$on 
V.  L'lhntjn,  {»up.)  is  the  same  as  the  one  before  us, 
down  tij  the  wordH  " Hhiill  cease;"  but  the  follow- 
ing worrls  makn  nn  imfmrtiint  addition,] — ^Which 
iliNtinKuiNhos  that  rnso  from  the  present.  In 
that  (mu)  thif  di^rnumiKO  was  {Nivable  and  accrued 
dtin  *'  day  by  diiy.'*  and  it  therefore  was  held 
that  it  could  not  liave  lx)rn  the  intention  of  the 
partii'M  tiO  divest  tliomHelvus  of  a  right  of  action 
alrmdy  arcniMl  by  nMWon  of  an  event  happen- 
ing ailor.  Hiiro  1li(n*o  is  no  such  clause.  But 
first.  ii|Nirt  from  dociHions,  the  intention  of  the 
partiiH  was  not  to  oxclmle  the  liability  of  the 
ng(»nt:  if  UM«y  had  wisheil  to  do  so  they  would 
havf*  ns«Ml  pxpross  words.  rC<M'KBUHif,  C.  J. — The 
ag(»nt  NayK,  "  1  make  myself  liable  as  to  that  port 
of  till*  foiitmrt  which  is  t-o  be  performed  in  England, 
but  will  pn)t<*rt  myself  us  to  res|X)nsibilitics  ac- 
oruing  aOor  the  vcsHel  baa  dejiartcd.]  There 
would  nniliably  l>o  a  lien  on  the  ship  abroad 
givrn  l)y  fomign  law  for  all  claims.  [Coc'k- 
iiUNN,  (\J.  For  oininis  thore  arising  possibly 
but  not  for  mattt^rs  in  this  country. J  In  The 
httrifi  (<iu/«\  p.  71 ;  1i.  K<>p. :( Ad.  A  K.  44^).  is  set 
4)ut  a  |Nirtioit  of  the  (lonuan  mercantile  code,  fiflh 
iMHik.  of  which  Art.  ^M,  translated  into  English, 
is  ON  follows :  "  When  the  voyagi>  has  been  com- 
nionc<Hl  .  .  ,  the  chart orcr  eon  only  withdraw 
f\»ni  the  agreement,  and  demand  the  unloading  of 
tho  gvHids.  on  mving  the  full  fVcight  as  well  as  all 
ftthor  claims  or  tlie  sliitKiwncr.  ...  In  case  of 
such  unloading,  the  cliortorer  shall  not  only  pay 
th«^  oilditional  oxtienm^  thereliy  incurreil,  but  also 
indemnify  tin*  shipowner  for  the  loss  caused  by 
th««  delay.**  There  is  no  diflloulty  in  construing 
this  stipulation  if  the  natural  nmning  be  put 
uiHtn  the  wt^nis.  '*i\^iise'*  i^ertoinly  amiliee  to 
wlmt  mi^ht  have  happi^ned  liefore  the  snipment^ 
and  |w«sibly.  thwigh  uiH  perhofis  prosumably.  to 
what  mitfhi  iveur  af>4>rwaitis.  [Cix*KBrii!f.  17.  J. 
-  *M.tahuity  s«Mnetimes  menm  **  obligation,"  and 
someiimee  anything  to  wbteh  iHie  may  be  sub- 
t<\  l«  for  mW^  (Vilnlling  on  obltgatioii.l  *'  All 
liability  shall  tx^ase"*  im^ami  bn^oeheejt  ol  obligo* 
t»*Mi  oinNMlT  inmrr^i.  iljCSH,  J. — ^Then.  there 
is  mt  e^^niTulent  for  that,-  The  considenition 
f\)r  it  is  the  «)tta)iAed  )vr!K«al  reeponsibtKtr 
wi  Ike  agents  wm>  sayik  as  if  wem.  to  the  ship- 
owwT,  •*  I  will  only  sign  \w  the  Upnns  that  as 
s^vin  oe  a  \>irgn  is*  shi))ped  I  will  be  under  no 
lialMlirr  oi  oil:**  oral  the  skip^vwner.  accepting 
iKoS  <^MKliti\>«i«  gr««  a  sultsmntad  gtumniee  in  the 
oar|p(%  tluil  the  (\>rngti  prinnpol  is  a  rwnonsihle 
MNWSi.  .U-^,  J.  --Tbe  os^^>  is  vkh  hdbV  for 
jM^  bsA\i^  it  is  skipfied.*^  Rin  vhssi  it  is  shinned 
iKe  <wrwi  \if  tiie  thwI  is  pmctioallT  sMik  Tbe 
l\^T«  «>l  Oomwi^\n  IVos  han^  distimtly  deeidsd 
tkM  w^wtlii  s«rk  0*  llMiM  in  qnemi^a  vclirre  xlie 


charterer  from  all  liability :  (BannUkri.Jk 
(tup.).  The  clause  on  which  that  deono 
given  ran  thus :  "  The  charterer's  liil^ 
charter  to  cease  when  the  cargo  is  Aippt 
vided  the  same  is  worth  the  freight  on  an 
the  port  of  discharge ;  the  captain  havinff  i 
lute  lien  on  it  for  freight,  dead  fragl 
demurrage,  which  he,  or  owner,  shall  be 
to  exercise."  [Blackbcrx,  J. — The  cbi 
liability  is  to  cease ;  not  the  agent's] 
and  so  that  is  still  stronger  prcmsion,  of 
Blackburn,  J. — It  is  easier  to  limit  tb 
of  the  liability  of  the  agent,  as  here,  than 
vide  for  the  complete  dissolution  of  the  cfa 
liability.]  Delivering  his  judgment  upon 
cited  case,  Byles,  J.,  says,  "This  chart 
certainly  does  not  contain  so  express  a  sti] 
protecting  the  charterers  from  liabilit 
matters  arising  before  the  shipping 
cargo  as  is  found  in  Oqleshy  v.  Ygledas  ( 
Mltvain  v.  Perez  (1  )tfar.  Law  Cas.  0 
3  L.  T.  Rep.  N.  S.  736 ;  3  E.  A  E.  4y 
those  cases  show  that  the  giving  a 
the  cargo,  and  discharging  the  chartei 
all  responsibility  in  respect  of  the  g 
not  unusual."  In  Ogle»hy  y.  YgU$u 
there  was  no  provision  giving  the  ship 
lion  for  demurrage,  yet  the  agent  for  the : 
was  held  to  be  freed  from  fiability  by  i 
clause.  [Blackburn,  J. — But  it  contained 
words  that  the  liability  shonld  cease  **i 
respect,  und  as  to  all  matters  and  things 
before  as  after  the  shipping  of  the  .... 
— and  the  only  question  here  is  whether : 
sent  clause  moans  the  some  as  if  thosi 
were  exproMed  in  it.]  "  Liability,  as  wd 
OS  after,"  cannot  mean  more  than  " 
bility."  [Blackburx,  J.  —  But  on  th 
hand  "all  liability"  may  mean  somethii 
Tliore  Ls  nothing  "absurd  or  repugnant*' 
in  such  a  stipulation  as  this  on  the  par 
agent :  sec  ]>er  Crompton,  J.  in  Ogie»b^  v. 
{ifftp.)  The  cause  of  action  here  was  no4 
Tlie  learned  judges  who  decided  Fed 
Lotinga  (fftp.)  seem  to  have  thought  that 
be  inconsistent  with  the  charter  party  to 
it,  as  if  the  parties  agreed  that  the  al 
might  sue  for  demurrage  day  by  day, 
the  same  time,  that  the  agent's  liobilii 
cease.  Stress  is  laid  on  the  provision  tbi 
rage  was  to  be  payable  de  die  m  diem. 
C<irr  (wp.^  doeai  not  apply.  [LrsH,  J.—' 
was  not  raised  there.  Blacebtkn,  J 
however  assumed,  and  I  think  correctl' 
Court  of  Common  Pleas,  in  Bamnigtei 
/<i.'w*f*.  must  have  thoi^lit  the  lien  fc 
rag^e  extended  so  as  to  corer  evem 
upon  that  this  question  did  viae'  i 
Why  should  a  narrow^er  ™*^wing  ^  ^ 
wor^  -all  liobiUty shmU Teue '^ xhrnn 
rally  bear  ?  The  coees  shosr  tfaer^  is  a 
reasonable  in  holdine  that  whei«  sucfc  i 
used,  the  agent  is  xttenhw  nUewed  ftt 
sonol  TespansibiliTT,  md  i  is 
should  be  SOL  The  shipowner 
nsay  have  a  lien  in  a  fatgi^tt 
would  dcra  himself  to  be 
vmSuablo  carpo  on  board  faia 
hesitate  tonndeftalre  all 

•      tfoU^-.  Q.  C^  in 

i  i#i«f.V  is  a  coiidn&ife 

I  £avioiir«  and  tbe  coorfc.  in  deeibv  ^  | 
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low  asked  to  do,  for  there  was  a 
ien,  and  here  there  is  none. 
J. — ^We  need  not  trouble  you 
»r  I  think  this  case  comes 
he  principle  of  the  decision  in 
Inga  (sup.),  which  case  is  much 

0  the  present  than  either  of  the 
to,  and  is,  in  my  opinion,  binding 

a  contract  entered  into  between 
shipowner,  and  the  agent,  for  a 
,  whereby  the  vessel  of  the  plain- 
by  the  defendant,  who  engages  to 
loals,  to  bo  conveyed  to  fief  with 
ons  as  to  freight,  demurrage,  &c. 
nought  by  reason  of  delay  which 
ding  this  cargo.  The  defendant, 
he  contracting  parties  engaged  to 
nd  for  the  failure  in  loading  accord- 
tion  of  the  contract,  he  would,  as 
ble;  but  the  charter  contains  a 
ifter  stating  that  he  is  acting 
rincipal,  provides,  that  after  the 
loaded,  the  liability  of  the  defen- 
e.  Now  what  construction,  in- 
}he  authorities,  ought  to  be  put  on 
D  P     The  language  is  ambiguous. 

he  shall  be  entirely  exonerated, 
•reaches  of  contract,  and  for  future 
s,  as  soon  as  cargo  was  loaded ;  or 
vhereas  he  would  have  been  liable 

contract  prior  to  the  loading,  as 
go  was  on  board  the  shipowner 
ae  principal  at  Kiel  with  respect 
ne  touchmg  the  completion  of  the 
ot  to  the  defendant.  Which  is 
>able  of  the  two?  The  ship- 
now    little    or    nothing    of    the 

although,  as  soon  as  the  cargo 
t  would  know  them  to  be  pjer- 
ice,  that  is  to  say,  possessing 
ty  on  board  his  vessel,  but  he 
Less,  be  always  under  considerable 
ring  his  case  against  persons  in  a 
in  respect  of  delay  occasioned  to 
ere,  and  would  be  obliged  to  sue 
gn  court  unless  under  some  state 
s  through  which  he  could  sue  in 
Durse  then  the  shipowner  would 
aving    a  person  in  this  country 

1  foreign  parts  or  within  the  juris- 
a  foreign  court.    But  I  can  quite 
the  other  hand,  the  agent  con- 
foreign  principal,  saying  that  he, 

ready  to  enter  into  a  HabiUty 
rned  the  vessel  up  to  the  termina- 
ing,  but  that  he  would  refuse  to 
3r  what  might,  or  might  not,  be 
)r  side  of  the  sea.  And  that,  ac- 
iew,  is  the  true  construction  to  put 
I  used  in  the  present  charter-party, 
urrounding  circumstances,  and  the 
n  of  the  parties.  But  it  is  not 
;ide  this  case  on  principle  merely, 
;re  is  a  case  which  is  a  direct 
Pederson  v.  Lotinga  (sup.),  which 
nt,  and  is  stronger  than  the  pre- 
ere  was  an  express  stipulation,  and 
absolving  the  defendant  from  all 
at  the  shipowner  engaged  to  look 
any  claim  for  demurrage,  as  well 
The  words  creating  that  stipulation 
L  the  charter  now  before  us,  and 


therefore  the  present  case  is  more  strongly  ia 
favour  of  the  plaintiff;  consequently  I  thimc  our 
judgment  ought  to  be  for  the  plaintiff  on 
principle,  and  at  least  on  authority. 

Blackburn,  J. — I  have  also  come  to  the  con* 
elusion   that    our   judgment  should   be  for  the 

flaintiff.  At  one  time  i  had  some  little  doubt,  but 
have  brought  my  mind  to  a  tolerably  clear  de- 
termination. The  first  thing  to  be  recognised  is 
that  in  a  charter^party,*ja8  in  every  other  contract, 
if  an  agent  chooses  to  make  himself  a  contracting 
party,  &e  other  party  to  the  agreement  has  two 
different  remedies;  he  may  sue  the  agent,  and 
have  recourse  to  his,  the  agent's,  personal  liabiHty; 
or  he  may  sue  the  principal,  though  the  agent 
be  a  contracting  party.  Of  course  he  cannot 
get  judgment  against  both;  but  he  has  two 
resources,  one  against  the  principal,  whether 
known  or  not  known  at  the  time  of  the  agreement, 
and  also  against  the  agent.  Moreover,  any 
remedy  acquired  by  stipulation  over  the  goods 
or  freight,  will  equally  be  available  in  either  case. 
Now,  tnat  being  the  state  of  things,  it  may  well 
be  ,  and  would  not  be  unreasonable,  for  the  agent 
to  say,  "  I  prefer  that  you  should  rely  on 
my  principal,  and  I  am  not  liable  for  anything 
occurring  abroad,"  and  it  would  be  equally 
reasonalne  for  the  master  of  the  ship  to  say, 
"  When  I  have  a  cargo  I  do  not  care,  for  I  shall 
have  my  lien  for  the  &eight  against  your  principalp 
who,  being  the  owner  of  a  cargo,  is  probably  a 
sufficient  man,  and  I  will  be  content  to  let  you 
free."  If  they  choose  to  agree  to  that,  they  may, 
and  there  is  nothing  improbable  or  unlikely  m  sup- 

Eosing  them  to  do  so.  Now,  certainly,  expressions 
ave  been  used  in  some  of  the  cases  which  caused 
the  doubt  in  my  mind,  and  have  given  rise  to 
the  part  of  the  argument  to-day  upon  the 
question  of  reservation  of  lien.  Wnether  there 
was  a  Hen  for  demurrage  or  not  in  the  present  case 
I  do  not  know,  but  there  is  none  mentioned  in  the 
declaration,  and  the  words  of  the  clause  pleaded 
are  "  that  the  said  charter-party,  being  concluded 
by  the  defendant,  on  behalf  of  another  party  resi- 
dent abroad,  all  liability  of  the  defendant  should 
cease  as  soon  as  he  had  shipped  the  said  cargo." 
Now  that  means  that  the  oefendant,  as  agent, 
contracts  with  the  shipowner  to  load  a  cargo,  but 
adds  a  condition  subsequent  that  as  soon  as 
he  has  shipped  a  cargo  under  the  contract,  which, 
up  to  that  time  was  binding  on  himself,  his 
liability  shall  cease  db  initio.  If  that  is  the  true 
construction  of  the  agreement  then  the  defendant 
is  wrong,  and  the  plaintiff  right.  Such  a  con- 
tract may  certainly  be  macfo.  In  Ogleshy  y. 
TglesiaSf  and  MUvavn,  v.  Perez  (sup,),  it  was  quite 
clear  that  such  was  the  langui^  used,  and  a  con-^ 
dition  was  made  that  on  the  shipment  of  the  cargo 
sJl  liability  should  cease.  Wnether  or  no  the 
shipowner  would  act  prudently  in  taking  such  a 
contract  would  be  a  matter  for  him  alone  to 
consider.  I  think  we  must  interpret  this  char- 
ter without  regard  to  whether  tne  vessel  were 
British  or  forei^;  but,  inasmuch  as  the  plain- 
tiff^s  name  is  Christoffersen,  and  the  ship  is 
called  the  Klaren  Elise,  and  bound  for  Kiel,  I 
should  come  to  the  conclusion  thai  she  was  a 
German  ship,  taking  a  carffo  to  Grermany  in  all 
probability  owned  dt  a  foreign  principal  in 
Germany,  and  that  line  (3ermaa  captain  would 
tl^ik  he  might  trust  him  well  enough.  We 
must,  however,  take  the  words  to  be  the  aanou^ 
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whether  it  was  a  British,  or  German,  or  Italian 
Tessd.  Then  l^ere  would  be  a  difficulty  in 
saying  whether,  in  the  words  "all  liability  of 
the  &fendant  should  cease,"  there  might  not 
be  a  condition  subsequent  that  his  liability 
should  cease  ah  iniHo  on  the  shipment  of  cargo,  and 
that  the  shipowners  should  trnst  to  their  lien; 
I  should  have  had  doubt  on  that,  but  then  the 
authorities  remove  it,  and  declare  that  the  mere 
saying  that  the  liability  shall  cease  means  **  from 
that  moment,"  not,  as  was  expressly  stipulated  in 
Ogleshy  v.  Yglesias  and  MUvam  v.  Perez,  db  initio. 
The  first  of  the  cases  in  which  this  point  arose  was 
that  cited  from  the  Law  Times  Beports  {Peder$on 
T.  Lotinga  (»up.)>  hi  which  there  was  an  express 
contract,  giving  liens,  I  presume,  though  it  is  not 
stated  in  the  case,  and  tnen  this  clause,  viz.,  **  The 
charter-party  being  concluded  by  N.  S.  Lotinga  on 
behalf  oi  another  party,  it  is  agreed  that  all  lia- 
bility of  the  former  shall  cease  as  soon  as  he  has 
shipped  the  cargo."  .  .  .  Then  follows  "the  owner 
and  masters  agreeing  to  rest  solely  on  their  lien 
on  the  cargo  lor  freight  and  demurrage."  That 
shows  that  the  parties  were  thinking  of  the  lien  on 
the  cargo,  and  were  not  caring  that  the  liability  of 
the  undisclosed  principal  should  remain.  A  ques- 
tion was  raised  as  to  the  meaning  of  that  clause, 
and  the  judges  of  the  Queen's  Bench  aU  said  that 
the  lien  for  demurrage  was  for  demurrage  occur- 
ing  subsequent  to  the  cargo  bein^  put  on  board — 
the  demurrage  accruing  de  die  in  diem,  and  not 
for  demurrage  prior  to  tne  shipment  of  the  cargo. 
But  if  the  lien  had  been  in  general  terms  for 
demurrage  it  would  apply  to  home  and  foreign 
demurrage  alike.  I  understand  the  reasoning  of 
the  court  therefore  to  be  that,  inasmuch  as  a 
vested  liability  was  incurred  by  the  agent,  although 
there  might  have  been  a  condition  subsequent 
ending  that,  it  was  not  to  be  inferred  from  the 
terms  used  that  all  liability  should  cease.  Then 
came  the  decision  of  Bannister  v.  Breslauer  (^m^j.). 
a  somewhat  different  case  from  this,  as  that  was 
not  a  case  of  an  agent  seeking  to  defend  himself  in 
an  action  brought  against  him  in  his  personal 
capacity,  but  was  an  action  brought  agamst  the 
charterers,  who  stipulated  that  "The  charterer's 
liability  on  this  cliarter  to  cease  when  the  cargo  is 
shipped,  provided  the  same  is  worth  the  freight  on 
arrival  at  the  port  of  discharge ;  the  captain  having 
an  absolute  lien  on  it  for  freight,  dead  freight, 
and  demurrage  which  he  or  the  owner  shall  be 
bound  to  exercise."  Now  the  reasoning  of  the 
court  in  that  case,  as  I  understand  it  and  as 
seemingly  from  the  judgment  mGray  v.  Carr  (snip.), 
my  brothers  Willes,  Channell,  and  Brett  under- 
stood it,  was,  that  the  charterers  stipulated  that 
they  should  bo  free  if  the  shipowner  got  a  cargo  of 
sufficient  value,  because  the  other  contracting 
party  had  bargained  that  the  shipowner  should 
rely  on  his  absolute  lien  for  dead  freight  and 
demurrage  which  the  owner  should  be  bound  to 
exercise.  The  case  of  Oraij  v.  Carr  {sup,)  becomes 
material  in  this  respect,  viz.,  as  the  ingenuity 
of  counsel  pointed  out,  that  "  demurrage "  might 
be  damages  for  detention  beyond  the  demurrage 
days,  analogous  to  demurrage  proper,  and  that 
the  decision  o^Ban/nister  v.  Breslaubr  {sup.)  could 
not  be  supported  unless  the  words  there  used 
would  give  a  lien  for  such  damages.  But  my 
brothers  Brett  and  Channell  both  meet  that  argu- 
ment, the  one  bv  saying  that  if  the  Court  of  Com- 
moB  Pleas  in  there  holding  that  the  charteTOT^* 


responsibilitjr  for  demurrage  did  OMie^keite 
unuquidated  damages  for  detention  of  tfae; 
demurrage,  they  were  wrong ;  the  oyierb] 
cautiously  saying  that  if  they  did  so  thed 
was  somewhat  doubtful.  But  I  tiiink  tl 
Court  of  Common  Pleas  show,  from  ^ 
ment,  that  there  was  a  stipulation  that,  if  i 
was  shipped,  the  shipowners  should  give 
liability  of  the  charterers,  and  depend  ont 
they  were  bound  to  exercise.  Now,  in  the  ] 
case,  there  is  no  such  clause  giving  a  lien 
and  I  think  that  the  prior  case  of  Fdi 
Lotinga  proves  that  the  words  here  used  t 
enough  to  relieve  the  defendant  from  all  lii 
and  I  have  less  regret  in  coming  to  thifl 
sion  because  I  am  strongly  impressed  ir 
fact  that  when  parties  mean  to  get  rid  of  I 
they  should  take  care  to  use  clear  and 
takeable  language,  and  should  put  into  then 
ment  words  as  clear  as  those  in  the  case  of  I 
V.  Yglesias  {sup.). 

Lush,  J. — ^I  am  of  the  same  opinion,  lo 
case  appears  to  me  a  very  plain  one,  and  I 
feel  any  difficulty  in  ascertaining  the  mes 
the  parties,  although  the  clause  in  question 
ceptible  of  two  interpretations.  Tne  word 
liability  of  the  defendant  shall  cease  as  soo 
has  shipped  the  cargo,"  mav  be  inteipn 
mean  that  in  that  event  he  shall  be  no  loo 
sponsible  for  any  breach,  past  or  future,  ( 
mean  simply  that  he  will  be  no  longer 
tracting  party,  and  therefore  no  longer  liab 
which  or  the  two  senses  did  the  partic 
tract  P  To  answer  that  question  we  mn 
at  the  context.  By  the  charter,  the 
dant  bound  himself  to  provide  a  cff 
that  it  should  be  loaded  m  regular  tui 
also  to  pay  the  freight  of  that  cargo  at  t 
of  discharge.  Now  he  did  not  provide  < 
so  that  the  ship  could  be  loaded  in  regal 
and  this  action  is  for  detaining  the  ship  i 
days  unnecessarily.  The  defendant,  1 
8upj)lied  the  coals  eventually,  and  sa 
having  at  last  shipped  a  cargo,  am 
from  lurther  liability.**  If  there  had  bee 
vision  in  the  charter  -  party  giving  t 
owner  an  advantage  equivalent  to  th 
to  the  defendant,  that  would  be  a  reaso 
should  absolve  him  altogether.  But  tb 
such  provision  whatever  giving  him  J 
against  the  cargo.  He  cannot  have  it  bj 
the  contract  docs  not  give  it  him,  and 
suppose  that,  however  long  the  ship  mij 
tained  before  the  cargo  was  put  on  I 
clause  would  relieve  him  from  any  liabilit 
that  would  leave  the  shipowner  wit 
remedy  at  all  except  against  a  foreign 
who  is  not  even  named  and  whose  name  is 
I  think,  therefore,  the  more  probable  coi 
that  the  parties  intended  that  after  the 
on  board  the  bargain  was  at  an  end  as 
defendant  was  concerned,  and  he  coul( 
further  responsibility,  and  that  such  it 
construction  of  the  clause  in  question. 

Judg^nentfor  the  2 

Attorney  for  the  plaintiff,  John  Scott 
ham  and  Uraham,  Sunderland. 

Attorneys  for  the  defendant,  WtUiami 
and  Co.,  for  Ingledeio  and  Daggett,  New 
Tyne. 


MARITIME  LAW  CASES. 

Dbkook  ff.  Thb  HoifB  AXD  Colonial  Audrancx  Coitiixr  (Lixheii). 


[C.  P. 


OUBT  OF  COXXOS   TUBAS. 

•d  In  H.  H.  Hocino,  B.  A.  Kiiouu,  and  H.  F. 
POOUT,  £»in.,  Builiten4t-Idw. 

Jan.  22  ami  May  30, 1872. 
V.  Tax  Home  and  Colonial  Assuramci 

COXFADI  (LlUlTED). 

of  iH4uranee—Pa»eage  money  Of  eooliet — 

Partial  loei — Frei^M. 
m  a  policy  of  intwranee  upon  freight  on  a 
■e  from  CaiciUta  to  the  MajirUitu.  Tlie 
I  wat  npon  "  chartered  frelghi  valued  at 
.  at  and  from  Sydney  to  Calcutta  and 
on."  Defendant  underwrote  the  polity  for 
On  arrival  of  the  ahip  at  Galcatta  the 
^rers  stopped  payment,  and  the  ship  conveyed 
•JO  congitling  of  eooliet  and  rice  to  IheMauri- 
Tiaintiff  got  the  policy  aUered,  ani  the 
lai  in  freight  to  be  valued  at  2000L,  the  sum 
ed  bij  ike  undenorUer  being  the  same. 
:ti§  Aid  not  tnforni  the  vnderwrilers  of  his 
(ion  to  convey  th«  coolies.  The  ship  took 
a  and  rice  to  the  Mauritius ;  ih«  freight  of 
ice  being  valiied  at  14121.  The  vessel  was 
■■ed  near  the  Mauritius  and  several  eooliet 
■led,  the  rice  being  totally  lost.  The  plaintiff 
*rd  as  on  a  total  toss,  the  passage  money  of 
>olic«  not  being  "freight"  wlthvn  Hie  policy, 
itfendanis  ineieled  that  ilie  vassage  of  the 
a  loos  "freight"  insured  by  the  policy,  and 
■hey  were  liable  to  a  proportionate  part  of 
t»jv  assured  against  .- 

}<M  the -passage  money  of  the  coolies  was  not 
'■twiihiyi,  tkepoliey; 
•BO,  llial  the  policy  as  applicable  to  a  partial 

>  vas  an  open  policy  for  one  half  tlie  loss  of 
™<  not  in  any  ease  exceeding  lOOOI.,  and  thai 
*a2t.,  tlie  freight  of  the  rice,  was  lost,  the 
■'Tmters  were  liable  for  one  ludfthe  value  of 
'■eight  of  the  rice,  viz.,  706!. 

'  an  action  brought  to  recover  lOOOL  and 
t,  oa  payable  under  a  policy  of  insurance 
the  13th  March  1865,  and  effected  by  the 
R*  with  the  defendants  on  freight  valued 
^I.,  under  the  circumstances  nereinaitor 
■ned. 

defendimta  paid  into  conrt  the  sum  of 
«.,  and  stated  that  this  sum  was  sufficient 
■afy  the  plaintiff's  claim.  The  plaintiS  re- 
hat  such  sum  wOB  not  sufficient, 
case  came  on  for  trial  before  the  Lord  Chief 
^  of  the  Common  Fleas  at  the  sittings  in 
Q  after  Michaelmas  Term  1868,  when  a  ver- 
ts taken  by  consent  for  the  plaintiff  for  the 
t  claimed  in  the  declaration,  and  408.  coats 
'>  subject  to  the  opinion  of  the  court  upon 
lowing  case ; 

a  the  Ist  Dec.  1863  Mr.  Prederick  Baasil, 
Sn  owner  of  a  ship  called  the  Jamea  Nasmyth, 
tiia  the  Sandrvngham,  entered  into  a 
^  party  with  Messrs.  Halhdav,  Fox,  and  Co., 
idon,  whereby  it  was  agreea  that  the  said 
hich  was  then  on  a  voyage  to  Sydney,  should 
i  from  Sydney  to  Calcutta,  and  there  load 

>  for  Liverpool  or  London,  at  an  agreed  rate 


great  in  the  above-mentioned  charter>party. 
hi  tho  6th  April  1864  Mr.  B&rry,  haTing 


become  the  owner  of  the  said  ship  Bandringluan,  as 
before  mentioned,  mortfjaged  her  to  the  plaintiff, 
and  also  assigned  to  him  all  and  singular  the 
freights,  passage  moneys,  earnings  and  gainSt 
profits,  sums  of  money,  benefits,  and  advantages 
whatsoever,  made,  earned,  and  gotten,  and  to  be 
made,  earned,  and  gotten,  and  to  become  due  and 
payable  by  or  by  means,  or  for  or  on  account  of 
the  said  ship  Sandringhoim,  and  certain  other 
ships,  or  any  of  them,  and  all  and  every  existing 
ana  future  charter-parties,  contracts,  and  agree- 
ments in  relation  thereto. 

4.  On  the  5th  Oct.  1864  the  plaintiff  effected 
with  the  defendants  a  pohcy  of  assurance,  whereby 
the  sum  of  lOOOE.  was  insured  upon  chartered 
freight  valued  at  70001.  in  the  said  ship  Sandring- 
ham.  A  copy  of  this  policy  is  annexed  hereto,  and 
is  to  form  jjart  of  this  case. 

b.  The  master  of  the  s^d  ship  having  proceeded 
on  his  voyage  according  to  the  terms  of  the  above- 
mentioned  charter-Darty,  arrived  at  Calcutta  in 
Nov.  1864,  and  was  there  informed,  as  the  fact 
was,  that  Messrs.  Holliday,  Fox  and  Co.,  the 
charterers,  had  stopped  payment,  and  that  their 
agents  at  Calcutta  refused  to  have  anything  to  do 
with  the  sud  charter-party,  or  the  loading  of  the 
said  ship,  or  otherwise  employing  her. 

6.  Themasterof  thesaidshipthereupon tendered 
for  the  conveyance  of  coolies  and  rico  from  Cal- 
cutta to  Mauntins,  and  on  the  25th  Jan.  1865  the 
said  ship  sailed  from  Calcutta  for  Mauritius,  having 
on  board  360  coohes  and  the  necessary  provisions 
for  their  ase  on  the  voyage,  and  12,000  bags  of 
rice.  The  passage  money  of  the  coolies  amounted 
to  19441.  and  was  payable  on  their  arrival  at 
Mauritius.  The  bill  of  lading  freight  of  the  rice 
amounted  to  14121. 

7.  On  the  13th  March  1865  the  plwntiff.  through 
his  broker,  Mr.  George  Tyser,  procured  the  defen- 
dants to  alter  the  said  policy  and  subscribe  in  the 
margin  thereof  the  note  or  memorandum,  a  copy 
of  which  will  be  found  in  the  margin  of  the  copy 
of  the  said  policy  annexed  to  the  cose,  and  is  to 
form  part  of  this  case. 

8.  While  the  said  ship  was  proceeding  on  her 
voyage  from  Calcutta  towards  Mamitius  she  was 
stranded  when  near  the  latter  point,  and  the  ship 
herself  and  the  whole  of  the  said  12,000  bags  of 
rice,  and  the  freight  payable  in  respect  thereof, 
were  totally  lost  by  penis  insured  against. 

9.  The  said  360  coolies,  with  the  exception  of 
twelve,  were  all  saved,  and  arrived  at  their  desti- 
nation, and  the  passage  money  of  those  who  so 
arrived,  amounting  to  1879[.  As.,  was  duly  received 
by  the  agents  of  the  ship  at  Mauritius.  Twelve  of 
the  coolies  were  drownw,  and  the  passage  money 
payable  in  respect  of  them  totally  lost  oy  periu 
insured  agtunst. 

10.  The  following  evidence  as  to  the  circum- 
stancea  under  which  the  aud  policy  was  altered, 
and  the  said  note  or  memorandum  subscribed  in 
the  margin  thereof  was  given  on  behalf  of  the 
plaintiff  oefore  the  arbitrator,  by  whom  this  case 
IS  stated.  It  was  objected  to,  and  admitted,  subject 
to  the  opinion  of  the  court  aa  to  its  admissibility. 
On  the  8tb  Jan.  1865  the  master  of  the  said  ship, 
who  is  since  dead,  wrote  to  Mr.  Berry  the  follow- 
ing letter: 

Bhip  Bomdnngham,  Cilinitta, 
Wm.  Beny,  Esq.,  Ju.  8,  lass. 

-I  have  baoL  Imkasg  lot  ^\rftar  bnm.-vo^^^'i^ 
'n  wj  «AM&%  ■ttBDBl  vit  war 
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[ 


Inmements  here.  On  my  arriyal  Mr.  MoKexmon  (Hani- 
day  and  Fox),  the  oharterer's  agents  here,  refused  to  act 
for  them  after  their  failure.  Th^  gaye  two  letters  to  that 
effBot.  I  haye  been  looking  for  something  to  do  to  pay 
the  Qjdneij  bottomrv  USIOSB)  and;  pay  my  way  home,  oat 
without  saooess,  till  the  5th  inst.,  when  I  tendered  for 
ooolies  to  the  Maoritiiis,  at  54  rupees  per  adult,  and 
12,000  ba^,  at  Is.  2d.  per  bag,  to  embark  on  the  20th. 
The  ship  is  to  be  surveyed  to-morrow.  This  truly  has 
bem  a  most  unfortunate  Toyage ;  it  seems  nothing  but 
failure  throughout  the  pieoe.  1  am  sorry  you  are  among 
the  rest,  but  as  to  Colefellows,  I  am  not  surprised.  How 
some  people  live  and  make  the  show  they  do  is  more  than 
I  oouid  ever  understand.  If  I  am  spued  to  reach  the 
Mauritius  safely.  I  shall  oome  up  to  G&Ue,  and  see  if  I  can 
find  something  for  home.  I  am  truly  unhappy  without 
money,  and  the  owners  nothing  to  do,  and  a  most  expen- 
■iye  crew.  It  is  anything  but  (meering,  as  I  hear  the  ships 
ftre  seized  as  soon  as  thoy  come  home.  Write  to  me  to 
Point  de  Galle  to  say  if  I  can  do  anything  for  your 
benefit  b^  remaining  out  here,  if  employed,  till  you  get 
your  affairs  settled. 

P.  S.  Write  us  as  to  further  funds,  I  shall  require  all  I 
have  to  dear  the  ship  at  Mauritius.—!  remain,  your 
obedient  serrant,  John  Bippin. 

On  tbe  2l8t  Feb.  18d5  this  letter  was  received  in 
London  by  the  assignees  of  Mr.  Berry,  who  had 
become  bankrupt,  and  shortly  afterwards  Mr. 
Berry  showed  a  copy  of  it  to  the  plaintiff. 

11.  On  the  10th  March  1865  the  plaintiff  learned 
that  the  ship  had  sailed  from  Calcutta  for  Mau- 
ritius, and  on  the  12th  March  1865  a  meeting  took 
place  between  the  plaintiff,  Mr.  Berry,  and  Mr. 
Tpsor,  the  plaintiff^s  broker.  At  that  meeting 
the  plaintiff  called  Mr.  Berry's  attention  to  the 
mnster^s  said  letter,  and  informed  him  tliat  he 
considered  himself  to  have  no  interest  in  the 
passage-money  of  coolies  mentioned  in  the  master^s 
letter,  and  did  not  wish  to  insure  it,  and  requested 
him  to  compute  what  cargo  the  ship  could  carry 
over  and  above  accommo<mtion  and  provision  for 
the  coohes.  Mr.  Berry  calculated  accordingly,  and 
said  that  the  ship  would  cam  in  freight  of  rice 
to  the  value  of  2iHX)/.  over  and  above  accommo- 
dation and  provisions  for  the  coolies.  The  plaintiff 
thereupon  instructed  Mr.  Tysor  to  insure  the 
freight  for  20007.,  and  it  was  in  pursuance  of  this 
instruction  that  Mr.  Tyscr  procured  this  policy  to 
be  altered,  and  the  rates  or  memorandum  to  be 
Bubecribed  in  the  margin  thereof,  as  above-men- 
tioned. 

12.  If  the  evidence  stated  in  the  last  two  para- 
graphs was  properly  admitted,  then  it  was  found 
uiat  that  evidence  is  true  in  fact,  and  that  the 
plaintiff  and  his  broker,  in  procuring  the  said 
policy  to  be  so  altered,  and  the  note  or  memoran- 
dum to  be  subscribed  in  the  margin  thereof,  as 
before  m«itioned,  intended  to  insure  only  the 
fineight  of  rice,  and  to  exclude  from  the  insurance 
the  passage-money  of  coolies ;  bat  this  intention 
irms  not  communicated  to  the  defendants. 

1&  Evidence  was  given  on  tbe  part  of  the  plain- 
tiff, before  the  arbitrator,  bv  whom  this  case  is 
stated,  intended  to  show  that  by  the  usage  and 
custom  of  insurance  business  the  word  **  fmght** 
simply  when  used  in  a  policv  of  insurance  is  con- 
fined  to  fi^i^t  of  mercfaancliae,  and  does  not  in- 
clude pas^Mge  money  of  coolies.  Evidence  to  tbe 
oomraiy  was  given  on  tbe  other  side,  and  no  such 
cage  or  custom  was  proved.  But  the  most 
ir»|uent  course  when  passage  money  of  coolies  is 
imonded  to  be  insured  is  to  describe  it  as  fbaght 
of  coolias.  or  pasaage  money  of  coc^ios,  or  by  some 
cthtT  t&non  ihgf  imgoi'thiiig  it  fraoa  freii^ii  dL  mKr- 


money  upon  a  voyage  from  Calcutta  to  Xi 
is  generally  less  than  the  premhm  for  i 
freight  of  merchandise  upon  the  same  Toyi 

li.  A  copy  of  the  pleadings  in  the  it 
annexed  hereto,  and  is  to  form  part  of  this 

15.  The  court  is  to  be  at  Imerty  to  d 
ferences  of  fact. 

The  question  for  the  opinion  of  the  c 
Whether  the  plaintiff  is  entitled  to  reoofe 
action  any»  and  if  any  what,  sum  of  moog 
that  paid  into  court  r 

If  the  d>urt  is  of  opinion  that  the  plaint 
titled  to  recover  any  further  sum  beyond  t 
into  court,  judgment  is  to  be  entered  fortj 
tiff  for  such  further  sum  as  the  court  A 
opinion  he  b  entitled  to  recover,  and  costf 
It  the  court  is  of  opinion  that  the  plaint 
entitled  to  recover  any  further  sum  beji 

Said  into  court,  judgment  is  to  be  entero 
efendant,  with  costs  of  defence. 
The  ^Ucy  which  formed  part  of  the  i 
to  the  case  was  in  the  usual  form,  bn 
margin  it  contained  the  following  itipa' 
**  It  is  hereby  declared  and  agreed  that  tl 
voyage  is  from  Sydney  to  Calcutta,  and  1 
Mauritius  instead  of  as  before  stated, 
return  20«.  per  cent,  for  safe  arrival  there. 
'*  The  within  interest  is  now  declared 
freight  valued  at  2000L,  13th  March  186^ 
Charles  Pollock,  Q.C.  for  the  plaintif 
question  in  this  case  is,  what  is  covere 
policy  of  insurance  ?  The  policy  was  a  n 
for  1000/.,  or  freight  worth  2000Z.  The  ^ 
have  paid  440/.  into  court,  but  say  as  b 
mainder  that,  inasmuch  as  we  had  son 
on  board  who  were  saved,  that  they  on! 
an  average  loss.  If  "  freight "  includes 
money  of  coolies  the  defendant  is  en 
iudgment.  "  Freight "  has  a  well-known 
being  that  paid  for  the  carriage  of  ' 
from  one  port  to  another:  (Lex  Mer 
Wlien  passage-money  is  paid  for  coolies, 
and  is  the  custom  to  mention  it :  (Lev 
shall,  7  M.  &  G.  72i\)  Maclachlan  in 
his  work  on  Merchant  Shipping,  page 
"According  to  Kent  (3  Com.  219)  tl 
American  use  of  the  term  freight  whic 
pAssage-money ;  such  a  use  of  the  te 
English,  and  I  do  not  think  it  enters 
the  jargon  of  trade  in  this  country." 
I  trator  found  that  the  frequent  course  is 
the  sum  insured  when  conveying  coo 
passage-money  of  coolies,  and  the  msun 
charced  is  less  than  that  charged  on  1 
freight  must  be  taken  in  its  prinuifac 
Emerigon.  cap.  1.,  s.  5,  says  since  the 
insurance  is  the  result  of  the  stipulat 
contracting  parties,  it  naturally  bekn 
view  to  the  class  of  actions  stricti 
words  of  the  policy  are  to  be  wei^eJ 

Sulousness — '•  Verba  assecurationis  pot 
eranda  sunt*' — nor  can  we  depart  fin 
of  the  potides*  intention.  **In  mateii 
tionis  principaliter  inhsrendmn  oat  t 
assecunitionis :  quinimo  luec  pro  Iq 
sunt,  nee  ab  his  recedere  debenmsy  i 
ventium  voluntas  melius  haberi  n 
IV)thier  lays  it  down  as  a  eeruun  mla  1 
aurers  are  not  held  by  the  ri8ks,itiimfl 
a  variance  from  the  contents  iiijkm  pi 
\\  baa  been  bv  their  own  ^'n—y^  vr "H 
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Dekoqn  17.  The  Home  and  Colqkial  Ajmubance  Compant  (Ldoied).  [G.  P. 


)  judgment  in  Forbes  v.  Agpinall 
said,  "  To  recover  in  any  case  upon 
ght  it  is  incumbent  on  the  assured 
unless  some  of  the  perils  insured 
:ervened  to  prevent  it,  some  freight 
en  earned,  and  where  the  policy  is 
il  amount  of  freight  which  would 
earned,  limits  the  extent  of  the 
iability."  He  referred  to  Merchant 
(17&18Vict.c.  10). 
Uonynian,  Q.C.  (/.  C.  Mathew  with 
efcndants  are  odled  upon  to  pay 
the  freight  is  valued  at,  because 
)  cargo  is  lost.  If  the  rice  had  been 
coolies  lost,  the  plaintiffs  would  have 
:  the  passage  money  was  covered  by 
he  subject  matter  of  the  risk  is  both 
B.  Freight  is  a  benefit  derived  from 
3f  goods,  and  differs  from  passage 
is  generally  paid  in  advance.    In 


II 


(4  El.  &  Bl.  500),  Lord  Camp- 
noney  paid  in  advance  is  not  freight, 
s  no  reason  why  the  money  advanced 
sured  as  freight,  although  not  pro- 
aiid  though  it  may  be  the  price  of 
he  ship.  In  Kent*B  Commentaries 
Lect.  47  sect.  7,  it  is  said  that 
le  common  acceptance  of  the  term 
ce  for  the  actual  transportation  of 
from  one  place  to  another;  but  in 
sive  sense  it  is  applied  to  all  rewards 
)n  paid  for  the  use  of  ships,  including 
btion  of  passengers :  (ixiles  v.  The 
ters  Adm.  Eep.  206.)"  If  cattle  or 
it  abroad  payment  is  to  be  made  for 
well  as  those  dead  :  (Boccus,)  Lord 
Abbot  on  Shipping,  cap.  17,  p.  233, 
sbves,  also,  who  are  considered  as  a 
rchandise,  their  proprietors  oontri- 
g  to  their  value,  although  this  dread- 
not  extended  so  far  as  to  authorise 
icse  unhappy  persons  into  the  sea, 
beir  loss  an  object  of  contribution." 
kges  from : 

myng,  1  Bom.  &  Adol.  45 ; 
Anson,  5  Bing.  N.  C.  519 ; 
mmeroe,  Bk.  2  tit.  8. 

Q.C.  in  reply. — This  was  a  goods 
not  a  premmm  for  carrying  coolies, 
Lifference  in  price  for  passage  money 

Cur,  ctdv,  vvU. 

le  judgment  of  the  court  was  deli- 
XEH,  J. — This  is  an  action  upon  a 
'once  upon  freight  on  a  voyajp^e  from 
i  Mauritius.  As  originally  mled  in, 
upon  "  chartered  freight,  valued  at 
from  Sjrdney  to  Calcutta  and  Lon- 
underwritten  by  the  defendants  for 
chartered  freight  mentioned  in  the 
m  a  charter  party  for  the  carriage  of 
}n  a  voyage  from  Sydney  to  Calcutta 
Upon  uie  arrival  of  the  ship  at 
voyage  to  England  was  abandoned 
charterers  having  stopped  payment, 
ook  oooHes  and  rice  to  the  Joauntius. 
hange  of  voyage,  and  with  the  inten- 
!£  the  freight  oE  cargo  only  to  the 
b£e  vessel  would  oarry  in  the  space 
by  the  coolies  and  their  provisions, 
oa  Ahe  plaintiff  oommunioated  to  his 
t  jU)  the  nnilerwziters^  ^be  pJaintiff 


valued  the  freight  or  goods  only  at  20Q0Z.,  and  pro- 
cured an  alteration  of  the  policy,  in  effect  a  new 
policy,  as  fbllowB: — "It  is  hereby  declared  and 
agreed  that  the  within  policy  is  nrom  Sydney  to 
Calcutta  and  Mauritius  instead  of  as  before  stated, 
and  to  return  208.  per  cent,  for  safe  arrival  there ; 
London,  13tib  Marcn  1865.  The  within  interest  is 
now  declared  to  be  on  freight,  value  at  2000Z. ;  13th 
March  1865."  The  sum  underwritten  by  the  de- 
fendant remained  unaltered — lOOOL,  or  half  of  the 
new  valuation,  the  assured  being  (so  far  as  this 
underwriter  was  concerned)  his  own  insurer  for 
the  other  half.  The  vessel  proceeded  upon  the 
voyage  to  Calcutta  with  360  coolies  and  their 
necessary  provisions,  for  which  the  passage  money 
of  54  rupees  each  coolie,  payable  on  arrival  at  the 
Mauritius,  amoimted  to  19^  and  12,000  bags  of 
rice,  the  bill  of  lading  freight  of  which  was  1412L 
Near  her  destination  the  vessel  was  wrecked, 
]  and  the  rice  and  the  freight  thereof  was  wholly 
lost;  3^  of  the  coolies  were  saved  and  reached 
their  destination,  and  their  passage  money  1879L  49. 
was  paid.  The  question  is  for  what  amount  the 
underwriters  are  answerable?  The  plaintiff  in- 
sists that  the  passage  money  of  the  coolies 
ought  to  be  thrown  out  of  consideration  as  not 
being  freight  within  the  policy,  and  that  he  is 
entiued  to  recover  as  for  a  total  loss  of  the  freight 
insured  to  lOOOL  The  defendants  on  the  other 
hand  insist  that  the  passage  money  of  the  coolies 
is  to  be  considered  as  freight  insured  by  the 
policy,  and  that  the  full  freight  being  thus  taken 
at,  coolies,  19442.;  rice,  14122.;  total  33562^  they 
are  bound  to  pay  only  the  proportions  of  the 
partial  freight  lost ;  coolies,  64L  168. ;  rice,  14122. ; 
total  1476Z.  16«^  which  wiU  be  prodnced  by  the 
following  sum  in  the  the  rule  of  three,  vis., 
3356  :  1000  : :  14762.  ISa.  :  4392 ;  aiid  to  cjover 
this  claim  they  have  paid  a  sufficient  junoimt 
4412  2«.  into  court,  assuming  passage  money  to 
be  fr'eight  within  the  policy  and  included  in  the 
valuation.  This  mode  of  osculation  was  not  dis- 
puted by  the  plaintiff  and  requires  no  fwi^er 
comment  than  a  reference  to  the  discnaaion  in 
the  second  volume  of  Mr.  Willard  Phillips'  highly 
valuable  work  on  Insurance,  s.  1203,  where  the 
subject  is  discussed.  The  first  and  chief  question 
therefore,  is  whether  the  passage  money  of  the 
coolies  vras  freight,  within  the  policy,  and  to  be 
taken  in  favour  of  the  underwriter,  as  included 
in  his  valuation.  Freight  according  to  the  diotien- 
aries,  includes  first  the  cargo,  second  the  actual 
transport  from  one  place  to  another,  third  the  iiire 
of  the  ship  or  part  of  it,  or  the  trani^>ort  of 
goods  therein,  it  may,  by  extension,  inclade 
the  passengers,  or  even  passage  money,  as  ibr 
instance,  upon  a  question  arising  upon  the  now 
abandoned  TTMurim  that  ''freight  was  the  mother 
of  wages,"  or  upon  a  question  of  sale,  or  capture, 
or  abandonment,  because  the  passage  money  is, 
equally  with  the  freight  of  poods,  an  incident  or 
accessory  of  the  ship.  Accordmgly  Chancellor  £ent, 
3  Kent's  Com.  219,  states  that  "  freight  in  the 
conunon  aoQeptation  of  the  term  means  the  yrice 
ibr  the  actual  tranq^oiiation  of  goods  by  sea  from 
one  place  to  another,  but  in  its  more  extensive 
sense  it  is  i^lied  to  all  rewards  or  oompensation 
paid  for  the  mae  of  flb^  molnding  ihe  tranapcMrta- 
tion  of  paBsengOTi,"  and  he  vefiBrs  to  the  oase  of 
QUe$  T.  The  CynOUa  (1  Peter's  Adm.  Bap.  206), 
in  which  the  (neatam^roM  awiiL%<^VHaDB.ti;^ 
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aaestion  was  whether  passage  mone^  or  an  appor- 
tioned part  of  it  became  payable  in  the  case  of 
cai)ture  on  the  way,  Lawrence,  J.  said :  "  Foreign 
writers  considered  passage  money  the  same  as 
freight,"  and  Lord  EUenborough  added,  "  except 
for  the  purpose  of  hire  it  seems  the  same  thing." 
It  mnst  be  added  to  this  exception  that  in  respect 
ofgeneral  average,  not  only  the  passengers,  bat  also 
their  provisions,  are  exempt  from  the  general  role 
of  contributions,  not  being  regarded  as  merchan- 
dise :  (Brown  v.  Stapleton,  4  fiing.  119.)  Upon  a 
question  of  constructive  total  loss,  passage 
money  payable  at  the  port  of  discharge,  so  far 
as  it  is  available,  if  at  all,  must  be  taken  into 
account,  as  well  as  freight  of  goods,  but  so 
must  general  average,  according  to  Keinp  v.  HaU 
liday  (2  Mar.  Law  Cas.  0.  S.  271,  370;  L.  Rep. 
1  Q.  B.  620 ;  U  L.  T.  Rep.  N.  S.  762),  and  this 
consideration  is,  therefore,  inconclusive.  It  is 
certain  that  freight  is  not  ordinarily  used  in 
marine  policies  in  its  most  extensive  sense  as 
including  cargo,  and  the  question  in  each  case 
must  be  what,  under  the  circumstances  and  in 
the  context  of  the  particular  policy,  it  was  in- 
tended to  express.  Until  late  periods  when,  in 
coiisequcnco  of  increased  facility  of  communica- 
tion, the  passage  across  the  ocean  of  large  bodies 
of  free  men,  as  emiopi^nts  or  cultivators,  had 
become  so  common  and  important,  there  was  little 
reason  for  insuring  passage  money,  especially  as 
it  has  been,  and  is  in  so  many  cases,  paid  before- 
hand, so  as  not  to  be  at  the  shipowners'  risk.  The 
only  case  in  which  the  question  could  arise  is  one 
like  the  present,  where  the  earning  of  passage 
money  aepended  upon  the  arrival  of  the 
vessel.  Accordingly,  it  is  not  surprising  that 
no  trace  of  passage  money  being  treated  as 
freight  for  tiio  purpose  of  insurance  is  to 
be  found  in  the  reported  cases,  nor  that  the 
policy  in  common  use  should  bo  framed  with 
minute  reference  to  circumstances  affecting  the 
ship  and  cargo,  and  in  terms,  at  least,  should 
make  no  reference  to  passengers.  The  case  of 
Flint  Y.  Flomynff  (1  B.  &  Ad.  45),  was  relied  on  as 
showing  that  freight  has  been  extended  so  as 
to  include  the  value  of  the  vessel  to  the  owner  in 
carrying  his  own  goods ;  but  this  only  shows  that 
the  freight  insured  by  the  policy  is  not  limited  to 
money  due  upon  a  contract  with  a  liability  of  a 
third  party.  It  decided  that "  freight "  sufficiently 
represents  the  interest  of  the  shipowner  in  the 
carriage  of  his  own  goods,  and  includes  the  value 
of  their  carriage.  That  case  does  not  decide  that 
the  value  to  the  owner  of  his  being  carried  as 
a  passenger  in  his  own  vessel,  or  of  others  being 
BO  carried,  is  freight  within  an  ordinary  policy, 
and  it  does  not,  therefore,  touch  the  question 
whether  freight  in  this  policy  of  insurance  includes 
passage-money.  Evidence  was  given  on  both 
sides  to  prove  a  customary  use  of  the  word 
"  freight "  in  the  particular  trade ;  but  this  evi- 
dence was  ineffectual  to  make  out  a  binding  usage 
either  way.  It  appears,  however,  that  the  most 
frequent  course  is  to  describe  passage-money  by  a 
distinguishing  term,  and  not  merely  as  freight, 
and  it  was  proved  that,  for  insurance  purposes, 
there  is  a  distinction  between  freight  and  passage- 
money,  because  the  premium  for  Uie  latter  upon  a 

▼oyaffe  from  Calcutta  to  the  Mauritius  is  generally     poruon.     wnere  no  saon  total  u  givoa  ^Jg. 
less  than  that  for  the  former,  so  that  as  a  matter     lation  must  proceed   as  npon  aa  (V^mS 
ofbnsiDeaB  the  not  mentioning  the  subject  -uioqil  I  except  in  respect  of  the  maiiimim  fr  jr^ 
the  oocaaion  of  the  inauraiiioe  woiild  mdicdjbd  uiaki  \  \)ii!i<eonrnX«t  S&  vDSEfrankJli^  end  tlie  P^ 


the  freight  was  probably  intended  to  refiertoi 
merchandise.     This  distinction  is  faidiBr 
ported  in  the  case  of  the  present  po&jbf 
than  one  consideration.      First,  tiiejoliR 
originally  upon    "  chartered   frei^t,    ni 
charter  was    for    goods  only.     The  dii^ 
freight  in  general  would,  therefore,  jniai ' 
seem  to  indicate  freight  of  the  same  kiiii 
the  voyage    substituted  'instead  of 
stated.       Secondly,  the  policy  not  only 
provides  as  to  ordinary  policies  for  ship : 
as  the  subject-matter    under  considottki, 
provides  in  specific  terms  applicable  to  the ' 
of  merchandise  only  for  the  time  at  which  thi 
is  to  commence.    These  terms  are  as 
"The  insurance  aforesaid  shall  oommenoe 
the  freight  and  goods  as  merchandise 
from  the  loading  of  the  said  goods  or 
on  board  the  said  ship  or  vessel  at  as 
continue  until  the  said  goods  or 
discharged  and  safely  landed."    This  dm 
viously  has  a  specific  effect  upon  the 
cause  it  excludes  the  application  of  those 
which  the  risk  on  freight  has  been  held 
upon  the  goods  being  ready  but  not  being 
it  therefore  helps  strongly  to  indicate  the 
of  freight  in  this  policy.    In  this  state 
and  upon  the  construction  of  the  policy  in  ^ 
we  adopt  the  view  of  the  assurea,  that  the 
of  merchandise  only  was  assured  according 
intention  declared  to  his  asent,  and  upon 
the  latter  valuation  actuafiy  took  -pace 
intention,  however,  not  being  commonic 
the  underwriters,  could  not  of  itself  hsTO 
the  construction  of  the  policy,  and  whaleTer 
it  may  have  led   to,  snows  a  mistake  on 
sides  as  to  the  subject  matter  of  the  tala 
The  communications,  however,  of  the  assured 
Barry,  and  with  his  agent,  coupled  with  the 
of  the  large  number  of  coolies  on  board,  «k1 
necessary  provisions  for  their  sustenance,  are 
to  show  that  the  cargo  of  rico  put  on  board 
not  a  full,  or  substantially  a  full,  cargo,  and 
there  was  no  total  loss  of  freight  understood  i 
freight  of  merchandise  to  sustain  the  cbfl'f 
recover  absolutely  the  lOOOL  upon  the^  ^o** 
A   valuation   of   freight   refers   prima  /«**  J 
the  freight  of  a  full  cargo,  or  the  chartff  < 
the   entire    ship,    and   in    this   case  then  ^ 
nothing    to    show    the    underwriters  ttot  J 
valuation  was    of  less   than    such  foil  fi^ 
K  there  had  been  no   passengers,  or  so  ^^? 
not  substantially  to  interfere  with  the  *"'jj^ 
the  cargo,  and  the  ship  had  been  fully  ^^^Jj! 
as  much  rice  as  would  fetch  a  sum  eqp^|P 
total  of    freight   and    passage-monef  ^P^y ; 
voyage  in  question,  viz.,  3356^,  and  the  ^^*Jk 
been  lost,  the  lOOOl.  only  would  have  been  pjT 
If  only  so  many  bags  of  such  as  would  piJJ 
a  freight  of  1476Z.  16«.,  the  defendants'  iJJJ 
calculation  would,  have  been  appHcable,  *J»?5 
would  have  been  liable  to  the  loss  ni^^^rj?* 
1000,  and  divided  by  3356,  eaual  439  va^*^^ 
The  diminution  of  the  liability  for  a  P^^i 
under  a  valued  policy,  where  the  actoal^^ 
the  total  exceeds  the  valuation,  is,  ^^'^^j^ 
artificial  rule  whidi  can  only  be  >^P^ir 
there  is  a  total  with  which  to  eBbmi^J^Jf] 
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Bradford  aud  another  v.  Willums. 


[Ex. 


mres.  In  the  present  case,  assnm- 
3re    is    a   yaluation   by   agreement 

subject  matter,  there  is  no  total 
freight  of  merchandise  with  which 
the  proportion.    It  is    not    stated, 

conclude  could  not  be  stated  with 

\a.t    the    total    freight   would   have 

3  vessel  been  filled  up  with  cargo, 

might  not  possibly  have  been  a  full 

eight  of  which  would  not  have  ex- 

Therefore,  whilst  on  the  one  hand 
I  favour  of  the  assured  that  the 
ey  of  the  cooUes  was  not  freight 
>iicy  so  as  to  make  up  a  full  freight 
io  work  out  this  proportion ;  on  the 
e  must  hold  in  favour  of  the  under- 
he  pohcy,  as  applicable  to  a  partial 
n  open  policy  for  half  the  loss  of 
xceeding  in  any  case  lOOOL,  and  as 
eight  was  lost  the  underwriters  are 
'd.,  for  which  sum,  less  the  4411,  2«. 
rt,  viz.,  2642. 18«.,  the  plaintifE  is  en- 
ment.  In  arriving  at  this  conclusion 
'ation  of  the  policy,  in  case  of  a  total 
lal  cargo,  we  act  m  accordance  with 
in  Forbes  v.  AspinaU  (13  East,  323) 
,  and  that  of  this  court  in  Tohin  v. 
lar.  Law  Cas.  0.  S.  297 ;  13  C.  B., 
irmed  2  Mar.  Law  Cas.  0.  S.  34;  10 
,  S.  817;  17  C.  B.,  N.  S.,  628),  as  to 

Jvdginenifor  tlie  plaintiff. 

for  the  plaintiff,  Ware  and  Hatoes, 

jster-buildincs. 

or  the  defendant,  Waltons,  Buhh,  and 


FBT  OF  EXCHEQUER. 

y  T.  W.  Saukdebs  and  H.  Leigh,  Esqrs., 
Barristers-at-Lair. 


Saturday,  May  4, 1872. 
DND  Division  op  the  Court. 

jiTiN,  Bkamwell,  and  Pigott,  BB.) 

ORD  AND  another  V.  WlLLIAMS^ 

— Condition  precedent — Refusal  hy  one 
tinue  performance — Pa/rtial  breach — 
^  to  root  of  the  contract, — Distinction 
dionfor  breach, 

declared  on  a  charter-party  dated  2&th 
vhereby  it  was  mutually  agreed  between 
^s  and  the  defendant,  thai  the  defen- 
Ark  slwuld  sail  to  B,  and  there  load 
dors  of  the  plaintiffs  aftiXL  and  com' 
of  coals,  and  proceed  therewith  to  H. 
diver  the  same  on  being  paid  freight 
f  28.  9d,  per  ton  in  cash,  on  unloading 
ilivery.  The  vessel  to  be  loaded  and 
vith  aU  possible  dispatch ;  to  load  with 
I  end  qjSj^t,  at  captain's  option,  and 
oUh  C,  tIuU  it  was  v/nder stood  thai 
ihould  continue  at  the  above  men* 
ind  term  tmtil  the  end  of  March  1872-. 
^ fulfilment  of  all  conditions,  8fc,,  and 
iniflffs  were  always  ready  and  wiXling, 
ve  soAd  ship  ddd  not,  after  the  com' 
of  Sept  1871,  contvnuie  to  perform  all 
he  matters  so  O/greed  as  aforesaid,  and 
li  wovHd  noijpermiU  the  said  ship,  after 
€emerU  of  Sept.  1B71,  to  load  ukth  0, 


or  C.  dwnng  the  said  manth  of  Sept,,  or  wUJi  G» 
during  the  months  following  the  said  month  oj 
Sept, 
Plea,  that  at  the  commencement  of  the  said  month 
of  Sept,  and  before  an/y  breach  of  tlie  said  agree* 
msnt  or  charter-party  by  the  defendant  the  captain 
of  the  said  vesel  exercised  his  option  by  electing  to 
load  from  G,,  of  all  which  the  defendant  had  notice^ 
and  although  all  things,  S^c.,  happened,  Sfc,  yet 
the  plaintiffs  were  not  ready  and  willing  to  cause 
the  said  vessel  to  be  loaded  in  the  saia  month  of 
Sept,  or  at  any  subsequent  thne  with  0.  accord" 
ing  to  the  terms  of  the  said  charter-'party,  bvi 
absolvlely  refused  so  to  do,  in  violation  of  the 
said  terms,  a/nd  gave  notice  to  the  defendant  tnereoff 
whereupon  the  defendant,  as  he  lawfully  might, 
refused  to  perform  further  the  said  charter-party. 
Held  on  demurrer  (by  Martin,  Bramwell,  and  Pigott, 
BB.),  thai  the  plea  was  good  and  an  ansioer  to 
the  aetion.    The  contract  was  one  for  tlie  coivtirm' 
ous  employment  of  the  defendant's  vessel,  and  the 
plaintiffs,  by  refusing  to  load  the  vessel  with  G. 
during  the  month  of  Sept.,  broke  tlie  continuity  of 
tlie  employment  and  justified  tlie  defendant  in  re- 
scinding  and  refusing  ayiy  longer  to  perform  the 
contract,    Tlie  breach  of  the  plaintiffs  was  not  a 
partial  one  for  which  damages  in  an  action  for 
or  each  would  have  been  a  compensation  to  the  de- 
fendant,  but  went  to  the  root  and  wliole  considerO' 
tion  of  the  contract. 
This  was  an  action  by  the  plaintiffs,  the  merchants, 
against  the  defendant,  the  shipowner,  for  breaking 
a  charter-party,  and  the  plaintiffs,  by  their  declara- 
tion, charged  that   by  a    certain  agreement   or 
charter-party  made  between  the  plaintiffs  and  the 
defendant,  and  dated  at  Bridgwater  the  26th  May 
1871,  it  was  mutually  agreed  between  Capt.  Gower, 
of  the  ship  Ark,  of  120  tons  burthen,  then  at  High- 
bridge,  and  the  plaintiffs,  that  the  said  ship,  bemg 
tight,  &c.,  should,  with  all  convenient  speed,  sau 
and  proceed  to  a  loading  berth  at  BuUo,  and  th^re 
load  from  the  factors  of  the  said  affreighters  a  full 
and  complete  cargo  of  coals,  to  be  brought  and 
taken  from  alongside,  at  merchant's  risks  and  ex- 
pense, and,  being  so  loaded,  should  therewith  pro- 
ceed to  EUghbridge  or  Dunball,  and  deliver  the 
same,  on  being  paid  freight  at  and  after  the  rate  of 
2s.  9d.  per  ton  of  20cwt.  in  full  of  all  port  charges, 
as  customary  (the  act  of  Grod,  &c,  (the  customary 
risks),  always  excepted).    The  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,  in  cash. 
To  be  loaded  and  discharged  with  all  possible 
dispatch,  working  days  to  be  allowed  the  said  mer- 
chants (if  not  sooner  dispatched)  for  loading  the 
ship  as  above.    Vessel  to  load  with  GoUop  a/nd 
Company,  or  Goold  and  Company,  till  end  of  Sep- 
tember,  cU  captain's  option;  after  September,  all 
Goold  and  Company.    The  ship  to  have  an  abso- 
lute lien  on  cargo  for  freight,  dead  freight,  and 
demurrage.  The  ship  to  be  reported  and  cleared  at 
the  port  of  lading  by  Greo.  B.  Sully,  or  his  agent. 
Penalty  for  non-performance  of  this  agreement, 
estimated  amount  of  freight.    It  is  understood  thai 
the  vessel  shall  continue  al  this  rate  and  term  untU 
end  of  March  1872,  and  to  discharge  equally  at 
Dunlyall  and  Highbridge.    This  is  subiect  to  Mr* 
Williams's  approval.    (Signed)  Bichara  Williams, 
3rd  June  1871.    By  authority  of  Messrs.  Bradford 
and  Sons,  George  d.  Sully  as  i^ent. 

Averments,  that  the  Mr.  Williams,  whose  name 
is  written  at  the  foot  of  the  said  Qu^E^rai&\nfinD&>\&^3Df^ 
defendant,  aiid  tiiQ  aBa^'HLQ«sc^,'fi»Tu^<st\%aA^^'^ 
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am  tliu  |>liuntifls,  and  tlic  defendant  wu  the  owner 
<i[  t)iu  Hiucl  hIiii)  whorcot  the  said  Captain  Gower 
viiH  MiiiHUTr,  anil  that  the  said  iihip,  pursuant  to  the 
Mill  charter,  HulncquDiitly  to  the  date  thereof,  and 
until  thi;  montli  uf  Sept.  1871,  proceeded  to  the 
luid  liiiidiiiff  )iorth  at  Bullo,  and  there  loaded  a 
mnijiletc  utrso  of  coak,  and  proceeded  therewith 
to  il'iffhhtuiitti  or  Dunball,  and  there  delivered 
till:  Name,  unu  during  the  said  period  aabaequent 
to  till'  date  of  the  said  aeroemcnt  and  charter,  and 
until  the  iiaid  month  of  Sept.  1871,  made  divera 
Huon-Hiiivo  vojajreH  under  the  said  charter.  That 
all  thingK  were  done  iiecoH»arj  to  entitle  the  ploin- 
tilTH  to  a  continuance  of  a  performance  bj  the  said 
xliip  iif  the  mattcrH  and  things  asrced  to  be  done 
tliitruiinder,  and  upon  the  terms  iJiorein  mentioned, 
Kiul  tliut  the  plaintiffii  were  always  ready  and 
willing  to  do  and  perform  all  things  by  the  said 
chart*  r  rcii  Hired  tobe  done  by  thorn,  of  all  which  pre- 
miMcH  the  defendant  had  notice.  Nevertheless  the 
Mud  Nhiji  did  not,  during  the  said  period  from  the 
mmmciioomcnt  of  Sept.  1871,  or  atany time  aftcr- 
wanhi,  continue  to  perform  ^1  or  an^  of  the  said 
matters  and  thiuKHiOagrocdaa  aforesaid,  ftc.and  the 
defendant  would  not,  although  requested  so  to  do, 
permit  tlio  sikid  ship,  afler  the  comroenoement  of 
Brjit.  1H71,  or  at  any  time  other  than  during  the 
period  Ruhaoqucnt  to  the  date  of  the  said  charter, 
and  until  the Haid  month  of  Sept,  1871,  asaforesoid, 
to  iirocwMl  to  the  said  loudinR  t>erth  at  Bullo,  or  as 
near  thcrotu  aa  ho  might  s^el^  get,  and  there  load 
fmm  the  facton  of  the  said  oSreiKhtora  (the 
B»id  GoUq)  and  Co.,  and  the  said  Goold  and  Co.), 
during  the  mid  month  of  Soptombcr,  and  the  said 
Goold  and  Co.,  during  the  months  following  the  said 
month  of  September,  a  Aill  and  complete  cargo  of 
cuala,  whoioby,  tic.  (allegation  of  damage  by  loee 
ot  tlio  proRtM  which  wculd  hare  accrued  to  the 
plaintina  fmm  a  ciiiitinuanco  of  a  performance  of 
itw  charter  by  the  dofondunt  after  the  commiuice- 
mnU  of  Sept.  1IJ71,  and  by  their  having  to  freight 
Other  nhipa,  and  buy  oUier  coals  at  an  additional 
axnonne,  Ac  &o.) 

The  dnfomlaut  pleaded  soreral  pleas,  as  follows : 
First,  that  the  said  Bgrorment  or  chart«r-narty  was 
not  made  between  the  plaiutiBs  and  the  acfendoiit 
M  allrgedi  secondly,  that  the  defendant  did  not 
wtnmit  the  said  breadies,  nr  any  of  them,  as 
■llegod ;  thirdly,  ekoncratioti  and  discharge  of  the 
dcfondani  from  further  pcrformancc  of  the  cbancr 
boforv  any  brt«ch  tbcm>t ;  fourthly,  that  after  the 
vommrncoment,  and  long  boforo  the  end  of  the 
tald  month  uT  September,  to  wit,  on  or  tjefoic  the 
Tlh  di^  (if  the  said  miwih.  and  licfore  any  Itreach 
ft  the  said  witvomeut  or  charter -parly  by  the  said 
(MVudaiil.  uic  said  vessel  wa?  at  BuUo  afat«- 
^a«id.  ready  t<>  load  arvordiug  to  the  terms  of 
the  *ud  af^mMACut  or  charur-nany.  and  tbc  raid 
Ctpt.   Gnwer  oxerciMd  hb  nid  option  by  eloct- 


nwy,  absolutely  refiuad  oo  to  di^  is  t 
r^lifl  terms  of  the  said  affroenumt  v  Au 
ajiA  gave  notice  to  tlw  uetendmt  thftv 
apon  the  dnfnndant,  aa  he  iMrfnlly  mig 
further  to  perform  tha  aaid  agiMBAi 
party,  whicn  are  tdie  hmarhm  in  tht  i 
alleged ;  fifthly,  deonng  Uiat  tha  gJ 
;he  Bud  factors  of  toe  ftSreightea  • 
and  willing  to  ship  ooala  (m  bowd  (Ih  i 
Msocoding  to  the  tenua  cf  the  nad 
alleged. 

Beplication  and  dBmurrer. 

Issne  taken  and  jcnned  opon  all  Uw  i 

Demnirer  and  joinder  in  deanntnrtt 
plea,  a  ground  of  deantuver  bebig  that 
no  sufficient  groimds  irlwreby  t£e  dd 
justified  in  r^aitig  fbither  to  pofan 
mant  or  charter-party. 

The  cause  went  down  tor  trial  befin 
ment  of  the  demnrrer;  and  at  llie  fa 


Bramwell,  B.,  at  the  last 


b  apnug 


tol 


The  plaintiffs  were  ooal 
defendant  was  the  regiBtarad  owner  of 
vesael  called  the  Ark,  of  120  tons  bnnb 
1671  an  agreement  was  cone  to  betwea 
tiffs,  tbrou^  their  broker  and  agen( 
Snlly ,  and  one  Le  vioon  Gower,  ti>e  captoia 
subject  to  the  approval  d  the  defendso^ 
oftue  said  vessel, tbatthe^r£  should  be 
employed  in  canying  ooals  for  tha 
from  Bullo  Fill  (a  loadins;  place  is 
Sovcm  below  Glonoeater,  where  the  Fen 
cool  is  shipped)  to  HighbridKe  or  Dunl 
of  discharge  in  the  port  of  Bridewata 
dato  of  the  agreement  to  the  end  of  U 
at  a  freight  of  2«.  9<L  per  ton,  and  tl 
party  set  out  in  the  declaration  was  i 
pr^iared,  and  was  then  signed  by  the 
and  by  Mr.  Sully  on  the  part  of  thi 
'  Between  the  26th  Hay  and  the  2iid 


1  Toyagee  for  the  ph 
his  ririit  of  electing  I 


ins  to  Uwl  fVom  the  «aid  Gidlop  and  Co.,  of 
anwhvrh  pretniaw  the  plaintiffs  had  notkv :  and 
ahlh>imh  all  thing^  happened  and  all  times  danaed 


Inaded  in  the  said  month  uT  September  br  ihe- 
pbantifb  fr<.m  i>r  with  tbe  «aid  GoUep  and  Co. 


vessel  made  b 

captain  ^ereisine  his  ri^it  o 
loading,  in  every  instance,  with  GoUop 
The  plaintiffs,  it  appeared,  had  ceni 
both  uoUop  and  Co.,  and  Goold  ii 
a  Bnpply  of  a  oertain  qoanti^  <i 
each  of  those  firms  dnriiw  the  sunnni 
and  in  consequoioe  ef  ^e  drfBodanl 
having  exercised  hi«  option  at  alwq 
with  Gollnp  and  Go.,  thm  pbuntifii 
their  BtipuWed  mMmtity  of  oeal  to 
c/  August  fiom  GoUap  and  Co.  mm 
the  month  of  July,  irttn 
Jnly.  they  wrote  to  Golloi 

(the  pkuktifis')  qaantit7  with  Goold  ■ 
discharging  tm  nsMb  kaffing  witb  i 
Co.  that  ntonni,  and  '"^"""g  tbi  ei( 
I  the  plaintiffs' qaamiR'agteed  on  witttb 
time  was  abea^y  b^n.    Befaw.  hm 

boari  &«tn  GoOop  ai^  (^  M 
G<dlop  and  Co.  to^si 
i  by  ^MBi  ^  ^7?" 


ear^o 


«Md  mi'nih  ti(  ;^ep(«mber.  or  at  anr  nbee- 
^neot  time,  fKm  <.y  with  the  said  GcUop 
•Ml  IV.  acvonling  to  «be  tMna  oT  ihre  caid 
t^KtmctU    or   chaner-ptnj.  bei.  on  ^t  coe^ 
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hail  conndMT  the  charter  broken,  ud  1 

>,— Yonit,  lo.,  L.  OowBB. 

itifis  replied  to  that  letter  as  foIlowB: 

24tti  July  1871. 


o  mnoh  coal,  and  ire 
ve  not  broiiKnt  &  imglB  OKrgo  from  Maun. 
fovBT,  if  yon  oaunot  gat  beat  or  mbblo  of 
Id  and  Co.,tbea,  of  oeune,  oooordin^  to  jonr 
:  can  loiftd  with  Goltop  and  Co.,  and  Uub 
lop,  when  thi^  see  it,  will  eiplun,  and  tfaaj 
.  FlBBBe  note,  if  yon  ean  nt  either  best  or 
■old  and  Co.,  and  in  faoe  d  this  load  with 
'.o.,  na  shall  not  pay  for  it.— Yonrs,  Ao., 
Lnd  Sons. 

same  poat  {24tli  Jnljr)  the  plaintiffs 
to  tiollop  and  Co.  complaining  of  their 
dined  positiTel;  to  load  in  a  case 
i  charter  had  men  si^ed  optional  to 
Id,"  and  adding,  "  oh  it  is,  if  joa  innat 
and  we  can  pa;  yaa  proportionately  for 
1  the  quaatit;  as  agreed  on,  and  in  this 
he  difficulty.  Only  load  where  charter 
a,  and  in  each  caECS  help  ns  all  yon 

irent  on  throngh  the  month  of  Aoffost, 
lilt's  veuel  loadinR  two  cargoes  for  the 
t  GoUop  and  Go.^  in  that  month,  tbo 
ch,  which  was  loaded  on  the  25th  Aug., 
.-ged  at  Donball  or  Higlibrldgo  on  the 

Un  the  7th  Sept.  the  defendant's  Teesel 

at  Bullo,  and  on  that  same  day  the 
>te  to  Gallop  and  Co.  asking  when  he 
a  cargo  of  coal  for  the  pkintif&,  to 
cho  8th  Sept.  Gollop  and  Co.  replied, 

would  load  him  as  soon  as  they  received 
9  from  the  plaintiffs,  bat  that  they 
sd  the  dofenduits'  vessel,  or  any  other, 

plaintiffs'  authorili/."  The  captain  dao 
le  7th  Sept.  to  the  plaintiffs  as  follows  : 

Bnllo  Pill,  7th  Sept.  1S71. 
ford  and  Bods. 
irived  here  on  Satnrday  night,  and  found 

over  thne  weeks.  Gollop  and  Co.  haxs  no 
le  to  load.    What  mnst   we   do  P    I    have 

a  short  voyue  ;  will  jou  please  inform  me 

-Yonn,  Ac,  L.  Oowxb. 

.  the  pkintifTs  replied,  on  tbo  Sth  Sept. 

'  your  faToor  of  Tth  inst.,  our  contract  with 
■0.  u  mired,  and  wa  mnst  now  ask  yon  for 

load  with  Goold  and  Co. 
Ain,  however,  declined  to  load  with 
yO.,  on  the  gronnd  that  their  stem  being 
is  vessel  would  be  kept  waiting  for 
■o  or  three  weeks  before  her  turn  came, 
fendaat  thereapoa  elected  to  reecind 
t,  and  to  treat  tAe  matter  as  at  an  end. 
jSa  thereupon  brought  this  action 
I  defendant  for  breach  of  contract  in 
ing  topeifcnia  his  contract  by  loading 
)  and  Co.,  or  Goold  and  Co.,  during  the 
krptember,  or  with  Ooold  and  Co.  alter 

;  and  at  the  trial  on  proof  of  the  above 
le  coTTespondenoe  being  pot  in,  a  verdict 
atiSs  for  40L  was  talfoa,  and  leave  was 
>  tb«  defbndaat  to  move  to  sat  that 
Ic,  tnd  to  enter  »vBdict  for  the  defbt-  | 


[Ex. 

dant,  on  the  ground  that  the  defendant's  third 
foorth  and  fifth  pleas  were  proved  at  the  trial,  and 
were  an  answer  to  the  action,  and  a  rule  to  that 
effect  having  been  obtained  by  H.  T.  CoUs  Q.C.  cm 
the  part  of  tbe  defendant,  the  same  now  came  on 
to  be  arvued  together  with  the  demurrer  to  the 
fourth  plea. 

Points  for  argument  on  the  part  of  the  plaintiSa 
on  the  demurrer  : — -Pirst,  that  the  fourth  plea  does 
not  allese  any  matters  which  constitute  such  a 
breach  ot  contract  or  non -performance  on  the  port 
of  the  plaintiffs  as  would  entitle  the  defendant  to 
refuse  t^  perform  the  agreement  or  charter-party  ; 
Bocondly,  that  tbe  plamtiSs  not  being  reedy  wA 
willing  to  canse  the  said  vessel  to  bo  loaded  m  the 
month  of  SeptKuber  &om  or  with  tbe  said  Gollop 
and  Co.,  and  their  refuel  so  to  do,  was  not  a  ground 
entitling  the  defendant  to  refuse  further  to  perform 
the  af^eement  or  charter-party ;  thirdly,  that  the 
plaintiffs  not  beiuR  ready  and  wilting  to  cause  the 
vessel  to  be  loaded  at  any  time  subsequent  to  the 
month  of  September  from  or  with  Gollop  and  Co.,. 
and  their  refusal  so  to  do  was  not  in  violation  of 
the  terms  of  the  agreement  or  chftrtor-party,  or 
a  ground  entitling  t£e  defendant  to  refuse  further 
to  perform  it. 

'The  defendant's  points  for  argument : — E^rst, 
tbatthefomth  pleaia  good  in  substance;  secondly, 
that  it  discloses  sufficient  grounds  to  justify  the 
defendant  in  not  further  performing  the  terms  of 
the  said  charter-party,  and  in  treating  tbe  said 
charter-party  as  at  an  end ;  thirdly,  that  having 
regard  to  the  nature  of  the  cbartor-partv,  and  of 
the  voyage  to  be  made  thereunder,  as  in  the  decla- 
ration alleged,  the  defendant  was  justified  in  re- 
fusing to  continue  performance  of  the  terms  of  the 
said  charter-party  under  tbe  circumBtoncaB  stated 
in  the  fourth  plea. 

Lope»,  Q.C.  and  A.  R.  Poole  now  appeared  to 
show  cause  against  the  rule,  and  to  argue  the 
demurrer  on  the  part  of  the  plaintiffs. — The  plea  is 
had,  and  no  answer  to  the  plaintiffs'  action.  The 
defendant  was  not  entitled,  under  the  ciroum- 
Btances  disclosed  by  tho  evidence,  and  in  tbe  cor- 
respondence, to  rescind  the  contract  and  troat  the 
charter-party  as  at  an  end,  nor  does  the  plea  show 
such  a  breach  or  non-performance  by  the  plaintiff  as 
entitled  tho  defendant  to  ref  nse  further  to  perfarm 


Miller  (4  A.  &  E.  599),  apply  distinctly  to  tho 
present  case,  and  show  that  a  partUd  fmlore  oC 
performance  of  their  contract  by  tbe  plaintiffs  did 
not  authorise  the  rescission  by  the  defendant  of 
the  whole  contract.  In  Weaver  v.  SessioTU  the 
defendant,  tho  lessee  of  a  public  house,  covenanted 
to  buy  of  his  lessor  (the  plaintiff)  all  the  malt  be 
should  brew  into  ale  or  Deer,  oi  otherwise  use 
therein,  and  the  lessor  covenanted  to  deliver  on 
request  sutBoient  good,  well  dried,  marketable 
malt,  and  at  a  marketable  price,  for  the  use  of  tha 
defendant  in  tbe  demised  premises,  but,  if  the 
plaintiff  should  neglect  to  do  so,  the  defendant 
might  purchase  of  any  others;  and  in  an  action  for- 
buying  malt  of  others,  a  plea  that  tbe  plaintiff  for 
a  long  time  would  not  deliver  good  malt,  but 
delivtmd  diven  qtuuitttiea  of  baa  malty  whereby 
tbe  defendant  wag  in  danger  of  lonng  his  oustom* 
and  thsnrfbre  bougbt  mow  of  others,  wu  betd  31 
on  denmrer,  and  Oibbs,  O  J.,  in  hia  jndpnent 
there  Bud:  "  If  we  wve  to  hold  this  r^i^  soffit 
oicnt  we  nmEb  Sei^Ae  tioak  a  tiMJU  V«»j£U'V|  "i^^- 


the  contract  is  not  put  an*  end  to."  That,  it  is 
Bubmitted,  is  very  strongly  in  favour  of  the  plaintiffs 
here.  The  role  was  weU  laid  down  by  Lord  Mans- 
field, C.J.,  in  the  case  of  Boone  v.  mjre  (2  W.  Bl. 
1314,  n.  < ;  1  H.B1. 254-273,  n.  a)  where  his  Lordship 
said,  '*  The  distinction  is  very  clear ;  where  mutual 
covenants  go  to  tlte  whole  of  the  consideration  on 
both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other ;  but  where  they  fp  only  to 
a  part,  and  where  a  breach  may  be  paid  for  in 
damages,  then  the  defendant  has  a  remedy  on  his 
covenant,  and  shall  not  plead  it  as  a  condition 
precedent."  And  Littlcdalc,  J.,  in  Franklin  v. 
Miller  (uhi  sup.),  after  referring  to  that  rule  of 
Lord  Mansficla*s,  goes  on,  "  So  here  it  cannot 
be  contended  that,  if  in  any  one  week  the  sovereign 
had  been  unpaid,  that  aefault  would  put  an 
end  to  a  contract  made  up  of  several  stipulations, 
some  of  which  have  been  executed."  The 
present  contract  answers  that  description  pre- 
cisely. See  also  per  Lord  EUenborough,  C.  J., 
in  Ritchie  v.  Atkinson  (10  East,  295).  If  carefully 
looked  at.  the  case  of  Witli^rs  v.  Iteynolds  (2  B.  & 
Ad, 882 ;  IL.  J.,N.  S.,30,  K.  B.),  is  in  the  plaintiffs* 
favour.  There  the  defendant  agreed  to  supply  the 
plaintiff  with  straw,  delivered  at  his  premises  at 
the  rate  of  three  loads  a  fortnight,  during  a  speci- 
fied time,  and  the  plaintiff  agreed  to  pay  35«.  for 
each  load  so  delivered  during  the  said  period. 
After  several  loads  had  been  delivered,  the  plaintiff 
refused  to  pay  for  the  last  load  delivered,  and 
claimed  to  keep  one  payment  always  in  arrcar ;  and 
it  was  held  that,  as  each  load  was  to  be  paid  for  on 
delivery,  the  defendant,  on  the  plaintiffs  refusal  so 
to  pay,  was  not  bound  to  send  any  more  straw.  The 
ground  of  the  decision  in  that  case  was,  that  there 
was  an  entire  alteration  of  the  contract  from  a  cash 
to  a  credit  transaction,  and  so  the  contract  was 
frustrated.  That  clearly  appears  from  the  judg- 
ments of  Lord  Denman,  C.J.  and  Parke  and 
Taunton,  JJ. ;  and  Fatteson,  J.,  there  took  a  dis- 
tinction, which  is  in  the  present  plaintiffs'  favour. 


tract,  which  cannot  be  done  here.  E\ 
5  East,  449.  In  Seeger  ▼.  JhdkiA  i 
in  error  from  the  Common  FIbm  (1 
Cas.  0.  S.  3;  3  L.  T.  Bep.  N.  8.471 
N.  S.,  72;  30  L.  J.  65,  O.  P.),  1 
in  his  judgment,  refers  (o  tiie 
down  in  Abi)ott  on  Shipping  (at  i 
edit. ;  ib.  p.  221,  11th  edit.)  for  i 
whether  a  particular  covenant  by  one] 
condition  precedent,  or  an  independeo 
and  quoted  from  the  judgment  of  Ti 
in  the  case  of  Stavers  v.  Curling  a 
(3  Bing.  N.  C.  355 ;  3  Scott  740 ;  6  I 
41,  C.  P.),  that  "  the  rule  has  been  esta 
long  series  of  decisions  in  modem  tin 
question  whether  covenants  are  to  be  hd 
or  independent  of  each  other,  is  to  be 
by  the  intention  and  meaning  of  the  ] 
appears  on  the  instmment,  and  by  tbi 
of  common  sense  to  each  particular  cat 
intention,  when  once  discovered,  all  tec 
of  expression  must  give  way."  [Ma&td 
exactly  my  view  now.  The  meaning  ai 
of  this  contract  is  that  the  defendant  in 
ployed  continuously  in  earning  fireu 
small  vessel  at  2s.  9d.  per  ton.  fi  is  lii 
Hoare  v.  Rennie  (5  H.  &  N.  19;  29  I 
1  L.  T.  Bep.  N.  S.  104),  and  the  de 
entitled  to  consider  the  contract  at  an 
Lordship  leaves  out  this,  that  he 
brought  an  action.  [Martin,  B. — ^But 
he  would  have  recovered  would  not  b 
to  the  continuous  earning  of  freight. 
and  anotJier  v.  Young  (4  B.  &  S.  2v6 ; 
Q.  B.)  is  a  strong  case  in  the  plain 
The  defendant  here  must  go  the  lei 
Crompton,  J.  in  his  judgment  in  tha 
fact  of  detaining  the  vessel  an  unree 
was  no  ground  of  the  decision  there : 

Campbell  v.  Jones,  6  T.  B.  57 ; 

Havelock  v.  Qeddes,  10  East,  555-G2,  wi 
Then  with  respect  to  the  rule  for  cnte 
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Eire  or  not  to  be  construed  as  condi- 
it,  and  as  to  what  covenants  are 
d  what  dependent,  and  whether  the 

only  to  a  ttart  of  the  consideration 

so  that  a  oreach  of  it  may  be  paid 
s,  and  an  action  be  maintained  for  a 
part  of  the  defendant,  without  aver- 
ice  in  the  declaration,  or  whether  the 
Qts  go  to  the  whole  consideration,  and 
conditions  rendering  an  averment  of 
lecessary,  will  be  found  fully  and 
wn  in  Mr.  Serjt.  Williams's  note  (4) 
r  Pordage  v.  Gole  (1  Wms.  Saund. 
320a  to  320e),  and  also  by 
en,  in  his  book,  Abbott  on  the 
lant  Ships  and  Seamen,  where  his 
ge  226,  8th  edit.,  and  page  221, 11th 
iVhether  or  not  a  particular  covenant 
»e  a  condition  precedent,  the  breach 

dispense  with  the  performance  of 
f  the  other,  or  an  independent  cove- 
ition  to  be  determined  according  to 
tion  of  the  parties,  to  be  collected 
lage  employed  hj  them :  {Havelock 
East,  555).  An  mtention  to  make 
*  stipulation  precedent  should  be 
imbiguously  expressed.  The  general 
•rds  of  Lord  Bllenborough  in  David- 
e,  12  East,  381}  is  that,  unless  the 
ce  alleged  in  breach  of  the  contract 
rhole  root  and  consideration  of  it, 
broken  is  not  to  be  considered  a 
sdent,  but  as  a  distinct  covenant, 
of  which  the  party  may  be  com- 
amages."  Now,  contracts  are  so 
imber,  and  in  their  subject  and 
couched  in  such  an  endless  variety 
1    embrace    such    a   multitude    of 

circumstances,  that  it  is  quite 
argue  from  one  contract  to  another, 
imortunate  and  unapt  to  apply  the 
bion  precedent  **  to  the  case  of  a  con- 
in  tne  present  case.  We  must  look 
t  itself,  its  substance  and  nature, 
aid  by  Tindal,  O.J„  in  Btavers  v. 
^.),  apply  our  common  sense  to  its 
in  order  to  ascertain  the  intention 
:  the  parties,  as  appearing  on  the  face 
^t  itself.  Now,  it  is  plain  that  the 
ef endant  here,  and  the  intention  of 
as  that  the  def  eudant*s^vessel  should 
y  employed  from  the  date  of  the 
i.y  1871  to  the  month  of  March  in 
year,  in  earning  freight  upon  the 
r  the  plaintiffs  at  the  rate  of  2«.  9(2. 
paid  m  cash  on  the  unloading  and 
Q  cargo.  The  cessation  or  interrup- 
rformance  of  the  contract  on  the 
}  for  a  month  would  therefore,  to 
e  defendant's  small  way,  be  a  very 

and  one  for  which  any  damages  he 

in  an  action  for  breach  of  cove- 
t  be  a  compensation  equivalent  to 
id  continuous  payments  of  freight, 
re,  he  found  that  he  would  not  be 
i  vessel  loaded  during  the  whole  of 
September,  he  was  entitled  to  elect 
I  to  the  contract  altogether.    The 

and  others  v.  Rennie  and  another 
29  L.  J.  73,  Ex;  1  L.  T.  Rep.  N.  S. 
lority  in  favour  of  that  view  of  the 
Uhers  y.  Reynolds  (2  B.  &  Ad.  882) 


is  also  in  point  to  the  same  effect.  On  the  an- 
thoritv  of  those  cases,  I  think  that  this  plea  iji 
a  gooa  plea.  I  was,  I  confess,  at  the  outset  rather 
disposed  to  agree  with  Mr.  Lopes,  but,  on  further 
consideration  during  the  course  of  the  argument, 
I  have  come  to  the  conclusion  that  the  plea  is 
good,  and  furnishes  an  answer  to  the  plaintiffs' 
action.  The  plea  being  good,  it  is  only  necessary 
to  say  that  it  was  proved  at  the  trial,  and  that, 
therefore,  the  defendant's  rule  to  enter  the  verdict 
for  him  will  be  made  absolute. 

Bkahwell,  B. — I  am  of  the  same  opinion,  and, 
beyond  saying  that  I  think  the  plea  aemurred  to 
is  a  good  plea,  I  have  very  little  to  add.    The 
parties  here  a^^ed  to  a  continuing  contract,  and 
then  the  plaintiffs,  having  contracted  with  the 
defendant  that  they  would  continually  load  him, 
declined  for  a  whole  month  to  load  him  at  alL 
What  then  was  the  defendant  to  do  under  such  a  state 
of  things,  or  what  could  he  do  ofher  than  that  which 
he  did  ?  No  man  has  a  right  to  put  another  person, 
with  whom  he  has  entered  into  a  contract  of  this 
kind,  in  such  a  position  as  the  plaintiffs,  by  re- 
fusing to  load  his  vessel  during  the  month  of  Sept., 
? laced  this  defendant  here.    The  observations  of 
'ollock,  C.B.,  in  delivering  his  judgment  in  the 
case  of  Hoare  v.  B&nnie  (uhi  sup.)  are  in  point, 
and  very  applicable  to  the  present  case,  as  showing 
that  it  really  does  not  turn  upon  any  question  of 
condition  precedent,  but  that  the  question  really 
is  whether,  where  a  man  who  is  bound  to  perform 
his  part  of  a  contract  does  not  do  so,  he  can 
enforce    the    contract    against  the   other    party. 
Suppose  the  plaintiffs  in  this  case  had  said  to  the 
defendant,  "  We  wont  load  you  at  all  until  Januarr 
next,"    and   the   defendant  had   thereupon  said, 
"  Very  well,  then  I  must  do  the  best  I  can,  and 
get  other  employment  for  my  vessel,"  would  the 
plaintiffs  in  that  case  have  been  entitled  to  say, 
"  No,  you  must  not  do  that,  you  must  wait,  keep- 
ing your  vessel  idle,    and    you    can  bring  your 
action  against  us  to  recover  damages,  as  a  com- 
pensation for  the  loss  sustained  by  vou  in  being 
unemployed   during  all  those  months"?    Surely 
not.    The  defendant  would  have  a  right,  on  the 

Elaintiffs'  refusing  to  load  him,  to  &  the  best 
e  could  with  his  ship  during  the  interval, 
not  only  for  his  own  benefit,  but  also  in  order 
to  reduce  the  amount  of  damages  payable  by 
the  plaintiffs ;  and  if  he  might  do  so  for 
the  interval,  he  might  go  on  for  a  longer 
time,  until  the  expiration  of  the  contract  term 
in  March,  or  longer.  Suppose  again,  a  charter 
entered  into  between  a  charterer  and  a  shipowner 
for  an  outward  and  homeward  V03rage  from 
London  to  Calcutta  and  back,  and  then  the  char- 
terer says,  "  I  will  not  load  you  for  the  outward 
voyage,  but  you  shall  be  ready  at  Calcutta  to  take 
in  a  cargo  for  the  homeward  voyage ;"  would  the 
shipowner  be  liable,  under  such  circumstances, 
to  an  action  at  the  charterer's  suit,  because  he 
did  not  sail  out  to  Calcutta,  and  find  himself  there 
ready  to  perform  the  homeward  part  of  the  con- 
tract P  The  conduct  of  the  plaintiffs  in  the  pre- 
sent case  was  such  as  to  justify  the  defendant  in 
saying  to  them,  "You  won't  go  on  with  your 
contract  for  a  certain  time,  and  so  I  am  entitled 
to  treat  the  whole  matter  as  at  an  end,  and  to 
rescind  the  contract."  On  these  grounds,  I  think 
the  judgment  of  the  court  on  the  demurrer  should 
be  in  &vour  of  the  defendant,  and  I  abo  agree 
that  the  rale  should  be  made  abaoVoAA. 
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PiGOTT,  B. — I  am  of  the  same  opinion.  I  think 
that  the  present  case  is  not  one  of  a  paaiial  breach 
of  contract,  but  that,  on  the  contrary,  the  breach 
of  it  on  the  part  of  the  plaintiffs  goes  to  the 
root  and  whole  connderation  of  the  agreement; 
and  if  that  be  so,  then  the  defendant  was  entitled 
to  throw  it  up  altogether.  In  order  to  ascertain 
whether  it  does  so  go  to  the  root  of  the  matter, 
we  must  look  at  the  nature  and  substance  of  the 
contract  between  the  parties.  Now,  clearly,  the 
defendant  intended  to  have  his  ship  employed 
constantly  and  continuously  from  May  1871  to 
March  1872,  and  that,  as  my  brother  Mu*tin  has 
observed,  was  the  contract  between  him  and  the 
plaintiffs;  so  that,  when  the  plaintiff s  told  him  that 
they  would  not  employ  him  during  all  September, 
he  was  entitled  to  consider  the  contract  at  an  end, 
and  to  look  about  for  other  employment  for  his 
vessel.  I  do  not  think  that  an  action  for  damages 
would  have  put  him  at  all  in  the  same  position. 
Judgment  for  the  defendant  on  the  demurrer, 
and  rule  dbsohUe  to  enter  the  verdict  for  him. 

Attorneys  for  the  plaintiffs,  Torr,  Janewcu/,  and 
Tagart,  agents  for  Carslake  and  Barham,  Bridg- 
water. 

Attorneys  for  the  defendant.  Vizard,  Crowder, 
and  Anstie,  agents  for  Kearsey  and  Parsons, 
•Stroud.      

^COUBT  OF  ADXIBAXiTT  (I&BULVD). 

Beported  bj  Oltvbb  J.  Bxtbks,  Esq.,  Burriitar-at-Law. 


May  22  and  29, 1872. 
The  Sbcbjet. 

Collision  between  a  vessel  under  way  a/nd  a  vessel 
incapable  of  moving  —  (hneraZ  allegation  of 
neglvgence  in  plaintiff's  petition — Ineimldble  ac- 
cident. 

The  plaintiff  by  his  'oetition  alleged  tliat  the  schooner 
Secret  entered  the  Arklow  harbour  under  fuU 
canvass,  and  ran  into  afid  sank  the  stem  of  the 
aehociner  Industry,  which  was  ihen  moored  fast 
within  the  harbouvr. 

The  17th  article  of  tlis  petition  honing  alleged,  in 
general  terms,  that  the  collision  was  altogetfier  the 
fauU  of  the  Secret,  and  was  caused  by  the  reckless- 
ness,  ca/relessness,  and  mismanagement  of  those 
on  board  of  her,  and  not  caused  by  anything  done 
or  left  u/ndone  by  those  on  board  of  the  Industry, 
concluded  with  charging  one  specific  act  of  negli- 
gence only,  "thai  the  said  collision  was  further 
occasioned  by  the  warU  of  any  sufficient  look-otU  on 
board  the  Secret." 

Semhls,  thai  the  established  rule,  which  requires  a 
plaintiff  in  a  cause  of  dam^e  to  state  with  reason- 
able certainty  the  instances  of  neglect  on  which  he 
intends  to  rely,  and  if  lie  relies  on  a  brea^ih  of  a 
staiutory  rule  of  navigaOon,  thai  he  should 
spedftcady  pUad  thai  the  a>ct  done  or  not  done  was 
in  vtolaiion  of  thai  particular  rule,  does  not  apply 
to  a  case  where  one  vessel  is  under  way  a/na  the 
other  incapable  of  tnoving. 

Where  the  petition  stales  stich  foists  on  the  part  of 
the  nlmntiff,  as  if  proved  or  admitted,  would  lead 
to  the  condvsi^m  thai  the  vessel  charged  with  the 
coUisio7i  was  to  blame,  it  is  then  rather  for  the 
defendant  to  show  what  has  been  done  than  f<yr 
ins  plamt^  to  show  what  might  have  been 
avoiaed, 

-Inevitable accident  is  where  thecollisioneould  not  have 


been  prevented  by  proper  care  amd  m8 

the  particular  circumstiMnees  qf  them 

A  defendant,  in  order  to  support  a  ie 

evitahle  accident,   is  bound  to  show 

thing  ordinary  and  usual  was  dom/t ' 

and  ought  to  have  been  done  to  auoid  a 

The  fBcta  and  the  argmnentB  of  ooom 

stated  in  the  judgment  of  the  court. 

Elrington,  Q.C.  and  Oarrigan  a^ypes 
plainti£ 

Todd,  Q.C.  and  Boyd,  were  for  the  d 
TowKSEND,  J. — ^The  plaintiffji  in  this  c 
Greorge  Keon  and  James  Tyrrell,  of  Aii 
of  the  schooner  Industry,  of  Dublin, 
cover  damages,  actual  and  canaequent 
ing  in  all  to  the  sum  of  95Z.  6s.  for  inj 
that  vessel  by  the  schooner  Secret, 
John  Byrne,  master,  in  a  collision  wfai 
on  the.l2th  Jan.  last  in  Arklow  Hkri 
those  vessels  had  arrived  on  the  previc 
Arklow  Boads,  each  laden  witn  a 
anchored  there  to  await  daylight  and  t 
tide  to  enter  the  haiix>ur.  Two  o( 
vessels  were  in  company.  The  harboa 
a  narrow  inlet  at  the  north  of  the  B 
On  each  side  of  the  creek,  which  runs 
and  west,  a  pier  has  been  constructed, 
northward,  another  to  the  sonthwan 
flowing  between  the  piers,  and  produci 
outward,  varying  in  strength  aooon 
time  of  tide,  and  the  quantity  of  n 
river.  The  flood  deadens,  bat  does  nol 
winter,  and  during  the  floods  in  tht 
current  always  sets  towards  the  sea.  1 
between  the  pier  heads  is  about  fifl^ 
the  harbour  widens  a  little  within  so 
entrance  has  been  passed.  A  bar  < 
entrance  close  to  the  pier  heads;  ^ 
between  the  piers  is  about  a  foot  di 
south  side  of  the  mid  line  thmm  it  is 
north  pier.  Close  to  the  south  pier  the 
lift,  or  12ft  of  water  at  very  mgh  tid 
from  lOfb.  to  lOJft.  or  thereabouts  is 
and  something  about  9ft.  or  9Jffc.  to  tfa 
at  high-water  springs.  A  sand  mi«^  j 
has  been  formed  along  the  scmth  piei 
about  14ft.  from  it,  which  preventi 
vessels  which  frequent  the  pier 
exactly  alongside  me  wall,  but  th 
loadea  and  dischaiged  by  a  plank.  It 
to  discharge  vessels  at  the  place  whe 
sion  occuired,  winch  is  about  200  yan 
south  pier  head,  unless  in  summer  tin 
they  cannot  go  fhrther  up.  On  Ha 
before  either  of  the  colliding  vessels  1 
the  harbour,  a  vessel  cslled  tiio  B 
laying  there,  close  by  tiie  place  I  have 
or  about  200  yards  fimn  the  entnu 
with  her  head  up  the  stream,  with  a  ch 
bow,  and  a  rope  on  the  port  quarta 
chain  and  rope  being  made  fiut  to  the 
the  starboard  chain  to  the  north  pier; 
on  the  bottom,  there  being  no  strain  < 
Brothers  being  light,  drew  but  about 
and  therefore  lay  afloat,  fbr  all  agree 
was  a  greater  depth  than  that,  at  the  t& 
tion,  near  the  central  line;  flltfi^wg^ 
great  discrepancy  in  the  statemeBli  «d 
of  the  witnesses,  and  miftntonstal^  te 
tances,  and  dq)ths  are  almost  aD 
tion.  We  camiot^  therefbn^  h& 
want  of  precision  sod  acenrwjy" 


MABITIMB  LAW  CASES. 


31? 


Thb  Sbcrst. 


[Adm. 


ns  thafc  after  dayllffht,  about  7.30  a.in. 
iomewhat  later,  tne  Minnie  entered 
was  then  much  more  than  half-flood, 
\  to  the  Admiralty  chart,  it  being  two 
w  moon  it  ooald  not  have  been  high 
;en  o'clock,  and  Byrne,  the  master  of 
T%  it  was  high  water  at  the  hour  of 
James  Tyrrell  made  it  about  high 
past  eight  o'clock,  when  the  Industry 
IS  the  tide  was  high  and  certainly 
y  have  been  mistaken.  The  Minnie 
me  difficulty  on  the  North  Pier, 
icated  afber  a  delay  of  about  twenty 
was  warped  up  to  a  place  something 
Is  astern  of  the  Brothers,  but  nearer 

A  hobbler  boat  which  supphes 
>oats,  and  occasional  assistance  to 
ng  into  the  place,  then  went  to 
nd  the  Industry,  and  placed  a  pilot 
sh  vessel — not  a  regular  pilot,  but  a 
11  and  local  knowledge,  and  able  to 
ipacity.  This  was,  it  seems,  between 
en  and  eight  o'clock,  perhaps  some- 
he  water  was  quite  smooth,  the  wind 
ming,  not,  as  alleged  in  the  defen- 
inary  act,  a  strong  gale,  but  a  fresh 
e,  to  which  the  schooners  were  well 
sail.  The  Secret  had  a  main  topmast 
le  plamtiff,  Mr.  James  Tyrrell,  him- 
g  man,  was  placed  at  the  Industry's 
ide  was  pecuUaiiy  high,  although,  as 
,  it  still  wanted  more  than  an  hour  of 
The  Industry  crossed  the  bar  before 
lich  wEts  still  outside,  but  under  way. 
passed  close  to  the  Minnie,  and  was 
ahead  of  her  between  the  south  pier 
;  quarter  of  the  Brothers,  cariying 
uime  time  the  port  stem-post  of  the 
doing  no  further  damage,  and,  havmg 
buk  formed  along  the  south  pier,  she 
tel  to  the  pier,  but,  making  an  angle 
ow  being  7ft.  and  her  stem  13ft.  or 
rom  the  wall.  The  broken  ends  of  the 
re  then  bent  together  by  the  Industry's 
r  rope  passed  from  her  own  quarter 
bout  twenty  or  twenty-five  minutes 
ess  than  that  time  according  to  some, 
one  in  under  all  her  canvass  but  her 
and  gaff -top,  and  although  her  helm 
when  she  nad  got  inside  the  pier 
ihongh  her  anchor  was  let  go  wnen 
3  to  the  Minnie,  she,  nevertheless, 
stem  of  the  Industry,  doing  con- 
lage.  The  case  of  the  Secret,  as  set 
r  answer  (7th  article)  is  that  on 
the  part  of  the  river  where  the 
the  Industry  were  lying,  it  was  unex- 
d  that  the  passage  was  completely 
r  the  said  vessels;  th&t  thou^  her 
it  have  been  seen,  nothing  effective 
ther  on  board  the  Industry  or  the 
remove  the  obstruction,  or  make  a 
9  Secret,  I  may  here  observe  that  at 
Industry  was  aground,  the  Brothers* 
U  absent;  then  the  Industry  came 
(Offh  ther  returned  soon  after,  it  is 
mej  hA  dme  so  before  the  arriral 

Tlie  e^th  article  of  the  Secrets 

m  Aflt  mmtbdksMj  when  th68e  on 

BFei  pccoeiwiA  that  the  puauagu  w&k 

ttiit  "BuMsLg  m»  done  to-  mate  a 

Bfy  flBs  IS  DMMBe  xittHBest  tiiOT  theiv 


was  danger  of  a  collision,  everything  was  done 
that  comdi  or  ought  to  have  been  done  on  board 
the  Secret,  to,  if  possible  avoid,  and  at  all  events 
to  lessen,  the  force  of  the  collision ;  her  anchor  was 
let  go,  and  her  sails  were  arfar  as  was  practicable 
hauled  down  or  lowered ;  but,  notwithstanding,  the 
Secret  struck  the  Industry,  doin^  her  but  trifling 
damage.    The  defendant's  counselhave commented 
with  some  severity  on  the  petition,  and  contended, 
that  as  it  was  not  charged  that  the  collision  had 
been  the  result  of  carrying  too  much  sail,  or  not 
having  ported  the  Secrets  holm,  the  carelessness 
and  negligence  to  which  it  attributes  the  colli- 
sion  must   be    taken    in    conjunction   with  the 
only  specific  act  of  negligence  charged,  namely, 
not   having  a  sufficient    look-out.      The    seven- 
teenth article  of  the  petition,  having  alleged  in 
general  terms  that  the  collision  was  altogether 
the    fikult    of    the    Secret,   and    was    caused   by 
the   recklessness,  carelessness,  and    mismanage- 
ment of  those  on  board  of  her,  and  was  not  caused 
or  contributed  to  by  anything  done  or  left  undone 
by  those  on  boctrd  of  the  Industry,  concludes  thus : 
"  And  the  said  collision  was  furtner  occasioned  by 
the  want  of  any  sufficient  look-out  on  board  the 
Secret**    And  the  case  of  Daniel  v.   Tlie  Metro^ 
politan  Railway  Company  (L.  Rep.  3  C.  P.  216 ; 
24  L.   T.   Rep.   N.   S.    815)    has  been   referred 
to,  and  the  judgment  of  Willes,    J.,   has  been 
relied  on  by  the  defendant's   counsel,  as  show- 
ing  that    the    plaintiff    should   have    set   forth 
what  precaution  the  defendant's    vessel    should 
have  taken.    That  was  an  action  for  negligence 
brought  by  a  passenger  against  the  railway  com- 
pany for  an  injury  done  to  him  by  the  fall  of  an 
iron  girder,  through  the  negligence  of  workmen 
employed  by  contractors  who  had  undertaken  to 
put  it  up.    The  girder  had  falleiu  on  a  train  in 
which  the  plaintiff  was  travelling,  and  had  caused 
the  injury  complained  of.    It  was  shown  that  the 
company  had  not  placed  any  person  to  signal  that 
train  when  the  giroer  was  being  moved,  which  was 
a  dangerous  operation.    A  verdict  was  taken  for 
the  p&ntiff,  to  be  turned  into  a  verdict  for  the 
defendants,  or  a  nonsuit,  if  the  court  should  be  of 
opinion  that  there  was  not  sufficient  evidence  of 
negligence  on  the  part  of  the  company,  they  not 
bemg  liable  for  the  negligence  of  the  contractors. 
When  the  case  came  before  the  Court  of  Common 
Pleas,  Willes,  J.,  did  indeed  state  his  opinion  that 
the  plaintiff  should  not  merelj  show  that  an  acci- 
dent had  happened  on  the  Ime,  but  should  also 
show  some  reasonable  probablLity  that  the  acci- 
dent had  resulted  from  the  want  of  some  reason- 
able precaution  which  the  defendants  might  or 
ought  to  have  taken ;  and,  he  adds,  **  I  go  further, 
ana  say  that  the  plaintiff  should  also  show  ^nth 
reasonable  certainty  what  particular  precaution 
had  been   taken."      But   I  think  he   expressed 
that  opinion  with  regard  to  the  facts  then  before 
him,  for  I  find,  he   says    (p.  225),  that   if  he 
were  a  juryman  he  must  say  he  thou^t  there 
was  reasonable  evidence  that  the  accident  miefat» 
and  probably  would  have  been,  avoided,  if  there  had 
been  a  signalman.    The  Court  of  Common  Pleaa 
inferred  that  the   company  were  guilty  of  negli- 
gence  in    not    having   taken   any   precautions. 
Bat   the   judgment  was,    I   find^  reversed    on 
appeail:  to    the    Exchemier    Chamber    (p.    591)» 
Ime  oonrt  of  appeal  (which  had  power  to  draw 
inferences  of  fact),  ha;vingoome  to  the  oondnsion 
thflit  the  persona  whose  duty  it  "waa  tA  takft^SoA 
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precantionB,  were  the  contractors  by  whom  the 
work  was   carried   on.    That  being  so,  while  I 
regard  any  expression  of  that  able  judge  with  the 
greatest   deference  and  respect,  I  cannot  regard 
the  words  he  is  reported  to  have  used,  plainly  with 
reference  to  a  particular  action  at  common  law,  as 
conclusive  authority  that  in  this  court  the  peti- 
tion should  be  deemed  insufficient.    It  is,  doubt- 
less, the  established  rule  here  that  a  plaintifE  in  a 
cause    of  damage   can   only    recover    secuTidum 
aUegcUa,    The  plaintiff  must  also  state  with  rea- 
sonable certainty  the  instances  of  neglect  on  which 
he  intends  to  rely,  and  if  he  relies  on  a  breach  of 
any  statutory  rule  of  navigation,  he  should  speci- 
fically plead  that  the  act  done  or  not  done  was  in 
violation  of  that  particular  rule.    But  the  present 
case  is  not  one  founded  on  any  statutorv  rule. 
The  petition  alleges  that  the  Industry  haa  taken 
np  her   position   in  the  port,  was  moored  in  a 
proper  position,  her  sails  lowered  and  furled ;  and 
that   the    Secret,   under  way,  and   entering   the 
harbour,  ran  into  and  struck  her    If  this  were 
proved  the  presumption  would  be  that  the  Secret 
was  to  blame,  the  general  law  of  navigation  re- 
quiring that  a  vessel  under  way  shall  keep  clear 
of  one  mcapable  of  moving.    No  doubt  the  Secret 
might  show,  if  the  fact  were  so,  that  the  collision 
was  inevitable  in  the  circumstances,  but  I  think 
the  Industry  was  not  bound  to  state  more  pre- 
cisely   the   mode    in   which    it  occurred.    Lord 
Chelmsford,  when  delivering  the  judgment  of  the 
court  of  appeal  in  Tlie  East  Jjothian  (Lush.  p.  249), 
says  that  it  is  always  c^uite  sufficient  for  a  party 
who  complains  of  an  injury  to  his  vessel  occasioned 
by  the  improper  course  of  another,  to  describe  that 
course  without  attempting  to  attribute  it  to  any  par- 
ticular cause.     If  the  petition  state  such  facts  on 
the  part  of  the  plaintift  as  if  proved  or  admitted 
would  lead   to   the   conclusion  that    the  vessel 
charged  with  the  collision  was  to  blame,  it  is 
then  rather  for  the  defendant  to  show  what  has 
been  done,  than  for  the  plaintiff  to  show  it  might 
have  been  avoided.     No  objection  was  taken  to 
the  petition,  nor  any  particulars  required  :    the 
answer,  though  it  does  not  use  the  express  terms 
''inevitable  accident,"  clearly  treats  the  case  as 
one  of  inevitable  necessity  on  the  part  of   the 
Secret,  and    on    that  ground  alone  the  learned 
counsel  for  the  defendant  have  rested  their  defence. 
As  to  "inevitable  accident*'  I  cannot  do  better 
than  adopt  the  language  of  that  great  authority 
on  maritime  cases.  Dr.  Lushington,  whose  opinions 
I  have,  I  may  say,  been  taught  to  revere,  and 
whose  sagacity  ana  extensive  loiowledge  in  ques- 
tions of  thik  kind  I  see  everv  day  deeper  reason 
to  admire.     He  says  in  Tlie  Europa  (\i  Jur.  629), 
**  Inevitable  accident  is  where  one  vessel,  doing  a 
lawful  act,  without  any  intention  of   harm,  and 
using  proper  precaution  to  prevent  danger,  un- 
fortunately happens  to  run  into  another  vessel." 
Adopting  then,  as  I  do,  the  definition  of  inevitable 
necessity  given  in  Tlis  Europa — and  I  think  the 
passage  cited  from  Brotone  v.  Sleshray,  as  ^ven 
in  Pntcherd's  Digest,  p.  141,  is  quite  reconcilable 
with  it,  but  as  the  facts  of   the  latter  case  are 
not  stated,  it  would  hardly  be  safe  to  rely  on  the 
language  of  a  mere  passage  &*om  the  judgment — 
remembering  then  that,  m  law,  inevitable  acci- 
dent is  that  which  the  exercise  of  ordinary  care, 
caution,  and  maritime   skill    cannot   prevent,  I 
fully  admit  that  it  is  sufficient  if  the  caution  used 
has  been  such  as  has  been  ordinary  and  usual  in 


similar  case^    But  it  is  not  axn^ta 

the  accident  could  not  bepieveiiieda^l] 

it  occurred ;  that  would  be  merely  to  i 

could  not   be   prevented  wh«i  it  h 

inevitable.    The  question  is,  to  uae  ti 

Dr.  Lushin^rton  in  The  Vvrml  (2  W. 

could    previous    measures    nave   bet 

to  render  the  occurrence  of  it  less  pn 

proportion  to  the  necessity  for  care  an 

should  be  the  care  and  diligence  empl 

the  place  was  well  known  to  those  od 

those  vessels.     John  Bjrme,  the  nu 

Secret,  tells  us  that  before  he  crosse 

could  see  the  masts,  though  not  the 

vessels  which  had  gone  into  the  ha 

him.    According  to  his  calculation 

was  running  at  the  rate  of  a  mile  a 

Tyrell  supposes  it  to  have  been  running 

In  either  case  there  was  a  current  to  c 

and   I    do   not   think    it   possible, 

assessors,  that  the  estimate  of  time, 

a   half,  sworn  to  by  the   defendant 

or  that  occupied  in  running  up  fi 

end,  is  quite  accurate.      It  seems  1 

must  have  been  more  than  twice  that 

That  may  not  be  very  material,  yet  I  < 

serve  that  on  every  point  of  this  case 

has  arisen,  and  on  matters  of  men 

difficult  to  say  which  opinion  is  the 

The  case  has  unhappily  been  ^eat 

by  these  disputes,  tnat  respectmg 

position  after  the  Industry  had  pai 

post,  and  there  is  a  mass  of  evidence 

nelp  us  to  a  decision,  and  a  length 

about  it  I  cannot  help  thinking  likeb 

impression  unfavourable  to  the  pro 

court.    But,  however  our  opinion  i 

that  question,  the  passage  up  the  ha 

perfectly  clear.    It  could  hardly  hav( 

perfectly  safe  on  that  morning  by  anj 

the   locality,  for   before  the    oecre 

least  three  vessels  had  already  occu 

that  narrow  channel,  and  it  is  evi( 

masts  were  to  be  seen    there   wh 

attempted  to  pass  the  bar.     Byrne 

says  that  when  he  got  between  the  ] 

there  was  no  safe  passage,  he  put  luc 

His  object,  therefore,  was  to  go  to  1 

of  the  vessels.    There  is  very  great 

minds  whether  the  Brothers  did 

across  the  creek  after  her  stem  j 

carried  away.    Assuming  that  she  c 

extent  at  least,  we  are  by  no  mean 

there  was  not  sufficient  room  and  ^ 

the  Secret  to  pass  to  the  northward 

Secret  actuallv  passed  there,  after 

quarter  bad  been,  according  to  th 

witnesses,  warped  eight  or  ten  feet 

ward,  at  a  time  that  there  could  be  i 

difference  in  the  depth,  so  far  as  refff 

At  all  events,  the  bottom  of  the  hara 

the  mid  channel  was  fiat,  compose 

gravel.      There  were  no  rocks  or 

except  at  the  foundation  of  the  wall 

like  the  Secret  would  not  have  bei 

merely  touching  the  ground  in  such 

master  of  the  Secret  now  says  he  did 

the  experiment.     However,  he  pot 

The  porting  of  the  helm  did  not  so 

founa  when  the  Secret  was  about  I 

length  from  the  pier  that  she  ctid  ai 

helm.    An  attempt  was  then 
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1  ease  the  mainsheet,  but  it  did  not 
did  the  attempt  to  keep  her  away  by 

head  sheets  to  the  port.  Nothing 
lid,  could  have  been  done,  in  the  hurry 
m,  except  to  anchor,  which  they  did 
kte.     But  why  was  there  hurry  and 

It  seems  agreed  on  both  sides  that 
ary  to  keep  good  way  on  a  vessel 
bar,  and  therefore  it  is  argued  it  was 
r  to  enter  the  place  under  a  press  of 
ress  of  sail  was  necessary,  no  doubt  it 
e  to  carry  it,  but  the  necessity  implied 
I  for  greater  caution  as  to  the  vessel, 
states  to  have  been  the  case,  he  was 
crossing  the  bar  six  or  six  and  a  half 
r  through  the  water,  and  four  or  five 

he  must  have  known  that  he  would 
.  much  time  for  deliberation,  or  prepa- 
len  crossing  the  bar  and  reaching  the 
he  masts,  though  not  the  hulls,  or  the 
if  were  to  be  seen.  I  have  asked 
s  what,  in  their  opinion  as  nautical 
cing  into  consideration  the  place,  the 

the  circumstances,  would  have  been 
Dns  which  a  seaman  of  ordinary  skill 
^ith  the  harbour  should  have  taken  to 
afety  to  his  own  vessel,  and  without 
jury  to  others.  They  tell  me  that  he 
had  his  ropes  clear,  everything  ready 
g  sail,  his  anchor  clear  and  ready  for 
an  instant,  and  a  boat  and  warp  ready 

necessary.  They  think  such  precau- 
re  than  should  be  expected  from  a 
ere  ordinary  skill.     They  are  also  of 

there  was  nothing  to  prevent  the 
nchoring  between  the  pier  heads  and 
Bre  the  collision  occurred ;  they  think 
1  time  and  space  to  do  so.  If  she  had 
ven  if  she  had  run  on  the  bank  astern 
lie  and  close  to  that  vessel,  as  the 
inside  the  Brothers,  the  collision  would 
oided.  It  was,  therefore,  not  an  in- 
dent.     Inevitable  accident  is  where 

could  not  have  been  prevented  by 
and  seamanship  in  the  particular  eir- 
f  the  case.  The  defendant  was  bound 
ipport  a  defence  of  inevitable  accident 
everything  was  done  which  could  and 
e  been  done  with  safety  to  the  Seo-et 
cx)llision  with  the  Industry.  Much 
bas  been  raised  respecting  the  place 
itistry  was  run  aground,  but  it  must  be 
amatcrial  whether  her  berth  was  pro- 
►roperly  chosen.  I  apprehend  that  it 
nden  duty  of  the  Secret  to  avoid  any 
itever.  This  is  the  doctrine  of  the 
• ;  what  particular  measures  should  be 
ds  altogether  on  the  particular  cir- 
)f  the  case.  The  assessors  think  that 
J  master  of  the  Secret  to  have  truly 
bhe  Brotliers  appeared  to  him  to  be 

he  should  instantly  have  shortened 
ng  between  the  pier  heads,  and  have 
;hor  in  time  to  prevent  his  reaching 

the  Brothers  until  they  had  passed 
\  by  two  ships'  length ;  the  master  of 
»peara  to  have  taken  no  steps  what- 
eoret  appears  to  have  been  quite  un- 
anj  of  the  contingencies  that  might 
pected  at  the  time  and  in  the  pl^. 
08  to  lay  down  what  a  vefifiel  snonld 
>  drcnniBtancea,  but  it  is  the  opinion 


of  the  gentlemen  who  have  assisted  me  with  their 
advice,  that  there  was  a  practicable  and  safe  course, 
that  was  not  followed.  They  attribute  the  collision 
exclusively  to  the  Secret  not  having  shortened  sail 
and  let  go  her  anchor  at  the  time,  or  if  she  had  not 
done  so,  having  been  inside  the  Mmnie.  I  need 
not  mention  tne  third  course,  about  which  the 
evidence  presents  some  difficulty.  The  question 
of  proper  seamanship  and  proper  vigilance  is  alto- 
gether for  their  consideration.  I  have  no  difficulty 
in  adopting  their  opinion,  and  I  must  therefore 
hold  that  this  defence  has  not  been  upheld  in 
proof,  and  I  must  pronounce  for  the  damage,  with 
the  costs  of  suit. 

Solicitors  for  the  plaintiff,  /.  T.  Hamerten  and 
San. 

Solicitors  for  the  defendant,  /.  H,  Dora/n  and 
S(yii. 


June  2  and  4,  1870. 

The  Lion  (a). 

Suit  for  necessaries — Injunction — "  UntU  furtlier 

order  y 

Plaintiffs  brought  an  action  to  recover  the  mice  of 

necessaries  supplied  during  the  year  1869  to  the 

Lion,  a  vessel  which  at  that  time  was  tlie  property 

of  tlie  North-West  of  Ireland  Deep  Fish&iry  Com- 

pany.    Defendants,  the  official  liquidators  of  said 

company,  lodged  in  court  a  sum  of  208i.  7s.,  in 

lieu  of  bail,  and  as  secx^rity  for  claim  and  costs, 

and  to  abide  the  adjudication  of  this  cmirt.     They 

then  applied  to  the  Court  of  Chancery  (England), 

and  obtained  therefrom  an  injunction  restraining 

the  plaintiffs  from  prosecuting  said  actimi  "  tmtil 

further  order."    And  tlvey  no\o  applied  by  motion 

to  this  court  for  an  order  that  said  sum  of  208L  7«. 

be  paid  to  them. 

Held,  tJuU  inasmuch  cw  the  injunction  was  in  forc^ 

** until  further  order"    only,    the    cowrt  would 

not  inahe  an  order  directing  the  payment  of  the 

said  sum  o/208?.  Is.  to  the  said  defendants. 

This  was  a  motion  on  behalf  of  the  defendants, 

that  the  sum  of  208Z.  Is.  lodged  by  them  in  lieu  of 

bail  as  security  for  the  amount  of  the  plaintiff's 

claim,  and  of  the  costs  to  be  incurred  in  this  cause, 

be  paid  out  to  the  defendants.     The  facts  of  the 

case  are  as  follows  : 

The  lAon  is  a  steamship,  and  registered  at  the 
port  of  London ;  and  at  the  time  of  the  assumed 
cause  of  action  was  the  property  of  the  North 
West  of  Ireland  Deep  Sea  Fisheiy  Company 
(Limited),  which  was  a  company  registered  pur- 
suant to  the  Companies  Act  1862,  and  had  its 
offices  in  London. 

The  suit  was  brought  to  recover  the  price  of 
necessaries  supplied  to  the  Iji<yn  during  the  second 
half  of  the  year  1869. 

There  were  four  other  similar  suits  instituted 
against  four  other  ships  of  the  same  company,  in 
each  of  which  lodgments  had  been  made  in  lieu  of 
bail,  and  it  was  arranged  that  the  decision  in  this 
case  should  rule  the  rest. 

The  defendants,  in  their  answer,  alleged  inter 
alia,  that  by  a  resolution  of  said  company,  made 
on  the  10th  Dec.  1869,  and  duly  confirmed,  the 
company  is  being  wound-up  voluntarily  in  England 
pursuant  to  the  proyisions  of  the  statutes  in  that 

(a)  The  re^rterfnrnishes  this  ropocte^tbATM^sw^^ 
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behalf,  and  that  the  defendants  were  appointed  the 
liquidators  of  the  said  company  by  an  order  of 
the  said  company  in  a  general  meeting. 

The  warrant  under  which  the  ship  was  arrested, 
issued  on  the  8th  Feb.  1870.  The  ship  was 
arrested  on  the  9th.  The  defendants  appeared 
absolutely  on  the  11th.  The  money  now  sought 
to  be  cfrawn  out  was  lodged,  and  the  vessel 
released  on  the  12th.  The  petition  was  filed  on 
the  15th  Feb.,  the  answer  on  the  3rd  March,  and 
the  conclusion  on  the  10th  March. 

On  the  9th  March  an  injunction  was  obtained 
from  the  Court  of  Chancery  in  England  restrain- 
ing the  plaintiffs  from  prosecuting  these  suits 
until  furtner  order. 

Seeds,  LL.D.,  in  support  of  the  motion,  relied  on 
the  impossibility  of  prosecuting  these  suits  in  the 
face  of  the  injunction,  and  urged  the  hardship  of 
keeping  these  moneys  locked  up,  and  contended 
that  the  resolution  of  the  10th  Dec.  was  eouivalent 
to  an  act  of  bankruptcy,  whereby  all  debts  were 
levelled,  and  referrea  to  the 

CompaniM'  ClanBes  Consolidatioii  Aot  1862,  sects. 

87, 147 ; 
The  Pacific,  Bro.  ft  LiibIl  243 ;  2  Mar.  Law  Caa.  O.  S. 
21. 
El/rvngton,    Q.C.,    LL.D.,    and    Boyd,    LL.D., 
contra,  Cttr.  ndv,  vuU. 

June  4. — ^TowNSEND,  J. — ^This  was  a  motion  by 
the  defendants  to  draw  out  of  court  the  sum  of 
208L  78.,  which  had  been  lodged  by  them  in  lieu  of 
bail,  and  as  security  for  costs  in  an  action  in  rein 
brought  by  the  firm  of  McChrystall  and  Elliott,  to 
recover  the  price  of  a  quantity  of  coals  supplied  by 
them  at  Londonderry  to  the  steam  tug  Lion  of 
London,  during  the  month  of  July  1869,  and  the 
remaining  months  of  that  year.  Four  other 
suits  ol  the  same  nature  as  this  were  instituted 
simultaneously  with  the  present  by  the  same  firm 
against  four  other  steamers.  The  Lion  and  three 
of  the  other  vessels  were  the  property  of  the 
North-West  of  Ireland  Deep  Sea  Fishery  Com- 
pany (Limited)  which  had  its  office  in  London ; 
and  those  four  vessels  were  registered  in  the  names 
of  David  Henry  Hone  and  John  Vanner.  The 
other  vessel,  the  Boaeneath,  was  not  the  property 
of  the  company,  but  was  chartered  by  them. 
These  several  causes  were  instituted  on  the  8th 
Feb.  last;  on  the  following  day  (9th  Feb.) 
the  vessels  were  arrested,  and  on  the  11th  Feb. 
the  defendants,  Messrs.  Hart,  Vanner,  Anthony, 
and  Cunmiins  appeared  absolutely.  On  the  12th 
Feb.  the  defendants  lodged  in  court  in  each 
action  the  sum  claimed  therein  with  lOOZ.  as 
security  for  costs,  and  thereupon  the  several 
vessels  were  released.  The  property  proceeded 
against  is  now  represented  by  the  sums  so 
lodged.  The  petitions  were  filed  on  the  15th  Feb. 
On  the  3rd  March  the  defendants  filed  their 
answers;  and  on  the  9th  March  consents  were 
entered  into  in  all  the  causes  except  this  of  the 
Lion  and  of  the  Boseneath,  that  proceedings  should 
be  stayed  until  a  decision  should  be  haa  in  this 
cause,  the  event  of  which  the  others  were  to  abide. 
No  further  proceedings  have  been  had  except  filing 
the  conclusions  and  delivering  the  printea  plead- 
ings in  this  cause  and  the  Bosenecdn.  It  appears 
that,  pursuant  to  a  resolution  of  the  company  passed 
on  the  10th  Dec.  1869,  and  confirmed  on  the  30th 
Dec.,  the  company  is  now  being  wound-up  volun- 
tarily pursuant  to  the  Companies  Act  1862.  The  de- 
feDaanta  were  appointed  liquidators  oi  \i\iq  comigoai^ . 


There  is  no  doubt  that  in  the  month  d 
last  the  plaintiffs  were  apprised  of  ihe 
up.  It  is  not  asserted  that  they  obtained 
of  the  Court  of  Chancery  in  En^i^d  to 
this  or  any  of  the  other  causes  I  have 
They  did  so  on  their  own  responsibilit 
defendants  appeared  in  the  ordmary  wa; 
the  9th  March  the  defendants  obtained 
the  Court  of  Chancery  in  England  rest 
plaintiffs  from  prosecuting  these  actioi 
mcncing  or  prosecuting  any  further  a 
spect  of  these  vessels  until  the  furtl 
tnat  court.  That  order  was  served  oe 
tifts  at  Londonderry  on  the  evening  ( 
March,  but  was  not  communicated  to  tJ 
until  the  12th.  In  the  meanwhile  the 
had  been  already  filed  as  I  have  menti 
defendants  now  seek  to  withdraw  the  : 
had  thus  lodged,  and  rely  on  the  provis 
Companies  Act,  ss.  87  and  1-4-7.  But  it  a 
the  affidavit  of  Mr.  Cummings,  himself 
of  the  company,  that  this  was  a  volanta 
up  under  the  129th  section,  and  therefc 
section,  which  relates  to  a  winding-up  1 
on  p)etition  under  the  79th  section,  aii( 
section,  which  relates  to  a  winding-up 
supervision  of  the  court,  do  not  apply, 
been  urged  that,  inasmuch  as  by  the  1( 
the  resolution  for  voluntary  winding-i 
deemed  to  correspond  with  an  act  of  ba 
the  case  of  an  individual  trader,  and  a 
was  not  instituted  until  after  the  resell 
30th  Dec.  was  passed,  the  plaintiffs  can 
priority  to  the  simple  contract  cred 
defendant's  counsel  have  referred  mo  to 
(Bro.  &  Lush,  243),  decided  on  the 
of  the  Admiralty  Court  Act  1861,  to  si 
material  man  can  acquire  no  maritime 
the  31  st  section  of  the  Court  of  Admiral 
Act  1867,  but  only  a  right  to  proceed  in 
proposition  is  disputed  by  the  plaintifik 
that,  according  to  the  ancient  law  ai 
in  the  Irish  Court  of  Admiralty, 
created  by  the  very  furnishing  of  tl 
If  it  were  necessary  to  decide  that 
should  be  reluctant  to  do  so  on  the 
of  a  motion ;  but  in  my  opinion  it  is  not 
The  real  ground  of  the  defendants'  ^ 
that  as  the  injunction  has  restrained  to 
from  proceeding  further  in  this  cause, 
in  court  should  not  be  allowed  to  rem 
both  to  plaintiff's  and  defendants.  The 
say  it  is  impossible  for  the  plMutiflk,  in 
the  injunction,  to  brin^^  this  cause  to 
and  useless  to  do  so,  if  it  were  possible, 
as  their  alleged  hen  has  been  levell 
resolution  tantamount  to  an  act  of  h 
They  do  not,  indeed,  ask  me  to  dismiss 
but  I  am  asked  to  do  that  which  is  eq 
dismissing  it,  and  that  before  the  focts  ( 
have  been  clearly  ascertained,  or  the  <; 
law  raised  by  the  answer  disposed  oC 
injunction  is  in  force  till  ftirther  order  ( 
anything  that  I  can  tell  it  may  yet  be 
and  the  plaintiffs  again  at  liberty  to  proi 
causes,  but  they  would  then,  if  I  were  i 
out  this  money,  be  in  the  same  pes 
I  had  released  the  vessel  without  nifl 
lodged  in  lieu  of  bail,  and  witboii 
having  been  adduced  to  ootmooa 
plaintiff's  claim  was  unfounded  Hf  ^ 
OT  boi^oud  the  iurisdiotuHi  d  IW 
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•t  the  res  which  is  the  subject  of 
n  one  way  or  other,  that  htigation 
it  to  an  end ;  and  I  must  not  pay 
inless  with  the  certainty  tliat  my 
ot  work  injustice  either  to  those 
aim  againsTt  it,  or  to  those  who, 
ion  of  December  had  been  passed, 
tice  of  their  own  and  the  plaintiffs' 
t  it  into  court  to  abide  my  adjudi- 
therefore,  refuse  this  appUcation, 
ntiffs  were  justified  in  their  oppo- 
ist  do  so  with  costs, 
le  plaintiffs.  The  Qiieen^s  Proctor. 
the    defendants,    Andrews    and 


A.FFEAL  IN  CHAirCEBY. 

Stkwakt  Boche  and  U.  Peat,  Esqrs., 
Barristers-at-Law. 


30,  Mill  7  and  27,  1872. 

re  the  Lords  Justices.) 

OL    Marine    Credit    Company 
iiMiTED)   V.  Wilson. 

Moiigago — Charge  on  freight — Pos- 
hij  mortga/jee — Notice  to  charterers 
^erchint  Shiirimuj  Act  1854  (17  <Sr  18 
s\  06-70. 

yd  mortgagee  of  a  ship  made  a 
:e  on  tlie  security  of  a  mortgage 
i  stiip  and  the  freight  thereof  then 
6  earned  during  th<i  continuance  of 
Prior  to  tlie  date  of  this  further 
norigngor  had  executed  a  second 
;  ship,  and  had  give^i  the  second 
ien  on  tlie  freight  for  a  balance 
"^ he  first  mortgagee  liad  no  notice  of 
rtgage,  or  of  tlie  lien  on  th-e^  freight, 
nnxking  the  furthxir  advance.  Tlie 
gee  completed  his  title  by  giving  the 
ice  in  xo riling  of  his  lien  on  the 
fi-rst  mortgagee  subsequently  took 
he  ship  before  sh^  reached  her  port 
md  continued  in  possession  till  the 

st  mortgagee  was  entitled  to  priority 
(je  of  tlm  second  mortgagee  of  the 
ly  in  respect  of  the  amount  due  on 
age,  but  also  in  respect  of  the  wlwle 
's  further  advance,  togetlier  with 
osts  (a). 

)eal  from  a  decision  of  the  Yice- 
le)  of  the  county  palatine  of  Lan- 

Oct.  1868  the  Liverpool  Marine 
',  lent  the  sum  of  25002.  to  Messrs. 
j'ox,  of  Liverpool,  upon  the  security 
ortgage  of  their  ship  Donna  Maria, 
.ge  was  on  the  following  day  duly 
•  the  Merchant  Shipping  Act. 
J  the  date  of  this  mortgage,  Messrs. 
Fox,  the  shipowners,  had  pur- 
of  Messrs.  Wilson,  Hett,  and  Co., 
1  the  whole  of  the  purchase-money 
1  paid,  they,  on  the  7th  Oct.  1868, 
r  mortgage  of  the  ship  to  Messrs. 
knd  Co.,  to  secure  the  balance  of 
*ent  between  the  Inortgagors  and 

Mm  T.  WiLton,  ante,  p.  265,— Ed, 
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Messrs.  Wilson,  Hett,  and  Co.,  which  balance  com- 
prised the  unpaid  part  of  the  purchase-money  of 
the  ship. 

This  second  mortgage  was,  on  the  19th  Oct. 
1868,  duly  registered  under  the  Merchant  Shipping 
Act. 

Being  desirous  of  effecting  insurances  on  the 
ship  and  freight,  the  shipowners  borrowed  8002. 
of  Messrs.  Leech,  Harrison,  and  Forwood,  of 
Liverpool,  subsequently  to  the  date  of  the  two 
mortgages,  and,  by  a  letter  dated  the  2'ith  Oct. 
1868,  they  gave  Messrs.  Leech,  Harrison,  and 
Forwood  a  lien  on  the  freight  of  the  ship  for  the 
800?.  and  on  the  same  day  the  Liverpool  Marino 
Credit  Company  consented  in  writing  that  the 
security  of  Messrs.  Leech,  Harrison,  and  Forwood, 
should  have  priority. 

In  the  same  month  the  ship  sailed  for  the 
Brazils  and  the  Chincha  Islands,  whence  she  was 
to  bring  back  a  cargo  of  guano  to  England.  The 
charterers  were  Messrs.  Thomson,  Bonar,  and  Co., 
under  a  charter-party  dated  the  18th  Sept.  1868. 

On  the  3rd  Nov.  1868  the  shipowners  agreed, 
by  letter,  to  give  Messrs.  Wilson,  Hett,  and  Co. 
an  absolute  lien  on  the  homeward  freight  of  the 
ship,  as  a  farther  security  for  the  unpaid  part 
of  the  purchase-money. 

On  the  11th  Aug.  1869,  the  Liverpool  Marine  . 

Credit   Company   advanced   the  further   sum   of  V^i^ 

lOOOZ.  to  the  shipowners  on  the  security  of  a  mort-  ^^f^ 
gage,  which  comprised,  amongst  other  thingwjgjj^^ 
the  ship  Donna  Mariu,  and  all  freight  thereof  then 
already  earned,  or  thereafter  to  be  earned,  under 
any  then  existing  charter-party,  or  any  other 
charter-party  entered  into  during  the  coiLtinuance 
of  the  security.  This  mortgage  was  not  registered. 

On  the  9th  Feb.  1870,  Messrs.  Wilson,  Hett,  and 
Co.,  gave  notice  to  the  charterers  of  their  charge 
of  the  3rd  Nov.  1868,  upon  the  freight. 

On  the  28th  Feb.  1870,  the  Liverpool  Marine 
Credit  Company  gave  notice  to  the  charterers  of 
their  charge  upon  the  freight. 

In  April  1870,  the  ship  put  into  Queenstown  on 
her  homeward  voyage,  and  there  the  Liverpool 
Marine  Credit  Company  took  possession  of  her, 
and  remained  in  possession  of  her  until  she  arrived 
at  her  port  of  discharge. 

On  the  arrival  of  the  ship  at  London,  which  was 
her  port  of  discharge,  it  was  arranged  between  the 
Liverpool  Marine  Credit  Company  and  Messrs. 
Wilson,  Hett,  and  Co.,  that  the  freight  should  be 
received  by  Messrs.  Rucker,  Offer,  and  Co.,  brokers, 
until  the  priorities  were  decided,  and  that  the  ship 
should  be  sold  by  them. 

Messrs.  Rucker,  Offer,  and  Co.,  paid  the  800Z. 
due  to  Messrs.  Leech  and  Co.,  under  pressure,  and 
upon  an  undertaking  by  Messrs.  Leech  and  Co.,  to 
repay  the  amount  if  it  should  be  declared  to  have 
been  improperly  pajd. 

The  ship  was  sold,  and  on  the  institution  of 
the  present  suit,  which  was  one  to  determine  tjie 
priorities  of  the  various  incumbrancers,  the  pur- 
chase money  was  paid  into  court,  together  with 
balance  of  the  freight  remaining  after  the  payment 
of  the  SOOl.  to  Messrs.  Leech  and  Co. 

The  shipowners  had  failed,  and  the  money  in 
court  was  not  sufficient  to  p^  the  amount  due 
from  them  to  the  Liverpool  Marine  Credit  Com- 
pany on  the  mortg{^s  oi  the  ship  and  freight. 

Tlie  Vioe-Chanoellor  decided  that  the  Liverpool 
Marine  Credit  Compaivy  -wet^  csa\i\X<^  \»\?cvcsr^ 
i  in  respect  oi  llxeir  XQLOT\»isayg|(^  ot  VJaa^x^^^^'SSw 
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and  that  bj  virtno  of  haviii)r  taken  pogseasion  of 
the  ship,  thev  became  entitled,  Etn  hntt  mortfi^eea, 
to  the  freight,  subject  to  the  char^  of  b(KiI.  in 
favour  of  Messrs.  Leech  and  Co.,  in  priority  to 
Messrs.  WiIhor,  Rett,  and'  Co..  but  that  tliey  wore 
not  entitled  to  priority  in  respect  uf  their  inert- 
gage  of  the  11th  Aug.  18II!>. 

From  this  decision  the  Liverpool  Marine  Credit 
Company,  and  Messrs.  Wilson,  Hett,  and,  Co. 
both  appealed,  the  former  claiming  to  be  entitled  to 
priority  in  respect  of  their  mortgage  of  the  11th 
Aug.  1H6!>,  and  the  latter  claiming  to  bo  entitled  to 
'   priority  over  Messrs,  Leach  and  Co.'a   charge  for 

Pea/raon,  Q.C.  and  Marten,  for  Messrs,  Wilson, 


priority,  but  that  cannot  affect 
that  they  cannot  have  priority  over  us,  as  vee  never 
agreed  that  their  charge  should  rank  before  ours. 
Our  mortgage  having  been  duly  registcrod,  we 
eontend  that  the  plaintitTs  cannot  have  priority 
over  us  in  respect  (^  their  subsequent  mortgage  of 
AuR.  186P.  We  completed  our  title  by  giving  notice 
to  the  chartererB  when  the  ship  was  at  sea,  and 
it  van  impossible  for  qh  to  take  posaession  of  her ; 
%  that  had  the  same  effect  as  if  we  had  taken  pos- 
BessioD  of  the  ship,  for  it  is  settled  by  Biixdvii  v. 
Pope  U8  L.  T.  Rep.  N.  S.  661 ;  L.  Rep.  3  Ex.  261'). 
that  a  mortgage  of  a  vessel  carries  with  it  the 
freight,  that  the  mortgagee's  right  may  be  per- 
fected by  bis  taking  poaicssion,  or  doing  an  act 
equivalent  to  taking  poSBeaaion.at  any  time  before 
the  bright  is  payable,  and  that  when  it  is  impos- 
sible to  take  actual  possession,  notice  to  the  mort- 
gagor and  to  the  ohariiOTora  is  equivalent  to  taking 
possession.     They  referred  to 

Tfae  Herchant  SliippiiiK  Act  1B54,  at.  66, 70  ; 

Caio  Y.  lTV\ng,  5  De  O.  &  Sm.  210  i 

Qarjmrr  v,  Ciaenovi.  1  H.  *  N.  423 ; 

PotT  V.  Jppl<6ee,  7  Db  O.  M.  *  Q.  585  ; 

Brmm  v.  Tanner,  18  L.  T.  Bep.  N.  3.  WA;  t.  Bcp. 
3Cli.  597. 
Robinson  and  Yate  Lea,  for  the  Liverpool  Marine 
Credit  Company. — Wo  contend  that  as  we  had  no 
notice  of  the  second  mortgage  at  the  time  we  made 
the  further  advance  in  Aug.  lUSfi,  we  arc  entitled 
to  tack  that  amount  to  our  tirst  mortgage.  Having 
taken  actual  possession  of  the  freight,  wc  submit 
that  we  are  entitled  to  it  in  priority  U>  Messrs. 
Wilson,  Eett,  and  Co.,  notwithstanding  their 
notice  to  the  charterers. 


Pea^ton  Q.C, 


reply. 


Cut.  ado.  ouU. 


Mwy  27fA. — Lord  Justice  Jahes  delivered  the 

following  written  judgment  bf ^ho  court :  The 
question,  or  rather  the  questions,  in  this  case,  are 
as  t«  the  relative  rights  of  a  first  and  second 
mortgagee  of  a  ship  in  respect  of  the  freight,  each 
of  the  mortgagees  having  taken  specific  charges 
on  such  freight,  and  the  first  mortgagee  having 
taken  actual  possession  of  the  ship  before  it  reached 
its  port  of  discharge.  The  facta  may  be  shortly 
summarised  thus.  The  plaintiff  was  the  first 
restored  mortgagee  of  the  ship,  such  mortgage 
beingfora  sum  speciGed,  the  prinoipafilefonaant 
being  the  second  registered  mortgagee  also  for  a  snm 
ajWiified.  The  second  mortgagee  then  advances 
-nonejon  thesecorityof  anezpTeBBQhargiao&^^A 


freight  then  in  course  of  eammg,  md 
his  title  by  giving  to  the  charterers 
writing  of  his  charge.  In  the  'dm 
mortgagor  is  in  want  of  money  to  eflect 
ance  on  the  bhip  and  freight,  and  In 
applies  8(K>r.  for  that  purpose,  giving  th> 
charge  on  the  freight,  which  the  fim  m 
writing  agrees  Khali  be  tho  first  chw; 
The  first  mortgagee  afterwards  ob«in 
express  charge  on  Itoth  ship  and  fi-ei^l 
contended  that  the  tirst  mortgagee  bad 
actual  or  constructive,  of  the  charge 
which  tho  second  mortgagee  had  ohtaii 
he  had  any  actual  notice  of  the  seeon 
itself.  The  firKt  mortgagee  took  actual 
of  the  ship,  and  thereby  became  i 
entitled  at  law  as  well  aa  in  eqaity 
the  freight.  Tho  ship  was  sold,  and  1 
was  not  sufficient  to  discharge  tiie  firs 
It  is  not  denied  on  behalf  of  the  secont 
that  to  tho  extent  required  for  the  disc 
first  registered  mortg^^,  the  sale  mc 
ship  and  the  freight  are  to  bo  so  applii 
contends  that  tho  sale  money  and  fr 
received  by  the  first  mortgagee  in  thi 
must  be  considered  and  applied  as  one 
charge  of  the  first  mortgage,  and  that 
ought  to  go  to  htm  in  discharge  of  the  a 
tered  mortg^e.  The  first  mortgagee  ( 
hand  contends  that  the  second  mortg 
right  or  equity  ^unst  him  in  respect 
cation  of  the  ireight  which  he  ha 
himself  of  by  a  legal'  title.  It  is  to 
that  the  Merchant  Shipping  Act  noi 
with  charges  on  freight.  They  were, 
the  passing  of  the  Act,  securities  wc 
the  shipping  world  and  of  ordinary 
and  the  right  of  a  mortgagee  in  respei 
had  also  been  long  settl^  and  well 
But  it  was  not  thought  fit  to  provide ' 
either  with  respect  to  tho  priorities  ol 
freight,  or  with  respect  to  the  rights  of 
to  ireight.  These  were  left  to  be  de 
cording  to  theordinarv  principles  of  law 
and  the  rules  and  doctrines  cstablis 
decisions  of  tho  courts.  Now,  the  r 
niortf^geo  in  respect  of  freight  was 
blished  and  clear,  out  somewhat  peculi 
no  absolute  riglit  to  the  freight  as  an 
bis  mortgage.  He  could  not  intercept 
by  giving  notice  to  tho  charterer  1 
ment ;  but  if  he  took  actual  pos( 
according  to  a  recent  decision  in  th 
Exchequer  (Jtiisd<m  v.  Pope,  e«p.|,  if  h 
structive  possession,  of  the  ship  before 
was  actually  earned,  he  then  becan 
to  the  freight  as  an  incident  of  his 
seaaory  right,  just  as  amortgt^ee  of  1 
actual  pos.sesaion  of  the  land  before  s 
the  growing  crops  would  have  the  rigl 
and  take  the  crops.  What  is,  then,  (1 
of  a  Kccond  mortgagee  of  a  ship  with 
the  freight  P  Re  has  no  legal  right  lot 
possession,  and  therefore  cannot  by  h' 
give  himself  that  which  is  equivalent  to  | 
But,  aa  between  him  and  the  mort^istl 
able  right  ol  the  second  mortgageeiiti 
the  legal  right  of  the  first  mortgages,  joi 
case  of  land  if  the  first  mortgagee  don 
possession,  the  second  inortgagM  BnTB 
ceivor,  and  so  have  the  posseesiooapIH^ 
\  \Jtie  ^QsneBaoT^  T\^^   Bat  thu  il  % 
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ma  between  the  Hccond  mortgagco  and  the 
tPgor.  As  regards  all  intervening  cncam- 
B8,  intereats,  and  titles  of  every  kind  not 
ling  registration,  the  roepectivc  positionH  of 
iT8t  and  second  mortgagees  arc  essentially 
vat,  arieing  from  the  easentiol  difference 
Mn  a  legal  and  an  equitable  title.  The  legal 
■*■  right  IB  paramount  to  every  equitable 
tfi  not  affectmg  his  own  conscience  ;  the 
■Ue  owner,  in  the  absence  of  special  circum- 
Vt,  takes  Bubject  to  all  equities  prior  in  date 
sown  estate  or  charge.  Tne  court  of  equity, 
mointing  a  receiver  at  the  insbince  of  an 
able  encumbrancer,  takes  possession,  in  fact, 
shalf  of  all,  and  so  as  not  to  disturb  any  legal 
I  or  interfere  with  equitable  priorities.  If 
t  be  a  legal  mortgugo  of  a  ship.  thcQ  a  charge 
M  freight,  then  a  second  mortgage  of  the  ship, 
Mcond  mortgageo  of  the  ship  cannot  by  any 
tt  hia  own  oust  the  encumbrancer  on  the 
ht;  and  if  the  first  mortgagee  of  the  ship 
timder  these  circumstances  possession  of  Clio 
on  cannot  be  aOowcd  to  alter  the 
I  of  the  parties.  He  takes  both  ship  and 
I  by  the  same  title,  and  there  being  one 
le  owner  of  the  shin,  and  another  equitable 
■«f  the  freight,  as  between  those  equitable 
^luB  charge  must  be  considered  aa  satisfied 
\  jnat  aa  if  there  was  a  first  mortgage 
leacre  and  Blackacre  belonging,  sub- 
^'tbat  mortgage,  to  several  owners.  A 
ideration  of  the  same  principles  shows 
I  to  be  solved  the  qaeation  before  us, 
1ght  of  a  legal  first  mortgagee  in 
ng  at  the  aamo  time  a  puisne 
without  notice,  on  the  freight.  He 
B  paramount  legal  title  ;  there  is  nothing  to 
Tile  conscience,  and  wo  are  unable  to  hnd 
_  _n  principle  or  authority  any  sound  distinc- 
between  his  cose  and  that  of  the  legal  mort- 
■  of  any  other  kind  of  property  who  has  mode 
lar  advances  on  the  property  itself,  or  on  the 
•r  of  growing  crops,  without  notice  of  intor- 

a  equitable  charges  or  interests.  Having 
at  this  conclusion,  it  is  not  necessary  to 
trith  the  special  circumstiuiccs  aSbctiiig  the 
advanced  for  insuring  the  ship.  We  inti- 
i  in  the  conrse  of  tbe  argument  that  that  sum 
i  be  considered  as  if  it  liad  boon  advanced  by 
Bnt  mortgagees  themselves.  Wo  agree  vrith 
Tice-ChoncoUor's  decision  as  to  that  sum. 
«e  go  further  than  he  did,  and  hold  tliat  the 
nortgagco  is  entitled  to  priority  in  respect  of 
whole  of  his  charge  on  the  freight,  adding 
*0  his  costs  of  suit,  including  his  costs  of  the 
U,  and  the  costs  which  he  will  have  in  the 
place  to  pay  to  the  persons  in  whose  favour 
<aanre  for  the  800i.  insurance  money  was 
-  K  there  should  be  any  surplus  it  will  go 
>  second  mortgagee.  If  tnere  should  not  be 
A  to  pay  the  m'St  incumbrancer,  as  well  aa 
■ts,  the  deficiency  to  answer  the  costs  must  be 
by  the  second  mortgagee,  whose  contention 
4  to  the  suit.  Having  regard  to  the  amoont 
b  fond,  and  the  reaeon^le  certainty  that 
can  be  no  Bnrplus  after  satisfying  the  second 
£u;ee,  and  having  regard  to  the  disclaimer 
adin  the  suit  in  the  High  Court,  and  no 
■ppeMjig  before  ns  objecting  thereto,  we 
:  H  jmper  to  make  a  declaratioti  declaring 
tghta  ofUia  partiea  spearing  before  us ;  but 
IBM  ttdf  nuut  ha,  and  muse  bo  doolared  to 


be,  without  prejudice  to  any  right  of  the  absent 

Solicitors  for  the  company,   Thomas  and  Hoi- 

Solicitor  for  Messrs.  Wilson,  Hett,  and    Co., 
/.  H.  E.  GUI,  of  Liverpool. 


Ewi-,  Ban:Uter«.bt-I^w. 

Tkuraday  AprU  25. 1872. 
Be    TiTE     Teignuouth    and     Geheeal    Uutuai. 

SiiiFi'iHa     A;)GUBANCE    Absocution     (Maatim's 

Claihs). 
Marine  Asmtranee  Astociation — Wmding-v^ — lA*- 

gtamped  polieii — Lost  of  skip — MvMtte  book — 

AdmiKSion  of  liaJ/ility. 
Wtiere  there  was  an  entry  in  the  minuie  book  of  am 

inev,rance  aeiociatkm  admilting  ifte  liobilUy  of  th« 

assoeiatioji  upon  a  certain  policy,  and  the  assoeia- 

tion  was  ordered  to  bo  looitnd-iip  before  the  money 

icaa  paid,  t)ie  ins^tred  wa» 
Held  to  be  eiitUhd  to  Oie  amount  so  adjmtUd  lo  ba 

due,  allkaagh  the  jiolictj  was  not  stamped. 
Tuis  was  a  claim  by  Jane  Martin,  aa  the  admi- 
nistratrix of  her  late  husband,  Edwin  Martin,  to  be 
allowed  to  rank  as  a  simple  contract  creditor 
against  the  assets  of  the  above-named  association 
for  the  sum  of  l.WL,  being  the  balance  dno  on 
a  policy  of  insurance  oflectod  by  Edwin  Martin 
with  the  association,  after  deducting  501.  which 
had  been  paid  by  tbe  aasociation  to  the  Torquay 
Brewing  Compan^in  respect  ofa  claim  which  they 
had  upon  the  pobcy. 

In  March  1863,  Edwin  Martin  insarod  the  ship 
Arbitrator,  of  which  he  was  part  owner,  for  the 
sum  of  2001.,  and  this  policy  ,whioh  was  unstamped, 
was  renewed  annually,  the  last  renewal  covering 
the  year  ending  the  20th  March  1868. 

On  the  16th  Feb.  1868,  the  Arbitrator,  with 
Martin  on  board,  sailed  from  Cardigan  on  a  voyage 
to  Cardiff,  but  had  never  since  been  heard  of. 

Notice  of  the  loss  of  the  Arhitrntor  was  given  to 
the  association,  and  at  the  next  quarterlv  meeting 
of  the  committee  of  the  association  the  claim  upon 
the  policy  was  allowed,  and  the  amount  ordered  to 
bo  drawn  for,  and  an  entry  to  that  effect  wm 
mado  in  the  minute  book  of  the  association ;  but 
the  money,  eiccpt  the  50i.  to  the  Torquay 
Brewing  Company  was  not  paid,  owing  to  the 
fact  that  Jane  Martin  was  unable  to  obtain  letters 
of  administration  to  her  late  husband's  estate  until 
Dec.  1871.  The  association  was  ordered  to  be 
wound-up  in  Feb.  1870,  and  the  ofEcial  liquidator 
now  refused  toadmit  the  claim,  on  the  ground  that 
tbe  policy  was  unstamped. 

It  appeared  to  be  the  practice  of  the  association 
to  issue  unstamped  policies,  nnless  a  special  appli* 
cation  was  made  by  cbeinaurerforastampodpiMicy, 
but  no  such  application  waa  mado  by  Martin. 

Inte,  in  support  of  the  claim,  contended  that 
there  was  a  suSciont  admission  in  the  books  of 
tbe  asBociation  to  entitle  the  widow  to  recover  tho 
amount  claimed  as  upon  an  acconnt  stated,  and 
that  the  amount  having  been  allowed  could  not 
now  be  disputed :  (BorW  v.  Birt,  10  IL  A  W. 
61). 
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that  tbo  claim  could  not  bo  allowed,  as  the  policy 
upon  which  it  was  founded  was  void,  being  un- 
stamped (Be  The  London  Marine  InswranceAsaocia- 
Hon,  Smith's  case,  L.  Rep.  4  Oh.  611 ;  21  L.  T.  Rep. 
N.  S.  97 ;  3  Mar.  Law  Gas.  0.  S.  280),  and  that 
there  was  no  evidence  of  any  account  stated,  for 
until  administration  was  granted,  which  was  not 
until  some  time  after  the  winding-up  of  the  asso- 
ciation, there  was  no  person  to  whom  an  account 
could  have  been  stated. 

The  ViCE-CiiANCELLOR  was  of  opinion  that  the 
acknowledgment  in  the  books  of  the  association 
was  quite  sufficient  to  establish  the  relation  of 
debtor  and  creditor,  and  that  the  administratrix 
must  bo  allowed  to  prove  in  the  winding-up  for 
the  amount  remaining  due  upon  the  policy. 

Solicitors  for  the  claimant,  Clarke,  Woodcock  and 
Ryliind, 

Solicitors  for  the  official  liquidator,  Janies, 
Curtis  and  Janies, 


COURT  OF  COMMON   FLEAS. 

Reported  by  H.  H.  Hocking,  B.  A.  Kinolake,  and  H.  F. 
PooLET,  Esqrs.,  BarrLstors-at-Law. 


Jan.  26  and  May  7, 1872. 
Simpson  and  anotuee  v.  Blues  and  another. 

County  Courts  Admiralty  jarlsdictlon  —  Claim 
arising  out  of  cluirfer-party — 31  <5f*  32  Vict.  c.  71 
—32^  33  Vict.  c.  51. 

The  "  County  CouHs  Admiralty  Jurisdiction  Arts  " 
(31  .j-  32  Vict.  c.  71,  and  32  cj-  33  Virt.  c.  51), 
although  tliey  invest  certain  county  courts  with  a 
jurisdiction  to  entertain  aiul  determine  a  limited 
portion  of  the  cases  which  were  form<*rhf  enter- 
tained and  determined  only  in  tJte  High  Court 
of  Admiralty,  do  not  hy  Inference  and  Indirect 
vnactment  enlarge  the  jurisdiction  of  the  High 
Court  of  Admiralty,  or  give  to  County  Courts  a 
jurisdiction  which  tlie  High  Court  of  Admiralty 
never  'possessed. 

A  County  Court  having  admiralty  jurisdiction  has 
no  jurisdlHion  to  entertain  a  suit  for  damages 
for  short  delivery  of  cargo  arising  out  of  a 
charter-party,  tlie  Hlfjh  Court  of  Admiralty 
lutving  no  jurisdiction  to  entert^iifi  such  claim(a). 

(a)  In  giving  the  reasons  why  the  County  Court  cannot 
he  considered  to  have  jurisdiction  over  such  claims,  the 
learned  judge  appears  to  have  overlooked  an  important 
matter.  No  doubt  in  the  construction  of  such  Acts,  "all 
words,  whether  they  be  in  deeds  or  statutes  or  otherwise, 
if  they  be  general  and  not  express  and  precise,  should  be 
restrained  into  the  fitness  of  the  matter,*'  and  "  there 
should  be  no  implication  to  ext<}nd  the  jurisdiction,"  but, 
with  great  submission,  these  principles  must  be  qualified 
in  so  far  that  where  words  exist  in  Acts  giving  jurisdic- 
tion to  inferior  courts,  however  inconvenient,  which 
words  cannot  be  satisfied  without  those  courts  ac<iuiro  a 
jurisdiction  which  did  not  before  exist,  thou,  despite  the 
inconvenience,  the  statute  must  have  effect.  The  learned 
judge  rules  that  the  County  Courts  can  have  no  greater 
jurisdiction  than  the  Admiralty  Court  had  previous  to 
the  passing  of  the  32  &  33  Vict.  o.  51.  If  tne  words  of 
the  2nd  section  of  the  latter  Act  can  be  satisfied  by 
giving  to  the  County  Courts  the  jurisdiction  possessed 
by  the  .'Admiralty  Court  under  the  Admiralty  Court  Act 
1861,  sect.  6,  it  is  manifest  that  the  reasons  given  for 
rostnining  the  new  jurisdiction  within  those  bounds  are 
convincing.  The  Admiralty  Court  derives  jurisdiction 
in  all  claims  for  damage  to  cargo  and  breach  of  contract 
of  that  nature  from  that  Act  alone,  and  therefore  the 
extent  of  its  jQ^isdiotion  depends  upon  the  conAtTuotvon 
ot  tb^t  Aot    by  sect.  6,  the  Admiralty  Court  \Aa  ^^  \uxv^' 


diction  over  any  claim  by  the  owner  or  ea 
assignee  of  any  bill  of  laoing  of  any  goods  a 
any  port  in  England  or  Wales  in  anv  ^p,  ( 
done  to  the  goods  or  any  part  thereof  by  the 
or  misconduct  of,  or  for  anv  breach  of  dstj 
of  contract  on  the  part  of  the  owner,  master, 
the  ship,  unless  it  is  shown  to  the  satiafaet 
court  that  at  the  time  of  the  institation  of  tibe 
owner  or  part  owner  of  the  ship  is  domidled  i 
or  Wales.  Under  that  section,  a  claim  mt; 
in  the  Admiralty  Court  by  the  owner  of  i 
the  consignee  of  any  goods,  or  by  the  a 
any  bill  of  lading  of  any  goods  carried  into  a 
England  or  Wales  in  any  ship  the  owner  ( 
not  domiciled  in  England  or  Wales ;  a  claim  m 
b  V  any  of  those  persons  for  damage  done  to  th 
the  ncgUgence  or  misconduct  of  the  owner, 
crew  of  the  ship ;  a  claim  may  also  be  nm 
breach  of  duty  on  their  iMurt,  or  for  any  brea 
tract ;  but,  with  respect  to  this  latter  dsiii 
bably  intended  that  the  claim  must  be  in  respi 
actual  or  constructive  damage  to  goods,  u 
persons  who  can  make  the  claim  are  the  own 
goods  carried  into  a  British  port  (see  Tht  Sa 
32  L.  J.  198,  Adm.)  Now,  a  claim  for  **dam 
goods  by  negligence  or  misoonduct  *'  is  a  claio 
claim  for  breach  of  duty  or  contract  in  this  i 
claim  arising  out  of  an  express  or  implied  c 
the  contr&ct  entered  into  for  the  carriage  of  g 
the  case  where  a  master  claims  to  detain  tlu 
freight  and  average,  and  at  the  same  time  r^ 
information  so  that  those  chums  may  be  sati) 
Noncay,  B.  &  L.  226;  2  Mar.  LawCas.O.S 
words  of  the  Act  under  discussion  are  that  "i 

Court  appointed,  &c shall  have  jarisd 

to  try  and  determine  the  following  causes :  (l 
claim  arising  out  of  anv  agreement  made  in 
the  use  or  hire  of  any  ship,  or  in  relation  to  i 
of  goods  in  any  ship,  and  also  as  to  any  cluno 
rcHpect  of  goods  carried  in  any  ship  "  The 
this  section  gives  jurisdiction  over  thre 
claims,  first  (taking  them  in  inverse  orde 
of  tort  in  respect  of  goods  carried  ia 
which,  construed  strictly  according  to  tli 
adopted  in  the  present  case,  would  correspon 
claim  for  "  damage  done  to  goods  by  negligi 
conduct "  in  the  Admiralty  Court  Act  l&l; 
claim  '*  arising  out  of  any  agreement  in  rdat 
carriage  of  goods  in  any  ship  **  which  woold  ii 
way  correspond  to  the  chum  for  "  breach 
broach  of  contract  on  the  part  of  the  owner, 
crow  of  the  ship,"  in  the  Admiralty  C 
and  thirdly,  a  claim  "  arisinir  out  dl  i 
ment  made  in  relation  to  the  use  or  hi 
ship"  for  which,  it  is  fitibniitted,  there  are 
spending  words  in  the  Admirall^  Coort  . 
obvious  meaning  of  these  words,  when  reac 
whole  section,  is  that  they  give  jurisdiction  (fl 
other  than  those  relating  to  tiie  mere  carnaffs 
that  is  to  say,  over  claims  arising  out  of  a  u 
agreement,  by  which  a  ship  is  n^ed,  indepe 
any  goods  being  laden  on  bc»rd  or  carried  on 
Thoy  would  appear  to  relate  to  daima  in  tbe 
breach  of  contract  in  refusing  to  prooeed  to 
loading,  or  in  arriving  at  such  a  port  after  tha 
time  for  loading  a  cargo.  Unfess  sadi  a  i 
attached  to  them  they  must  be  wholly  inopd 
have  no  meaning,  except  such  as  is toMgw 
the  succeeding  words  of  the  section.  Ww 
still  more  probable  that  these  words  were  it 
have  an  operative  force  is  the  ftot  iSuX  ti 
Courts  Admiralty  Jurisdiction  Aot  1868  (81  ^ 
71)  s.  3.,  gave  jurisdiction  to  tiie  OoqbIj 
claims  for  ''  damage  to  cargo,"  and  ihoat  ^ 
include,  if  interpreted  by  the  meaning  VU^ 
to  them  in  the  Admiralty  Coiurt,  all  thaoUM 
bo  made  under  the  Adxnizalty  Ooirt  ii 
amount  only  beinp^  limited.  If  tliMi  «iiM 
from  the  comparison  of  the  two  A4it  flM 
I  difli<5ult  to  ioiagme  lu>v  it  oaa  be  w' 
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la  instituted  in  the  Conutj  Ooart 
,  haying  ndmiralty  iuriadiction.  Tho 
jtcred  to  the  plaintiff,  who  waa  a  party 
;r-piirty,  and  claimed  under  it  for  short 
;oods  belonging  to  him,  and  laden  on 
ship    in   pursuance  of    the   charter- 

ie,  for  tho  defendant,  moved  for  a  writ 

A'Him  showed  cause  in  the  first  inetanco. 

lie  replied, 

and  arguments  suffidently  appear  in 

It. 

*ing  caaea  were  cited : 

-.  Kendall,  3  Har.  Imr  Cas.  O.  8. 391  (  22 

ep.  N.  8. 408  1  L.  Rep.  5  C.  P.  423 ; 

is,  1  Mar.  I«w  Cu.  O.  8.  392 ;  Brown  * 

02; 

e.  3  Har.  Law  Cu.  O.  S.  421;  22  L.  T.  Bep. 

IT ;  L,  Bop.  3  Adm.  Ss  Ecu.  135 ; 

I,  23  L.  T.  Bep.  N.  S.  633  i  L.  Bep.  3  Adm. 


Umd,  1  Mar.  Law.  Caa.  O.  E 


;  Brown  A 


n,  Brown  A  Lngh.  1 ; 

o  Raffaelina,  1  Anp.  Mar.  Iaw  Cu.  16; 
3  Adm.  &  Ecc.  483. 

The  judgment  of  the  conrt  (Willos, 
;,  and  Grove,  JJ.)  was  delivered  by 
7hiB  was  a  rule  moved  by  Mr.  F.  M. 
ig  upon  the  plaintiffs  to  show  cause 
'i  prohibition  should  not  issue  to  tho 
ilr  of  Lancashire  holden  at  Liverpool 
he  court  from  further  proceedings  iua 
,  tho  ship  tho  Madge  Wildfire,  and 
its,  her  owners,  and  from  further  pro- 
le matter  of  tlie  arrcat  and  dcUintion 

diotioD  than  that  aJceodf  possodsad  by  tho 
irt,  and  if  it  is  once  admittod  that  thors  js 
liction,  in  ro^peot  of  any  ona  thing,  thoro 
'hy  a  larger  jnriadiction  ghonld  not  onat  in 


claii 
[aa  Uttla  t  _       ._    .__       ._..  „ 

.0  Ailmir&lty  Conrt  Act  1861  tha  conrt  may 
olfum  by  tho  owner  or  conaignee  of  gooda, 
of  hie  being  tho  holder  of  tho  bill  of  lading, 
r  tLe  ooQsigneo  were  a  party  to  the  oharter- 
locma  to  bo  no  rouon  why  he  ahonld  not 
aim  in  tho  AdmiTulty  Conrt  for  a  brooch  of 
so  long  aa  hia  gooda  were  damaged  b;  that 
Noriuny  (B.  4  L.  226;  2  Mar.  taw  Cas. 
dwided  that  the  aaaigcoe  of  a  bill  of  lading 
on  a  charter-party  tfl  which  hs  waa  not  a 


lay  b( ^_.         _ 

ants  Courts  Act,  thore  ia  little  doubt  that 
trodnood  it  intended  to  pTo  the  County 
rgeat  poaaible  jnriadiction,  they  bojng  of 
srtain  local  tribnnala  ahonld  hare  the  ei- 

of  trying  aach  c|aeattou8,  and  that  theae 
>,  haviDg  the  mantimo  qoestione  of  a  large 
e  them  would  be,  by  oonatant  prattico, 
mt  to  deal  with  them  than  the  ordinary 
I,  and  that  mnoh  eipense  would  thus  be 
jwnera  and  others  who  would  otherwiao  be 
esort  to  the  Snperior  Conrta. 
ova  was  written  Uie  learned  judge  of  the 
nrt  has  given  judgment  in  two  similar 
hough  he  held  that  he  was  bound  by  the 
Common  Law  court  npon  the  oouetruotion 
« waa  of  opinion  that  the  County  Courts 

'     '   ''  ''  '      Sed  for,  and  hoped  that 


a  the  pKsent  vdnme. 


,  The  Caroo  i 
iQKirtad  utej 


of  the  ship,  ix.  Canse  was  shown  against  ths 
rule  in  the  first  instance  by  Mr.  Clarkson.  The 
Buit  wa«  commenced  in  the  County  Court  having 
admiralty  jurisdiction  under  the  statutes  31  ft  82 
Vict.  c.  71,  and  32  &  33  Vict,  c.  51,  by  a  plaint,  in 
which  tlie  nature  of  the  suit  was  declarea  to  be  for 
damages  for  short  dehvery  of  cargo  arising  out  of 
an  agreement  of  charter  party  made  in  relation  to 
the  nse  and  hire  of  the  Madge  Wildjwe,  and  in 
which  the  anit  was  stated  to  be  brought  on  behalf 
of  the  plaintifls  againat  the  barque  or  vessel  "  Tho 
Madge  Wildfire,"  and  against  the  owneror  owners 
thereof  unknown,  4o.  The  pl^nt  wag  nailed  to 
the  mast  of  tho  ship  in  the  8uidon  Dock  at  Liver- 
pool. A  summons  to  enter  an  appearance  to  the 
suit  was  served  on  the  defendant  Blues.  He  waa 
reaident  and  domiciled  at  Sunderland.  The  ship, 
on  an  affidavit  of  the  plwntiff  that  she  waa  about 
to  leave,  was  arrestea  and  detained.  It  was 
admitted  on  the  argument  that  the  only  cause  of 
action  waa  an  alleged  breaoh  of  the  chturter-porty, 
and  that  the  claim  of  the  plaintifi  was  founded  on 
his  being  a  party  to  tho  oharter-party.  On  the 
one  aide  it  was  argued  that  the  County  Conrt  had 
not  jnriadiction  over  such  a  cMm  by  virtne  of 
aect.  2  of  32  ft  33  Vict.  c.  51,  because  on  comparing 
that  section  with  others  in  the  same  statute  and 
in  the  statute  31  ft  32  Vict.  c.  71,  which  statutaa 
are  to  be  read  aa  ouc,  and  considering  the  general 
apparent  object  of  the  statute,  namely,  to  allow  to 
the  County  Court  a  part,  limited  as  to  amount,  of 
exiating  luimindty  jurisdiction;  and  considering 
further  the  effect  which  would  be  prodnced  if  the 
words  wore  read  in  so  large  a  sense  a"  '  "" 


Court  of  Admirafty,  with  which  the  legislation 
does  not  profess  to  deal;  and  considering  the  eSecb 
which  would  be  produced  on  the  business  relations 
of  merchants ;  it  would  be  a  wrong  inter[iretation 
to  constmo  the  words  so  as  to  give  jurisdiction 
in  the  preacntcase.  On  the  other  aide  it  was  con- 
tended that  there  was  no  sufficient  ground  for  con- 
struing the  words  otherwise  than  in  the  Im-gest 
sense  they  seem  to  import.  The  words  relied  upon 
in  support  of  the  jurisdiction  are  aa  follows  :  "  Any 
County  Court  appointed,  4«.,  shall  have  jurisdic- 
tion andall  powers  and  authorities  relating  thereto, 
to  try  and  determine  the  following  causes  :  (l)aa  to 
any  elaviii  arising  out  of  any  agreement  made  in 
relation  to  the  nae  or  hire  of  any  ship,  or  in  relation 
to  tho  carriage  of  goods  in  any  ship,  and  also  as  to 
any  claim  in  tort  in  respect  of  goods  carried  in  any 
ship,  provided  the  amount  claimed  doea  net  exceed 
3002.  Theae  words,  read  apart  from  qualification 
hy  the  context,  are  undoubtedly  large  enough  to 
create  &  now  juriadic^on  in  respect  ol  a  claim  aa 
for  a  breaoh  of  charter  part^.  The  question  is 
whether  their  meaning  is  limited  by  the  snbjoct- 
matter  and  the  context  so  aa  to  exclude  auch  a 
claim.  The  High  Court  of  Admiralty  has  no 
original  jurisdiction  to  entertun  such  a  case  as  the 
present,  and  no  statute  has  conferred  on  the  High 
Court  of  Admiralty  any  original  jnriadiction  to 
entertain  any  claim  as  for  a  breaoh  of  charter 
party.  It  followa  that  if  the  claim  bad 
been  in  excess  of  3001.  neither  tho  High  Court 
of  Admiralty  nor  the  County  Court  would 
have  had  junadiction  to  entertain  it.  Yet  if  the 
County  Court  has  jurisdiction  to  try  such  a  case 
where  the  claim  does  not  exceed  3001.,  it  seems 
difficult  to  say  that,  by  virtoe  of  section  2&'  fA 
31ft32'ViGt..o.71t^iba'Bi^^QaA(A  kjb&mfi^-s 
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has  not  a  secondary  iarisdiction  to  determine  the 
case  by  way  of  appeal,  and  might  not  by  virtue  of 
section  6  assume,  by  removing  the  case  into  the 
High  Court,  a  quasi  original  jurisdiction.  Nay,  if 
the  rule  of  construction  to  be  applied  to  these 
statutes  is  that  the  words  are  to  be. read  in  their 
largest  sense,  a  suit  for  breach  of  charter  party 
with  a  claim  in  excess  of  300Z.  being  brought  in 
the  County  Court,  might  be  removed  under  section 
6  of  31  &  32  Vict.  c.  71  into  the  High  Court  of 
Admiralty,  and  be  there  entertained,  tried,  and  de- 
termined. In  the  CAse  of  The  Sivmi  (L.  Rep.  3  Ad.  & 
Eccl.  314;  23  L.  T.  Rep.  N.  S.  033),  the  Judge  of 
the  High  Court  of  Admiralty  held  that  if  the 
County  Court  Act  32  &  33  Vict.  c.  61,  does  give 
jurisdiction  to  the  County  Court  to  deal  with  a 
claim  for  demurrage,  it  follows  that  the  High  Court 
of  Admiralty  may  transfer  the  suit,  and  entertain 
and  determine  it  under  section  6  of  31  &  32  Vict. 
c.  71,  although  the  High  Court  of  Admiralty  has 
no  jurisdiction  to  deal  with  a  claim  for  demurrage. 
"  It  is  true,"  says  the  learned  judge,  "  that  this 
court  has  no  jurisdiction  to  entertain  a  cause  of 
this  nature  in  the  first  instance ;  but  if  the  legisla- 
ture has  given  to  this  court  power  to  transfer  the 
cause,  it  has  thereby  conferred  upon  the  court 
jurisdiction  over  the  cause."  The  High  Court  of 
Admiralty  might  therefore,  according  to  the  sup- 
posed effect  of  this  legislation,  obtain  indirectly  a 
jurisdiction,  which  the  general  law  has  directly 
lorbidden,  and  which  the  statute  has  not  in  imy 
direct  way  extended,  by  allowing  suits  commenced 
in  the  County  Court  to  be  removed  immediately 
for  trial  into  the  High  Court.  Another  effect  of 
the  suggested  construction  would  be  that  the  rights 
and  liaoilities  of  parties  entering  into  the  contract 
of  charter-party,  and  of  those  claiming  under  them 
by  sale  subsequent  to  the  charter-paiiiy,  would  or 
might  be  materially  altered.  It  cannot  be  seriously 
contended  that  either  of  the  County  Court  Acts, 
uiK)n  the  suggested  interpretation,  would,  in  the 
absence  of  distinct  enactments,  impress  upon  a 
breac^h  of  charter-party  a  maritime  lien.  There 
would  be  no  ground  for  implying  such  a  lien,  l>e- 
cause  the  High  Court  of  Adminilty'  never  had  any 
jurisdiction  of  any  kind  with  regai*d  to  the  breach 
of  a  contract  of  charter-party.  But  it  might 
be,  and  indeed  must  bo,  argued  that  the  suggested 
construction  would,  by  reason  of  section  3  of 
32  &  33  Vict.  c.  51,  enable  the  County  Court,  and 
therefore  also  the  High  Court,  to  realise  the 
danuigesby  seizure  before  judgment,  and  by  sale  of 
the  particular  ship.  In  other  words,  the  damages 
would  from  the  moment  of  the  arrest  be  impressed 
upon  the  ship  i»*  rrm.  The  difference  between 
this  and  a  nuiritime  lien,  and  the  real  effect  of  this, 
are  pointed  out  by  Dr.  Lushington  in  the  cases  of 
the  Gnstaf{l  Mar.  Law.  Ciis.  O.  S.  2;J0;  Lush's  Rep. 
50t)),  and  the  Paridc  (2  Mar.  Law.  Ci\s.  O.  S.  21 ; 
Brown  &  Lush,  2i^).  Whatever  the  exact  effect 
be  upon  the  ship  by  virtue  of  the  reading  together 
of  the  two  Acts,  there  must  be  some  effect,  and 
consequently,  the  rights  and  liabiHties  of  ship- 
owners and  the  other  merchants  interested  in 
the  mercantile  use  of  ships  must  be  altered ;  for 
at  present  such  damages  are  realised  not  by  seizing, 
detaining  and  selling  the  particular  ship,  but  out 
of  the  general  personal  property  of  the  shipowner 
by  seizure  and  sale  in  execution  after  judgment. 
As  affecting  commereial  business  and  enterprise. 
Hie  BeiMure  and:dcti!9?ttion  of  a  s\i\]q  ore  ol  tW  w\.Ttko&\> 
gnvity;  for,  it  sho  bo  a  geuoial  siup,  Uiq  mfirooiVJlvi 


\ 


adventures  of  many  merchants  arc  by  nu 
and  Retention  dislocated,  if  not  des^ 
suggested  construction  would  also,  as  it 
us,  create  as  matter  of  fact  an  ineqnal 
administration  of  law  between  differentn 
it  would  lay  a  greater  burden  on  the  Em 
owners  and  merchants  using  their  ship 
the  claim  would  be  small,  as  under  300 
generally  arise  in  respect  of  small  c 
board  small  ships,  which  ships  would  be 
.  with  the  damages ;  but  in  the  case  of 
excess  of  ilOOL,  unless  the  High  Court  of 
should  successfully  assume  to  remove  tl 
the  way  suggested  above,  the  suit  won! 
at  the  common  law,  and  the  ship  wo 
exposed  at  a  critical  moment  to  detenti( 
uiK)n  the  mere  assertion  or  pretence 
and  the  ship  upon  a  claim  being  esta 
judgment  woula  be  no  more  liable  to  tl 
than  any  other  chattel  of  the  shipowner 
In  the  one  case,  that  is  in  the  case  of  se 
whether  well  or  ill  founded,  the  navigu 
ship  would  be  liampered  both  as  to  the 
and  as  to  persons  who  had  contracted 
of  the  ship ;  in  the  other  case,  namely, 
of  larger  claims,  the  ship  would  go  free, 
also  lay  a  greater  burden  on  charterers 
ships.  If  the  larger  effect  is  to  be  g 
words  of  the  statutes,  charterers  of  s 
might  be  brought  into  the  County  Coui 
Admiralty  jurisdiction  on  claims  for  eh 
demurrage,  or  for  short  freight  payabb 
to  charter-party;  and  if  such  chartere 
be  made  liable  according  to  admiralty 
the  remedy  would  be  against  the  car 
If  the  cargo  belonged  solely  to  the  cha 
would  be  a  different  and  more  onero 
against  him  than  the  existing  law  allc 
a  charterer  of  a  larger  ship ;  and  if 
belonged  to  different  shippers,  the  cai 
who  liad  made  no  delay  in  shipping,  or 
had  loaded  all  he  contracted  to  load, 
seized,  detained,  and  sold  for  a  delay  ii 
or  a  short  shipment  of  another  shipper  ( 
acts  he  could  have  no  control,  whereas 
and  shippers  of  [>art  cargo  on  board  b 
would  incur  no  such  burdens  and  risks, 
siderations  lead,  we  think,  to  the  conclnsi 
ought  not  so  to  construe  the  words  of  the 
Court  Acts  a.s  to  create  this  large,  novel,  i 
venient  jurisdiction  when  we  find  from  ti 
that  the  general  intention  was  only  to 
the  existing  admiralty  jurisdiction  by 
suits  of  hmited  amount  to  be  instituted  i 
courts.  As  to  such  courts,  the  rule  w 
been  invariably  applied  is  that  there  fl 
no  impliciition  to  extend  the  jorisdic 
ever  the  rule  of  construction  that  "^l 
whether  they  be  in  deeds  or  statutes  0 
wise,  if  they  be.  general  and  not  expr 
precise,  should  be  restrained  into  the  fitw 
matter,"  were  applicable,  it  would  be  tol 
alleged  erection  in  an  inferior  court  0 
and  unheard-of  jurisdiction  in  rem  ovff ' 
of  a  class  of  suits  as  happened  to  be  ] 
certain  limit  of  amount,  in  no  respect  A 
the  novel  mode  of  treatment  sought  to  bel 
from  the  general  expressions  empkyel' 
same  time  leaving  all  cases  01  tiM  ^^ 
which  are  above  that  limit  of 
^x\v  %«.MHStdhi^  to  a  different 
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cftnding,  without  restriction,  the  whole  of  the 
of  causes  in  respect  of  which  a  like  jiiris- 
had    previously  been  exercised,   and  to 
them  in  construction  to  causes  of  that 


authorities  upon  the  construction  of  these  and 
jons  Acts  illustrate  the  propriety  of  this  rule 
anitruction.    In  the  case  or  The  St.  Cloud  (Br.  & 
ta.4;  1  Mar.  Law  Gas.  0.  S.  309),  Dr.  Lushing- 
Xid  to  consider  what  was  the  true  rule  of 
Smction  to  be  applied  to  sect.  6  of  the  Admi- 
m  jCourts  Act  1861   (24  Vict.   c.  10),    which 
^  that  "the  High  Court  of  Admiralty  shall 
■  jurisdiction  over  any  claim  by  the  owner  or 
dignee  or  assignee  of  any  bill  of  lading  of  any 
li^"  &C,    It  was  contended  that  these  wordis 
tit  to  be  construed  in  their  largest  sense,  and 
pCoio  gave  jurisdiction  in  the  case  of  a  claim 
pnr  and  every  assignee  of  a  bill  of  lading ;  but 
^leam^  judge  held  that   the   words   must 
in  construction  so  as  to  include  only  an 
to  whom    the    property  in    the    goods 
by  the  contract  and  assignment.     "  Frivid 
he  says, "  the  words  of  the  6th  section  would 
assignee,  whether  for  value  or  not,  a 
sue  in  this  court,  &c."  **  What  is  the  true 
ion,  however,"  he  aflerwards  says,  "  of 
*  anv  claim  P '   I  think  that  the  true  ccu- 
of  the  words  '  any  claim  *  is  any  claim 
existing  independently  of  this  Act.    It 
id,  I  think  with  some  force,  tJuU  if  it  was 
io  create  a  new  right  of  action,  tlie  Legis- 
have  expreseed  such  intention  in  clearer 
intelligihle  terms."    It  is  true  that  in  The 
(3  Mar.  Law.  Cas.  0.  S.  355 ;  L.  Bep.  2  Adm. 
p.  375 ;   22  L.  T.  Bep.  N.  S.  177),  the  pre- 
kamed  judge  of  the  Admiralty  Court  has 
an  opinion  that  the  construction  put 
the  statute  in  the  case  of   Tlie  St.  Chxud 
be  supported ;  but,  as  he  held  in  the  case 
t)im  that  the  property  did  pass,  his  intima- 
to  the  construction  of  the  statute  was  not 
for  the  decision  of  the  case.    In  the  case 
Dmose    (3  Mar.  Law   Cas.  0.    S.  424; 
.    .     3  Adm.  &    Ecc.   135,  22    L.    T.    Bep. 
iB.  627)  a  suit  was  instituted  in  the  County 
brt  against  a  British  ship  and  owners  for  neces- 
Ibb  to  an   amount    less   than  150L   supplied 
the    ship,  it   appearing  that    a    part  owner 
'domiciled  in  England.    Under  such  circum- 
iOOB  the  High   Court   of  Admiralty  had    no 
iiial  jurisdiction,  either  under  3  &  4  Vict. 
*  or  under  24  Vict.  c.  10.  »  But  it  was  con- 
^  that  the  County  Court  nevertheless  had 
Action  by  virtue  of  the  large  words  in  sect.  3 
I-  A  32  Vict.  c.  71,  which  are  "  that  any  County 
^  dec.,  shall  have  jurisdiction,  &g.,  to  try  and 
t*lnine,  &c.,  as  to  any  daim  for  necessaries,  in 
b  the  amount  claimed  does  not  exceed  150^." 
it  was  held  on  appeal  by  the  judge  of  the 
^  Court  of  Admiralty  that  the  construction 
^  be  80  limited  as  to  give  the  County  Court 
^^diction  only  in  cases  where  the  High  Court 
Wl  also  have  jurisdiction.    In  the  case  of  Tlie 
lr»  brought  before  Willes,  J.,  at  chambers,  the 
was  instituted   by  the   shipowner   for   do- 
sage alleged  to  be  due  according  to  charter- 
*y,  and  was  oommenoed  by  plaint  in  the  County 
art   The  jnrifldiction  was  claimed  under  sect.  2 
94  S8  Yioi.  a  51,  as  in  ihe  present  case.    But 
jaiuod  judge  granted  a  writ  of  prohibition 
Wb  grouiiid  that  the  words,  not  being  clear, 


though  large,  ought  not  to  be  construed  so  as 
to  give  a  new  rignt  to  the  shipowner  as  against 
cargo,  and  to  impose  a  new  liability  on  cargo. 
In  Everard  v.  KendaZ  (sup.),  the  question  came 
before  this  court  whether  by  virtue  of  31  &  32 
Vict.  c.  71,  and  32  &  33  Vict.  c.  51,  the  County 
Court  had  jurisdiction  to  entertain  and  deter- 
mine as  in  an  admiralty  suit  a  claim  by  tho 
owner  of  a  barge  propelled  by  oars  only,  in 
respect  of  a  collision  in  the  Thames  by  another 
such  barge.  It  is  true  that  the  case  is  not 
a  direct  authority  with  regard  to  that  now 
before  the  court,  because  the  question  there 
turned  rather  upon  the  construction  of  the  word 
"  ship"  as  interpreted  by  general  orders,  than 
on  tne  construction  to  be  put  upon  the  statute, 
where  the  alleged  enactment  is  not  direct  and  clear, 
but  indirect  and  doubtful.  But  the  arguments  and 
tho  judgments  delivered  treated  much  of  the  effect 
of  tne  i&rge  words  used  in  some  sections  of  the 
County  Courts  Acts,  and  on  the  eflfect  of  them,  if 
interpreted  in  their  largest  sense,  upon  tho  juris- 
diction of  the  High  Court  of  Admiralty,  and  the 
rights  and  liabilities  of  parties,  and  on  the  effect  on 
them  of  the  sections  giving  to  the  High  Court  of 
Admiralty  the  powers  of  appeal  and  transfer.  The 
judges  who  took  part  in  that  case  were  of  opinion 
that  the  large  words  used  in  the  two  County  Court 
Acts  were,  upon  a  true  interpretation,  to  be  held  to 
apply  only  to  such  subject  matters  of  suit  as  were 
before  the  passing  of  those  Acts  within  the  jurisdic- 
tion of  the  High  Court  of  Admiralty.  We  are  of 
that  opinion  now.  The  County  Court  Acts,  we 
think,  invest  certain  County  Courts  with  a  juris- 
diction to  entertain  and  determine  a  certain  limited 
portion  of  the  cases  which  were  formerly  enter- 
tained and  determined  only  in  tho  High  Court  of 
Admiralty ;  but  those  Acts  do  not,  we  think,  by 
inference  and  indirect  enactment,  enlarge  the 
jurisdiction  of  the  High  Court  of  Admiralty,  or,  by 

giving  to  the  County  Courts  a  method  of  proco- 
uro  not  before  used  either  in  the  Admiralty  Court 
or  at  the  common  law,  alter  the  rights  and  liabi- 
lities of  ir.i  r chants  engaged  in  maritime  adventure. 
They  give,  as  indeed  they  profess  in  terms  to  ^ve, 
a  part  of  tho  admiralty  jurisdiction  to  be  admin- 
istered in  a  modified  form :  they  do  not  give  as 
admiralty  jurisdiction  a  jurisdiction  which  tho 
Court  of  Admiralty  never  possessed.  Tho  case  of 
The  Swan  (sup.),  does  not  incline  us  to  modify  this 
view.  In  that  case  it  was  assumed  without  argu- 
ment that  the  County  Court  had  jurisdiction  in  a 
case  of  demurrage,  and,  wo  think,  assumed  without 
argument  that  an  indirect  jurisdiction  was  given 
to  the  High  Court  of  Admiralty;  and  the  only 
point  really  decided  was  that,  if  both  those  assump- 
tions were  true,  the  High  Court  of  Admiralty 
ought  to  transfer  the  cause.  Again,  the  case 
of  The  Sylph  (3  Mar.  Law  Cas.  0.  S.  37; 
L.  Hep.  2  Adm.  &  Ecc-  24;  17  L.  T.  Eep.  N.  S. 
519),  afltoned  on  appeal  by  the  Privy  Council 
in  The  Beta  (L.  Bep.  2  Priv.  Co.  App.  447; 
20  L.  T.  Bep.  K  S.  988)— in  which  it  was  held 
that  a  claim  for  compensatiorf  for  personal  in- 
juries caused  by  negligent  management  of  a 
ship  might  be  maintained  by  a  suit  in  rem 
in  the  Admindty  Court  a^;amst  the  ship,  by 
virtue  of  the  words  "the  High  Court  of  Admi- 
ralty shall  have  jurisdiction  over  any  claim  for 
damage  done  by  any  ship,"  which  are  contained 
in  sect.  7  of  24  Vict.  c.  10— and  the  case  of  TI^a 
Gtddfcuie  (i  Max.  law  Ciwa,  O.  ^.  ^^\%\k.  ^^^. 
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2  Adm.  &  Ecc.  325;  19  L.  T.  Rop.  N.  8.  748) 
would  bo,  if  nnim  peached,  antborities  to  a  great 
extent  againat  the  conclasion  to  which  wo  iu  this 
case  arrive.  Bat  thoso  csHei)  have  been  scriouslj 
impeached  bv  the  case  of  Smilh  v.  Brotoit  {aiiie, 
p.  56i  24L.T.Eep.N.S.808;  40 L.  J.,  214.Q.B.), 
in  tho  decision  and  roaeoning  and  observationH  of 
which  wo  entirely  concur.  Wo  are  therefore  of 
opinion  that  the  County  Court  had  no  jnriH diction 
in  the  preeent  case  to  entertain  the  suit  or  to 
detain  the  ehip,  and  that  a  writ  of  prohibition 
ought  to  issue. 

Attomejs  for  pluntifiB,  Qregory,  Bowcliffe»,  and 
Eawle. 

Attomeya  for  defendantB,  Mercer  and  Mercer. 


(Bofor 


Friday.  May  10,  1872. 
«  Kelly,  CD.,  Keating,  and  Brett,  JJ., 
CUANNELL,  and  Cleasuy,  BB.) 
loNUtES  AND  ANOTHER  V.  The   PAcmc  Fire  and 

Marink  iNauRANCE  Com  PANT. 
Marine  witranco — 8lip—0p<ni  policy — Mielake  in 
twnw  of  ghip^Itmocenl  mifrf^ctentaiion-^Evi- 
dejux—30  Vicl.  c.  23,  ee.  4, 9. 
Flainliffs,  ship  and  insurance  brokers,  having  re- 
eeiiieit  inelrueiiong  from  Messrg.  0-  and  A.,  of 
Hamburg,  to  open  a  policy  on  hides  to  t)u! 
amount  of  5000(.,  fiiled  up  a  dip  for  thai  amount 
on  hides  per  "  shipt,"  ami  I- ft  it  at  the  o^e  of  the 

'  '     ' Ahont   four    mouths 

I.  Q.  and  A'.,  h^ivituj 


lards.an  agent  of  Messra.  O.and  K.,having 
n  to  the  plaintiffs  abotU  hid''e  on  board  the 
tea,  a  clerk  of  the  plmntiffs  culled  on  the 


of  thv  plaintiffs,  fiikiuij  un  tlu;  ohl  tlipfar  1 
the  difeiidants'  offiee,  jUled  nv  two  slips 
oiw  for  2500i.  on  hides  per  the  Sophio,  ( 


dvffndatits'  underwriters. 

aflerwards. 

written  ti 

Socrates, 

dtifeiuituits,  and,  after   referrimj  to    the  French 

Veritas   which    contained   the    names    of    two 

vessels,  the  Socrato,  an  old  Froieh  vessel,  and  the 

Socratce,  a  Norwegian  vessel,  said  he  believed  the 

vessel  on  board  of  which  the  hides  tcere  to  be 

shitaied  was  the  Socratost.    About  a  week  after,  one 

""   "'|>/or5000;.o/ 

slips  iiutead, 
.ides  per  the  Sophio,  the  other 
for  ^4551.  <>»  hides  per  the  Socratca;  and  policies 
were  duly  iimmd  in  accordance  with  the  slips.  The 
kitUis  were  loaded  not  on  board  the  Socrotos,  6m/ 
on  board  the  Socrate,  and  were  totally  lost,  whilst 
on  board  that  vessel,  by  the  perils  insured  against. 
An  action  having  been  brought  upon  the  policy  for 
24551.,  the  jury  fouud  that  the  parties  inleiukd  to 
insure  the  hiilvs  by  the  vcieel  on  which  they  iccre 
shimied,  whatever  the  name  might  be. 

Beld  {affirming  the  Judgment  of  the  Conrt  of 
Qucett^s  Bench),  that  the  filai%Uiffs  toero  eHlitled  to 
recover,  tUthough  tlie  hides  were  on  boant  the 
Socrate  at  the  II me  Ihea  were  lost. 

Sdd,  also,  that  the  slip  for  50001.  teas  admissible  in 
efidenee,  to  shuio  the  iutculion  of  the  parties  at  llie 
time  the  policy  foiiadtd  upon  it  teas  ivcriifnl 
(dlhongh  by  30  Vict.  c.  '23  ss.  4,  9.  the  slip,  not, 
having  been  stamped,  woidd  not  be  avaUabla  as  a 
p,>liey(a). 


Tnis  waa  an  appeal  trom  a  deciuon  of  i 
Quoen'a  Bench,  making  absolnte  ■  nil 
t-erdict  for  tho  defendants  on  the  Ktxa 
pleaa,  ao  iar  as  tbey  related  to  the  (bin 
iho  declaration,  and  discharging  the  t 
rest.  See  the  report  of  the  case  m  the 
imie,  p.  141,  where  tho  pleadings  i 
forth. 
The  &cts  of  the  case  were  as  follow 
1.  The  plaintiffa  are  ship  and  insoi 
carrying  on  busincsa  in  the  city  of 
hare  for  somo  years  been  in  the  habii 
iDBoiancos  by  the  instructions  of  a  '. 
ui  insurance  broker  at  Hamburg.  S 
insurancea  wore  on  behalf  of  a  Mr, 
others  on_behalf  of  Messrs.  Kullnna 

a  compan} 
business  in  the  city  of  London  aa 
md  prior  to  Aug.  1869,  had  been 
Trom  time  to  time  of  effecting  insur 
plaintiffs  on  ship  or  ships. 

3.  On  the  12th  Aug.  1869  tho  plai 
an  behalf  of  Messrs.  Kalkmann, 
[oiidants,  a  policy  of  insuisncc  for  3i 
per  ship  or  ships,  as  might  be  decia 
port  or  places  at  the  Brasils  to  any 
Ihc  United  Kingdom. 

On  the  13th  Aug.  another  simil 
effected  for  2354^.  on  behalf  of  Mr.  G 


are  the  material  parts  : 

Hoaara.  Kalkmaaa.  Bratfaera,  hGrebj 
QiWQ  at  ODOO  a  policy  of  ioBorance  oe 
unonnt  of  5000!.,  ae  b;  their  noit  letter 
to  doflloni  3U00i.  to  40001.  on  that  hoaJ. 

5.  On  receipt  of  this  letter  the 
Dc  Chapeaurougo,  liad  an  inter vi 
Drummond,  tho  uuderwriter  of  tL 
when  a  slip,  of  which  the  foUowing  i 
aubmitted  to,  and  accepted  by,  Mr.  E 
behalf  of  the  defendants,  by  writing  1 
letters  upon  it : 

5O0O  Pclo.  Ctah. 

lonidiM  ftad  De  (^peannni 

Eides.  Iu 

AToiago  reoovenble  on  the  whole 

Ship  or  sbipe  and  stearur. 

Brazils 


and  for  at 


o  Hambui 


Not  more  than  25001.  by  toeh  n 
K.'O.GS. 

6.  At  this  intcrriew  according  to 
of  Mr.  Drummond,  the  plaintiff  ati 
Bhipa  to  be  declared  under  it  would 
vessels,  and  that  tho  eonsignees  v 
be  firwt-closs  people.  The  plaintiff 
but  said  that,  m  answer  to  inaoiriea 
mond  upon  the  subject,  he  might  hai 
the  declarations  made  uponprevioos] 
in  many  instances  were  on  firat-t 
ships,  but  that  he  did  not  rememl 
thing  having  occurred. 


(•i)  The  oonit,  in  deoiding  that  a  slip  is  admissible  in 
«*idoni»  to  Hhow  what  waa  the  Intention  of  the  ^rties 
tu  snterin^  into  thn  oontraot,  get  rid  ot  the  dimoulty 
nugMted  ID  a  not*  to  the  report  of  the  oasa  in  to«  conrt 
iMiDir  (anis  p.  ]4(i).  They  aipnody  mej  Qii^  v  di^  u  ' 
ttot  a  POli^j,  and  not  an  agiMmaiki  ah  all,  mtUn  \^ 


™i:,b 
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lONTDES  AITD  ANOTHER  V.  ThE   PaCEPIC   FiRB  AND  MaBINE  InSUBANCE   CoMPANT.    [Ex.  Oh.* 


3  Chapeaurouge  then  filled  up  a  slip  on 
printed  forms  kept  by  the  defendants 


and  left  it  at  their  office.    The  following  is  a  copy 
of  such  slip. 


ich,  62,  Ckmihill. 


PACIFIC  INSUBANCE  COMPANY.— MABINE  DEPABTMENT. 


ime. 


id 


'ount. 


23rd  Sept.,  1860. 


On  what. 


Hides,  I2|  per  oent. 


Ship. 
Ships. 


Captain. 


To  return  Ss.  6d.  for  interest  shipped  to 
U.  E.  or  ,  and  28s.  6d.  for  interest 
by  Bteamer  on  arrival.  Warranted 
free  from  particular  average  under 
the  same  amount  to  5  per  cent. 


Voyage. 


Including  risk  of  craft  to  and  from  the  ship. 
Warranted  free  from  capture,  seizure,  and 
detention,  and  all  the  consequences  thereof, 
and  of  any  attempt  thereat,  any  port  or 
places  on  the  Brazils  to  anyport  of  call 
for  discharge  in  the  United  Kingdom  for 
the  Continent  between  Havre  and  Ham- 
burg, both  inclusive,  containing  the  risk 
from  the  United  Kingdom  or  Havre  by 
steamer  to  Hamburg. 


Amount. 


£5000 


Premium. 


eos. 


)  21st  Jan.  1870,  a  letter  of  which  the 
5  an  extract,  was  received  from   Mr. 
the  plaintifis. 

Hamburg,  19th  Jan.  1870. 

lides  and  De  Chapeanronge,  London. 

alkman  declare  as  follows :  Cotton  from 
mburg,  per  Socrates  C.  Jeancard,  K  1/ 100, 
x)n  valued  at  ^730. 

about  the  23rd  Jan.  1870,  the  plain- 
id  a  letter  from  Mr.  Schaffler,  dated 
an.   1870,  of  which  the  material  part 

WS: 

Hamburg,  22nd  Jan.  1870. 
les  and  De  Chapeaurouge,  London. 

eryouto  my  respects  of  yesterday's  date, 
inform  you  that  Mr.  Gayen  is  declaring  to- 
ira  to  Hamburg  by  the  Socrates.  BUI  of 
the  23rd  Dec.  last  year  made  oat  to  order 

1008  hides 

158    do. 
35    do. 

199    do. 

1400  dry  salted  hides  Jei450. 

keeps  upon  his  hide  poUoy  only  J81500  still, 
he  does  not  expect  any  fresh  shipment  near 
[>os,  therefore,  not  feel  disposed  at  the  pro- 
to  enter  upon  fresh  insurances. 

le  24th  Jan.  in  pursuance  of  the  in- 
ontained  in  the  above  letter,  Mr.  Do 
ge  made  an  endorsement  upon  the 
869  as  follows : 

ng  interest  is  now  declared  and  agreed  to 
— Ceara  to   Hamburg.   B.L.   23rd  Decern- 

>1400  dry  salted  hides,  valued  at  14501. 
January,  1870. 


He  then  save  the  policy  to  his  clerk,  Mr. 
Lambert,  and  directed  him  to  take  it  to  the 
defendants. 

11.  At  the  same  time,  Mr.  De  Chapeaurouge 
having  noticed  that  a  portion  of  the  hides  belonging 
to  Mr.  Grayen,  were  insured  in  the  Progress  Insur- 
ance Company  which  had  failed,  instructed  Mr. 
Lambert  to  oner  that  portion  of  the  insurance  to 
the  defendants,  and  wrote  in  pencil  in  the  fold  of 
the  said  policy  the  words  following  : 

"  Be-insoranoe  Progress,  J8121." 

12.  At  this  interview  between  Mr.  De  Chapeau- 
rouge and  Mr.  Lambert,  they  both  referred  to  the 
Veritas  and  found  in  it  that  there  were  two  ships 
— the  Socrates  and  the  SoorcU^e.  [The  descriptions 
of  the  two  vessels  were  set  out.] 

13.  Mr.  De  Chapeaurouge  observed  to  Mr.  Lam- 
bert thnt  he  supposed  that  the  Socrates  referred 
to  in  the  letter  of  the  22nd  January  was  the  Nor- 
wegian ship,  as  that  ship  was  most  likely  to  be 
engaged  in  the  trade,  or  words  to  that  effect. 

14.  In  consequence  of  these  instructions  Mr. 
Lambert  called  upon  Mr.  Drummond  on  the  samo 
day,  and  handed  him  the  policy  of  the  13th 
Aug.,  which  Mr.  De  Chapeaurouge  had  en- 
dorsed as  ibove,  to  initial,  and  at  the  same  time 
he  offered  him  the  reinsurance  for  121 Z. 

15.  Mr.  Drummond  turned  to  the  Veritas  and 
finding  in  it  entries  of  the  Socrates  and  Socraie^  as 
described  above,  asked  if  the  Socrates  was  the  ship. 
Mr.  Lambert  replied  that  he  thought  so,  where- 
upon Mr.  Drummond  handed  the  policy  to  his 
clerk,  Mr.  Lark,  to  initial,  and  at  the  same  time  a 
slip  was  prepared  for  the  reinsurance,  which  risk 
was  taken  without  discussion  at  the  same  pre- 
mium as  the  other  policies.  The  following  is  a 
copy  of  the  slip : 


ch,  62,  ComhiU. 


PACIFIC  INSUBANCE  COMPANY.— MAEINE  DEPABTMENT. 

Memoaakdum  fob  a  Policy. 


18,187. 
18 


ne. 


I 

age. 


nmt. 


B... 


On  what. 


1400  hides, 
▼aluedat 
£1450. 


Ship. 


Socrates. 

B.4.  23  December. 


Being  a  reinsurance  of  a  p«rt 
of  a  policy  issued  by  the 
Progress  Insnranoe  Com- 
pany in  case  of  loss  or 
claim  to  pay  as  per  original. 


Captain. 


Voyage. 


f 


Amount. 


Including  risk  of 
craft  to  and  from 
the  ship.  War* 
ranted  free  from 
capture,  seizure, 
and  detention, 
and  all  the  con- 
sequences there- 
of or  any  attempt 
thereat. 

Ceara,  Hamburg* 
Iiondon. 

24  Jan.  1870. 


Date 


1S70. 


£121. 


Premium. 


60s. 


24/1/70. 


Per  cent  £3  12    7 

Brokerage    0    3    8 


£3  8  11 

lOo/o  disoount...    0  6  11 

£3  2    0 

Stamp    0  0    6 

£3  2    6 


\ 


\ 
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.  Ex.  Cn.]  losiDzs  iiTD 


V.  The  Pacific  Fixe  asd  Makoz  Ixbubuicb  Ccunui.  [ElQ 


16.  The  follonin);;  is  the  account  giveo  bj  Ur. 
Lambert  and  Mr.  Drummond,  the  deFcndants' 
underwriter,  of  what  parsed  at  the  interview. 

The  fullowtnf;  is  the  account  given  by  Ur. 
I^mbert : — 

He,  Dmmmond,  kitked  me  to  show  Mm  the  ihip.  I 
fonsd  it  in  He  Veritan.  There  are  two  iibipe,  the 
BiKtatfi  >ad  the  S«Tal£.  I  uid,  "  I  think  thia  is  the 
*bin,"  pointin?  to  the  Sncrato.  I  bolisTcd  it  to  bo  the 
■hip.  1  did  not  taU  him  what  information  I  hw].  I  then 
prepared  a  alip,  and  thii  ia  it,  and.  torther  (on  ctosh- 
examiuation)  I  mentioned  the  name  Hocratet.  The 
French  Verittw  iras  on  the  Uble ;  I  think  I  took  it  np. 
I  pointed  to  the  Socratet.  I  imppoae  I  led  him  to  beUcTe 
it  «s«  the  SocraUi. 


The  plaintiir*  clerk,  Lambert,  called  on  me  on  the 
21tb  Jan.,  and  proneDted  mo  with  the  upon  polio;  and  a 
declaration  of  the  Sncralei.  which  I  panned  to  mv  asgiii- 
tant  for  re^nterinir  in  onr  bookii.  He  then  prodaced  a 
■Up  for  1211.,  on  which  I  roferred  to  the  Veritas.  I  fonnd 
twoTceeels,  and  uid  to  him,  "  Which  in  jonr  veaBol  ?" 
He  raid,  "  Socratet,"  la  takinR  that  riHk,  I  believed  I 
was  iniDrin^  a  risk  on  a  apeciSo  reeael  the  Socratet, 
Captain  Albeitaen,  the  Norwegian.  In  inKoring  the 
polioj  of  that  dale  I  thonght  I  wan  insnrinp  the  Botrates. 
the  mk  on  the  Hocratt  waa  decidedly  (greater  than  on  the 
Botralo  ;  1  would  not  hare  insnrod  the  Socrate. 

18.  The  French  Voritns  is  a  brwk  in  which  are 
entered  tho  nainoH  and  descriptions  of  foreign 
vcHsels,  and  it  is  naual  ftnd  customary  for  under- 
writere  and  others  to  refer  thereto  when  ([ucstioiis 
arine  aa  to  the  namos  and  descriptions  of  foroiRn 
vessels. 

10,  On  the  3rd  Feb.  the  plaintiffs  received  a 
letter  from  Mr.  Schafflor,  an  e.rtmct  from  which  is 
aa  follows ; 

UoBBni.  lonidosand  De  ChapcanrouKC,  London. 

HambnrK,  Ut  Fob.  1870. 
HoBHn.  Kalkman  Brothors  doclaro  farther  on  hide 
polio;  by  Hocrnlei.  Captain  Joancard,  from  Cenra  to 
Hambnrjt,  aociO  dry  salteil  hidof,  valnwl  at  .£27011.  Tho 
balance  which  Mohhth.  Kalkman  HrutlivrH  have  ntill  open 
at  your  place  in  to  tho  amoant  of  £\iVi,  on  Policy  No.  13 
(that  in  to  say,  policy  of  I-Jth  Ang.  fur  X3UU0),  and  X5UO0 
on  Policy  No.  U  (that  ia  to  Hay,  ulip  of  23rd  -Sept.),  ont 
of  which  iS.WO  can  ho  doclarod  by  nhip  bill  of  lailii^, 
datud  Jan.  As  the  last  policiee.  so  For  an  1  can  remember, 
aro  rDDninjf  np  to  Jnno,  this  declaration  will  bo  thcroforo 
qnito  in  order.  In  case,  then,  that  yoa  arc  able  to  add 
on  tho  aameoonditiona  another  sum  of  £1100,  you  may 
further  doolaro,  and  thos  close  tho  hide  policy  per 
Bophie,    Captain    Boltzen,    from    Coara    to    Hamboc^, 


lOlt-) 
K.K.  12G0f 


am  dry  salted  hidex,  £3000. 


A. 


591 J 


Morcovc 


_  . 1.1.,  K.'b  own  ship,  and  tho  Ssrie  is  bo 

lar^  that  I  hope  you  will  have  no  di£Bcnlty  in  sno- 
ceeding.  In  any  case,  I  mast  roqnost  yon  to  lot  mo 
havo  at  once  a  telo(rram  from  you.  Bill  of  ladinif  por 
■jihie  18  likewise  dated  January  in  the  prosont  year, 
the  said  gentlemen  are  doolaring  on  cotton, 
tec.  i-oncy  por  Sophie,  Captain  Boltmn,  from  Ccara  to 
Hamhnrg,  U.  K.  46  balee  of  cotton,  valnod  at  ^£310.  I 
am  looking  forward  to  yoar  telegraphic  moBBago,  and  bog 
meanwhilo  to  remain,  joutb,  &o.,         8.  H,  BcHafi'leb. 

20.  In  consequence  of  this  letter,  Mr.  De 
Chapeaiirougo  called  the  same  day  upon  the  de- 
fendants, and  saw  their  clerk,  Mr,  T,  Lark.  Mr. 
Do  Uhapeaurouge  endorsed  on  the  back  of  tho 
3000i,  policy  of  12th  Aug.  186!>.  which  is  referred 
to  in  the  above  letter  aa  No.  1  li,  a  declaration  of  in- 
toreat  on  bides,  per  tiorratce,  to  the  extent  still 
Open  on  the  policy,  viz.,  2-VH. 

21.  He  at  tho  same  time  took  the  slip  for  the 
&0001.  poiicy  v[  2ilrd  SopL.  ISti'J,  ni«n.Uoi«A  m 


paTS)ipi4>h  7,  and  filled  op  two  elips,  omItI 
on  hides  per  Sotralet,  and  the  ouir  for  Wi 
hides  per  Sophie. 

22.  Ur.  De  Chapeftnrooge  Buggoted  1« 
I^rk  that  it  wonld  be  more  convenient  k 
parties  to  hare  two  separate  policte^  imn 
drawing  op  an  open  poUcy  for  o<»)L  ud 
dccUrine  on  it  for  19551.,  which  wonU  ha 
small  Ixdanoc  of  45f.,  and  Lark  thereu^wini 
the  above  declaration  and  the  two  sIi|M,  ud: 
course  the  policies  were  executed  bj  tb  i 

23.  It  was  admitted  between  the  DaniesU 
hides  on  which  the  plaintiffs  «nd  tJicii  pn 
were  interested  were  loaded  on  boani  die  i 
and  not  the  SocrtUet,  in  the  French  Veriw 
tioned,  and  that  whilst  on  board  tbat  rasd 
voyage  from  Ceara  to  Hambnrg,  thejiteni 
the  {leriU  insured  against. 

24.  It  was  also  admitted  that  there  i 
existence  at  the  time  of  the  insorance  tben 
vessels  aj  described  in  the  Veritas,  snd  ti 
description  therein  Enven  of  them  is  cono 
that  the  risk  on  the  Socrate  waa  grater. 

'25.  A  copy  of  the  several  puicies  uid 
pleadings  are  to  form  part  of  the  case. 

2d.  The  cause  came  on  for  trial  before  & 
J.,  and  a  special  Jury,  at  the  Guildhall  I 
after  Uichaelmas  Term  1870,  when  the  I 
judge  left  to  the  jnry  the  question,  ■ 
others,  whether  the  parties  in  makine  the| 
both  meant  to  insure  the  hides  by  the  iM 
which  they  were  shipped,  whatevei  h« 
might  be,  though  they  snfnwsed  her  ml 
Socral'-f,  or  whether  the  defendants  CM 
insDre  hides  on  board  tho  Socratet. 

27-  Tho  jury  found  for  the  plmntiffs  W 
questions  submitted  to  them,  and  the  Teia 
entered  for  the  plaictiSa,  subject  to  leacc  n 
to  the  dcfendauts  to  enter  a  verdict  for  due 
noiiauit. 

28.  On  the  14th  Jan.  1871,  the  defcndu 
tiiincd  a  rule  nie!  to  set  aside  the  reti 
entered  for  the  plaintiffs  and  to  enter  * ' 
for  tho  dcfendauta,  or  a  nonsuit,  pursuant  ti 
reserved  by  tho  learned  judge,  on  the  grouii 
no  insurance  ever  was  eEfe^«d  on  goocUeD 
the  SocraU;,  and  no  Ims  was  proved  «ttii 
meiming  of  the  several  policies  declared  nf 
why  a  new  trial  shoida  not  be  had  betwe 
parties  on  the  ground  that  the  learned  jndg 
directed  the  jurr  in  putting  to  the  joiyis* 
whether  tbev  thought  the  parties  inCeDded 
sure  the  hides  by  whatever  ship  they  mii 
carried,  or  that  there  was  any  cvideooe  pKl 
be  submitted  to  them  that  the  parties  iM" 
meant  to  insure  hides  carried  by  anyolta 
than  tho  Sucraim,  and  that  tbey  mignt  [f 
find  for  the  plaintiffs  on  the  pteas  of  cmc* 
and  misrepresentation  upon  the  evideow  < 
captain's  namo  under  tho  circumstanoee  p 
and  also  on  the  ground  that  the  THditf 
against  the  evidence.  _ 

211.  The  rule  coino  on  for  argument  ffl^ 
Term  1871,  when  the  court  made  it  iM 
enter  a  verdict  for  the  defendants  vpoD  ' 
insurance  iiolicy.  and  discharged  it  u  toAs< 
Aguinut  tnis  judgment  the  defendmli  ■" 
pealed. 

Mihvard,  Q.O.  (with  him  3f urpfcy),  ftr  ■ 
fendants,  argued  .that  there  mBar  "* 
\AQtiOa.\.VQ^«st^oCbhep'  '   ■"*     ~'^'' 


MARITIME  LAW  CASES. 


333 


Ch.3  Ionides  and  anotheb  v.  The  Pacific  Fire  and  Marine  Insurance  Company.  [Ex.  Oh. 


fondants  from  liability  on  the  policy.  Tho 
was  effected  on  goods  shipped  on  the 
eSf  whereas  they  were  actually  shipped  on  the 
e,  an  old  ship,  tnereby  increasing  the  risk.  If 
were  really  no  other  vessel  thtvn  the  Socrafo 
it  be  said  that  the  French  name  of  the  vessel 
nply  Anglicanised ;  but  there  being  two  dis- 
essels,  and  of  very  different  ages,  the  matter 
ts  to  a  material  misrepresentation.  Tho 
ry  words  found  in  other  policies,  "or  by 
rer  other  name  or  names  the  said  ship  should 
led,"  are  not  found  in  the  present  policy.  In 
nt,rier  v.  Vaughan  (6  East,  382),  where  the 
•  bad  received  instructions  to  insure  goods 
Ajncrican  ship  called  the  Pr^idmit,  and  by 
:e  insured  as  on  a  ship  called  the  Amerirxin 
9nt,  and  it  was  hela  that  the  plaintiffs 
recsover,  notwithstanding  the  mistake,  we 
1  tbe  policy  the  'words  "  or  by  whatever 
name  or  names  the  same  ship  or  the  master 
sbould  be  named  or  called  ' — words  suffi- 

0  cover  the  case,  but  which  are  absent  in 
resent  instance.     Lord  EUenborough,  C.J., 

caee  referred  to,  relies,  in  giving  judg- 
on  the  presence  of  these  wor£.  He  said, 
linly  a  true  description  both  of  the  name 

amp,  and  of  the  voyage  intended,  should 
served    to    the   extent    which    the    terms 

policy  itself  require.     But  the  framers  of 
contemplating  that  there  might  be  a 

[in  the  name  given  to  the  ship,  have  added 
Is,  *  or  by  whatever  name  or  names  the 
should  be  called ;'  they  have  therefore 
for  the  event  which  has  occurred,  of  a 
M  in  the  name."  There  was  in  reality  no 
Ot  between  the  parties  in  the  present  case — 
9en9U8  ad  idem.  The  slip  is  inadmissible  to 
lie  intention  of  the  parties.  30  Vict.  c.  23, 
akes  the  slip  inadmissible,  enacting  that  **  no 
shall  be  pleaded  or  given  in  evidence  in  any 
or  admitted  in  any  court  to  be  good  or  avail- 
law  or  equity  unless  duly  stamped;"  and  sect. 
ides  that  the  word  "  policy  "  shall  mean  "  any 
cnent  whereby  a  contract  or  agreement  for  any 
(urance  is  made  or  entered  into."  In  MaC" 
V.  CouUoii  (L.  Eep.  8  Eq.  368),  where  the 
ffft,  underwriters,/  having  executed  to  the 
ants,  iron  merchants,  a  policy  of  marine  in- 
»  on  a  cargo  which  suffered  loss,  filed  a  bill 
rectification  of  the  policy  so  as  to  make  it 
mable  to  that  which  they  said  was  the  real 
est  between  the  agents,  in  proof  of  which 
produced  in  evidence  the  shp  which  was 

1  by  their  agent  when  presented  at  Lloyd's 
slerk  of  the  defendants'  insurance  broker; 
fendants  denying  that  they  ever  entered  or 
led  to  enter  into  any  contract  other  than  that 
tsed  by  the  policy,  it  was  held  that,  as  the 
rmed  no  contract,  and  there  was  no  binding 
nent  between  the  parties  until  the  policy  was 
I,  and  the  premium  paid,  the  bill  must  be 
3sed  with  costs.  [Cleasby,  B.,  referred  to 
V.  FaMon,  a/nte,  p.  225;  L.  Rep.  7   Q.   B. 

en  (with  him  Lamion)  for  the  plaintiffs. — 
there  was  no  misrepresentation  in  this  case. 
n^h  20  of  the  case  describes  what  really 
place.  The  prior  conversation  took  place 
Or.  De  Gbapeaaroage,  and  he  had  nothing 
with  the  policies  sued  on.  There  is  no 
d  fcur  mpposing  that  the  policies  sued  on 
Bwcntad  67  reason  of  any  preceding  oonyer- 


sation ;  the  two  slips  were  given  without  reference 
to  any  such  conversation.    There  is  no  evidence 
therefore,  to  show  that  the  defendants  were  in- 
duced to  execute  the  policy  now  in  dispute  by  any 
misrepresentation.     That  the  naming  of  a  ship  in 
a  policy  does  not  amount  to  a  warranty  that  the 
vessel  nas  that  particular  name,  is  well  estabUshed 
by  decided  cases.    They  are  collected  in  the  last 
edition  of  Amould  on  Marine  Insurance,  4th  edit., 
p.  316  :  "  An  insurance  was  effected  on  ship,  as  on 
a  ship  called  the  Leopard,  it  appeared  that  the  name 
of  the  ship  was  in  fact  called  the  Leonard,  and  that 
she  had  never  been  called  the  Leopard,  it  being 
proved,  however,  that  the  ship  lost  was  the  same 
that  the  underwriters  intended  to  insure,  the  court 
held  that  the  variance  did  not  affect  the  validity  of 
tho  policy :  (HaU  v.  Moliiieaitx,  before  Lee,  C. J.,  17th 
Dec.  174'1',  cited  6  East,  386.)     So  where  an  Ameri- 
can ship  called  the  President  was  described  in  the 
policy  as  the  good  ship  called  the  American  Ship 
President ;  but  it  clearly  appeared  that  the  error 
was  a  blunder  of  the  Jbroker's  clerk,  and  that  the 
ship   lost  was    really  that  on  which  the  under- 
writers   meant    to    insure,    the    error  was   held 
immaterial :    (Le  MesuHer  v.    Vaughan,  6  East, 
382.)    And  the  decision  of    the  court   was    the 
same  in  another  case,  where  a  ship  really  called 
by  the  Spanish  name  of  Low  Tra^  Hermanas  was 
described  in  the  policy  by  an  English  translation 
of  the  name  as  TIis  Three  Sisters:  (Glapham  v. 
Cologan,  3  Camp.  382).*'    The  reason  is  stated  by 
Amould  to  be  that  "  as  it  is  for  the  purpose 
of    identification    that    such    desirable    accuracy 
derives  its  whole  importance,  misdescription  by 
name,  if  not  the  source  of  error  as  to  the  subject 
designated,  does  not  invalidate  the  poUcy.    This 
is  a  general  principle  of  law:  nilfacit  error  nominis 
cum  de  corpora  constat.^*    Phillips  on  Insurance, 
par.  430,  states  the  rule  thus :  "  if  the  description 
designates  the  subject  with  sufficient  certainty,  or 
suggests  the  means  of  doing  it,  a  mistake  of  the 
name  of  the  ship  or  any  other  particulars,  will  not 
defeat  the  contract,"  referring  to  Pothier,  Ins.  n. 
105,  and  Estrangin's  note.  1  Emer.  159,  c.  6,  s.  2. 
[Brett,  J. — The  only  question  really  is — was  the 
ship  insured  the  ship  intended  to  be  insured?]  On 
this  point  the  verdict  of  the  jury  is  decisive,  they 
having  found  that  the  parties  mtended  to  insure 
the  hides  by  whatever  snip  they  might  be  carried. 
Then  as  to  the  admissibihty  in  evidence  of  the 
slip,  the  production  of  which  was  not  objected  to 
at  the  trial,  MacJcetizie  v.  Goulson  (ubi  sup.),  decides 
only  that  it  does  not  amount  to  a  contract,  which  is 
rot  disputed.     In  Nicholson  v.  Power  (3  Mar.  Law 
Cas.  0.  S.  236 ;  20  L.  T.  Rep.  N.  S.  580),  the  de- 
fendant, an  underwriter,  signed  a  "  slip,"  effecting 
an    insurance  on  the  freight  of  a  certain  ship, 
and  at  the  time  of  his  so  signing  it,  the  plaintiff 
knew  of,  but  did  not  communicate  to  the  defend- 
ant, a  fact  which  the  court  held  to  be  a  material 
fact  which  plaintiff  was  bound  to  communicate. 
The  defendant  subsequently,  at  a  time  when  he 
was  fully  acquainted  with    this    fact,    signed  a 
policy  in  conformity  with  the  terms  of  the  "  slip," 
out  also  at  the  same  time  wrote  a  letter  of  protest 
to    plaintiffs'  brokers,  declaring    that  he  would 
resist  any  claim  made  under  the  policy.    It  was 
held  in  an  action  on  the  policy  that  it  was  vitiated 
by  the  concealment,  and  that  the  action  was  not 
maintainable ;  —  in  other  words,   so  for  as  the 
present  contention  is  concerned,  that  the  "  slip  " 
might  be  looked  aAi  tor   fKycQk!^  "^xov^*^,    ^X^^^ 
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section  in  the  last  Stamp  Act  has  no  such  effect  as 
contended  for  by  the  other  side.  It  means  merely 
that  no  unstamped  policy  shall  be  available  as  a 
contract  of  marine  insurance.  [Keating,  J. — Un- 
stamped bills  of  exchange  have  often  been  received 
in  evidence  for  collateral  purposes.] 

Murphy  in  reply. — There  is  no  evidence  to  sup- 
port the  finding  of  the  jury,  that  the  underwriters 
intended  to  insure  hides  by  any  other  ship  than 
the  Socrates.    In  the  various  cases  cited  of  mistake 
in  the  name  of  the  ship,  there  vras  no  evidence  of 
the  existence  of  any  other  ship  than  the  one,  so 
that    no    confusion    or  misunaerstanding    could 
arise.  The  case  is  quite  different  here,  and  the  slip 
cannot  be  looked  at  to  show  that  the  parties  in- 
tended to  insure  by  any  other  ship  than  the  Socrates. 
In  Xenos  v.  Wickham  (3  Mar.  Law  Cas.  0.  S.  537 ; 
L.  Rep.  2  Eng.  &  Ir.  App.  314;  16  L.  T.  Rep.  N.  S. 
800),  Willes,  J.,  says :    "  The  statutes  requiring 
contracts  of  marine  insurance  to  be  in  writing 
and  stamped  (35  Gkx).  3,  c.  63,  s.  11 ;  54  Greo.  3, 
c.  144,  ss,  3,  4,  5)  annul  contracts  not  so  framed; 
consequently  a  marine  policy,  or  contract  for  a 
marine  policy,  to  be  valid,  must  be  in  writing, 
which  by  the  assent  of  both  parties  shall  repre- 
sent the  contract   between  them.     But   for    the 
decided  cases,  it  might  have  been  supposed  that 
upon  the  slip  being  completed  there  was  a  con- 
tract on  the  part  of  the  assurers  to  prepare  and  hand 
over  a  policy  according  to  the  slip,  and  thatalthough 
because  of  the  statutes  no  action  could  be  main- 
tained as  upon  a  policy  of  insurance,  yet  an  action 
might  be  maintained  for  not  preparing  a  policy ; 
and  causes  have  been  tried  without  objection,  upon 
the  notion  that  the  insurance  is  complete  from  the 
date  of  the  slip.     But  the  law,  as  settled  by  the 
decisions  upon  the  construction  of  the  statutes 
referred  to,  is  that  as  there  can  be  no  valid  in- 
surance, or  contract  for  an  insurance,  unless  by 
writing,  with  the  statutory  requisites,  the  slip  by 
itself  has  no  binding  force,  ....  it  follows  that 
the  slip,  though  complete,  is  no  contract,  nor  even 
part  of  a  contract  of  insurance,  but  a  mere  pro- 
posal that  a  policy  of  insurance  shall  be  entered 
into  in  fidv/ro^  and  in  case  of  insurance  with   a 
company,  a  request  that  the  policy  shall  be  pre- 
pared at  the  office." 

Kelly,  C.  B. — In  this  case  the  question  we  have 
to  consider  is,  whether  the  verdict  for  the  plaintiff 
in  respect  of  the  point  reserved  is  supported  by 
the  evidence;  and  there  is  the  further  question, 
whether  the  slip  which  was  received  in  evidence — 
received  indeed,  without  objection  made  at  the 
time — ^was  admissible ;  whether  it  has  been  dealt 
with  in  any  way  which  the  law  does  not  allow. 
Now,  it  is  better  in  the  first  instance  to  consider 
the  former  question  independently.  The  policy 
is  upon  hides  coming  from  Brazil  by  a  ship  de- 
scrioed  as  the  ship  Socrates^  and  the  question 
which  has  arisen  is,  whether  the  ship  the  Socrates 
is  so  named  as  to  make  the  particular  ship  the 
Socrates  an  essential  part  of  the  contract  between 
the  parties,  or  whether  the  contract  waS'  such,  and 
intended  to  be  such,  and  that  not  inconsistently 
with  the  language  of  the  policy  itself,  as  to  be  on 
any  ship  or  snips  by  which  the  cargo  of  hides  was 
coming  from  Brazil  to  England.  When  we  come 
to  look  at  the  facts  of  the  case,  as  they  were  given 
in  evidence,  we  find  that  the  ship  Socrates  is 
named  in  the  policy,  though  it  turns  out  that  the 
ship  on  which  these  hides  were  placed  was  the 
Bidp  SocrcUe,  a  French  vessel.    It  ap^^eax^  ih&t  «bt> 


an  early  period  of  the  transactionB  befcm 

parties  several  communications  had  takei 

which  another  ship,  the  Socrates,  oominsE 

Norwegian,  named  Albertsen,  haii  beea  n 

and  it  s3so  appeared  that  there  was  a  8hip,tt 

the  commander  of  which  was  named  . 

and  with  respect  to  the  question  which 

determined  by  the  Court  of   Queen's 

favour  of  the  defendants,  and  as  to  whid 

no  appeal  now  before  us,  it  became  n 

consider  which  of  the  two  ships,  the  t 

the  Socrate  had  really  been  intended.    '. 

case  before  us  it  appears  that  when  ihB 

about  to  be  made — certain  communicadc 

taken  place  between  these  parties ;  but 

on  whose  behalf  the  plaintiffs  acted  hi 

different  altogether  n-om   the  partis 

behalf  they  acted  in  respect  of  the  ot 

and  a  slip  having  been  prepared  on  the 

and  at  a  later  period,  tlaat  is,  on  the  3rd  F 

the  policy  in  question  was  about  to  be  er 

the  parties  met.    What  occurred  is  stat 

graphs  20,  21,  and  22  of  the  case.     [Hi 

read  these  paragraphs.]    It  thus  appeal 

policy  was  framed  and  executed  upon  a 

of  a  ship,  or  it  may  be  a  ship  or  ships,  an 

tion   arises,  therefore,   when  we   find 

Socratiis  is  the  name  and  description  of  1 

troduced,  what  was  really  intended  ?  Wh 

the  contract  between  the  parties,  and  upoi 

place  between  the  parties  at  the  time 

was  framed,  it  became  at  all  material  i 

the  precise  name  of  the  ship;  whether  tl 

was  not  pursuant  to  a  declaration  on 

ships,  ana  consequently  whether  it  was 

to  the  |)arty  to  name  any  ship  he  thoug 

in  pursuance  of  that  accordingly  the  nai 

was  introduced ;  and  for  that  purpose  it 

solutcly  nccessaiT  and  inevitable  that  tl 

should  be  considered  what  it  was  that 

really  intended.    But  where  a  policy  is  fi 

a  previous  arrangement  between  the  pa] 

is  to  bo  upon  ship  or  ships  to  be  declar 

theC  cargo   of  a  ship  or  ships  to  be  ( 

becomes  absolutely  necessary  then  to  s 

declared.    In  order  to  see  whether  t 

name  of  the  ship  is  material  at  all,  auth( 

been  cited  to  shew  that  in  a  certain  cla 

the  precise  name  of  the  ship  is  really  i 

A  mistake  in  the  name  of  the  ship,  as  f( 

mentioning  the  Leopard  instead  of  the 

perfectly  immaterial  to  the  insurance. 

tion  is,  whether  this  is  not  a  case  oi 

nature,  and  whether,  therefore,  the  j 

really  enter  into  this  policy  in  pursuai 

arrangement  between  them,  that  it  wi 

policy  on  a  cargo  of  hides  by  a  ship  or 

declared.    Evidence  to  this  effect  as  sts 

paragraphs  which  I  have  read  was  gi 

not  disputed  that  hides  to  the  value  in 

in  fact  shipped  on  board  the  Socrate  by 

interested,  and  that  they  had  no  hidet 

on  board  the  8oa'at£8,  and  that  the  / 

totally  lost  with  the  hides  on  board.    1 

Hanncu  reserved  leave  to  the  defendan 

to  enter  the  verdict  for  them  on  all 

the  issues,  subject  to  the  finding  oi 

on  the  question   he    left    to   them, 

whether  the  parties,  in  entering  infei 

tract,  meant   to   insure  hides  by  tbo 

which  they  wore  actually  sluppad-  ^ 

naxae  mi^ht  be,though  they  sugpui 
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*  whether  the  defendants  meant  to 
8  on  board  the  Socrates,  The  jury 
ds  qnestion  in  favour  of  the  plaintiffs, 
seciuence  is,  that  upon  these  facts,  and 

which  this  transaction  was  conducted 
se  two  parties,  De  Chapeaurouge,  who 

the  plaintiffs,  and  Lark,  who  repre- 
dcfcndants,  the  naming  of  the  ship 
ccome  wholly  immaterial.  The  ques- 
►ro,  to  be  determined  was,  whether  that 
I  what  it  was  that  the  parties  really 
Che  jury  have  found  that  tney  intendcdf, 
it  the  msurance  should  be  made  upon 
3  vessel  on  board  of  which  they  were 
pfKid,  whatever  her  name  might  be, 
B  one  party  may  have  supposed  it  to  be 
In  preparing  the  slips,  and  executing 
ihey  acted  in  a  very  irregular  manner 
plitting  the  slip  of  the  2.Jrd  Sept.  into 
id  then  in  indorsing  it  and  preparing 
I  the  way  they  did,  naming  the  Socrates 
ough  tliat  was  so,  the  real  question  is, 
itendotl  to  do — whether  they  intended 
)i*ausacti()n  should  bo  a  transaction 
upon  ship  or  ships  to  be  declared, 
jury  have  found  tnat  they  did;    and 

so,  the  name  of  the  ship — I  mean 
aphy   of   the  name — becomes  almost 

and  no  question  arose  whether  the 
mt  the  Norwegian  ship  Socrates; 
ff  no  cjuestion  arose  whether  there  was 
esentation  with  respect  to  that  ship, 
nry  having  found  that  the  parties 
[iffect  this  insurance  on  ship  or  ships, 
nd  of  the  question  of  the  materiality 

Socrate  or  Socrates  which  was  given 

in  the  policy.  But  the  question  still 
t,  whether  the  slip  was  admissible  in 
ill ;  and  secondly,  if  it  were,  whether 
isible  in  evidence  for  the  purpose  for 

it  was  used  on  the  trial  of  this  caUse. 
G|uite  true  that  under  the  statute  in 
)  document  called  a  slip,  although  it 
k  contract,  binding  in  point  of  honour, 
ties  circumstanced  like  these  parties 
a  view  to  a  policy  of  insurance,  is 

to  all  intents  and  purposes,  utterly 
as  an  agreement  for  insurance,  and 
•urpose  is  not  admissible  in  evidence. 
I  an  agreement  for  a  lease,  where  an 
>e  brought  for  the  non-acceptance  of 

the  refusal  to  grant  a  lease,  and  the 
nay  be  given  in  evidence  to  show  the 
iposed  on  one  party  or  the  other,  and 
s,  and  really  is,  a  binding  contract. 

force  of  the  statute,  is  in  truth  no 

all.      It  is    utterly  useless,   utterly 

for    the    purpose    of   enforcing    the 

of  the  contract;  but  it  does  not 
it  is  not  admissible  in  evidence  for  a 
'  of  purposes.  It  is  unnecessary  to  do 
0  consider  whether  it  is  admissible  in 

the  present  case  for  the  purposes  of 
it  the  two  parties  intended  at  the  time 
he  policy;  in  other  words,  whether 
d  it  to  be  a  policy  pursuant  to  a  pre- 
ct,  though  not    binding — a  contract 

insurance  on  ship  or  ships  to  be 
or  that  purpose  it  was  receivable  in 
Q  the  first  place,  it  may  be  observed 
Lssibility  was  not  objected  to,  and  on 
akme  I  do  not  think  that  we  could  bo  I 


called  upon  to  hold  that  it  was  inadmissible  in 
evidence ;  but  if  it  had  been  applied  to  a  purpose 
forbidden  by  the  Act  of  Parliament,  I,  for  one» 
should  not  have  hesitated  to  say  that  it  ought  not 
to  be  admitted  in  evidence,  or,  if  admitted,  applied 
to  any  such  purpose.  But  for  all  purposes  to  which 
it  may  be  applied,  in  all  cases  where  a  fraud  is  sug- 
gested, in  all  cases  where  there  is  a  plea,  as  there 
IS  here,  of  misrepresentation,  the  sHp  may  be  evi- 
dence of  a    representation  which  may  turn  out 
to  be  false.     For  example,  supposing  a  slip  of  this 
nature,  although  it  constitutes  no  binding  contract, 
had  been  made  with  a  view  to  the  insurance  from  a 
port  in   South  America,  which  had  been  under 
blockade  a  little  while  before    the  contract  was 
entered  into,  but  the  slip,  prepared  at  the  instance, 
I  will  suppose,  of  the  plaintiff,  had  described  the 
port  as  an  open  port,  and  the  question  had  arisen, 
not  upon  the  slip,  but  upon  the  collateral  question 
of  whether  the  policy  had  been  procured  by  mis- 
representation of  some  fact  matenal  or  essential 
with  reference  to  entering  into  the  policy,  and  tho 
misrepresentation  was  Sieged  to  be  that  a  port 
which  to  the  knowledge  of  the  parties  who  had  made 
and  signed  the  slij),  was  under  blockade,  had  never- 
theless been  described  as  an  open  port,  and  it  had 
been  expressly  stated  on  the  slip  that  the  blockade 
had  been  raised  and  had  ceased,  in  such  a  case  no 
one  can  doubt  that  upon  the  collateral  question  of 
fraud,  the  collateral  question  of   whether  one  of 
the  parties  to  the  insurance  had  been  guilty  of 
misrepresentation,  the  slip  would  for  that  purpose 
have  been  admissible  in   evidence.      It  is  quite 
enough,  therefore,  to  say  that  here  the   slip  was 
not  given  in  evidence  to  prove  a  binding  contract 
between  the  parties,  or  to  contradict,  or  to  explain, 
or  in  any  way  affect  the  construction  of  the  policy 
in  question  ;  but  that  it  was  given  in  evidence  only 
inasmuch  as  it  had  been  looked  at,  and  considered, 
and  found  a  guard  to  the  parties  who  arranged  the 
contract,  to  show  what   their  intention  was  in 
preparing  the  policy.     I  am  clearly  of  opinion  that 
for  that  purpose  it  was  admissible  in  evidence,  and 
that  it  might  be  used  for  that  purpose ;  and  when 
we    come  to  consider  that  the  question  is  not 
whether  this  was  a  binding  contract,  or  what  was 
the  contract  which  had  been  contained  in  the  slip, 
but  what  these  two  parties  who    prepared  and 
framed  the  policy  intended  at  the  time,  in  other 
words  whether  they  intended  it  should  be  a  policy 
on  ship  or  ships  to  be  declared,  for  that  purpose, 
as   it    appeared    they    acted    on    the    slip,   and 
prepared  from  the  slip  two  other  slips  from  which 
the  policy  was  prepared,  it  was  admissible.    It  is 
quite  impossible  to  decide  this  question  without 
looking  at  the  slip  upon  which  the  parties,  though 
they  were  under  no  obligation  to  act  upon  it,  £d 
nevertheless   act  in  this    particular  transaction. 
Upon  the  question  as  to  what  was  meant,  and 
whether  it  was  not  meant  that  this  should  be  a 
policy  on  shipor  ships  to  be  declared,  the  evidence 
IS  decisive.    The  parties,  in  order  to  determine  on 
the  form  of  the  policy,  how  it  should  be  prepared, 
looked  to  this  slip,  took  it  into  their  hands,  con- 
sidered its  effect,  what  it  was  that  had  by  this 
slip  been  arranged,  and  finding  it  was  to  be  an 
insurance  on  the  cargo  of  a  ship  or  ships  to  be  de- 
clared, they    prepared  the  two  other  slips  and 
executed  the  policy  in  question.    Under  these  cir- 
cumstances it  appears  t<)  us  that  the  question  was 
correctly  left  to  the  jnir,  and  there  was  evidence 
by  means  of  this  slip  which,  though  not «» bvo^disv^ 
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contract,  the  parties  acted  on  as  a  binding  con- 
tract, which  showed  that  the  parties  did  intend  it 
should  be  a  policy  upon  the  hides  by  a  ship  or 
ships,  and  that,  consequently,  the  policy  was  pre- 
pared in  its  present  firm.  The  name  of  the  ship  is 
immaterial,  and,  consequently,  the  plaintiffs  were 
entitled  to  the  benefit  or  the  policy  and  the  verdict 
of  the  jury ;  and,  inasmuch  as  it  was  open  to  them 
to  declare  any  ship  or  ships  they  thought  fit,  the 
declaration  of  a  wrong  name  from  whichever  point 
of  view  it  is  considered  became  wholly  immaterial. 
Keating  and  Brett,  JJ.  ;  Cuannell  and  Cleasby, 
BB.,  concurred. 

Judgnumt  affirmed. 
Attorneys  for  plaintiffs,  SiUyer  and  Fenwick, 
Attorneys  for  aefendants,  Hohner,  Robinson,  and 
Sioneham, 

COXJBT  OF  EXCKEQUEB. 

Reported  by  T.  W.  Sauh dbbs  and  H.  Lsioh,  Eaqra., 
Barriiters-at-Law. 


Monday,  AprU  22,  1872. 

(Before  Kelly,  C.B.,  and  Martin,  Bramwell,  and 

Cleasby,  BB.) 

Taubman  v.  The  Pacipic  Steam  Navigation 

Company. 

Carriage  hy  sea — Wilful  a/^  and  defauU — Exemp- 

tion  of  carrier  from  liability,  under  special  eon^ 

tract, 
A  special  contract,  entered  into  between  a  shipowner 

cmd  a  passenger  by  sea^  contained  a  provimon  tJiat 

tJie  shipowner  w&idd  'iwt  be  answerable  for  loss  of 

baggage  "  under  any  drcu/nist^nces  whatsoever ;" 
Held,  that  such  a  stipulalion  covers  the  ca^e  of  wil' 

fid  default  and  misfeasance  by  tlie  shipowner's 

servants, 
Martin  v.  The  Great  Indian  Peninsular  Railway 

Company  (17  L.  T.  Rep,  N,^  8,  349 ;  37  L,  J,  27, 

Ex. ;  L.  Rep.  3  Ex.  9)  explained. 
The  plaintiff  became  a  passenger  on  one  of  the 
defendants'  vessels  from  Bio  Janeiro  to  England. 
On  taking  his  passage  he  signed  a  contract  by 
which  the  company  engaged  to  carry  him  and 
his  luggage  upon  condition,  among  other  things, 
that  the  company  would  not  be  answerable  for  loss 
of  or  damage  to  the  luggage  **  under  any  circum- 
stance whatsoever."  On  the  vovage,  the  plain- 
tiff's portmanteau  was  lost  through  the  negligence 
of  the  defendant  company's  servants.  The  plain- 
tiff brought  an  action  for  the  loss  of  the  port- 
manteau, averring  in  the  declaration  that  the  loss 
was  occasioned  by  the  wilful  act  and  default  of  the 
defendants. 

To  this  the  defendants  pleaded,  setting  out  the 
terms  of  the  contract. 

Replication,  that  the  defendants  did  not  use 
proper  skill  and  care,  but  were  guilty  of  gross 
negligence  and  wilful  default,  and  that,  by  reason 
of  the  said  gross  negligence  and  wilful  demult,  the 
loss  was  occasioned,  and  demurrer  to  the  plea. 

Demurrer  to  the  replication. 

Oarth,  Q.C.  (with  mm  Morgan  Howard)  for  the 
plaintiffs. — ^The  act  complained  of  is  a  wrongful 
act  of  the  defendants'  own  doing,  against  the 
consequences  of  which  no  form  of  contract  can 

Srotect  them.  The  contract  would  protect  the 
ofendants  in  a  case  of  ordinary  negtigenoe,  but 
not  in  a  case  of  wilful  misfeasance  or  default. 
The  oonrta  have  never  held  that  a  com^ttsrf  ooxild 


screen  itself  from  liability  in  sodi  eaaei 
was  to  prevent  such  %ttempts  that  the 
and  Canal  Traffic  Act  (17  &  18  Vict  c. 
passed.    He  cited : 

Peek  V.  The  North  Staffordshire  Railway  d 
the  House  of  Lords,  8  L.  T.  Bep.  K.  S.  76 
241,  Q.  B. ;  10  H.  L.  Oas.  743 ; 
Story  on  Bajlmenta,  b.  549 ; 
Martin  v.  The  Oreat  India  Peninsular  Sd 
pony,  17  L.  T.  Bep.  N.  S.  340;  37  L  J 
L.  Bep.  3  Ex.  9. 

Cohen  for  the  defendants  was  not  calla 

EIelly,  C.B. — The  defendants  in  this 
entitled  to  our  judgment.  It  is  only  ne 
read  the  <x)ntract  in  order  to  decide  tliis  c 
defendants  are  not  to  be  liable  for  U 
luggage  "  under  any  circumstances."  T 
negligence"  of  the  defendants'  servants 
cumstance ;"  so  is  "  wilful  default."  If  tl 
been  actually  done  by  the  shipowners,  the 
have  been  a  trespass,  whatever  the  oonti 
be.  But  this  is  the  act  of  the  servant! 
action  is  really  one  for  breach  of  contract. 
Tlie  Great  Indian  Peninsular  Railway  C 
distinguishable,  for  there  the  freedom  fro 
only  extended  to  the  time  during  ^ 
baggage  was  to.  be  in  the  charge  of  the  t 

Ma&tin,  B. — I  am  of  the  same  opinioi 
I  can  see  from  the  imperfect  statement  c 
have  before  us.  The  defendants  are  not 
liabilities  of  common  carriers,  and  they  i 
make  any  terms  they  choose.  Pre 
words  in  tne  special  contract  were  insert 
very  purpose  of  exempting  the  oomp 
liability  for  the  acts  of  tneir  servants. 

Bramwell,  B. — I  am  of  the  same  opini* 
facte,  the  defendants  are  not  liable,  for  tb 
says  they  are  not  to  be  liable  for  the  lo 
gage  under  "  any  circumstances."  A 
occurred  under  certain  circumstances 
plaintiffs  are  seeking  to  recover.  Next 
consider  is  there  any  implied  exception! 
opinion  that  there  cannot  be,  for  the  pai 
easilv  have  expressed  it ;  see  the  ju^ 
Maule,  J.,  in  Borradaile  v.  Hunter  (5  M. 
12  L.  J.  N.S.  225,  C.  P.)  Then  it  is  urg 
certain  cases  the  Le^slature  have  interfe 
as  far  as  it  goes,  is  against  the  plain 
And  the  court  will  not  extend  the  Ba 
Canal  Traffic  Act  further  than  they  cai 
it  has  been  already  the  cause  of  more 
transactions  than  any  Act  of  Parliament 

Cleasby,  B. — What  is  the  meaning  of 
"  circumstances  P  "  I  find  in  Johnson's  I 
that  the  word  "circumstance,"  in  a  lej 
means  "  one  of  the  adjuncts  of  a  fact,  whi 
it  more  or  less  criminal."  Aiding  from  t 
tion  of  "  circumstance"  by  analogy,  I  she 
the  words  in  the  contract  will  cover  th 
case. 

Attorneys  for  the  plaintiffs,  Busby  and 

Attorneys  for  the  defendants,  iW 
and  Co. 
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Ex  parte  Michasi/ — Batuit  v.  Habxuet. 


[Q.B. 


r  OF  QUSEirs  bevck. 

J.  Shobtt  and  M.  W.  HcKsllaa,  Eaqn., 
BarrittenMkt-LAw. 


Monday,  June  3, 1872. 

Ez  pcurte  Michael. 

—AchniraUy  jurisdiction — Claim  for 

supplied  to  a  ship— Owner  domiciled 

I  or  IVales — Time  for  takmg  objection 

on, 

t   is  instituted  in   a  Ootmty   Court 

Jurisdiction)  under  31   ^  32   Vict, 

for  necessaries  supplied  to  a  ship, 
n  thai  the  owner  or  part  owner  of 
9   domiciled   in    Englcmd   or    Wales 

10,  s,  5)  must  he  taken  before  judg^ 
ronowiMied,  Where  the  objection  is 
ke  first  time  after  jiidgment  has  been 
,  a  prohibition  will  not  be  gra/nted. 
instituted  in  the  County  Court  of 
p  31  &  32  Vict.  c.  71,  8.  3)  for  neces- 
d  to  a  ship,  which  was  at  the  time  in 
Bristol,  and  judgment  was  given  for 

After  judgment  had  been  given  an 
as  made  on  behalf  of  the  owner,  Mr. 
^e  jud^e  to  stay  proceedings,  on  the 
Mr.  Jmchael  was  domiciled  in  Eng- 
dge  having  refused  to  ^ve  the  owner 

ground  that  this  objection  to  the 
hould  have  been  taken  at  the  trial, 

domicile  of  the  owner  should  then 
Dved  to  the  court, 

ster  moved  for  a  prohibition. — ^The 
b  jurisdiction  in  a  suit  for  necessaries 
31  &  32  Vict.  c.  71,  s.  3,  sub-sect.  2, 
\  that  "Any  County  Court  having 
isdiction  shall  have  jurisdiction,  and 
d  authorities  relating  thereto,  to  try 
ne    subject   and    according    to    the 

this  Act  the  following  causes.  .  .  . 

claim  for  towage,  necessaries,  or 
3au8e  in  which  me  amount  claimed 
eed  150Z."    The  County  Court  juris- 

0  such  suits  cannot  exceed  that 
L  the  High  Court  of  Admiralty, 
risdiction  of  the  High  Court  is 
4  Vict.  c.  10,  s.  5,  which  provides 
lurt  of  Admiralty  shall  have  jurisdic- 
y  claim  for  necessaries  supplied  to 
v^here  than  in  the  port  to  wnich  the 

unless  it  is  shown  to  the  satisfaction 
)hat  at  the  time  of  the  institution  of 
'  owner  or  part  owner  of  the  ship  is 
England  or  Wales."  [Blackbtjrn,  J. 
lOt  shown  to  the  County  Court  judge 
iudgment    was    given.    Lush,  J.— -If 

1  jurisdiction  to  pronounce  iudgment, 
terfere,  and  he  clearly  had  jurisdic- 
vas  not  shown  "that  at  the  time  of  the 

the  cause,  any  owner  or  part  owner 
i  in  England  or  Wales."]  There  was 
ity  of  raising  the  objection  at  the 
;he  defendant  was  absent  and  had  no 

The  statute  fixes  no  time  for  showing 
»ught  to  be  open  to  an  owner  or  part 
w  it  &t  any  time  before  the  ship  is 
SBUSN,  J. — ^The  statute  says  the  court 
irisdiction  unless  a  certain  thing  is 

satia&ction.  That  must  mean  that 
i8t  be  shown  whilst  the  court  is  still 
case,  and  before  judgment  has  been 


CocKBUBN,  C.J. — I  am  clearly  of  opinion  that 
there  ought  to  be  no  rule  in  tbiis  case.  The  case 
is  not  one  to  which  a  writ  of  prohibition  could 
properly  be  appUed  by  this  court.  It  is  conceded 
that  the  County  Court  had  jurisdiction  over  the 
subject  matter  of  the  suit,  and  the  only  ground 
on  which  the  judge  could  be  called  on  not  to  pro- 
ceed is  that  it  should  be  shown  to  his  satisfaction 
that  the  owner,  or  some  part  owner  of  the  vessel, 
is  domiciled  in  England  or  Wales.  That  is  a  thing 
which  must  be  shown  to  the  court.  And  when 
must  it  be  shown  P  Before  the  court  has  pro- 
nounced judgment.  If  it  is  shown  afterwards,  it 
may  be  a  ground  for  appealing  to  the  court  itself 
to  grant  a  new  trial,  but  is  not  a  case  for  a 
prohibition.  The  judge  had  jurisdiction  unless 
a  particular  defence  i^as  set  up  which  was 
not  set  up.  It  is  said  that  the  defendant  was 
absent  and  was  inops  consUii,  but  any  attorney 
could  readily  have  explained  to  him  the  position  in 
which  he  was. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
general  rule  of  the  common  law  was  that  where 
necessaries  were  suppUed  to  a  ship  at  home  the 
Court  of  Admiralty  had  no  jurisdiction,  but  if 
the  necessaries  were  supplied  abroad  then  the 
Court  of  Admiralty  had  jurisdiction.  Sect.  5  of 
24  Vict.  c.  10,  enacts  that  "the  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim 
for  necessaries  supplied  to  any  ship  elsewhere  than 
in  the  port  to  which  the  ship  belongs,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  at  the 
time  of  the  institution  of  the  cause,  any  owner  or 
part  owner  of  the  shin  is  domiciled  in  England 
or  Wales."  It  seems  to  me  to  be  clearly  intended 
by  this  that  the  Court  of  Admiralty  shall  have 
jurisdiction  though  the  necessaries  are  supplied  in 
England,  just  as  if  they  had  been  suppliea  abroad. 
If,  however,  the  owner  or  any  part  owner,  is  domi- 
ciled in  England  or  Wales,  tms  is  an  exception ; 
and  the  court  is  not  to  have  jurisdiction  if  tnair  is 
shown  to  its  satisfaction  before  judgment  is  given. 
The  objection  in  the  present  case  does  not  seem 
to  have  been  taken  until  after  judgment  was  pro- 
nounced, and  then  it  was,  I  think,  too  late. 

Mellor,  J. — I  am  of  the  same  opinion. 

Lush,  J. — I  am  of  the  same  opinion. 

CocKBUKN,  C.J. — I  may  add  another  reason  why 
the  objection  must  be  taken  before  judgment  is 
pronounced.  The  fact  of  the  domicile  of  the  owner 
or  part  owner  may  be  a  matter  in  dispute  between 
the  parties  on  which  evidence  is  to  be  given  by 
both  sides,  and  the  court  may  have  to  determine 
the  matter  before  giving  judgment  for  either  side. 

Bute  refused. 

Attorneys  for  applicant,  Ingledew,  Ince,  and 
Qreerdng. 


May  24  and  July  6, 1872. 
Batuit  v.  Hartley. 

Bailee— Wharfinger — Detention  of  goods  by — CoUu- 
sioe  transfer  of  biU  of  lading. 

The  pladntiff,  a  merchant  abroad,  reeewed  an  order 
for  wine  from  L.,  and  accordingly  shipped  certain 
cases  thereof  to  him  in  London,  also  forwarding  a 
hiU  of  lading.  Before  the  arri/val  of  the  vessel  L. 
deposited  the  biU  of  lading  with  the  defendant,  a 
wharfinger,  directinghim  to  warehouse  the goodi 
on  occotMit  of  L.     The  vnmA  oqmiv^  on^d^^na;^  >nQit«p 
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housed  hy  the  wliarfinger,  who  entered  it  in,  L.*8 
na/me,  but  subject  to  a  stop  order  piU  on  it  by  the 
shipowner  for  fr eighty  pxi/rsiMint  to  25  ^  26  Vict. 
e.  63,  s.  28.  L.  declined  to  accept  the  wine,  as 
not  equal  to  sample.  The  plaintiff  thereupon 
agreed  to  take  it  backt  and  L,  promised  to  send  a 
delivery  order  to  enable  him  to  obtain  it,  bui  did 
not  do  so,  and  it  afterwards  a/ppea/red  tiMt  L,  had, 
on  tlie  same  day,  indorsed  the  biU  of  lading  to  one 
M.,  who  thereby  caused  the  wine  to  be  transferred 
into  his  own  name  in  the  books  of  the  wliarjlnger. 
The  plaintiff  demanded  tlie  wiiie  from  tite  latter, 
offering  to  pay  aU  charges,  and  to  indemnify  him 
against  other  claims,  out  the  defendant  having 
given  warrants  to  M.,  refised  delivery.  The  jury 
found  that  the  transfer  of  the  biU  of  lading  from 
L,  to  M,  was  collusive  and  "not  for  value.  An 
auction  of  detinus  having  been  brought  by  the 
plaintiff  against  the  defenda/nt. 
Meld,  that  tJie  wha/Hinger  had  no  better  title  than 
L.,  his  bailor,  wfw  could  tiot  have  justijied  a 
detention  of  the  wine,  and  consequently  the 
plaintiff  was  entided  to  recover. 
This  was  an  action  of  detinue  to  recover  200  cases 
of  wine,  which  had  been  deposited  by  one  Leah 
with  the  defendant,  the  proprietor  of  a  sufferance 
wharf,  under  the  following  circumstances : 

The  wine  had  been  ordered  by  Leah  of  the  plain- 
tiff, and  was  shipped  by  him,  consigned  to  Leah, 
on  the  20th  Jan.  1870.  The  bill  of  lading  and 
invoice  were  forwarded  in  due  course.  Before  the 
arrival  of  the  vessel,  which  was  on  the  12th  Feb. 
1870,  Leah  deposited  the  bill  of  lading  at  the 
defendant's  wharf,  with  directions  to  take  delivery 
and  warehouse  the  goods  on  his  account.  This 
was  done,  the  shipowner  putting  on  a  stop  order 
for  freight,  pursuant  to  25  &  26  Vict.  c.  63,  s.  68, 
and  the  wine  was  entered  in  Leah's  name,  subject 
to  the  freight.  On  the  19th  Feb.  Leah,  having  in 
the  meantime  sampled  the  wines,  gave  notice  to 
the  plaintiff  that  they  were  not  according  to  con- 
tract, and  that  he  refused  to  accept  them.  A  cor- 
respondence thereupon  ensued,  which  led  to  no 
satisfactory  result,  and  on  the  19th  April  the 
plaintiff  came  to  London,  and  called  on  Leah,  when 
it  was  agreed  that  the  wine  should  be  taken  back, 
and  Leah  promised  to  send  a  delivery  order  to 
enable  the  plaintiff  to  obtain  it.  This,  however,  he 
failed  to  do. 

It  appeared  that  on  the  same  day  on  which  he 
had  thus  promised  to  deliver  to  the  plaintiff,  he 
had  endorsed  the  bill  of  lading  to  Ma^us,  and 
that  Magnus  took  it  to  the  defendant's,  and  pro- 
cured a  transfer  of  the  goods  into  his  own  name. 

In  the  beginning  of  May  the  plaintiff,  not  having 
succeeded  in  obtaining  tne  delivery  order,  called 
at  the  docks  to  make  inquiry,  and  in  consequence 
of  what  took  place  his  attorney  wrote  to  Leah  on 
the  subject,  and  received  an  answer  that  the  wine 
was  at  the  disposal  of  the  plaintiff,  but  subject  to 
charges  which  were  stated  to  amount  to2'2l.l4f8.9d. 
After  an  ineffectual  attempt  to  see  Leah,  an 
appointment  was  made  to  meet  at  the  office  of  the 
plaintiff's  attorney  on  the  27th  May,  when,  instead 
of  Leah,  Magnus  came.  He  said  ne  was  ready  to 
give  up  the  wine  on  payment  of  the  sum  which 
had  been  previously  named  by  heeJi.  That 
amount,  according  to  an  account  which  he  then 
showed,  was  made  up  of  171,  14s,  9d,  for  charges, 
and  52.  for  loss  of  profit.  The  attorney  tendered 
the  former  sum,  but  refused  to  pay  the  52.  for  loss 
of  profit.    Magnus  promised  to  soe  TioaSd  tta(i  %eu^ 


an  answer  the  same  afternoon,  but 
did.  On  the  10th  June  the  plainlifrB 
having  ascertained  where  the  wines  were* 
called  on  the  defendant,  showed  the  c 
dence  to  his  manager,  and  explained  tb 
tion,  and  then,  in  order  to  get  pos 
the  goods,  offered  to  pay  all  the  cb 
indemnify  the  defendant  against  the  da 
other  person.  The  defen£nt  refused 
on  the  ground  that  he  had  nven  warn 
wine  to  Magnus.  Ultimately  the  wine 
livered  up  to  another  person  by  Magn 

It  further  appeared  that  Magnus,  i 
name  the  wines  had,  as  above  sb 
jiransferred  on  the  19th  of  April 
the  3rd  June  paid  the  fireiffht  aoc 
warrants  for  deliverr  to  him  or  his  orde 
a  transfer  had  then  Been  made  firom  Ma{ 
holder  of  the  warrants.  Magnus  stated 
that  he  had  bond  fide  advanced  money 
the  wine,  but  this  was  negatived  by  the 
found  that  the  transaction  between  ^ 
Leah  was  colourable,  and  with  knowle 
part  of  Magnus  of  the  intention  of  Leah 
the  plaintiff  of  the  wine. 

The  Lord  Chief  Justice,  before  whon 
was  tried,  thereupon  directed  a  verdi< 
tered  for  the  plaintiff  for  160L,  witii  1 
defendant  to  move  (subject  to  the  fin< 
jury)  to  enter  a  verdict  for  him,  the  oot 
power  to  draw  any  inferences  of  fact 
sistent  with  that  finding,  a  role  havii 
tained  according  to  leave  reserved. 

Gibbons  {McUoU  with  him). — ^These  $ 
originally  the  plaintiff's,  and  the  only  * 
whether  he  parted  with  the  property  » 
it  in  any  other  person.  A  oailee 
the  bailed  goods  back  to  the  b^or, 
true  owner  steps  forward  and  claims 
**  a  party  with  whom  an  article  is  pled| 
takes  to  return  it  to  the  pledgor,  provid 
out  not  to  be  the  property  of  another :"  ( 
V.  ExceU,  6  Ex.  ^ ;  20  "L.  J.  209  Ex.,  p 
C.B.,  citing  Ogle  v.  Atkinson,  5  Ti 
Leah's  position  was  only  that  of  a  hold 
of  lading.  But  as  Lord  Campbell  said 
y.  Behrend  (23  L.  J.  265,  Q.  B.),  "  A  biU 
is  not,  Uke  a  bill  of  exchange  or  promu 
a  negotiable  instrument  which  passes  b^ 
livery  to  a  bond  fide  transferee  for  vali 
sideration,  without  regard  to  the  title  of 
who  make  the  transfer."  And  as  a( 
plaintiff  the  defendant  can  have  no  battel 
Leah.  In  Wilson  v.  Anderton  {IB.&Ai 
captain  of  a  ship,  who  had  taken  goods  o 
and  claimed  to  nave  a  lien  upon  them, 
them  to  a  bailee.  The  real  owner 
them  of  the  latter,  and  he  refosed  to  dd 
without  the  direction  of  the  bailor.  Hel 
bailor  not  having  any  lien  upon  the  goo( 
fusal  by  the  bailee  was  sufficient  evidi^ 
version.  At  the  time  the  plaintiff  here  ol 
goods  they  were  in  the  defendant's  keepiili 
latter  was  quite  aware  of  the  droumstaoM 
is  no  estoppel  in  this  case  whatever.  **  7% 
ment  of  a  deUvery  order  or  doc^  im 
not  (independently  of  the  Factors'  Aot^ 
beyond  tJuU  of  a  token  of  anaitdkor^^ 
possession  "  :  (Blackburn  on  Salet»89l^  * 
Benjamin  on  Sale,  p.  614.)  The 
stand  ina  better  position  tAi^ii^ 
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ive  found  collusion  between  Leah 
ich  defeats  the  effect  of  the  transfer : 
(^n,  9  East  506.)  These  coods,  being 
eharf  were,  in  contemplation  of  law, 
lip :  {Meyersiein  v.  Ba/rber,  22  L.  T. 
L.  Rep.4H.L.317.)  The  property 
)m  the  plaintiff.  The  property  oer- 
3st  on  shipment  (Brandt  v.  Bowlbu, 
and  coula  not  vest  until  the  goods 
at  when  seen  by  Leah  were  rejected, 
ho  would  recover  them  from  him 
iover  them  from  the  defendants. 
ijrie«,Q.C.  with  him)  in  support  of  the 
ig  that  the  property  of  the  goods 
biff,  Leah  would  have  no  answer  to  an 

But  the  wharfingers  are  in  a  better 
eah.  The  goods  arrived  with  a  bill 
e  defendants,  keeping  a  sufferance 
he  place  of  the  snipowners,  there- 
were  still  in  transitu.  The  plain- 
7er,  by  his  bill  of  lading,  "I  au- 
lold  this  wine  to  the  order  of  Leah." 
V.  Barber  (sup.),  it  was  held  that 
u*e  at  sea  the  parting  with  the  bill 
ch  is  the  symbol  of  the  coods,  is 
ne  ownership  of  the  goods  them- 
same  principle  applies  to  goods 
3onvenience  of  parties,  have  been 
ifferance  wharf  (11  A  12  Vict.  c. 
26  Vict.  c.  63,  s.  67).  As  long  as  the 

the  shipowner  has  not  been  oom- 
i,  the  bill  of  lading  is  a  living 
i  the  transfer  of  it  for  value  passes 
jroperty  in  the  goods."  Here  the 
liver  to   the  defendants,  under  a 

Elving  them  authority  to  transfer 
eah.  An  entry  is  made  in  the 
)oks  by  Leah  prior  to  the  arrival  of 
hen  it  reaches  the  wharf  he  proceeds 
les  a  fresh  entry  to  be  made,  and 
authority  to  hand  over  the  goods, 
n  interest,  and  that  being  so  the 
not  revoke  it :  ( Wood  v.  Leadbitter, 
S.)  In  Walker  v.  Eostron  (9  M.  A 
binger,  O.B.,  said:  **Thisisaca8eof 
ig  himself  to  appropriate  the  pro- 
ods  according  to  certain  directions 
tnd  appears  to  us  to  fall  within  that 

where,  when  an  order  has  been 
on  who  holds  goods  to  appropriate 
cular  manner,  and  he  has  engaged 
ne  of  the  parties  are  at  lioerty, 
•nsent  of  all,  to  alter  that  arrange- 
efore,  even  if  what  took  place 
notice  not  to  deliver  to  Leah, 
)s  it  was  not  competent  to  the  owner 
3  authority  which  he  had  given, 
no  revocation :  (WiUiams  v.  Everett, 

There  such  an  authority  was  held 
use  the  broker  had  not  entered  into 
*angement.  [Lush,  J. — What  point 
Q  the  Sufferance  Wharf  Acts  P]  That 
not  being  paid  his  freight,  is  entitled 
oods,  and,  therefore,  the  defendants 
Qtitled,  for  the  wine  was  landed  at 
der  a  stop  for  freight.  [Lush,  J.— 
the  goods  and  entered  them  in  his 
Hie  might  was  not  paid  for  some 
Tants  were  given  until  the  freight 
USE,  J. — ^Your  conversion  was  not 
I  to  deliver,  but  a  delivery  to  some 
e  defendant  bad  warranto  to  deliver. 


[Mellor,  J. — But  to  Magnus ;  and  the  jury  have 
found  that  Magnus  and  Leah  were  identified  with 
each  other.]  It  is  quite  consistent  with  the 
evidence  that  Leah  was  entitled  to  get  possession 
of  this  wine  as  against  the  plaintiff.  Mcurtin,  B.,  in 
Meyeratein  v.  Ba/rber  (16  L.  T.  Rep.  N.  S.  569 ; 
L.  Kep.  2  C.  P.  676),  says :  "  For  many  years  past 
there  have  been  two  symbols  of  property  in  goods 
imported ;  the  one  the  bill  of  lading,  the  other  the 
wharfinger's  certificate  or  warrant.  Until  the 
latter  is  issued  by  the  wharfinger,  the  former 
remains  the  only  symbol  of  property  in  the  ^oods." 
[CocKBURN,  C.J. — ^The  important  cjuestion,  is  how 
far  an  attornment  to  a  particular  individual  binds 
the  bailee  so  as  to  compel  him  to  yield  to  the 
demand  of  the  person  to  whom  he  has  attorned, 
when  in  the  meantime  he  becomes  aware  that  the 
property  is  in  anyone  else.] 

Cur.  adv.  vuU. 

July  6. — The  judgment  of  the  Court  (Cockbum, 
C.  J.,  Mellor  and  Lush,  JJ.)  was  delivered  by 
Mellor,  J.,  who,  after  stating  the  facts  as  above  set 
out,  proceeded  as  follows : — It  was  admitted  that 
Leah,  if  he  had  been  the  defendant,  would  have  had 
no  answer  to  the  action ;  but  it  was  ingeniously  con- 
tended by  Mr.  Ligham  that,  as  tne  defendant 
received  the  goods  for  the  shipowner,  subject  to 
his  lien  for  freight,  he  stood  in  all  respects  in  the 
position  of  the  shipowner,  and  when  the  freight 
was  paid  was  bound  to  deliver  according  to  the 
bill  of  lading,  and  that  the  transfer  by  direction  of 
Leah  to  Magnus,  and  the  giving  the  delivery 
warrant  to  Magnus,  amounted  to  a  delivery  to 
Leah,  and  discharged  the  defendant.  We  are  of 
opinion  that  this  argument  is  fallacious.  The 
defendant  received  the  goods  as  bailee  to  L^h, 
and,  although  he  might  have  justified  detaining 
them  on  behalf  of  the  shipowner  for  his  freight, 
yet  when  that  was  paid  he  held  in  no  other  than 
the  ordinary  relation  of  bailee,  and  could  have  no 
better  title  than  his  bailor  had.  Then  by  the 
finding  of  the  jury  Magnus  had  no  better  title 
than  Leah,  and,  as  the  plaintiff  had  tendered  the 
amount  of  charges  both  to  Magnus  and  the  de- 
fendant, the  plaintiff's  title  was  as  good  a^inst 
the  defendant  as  it  would  have  been  against  Leah. 
We  therefore  discharge  the  rule. 

Attorney  for  the  plaintiff,  0.  F.  Pasher. 

Attorney  for  the  defendant,  John  Frost. 


COUBT  OF  COMMON  PLEAS. 

Reported  by  H.  H.  HocKiso,  E.  A.  Kiwglakb,  and  H.  P. 
PooLKT,  Esqn.,  Barristers-&t-Law. 

Apra  21,  26,  27 ;  June  6, 1872. 
Harris  v.  Scaramanoa. 

Policry  of  inswra/nce—Flace  of  adjustment— Oeneral 
average  hss—Lmo  of  port  of  Bremen— Liability 
of  underwriters — Foreign  a/vera^e  statetnent. 

Actian  up(m  a  policy  ofir^swrance  on  a  voyage  from 
Taga/nrog  to  Bremen.  The  ship,  through  stress  of 
weather,  was  obliged  to  put  into  Constantinople, 
and  the  master  th&re  executed  a  bottomry  bond  on 
ship,  freight,  and  cxirgo,for  the  purpose  of  raising 
numey  to  repair  the  ship,  so  that  she  might  eon» 
tinue  the  voyage.  The  ship  was  again  obliged  to 
put  into  Malta  in  distress,  where  me  master  esoe- 
mded  a  second  hotUmry  hand  an  the  ship,  freightf 
and  cargo. 

On  the  ship*9  arrvoak  at  Brenweu  iVa  moater  ws 
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wmble  to  take  up  either  bond,  and  the  consignees 
of  the  cargo,  to  obtain  possession,  paid  off  the 
holders  of  both  bonds.  A  statetneivt  of  a/veraae 
teas  d/ravm  up  by  am,  average  stater  at  Bremen,  in 
which  the  ship  and  freight  was  charged  with  the 
sv/m  of  1185L  11«. 
The  underwriters  'paid  the  plaintiff  tlie  sum  with 
which  tlie  cargo  was  cha/rgea.  TJie  shipowner  being 
unable  to  pay  his  share  tlie  ship  was  sold,  when  a 
sum  of  663Z.  2s.  \0d.  stiU  remained  unsatisfied. 
It  was  admitted  that  such  a  loss  was  treaied  by  the 

law  of  Bremen  as  a  general  average  loss. 
Tlie  policy,  which  was  in  tlie  usual  form,  contained 
in  tlie  margin  the  following  conditions,  "  To  pay 
general  average  as  yer  foreign  stateynentifso  made 
up.** 
In  am  action  on  behalf  of  the  consignees  of  the  cargo 
against  the  underwriters  for  the  unsatisfied  sum. 
Held,  that  the  defendants  were  bound  by  the  foreign 
average  statement,  both  as  to  the  facets  and  as  to  tlie 
la/w  cf  general  average  at  the  port  of  Bremen.,  and 
tliat  the  plaintiffs  were,  tlierefore,  entitled  to  tlie 
sum  awarded  by  tlie  avei'age  stater. 
Per  Brett,  J.,  thai  although  the  undenvriter  of  a  policy 
in  tlie  ordinary  form  is  not  liahle  to  indemnify 
against  general  average  Joss,  lohether  awarding  to 
the  law  of  his  own  cowntry,  or  accordhig  to  tlie 
law  of  a  foreign  country,  if  the  general  average 
loss  be  not  inade  in  order  to  avert  loss  by  a  peril 
inswred  against ;  yet  tliat  the  constru^ction  of  the 
polidy  "  To  pay  general  average  as  per  foreign 
statement**  must  be  considered  as  an  obligation  to 
i/ndemnify  tlie  assured  against  any  loss  which 
might  fall  upon  him  by  compulsion  at  the  foreign 
port  of  adjustment. 
This  was  a  special  case  stated  for  the  opinion  of  the 
court,  pursaaut  to  an  order  of  Byles  J.,  made  with 
the  consent  of  the  parties.    The  action  was  brought 
upon  a  policy  of  insurance  for  41601.  to  recover  a 
loss  of  6631.  lOs.    The  declaration  contained  special 
counts  on  the  policy  for  a  general  average  loss, 
and  on  the  suing  and  labouring  clauses,  and  for  a 
loss  according  to  a  foreign  average  statement  made 
up  within  the  terms  of  the  policy,  and  there  were 
also  the  common  money  counts  for  money  had  and 
received,  and   for  money  paid,  and  for  interest. 
The  defendants  pleaded  a  denial  of  the  general 
average  loss,  and  a  denial  of  the  loss  under  the 
suing  and  labouring  clause,  and  that  the  claim 
upon  the  policy  had  been  satisfied  by  payments, 
and  to  the  money  counts  that  they  never  were  in- 
debted.   Before  the  case  came  on  to  be  tried,  by 
consent  of  the  parties  the  above-mentioned  order 
was  made  and  the  action  was  submitted  for  the 
decision  of  the  court. 

1.  The  plaintiffs  and  the  defendants  are  corn- 
factors,  and  carry  on  their  business  respectively  in 
the  city  of  London,  where  the  policy  of  insurance 
on  which  this  action  was  brought,  was  underwritten 
by  the  defendants.  The  said  policy  is  on  3122  chet- 
werts  of  rye  by  the  ship  Bella  Leandra,  on  a  voyage 
from  Taganrog  to  Bremen.  It  contained  a  clause 
to  pay  general  average  as  per  foreign  statement, 
if  so  made  up,  and  was  underwritten  for  4160L, 
being  the  whole  sum  thereby  insured. 

2.  The  plaintiffs  bought  the  cargo  of  rye  of  the 
defendants  on  behalf  of  their  principals  Messrs. 
Bacmeister  and  Stone.  These  last-named  gentle- 
men again  sold  the  cargo  to  Messrs.  Kneist  and 
Todeman,  who  again  sold  it  to  Messrs.  Bolte  and 
Co.,  of  firemen.  The  policy  in  c\vie?t\on,  axvd  tVi^ 
bUl  of  lading  of  the  rye  were  ftrat  \^aaieA.\>^  \)aft 


defendants  to  the  plaintiffs,  who  yuaA 
to  their  principals,  Messrs.  Bacmeister  n 
Thus,  ultimately,  the  documents  came 
hands  of  Bolte  and  Co.,  as  final  owner 
cargo. 

3.  The  Bella  Lea/ndra  was  an  Italian  tc 
sailed  from  Taganrog  on  the  voyage  insm 
about  22nd  Sept.  1^7,  having  on  board 
cargo  of  rye.  After  leaving  Taganrog 
countered  very  severe  weather,  and  wi 
month  of  Oct.  1867,  compelled  to  put  mU 
tinople  in  distress.  There  Capt.  Sdiia 
master  of  the  ship,  in  order  to  raise  ti 
necessary  for  repairs,  so  as  to  enable  tl 
continue  the  voyage,  executed  a  bottoi 
dated  17th  Feb.  1868,  on  the  ship,  fn 
cargo,  to  secure  the  repayment  of  the  a 
of  2120L,  with  maritime  interest  at  11 
which,  on  the  said  ship's  arrival  at 
amounted  to  the  sum  of  2353Z.  is.,  U 
Helbing,  merchant,  of  Constantinople, 
vanced  him  that  sum.  It  is  to  be  assnmi 
purposes  of  this  case  that  the  said  boo 
IS  valid  and  binding  on  the  said  cargo. 

4.  The  Bella  Leandra  sailed  from  Cons 
on  or  about  23rd  Feb.  1868,  and  again 
very  bad  weather,  and  on  or  about  2^ 
1868,  the  captain  was  compelled  to  pat : 
in  distress.  There  again,  in  order  to 
money  necessary  for  repairs,  so  as  to  1 
continue  the  voyage,  the  captain  execQ 
tomry  bond,  dated  29th  April  1868, 
freight,  and  cargo.  This  last-mentioned 
for  the  capital  sum  of  4422.  lbs.,  with 
interest  at  5  per  cent.,  which,  on  the  an 
said  ship  at  Bremen,  amounted  to  tb 
465/.  6s.  hd.,  and  was  in  favour  of  M 
Buttigieff,  merchant,  of  Malta,  on  bel 
firm  of  Guiseppe  Buttig^eg  e  figlii,  who 
that  sum.  It  is  to  be  assumed  for  the  p 
this  case  that  the  said  bond  was  and  is 
binding  upon  the  said  cargo. 

5.  The  said  Messrs.  "Solte  and  Go, 
merchants  carrying  on  business  at  Brt 
in  the  meantime  become^  the  purchase 
rye,  and  this  action  is  brought  by  the 
as  trustees  for  the  said  Messrs.  Bolte  an< 

6.  The  ship  sailed  f^om  Malta  on  or 
1st  of  May,  and  on  or  about  the  25th  of 
arrived  at  Bremen,  Messrs.  Bolte  and 
the  consignees  of  the  cargo. 

7.  The  bond  which  was  executed  at  ( 
nople  had  been  endorsed  by  Hermann  ] 
the  order  of  the  said  Messrs.  Bolte  and 
took  it  up,  and  on  the  arrival  of  thf 
Bremen  the  captain  was  unable  to  pay  ^ 
or  any  part  thereof. 

8.  The  bond  which  was  executed  at  1 
been  endorsed  by  Guiseppe  Buttigieg  v 
the  order  of,  and  was  taken  up  by,  the  d« 
and  by  them  endorsed  to  Messrs.  W.  i*J 
Co.,  of  Bremen,  and  as  the  said  captain  «i 
to  redeem  the  same  the  said  Mesen.  W. 
and  Co.  demanded  payment  thereof  fr«J 
Messrs.Bolte  and  Co.,  the  oonsigpeeB  of  j 
The  said  Messrs.  Bolte  and  Co.,  inowg 
vent  the  holders  thereof  from  ooftij 
claims  bv  a  sale  of  the  said  ougo^  ^ 
said  bonos  and  paid  off  the  holdiii  M 
taking  this  course,  whidi  was  Af.jl 

V  they  could  take,  the  said 
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ment  of  average  dated  the  3rd  Aug. 
repared  by  Hemrich  Tecklenborg,  an 
ber  in  Bremen,  in  which  the  loss 
the  said  bottomry  bonds  was  appor- 
en  the  carfi;o  and  the  ship  and  freight, 
tatement  the  amount  of  1088L  14a.  Ilc2. 
^portion  shown  as  faUing  upon  the 
le  amount  of  1185Z.  11«.  was  shown  as 
the  ship  and  freight. 

icstion  arises  as  to  the  said  sum  of 
Id.,  which,  it  is  admitted,  is  properly 
m  the  defendants  as  underwriters  on 
id  the  defendants  have  paid  the  same 
[essrs.  Bolte  and  Co.  accordingly. 

lid  Captain  Schiafiino  was  unable  to 
;ive  any  security  for  the  said  sum  of 
he  said  proportion  of  the  said  loss  so 
be  said  ship  and  freight,  according  to 
'age  statement  or  any  part  thereof. 

lid  Messrs.  Bolte  and  Co.,  in  order  to 
lent  of  the  said  sum  of  1185L  lis., 
)ortion  of  the  said  bottomry  moneys 
;aid  falling  upon  the  said  ship  and 
J  applied  to  the  Tribunal  of  Commerce 
the  same  being  a  court  of  competent 
in  that  behalf,  to  order  the  said  ship 
wid  the  proceeds  to  be  applied  in  or 
liquidation  of  the  said  amount.  The 
bA  of  Commerce  duly  made  the  said 
ifter  the  requisite  public  notices  had 
he  said  ship  was,  with  due  observance 

form,  sold  by  public  auction  by  one 
jinmeyer,  a  ship  broker,  at  Bremen, 

the  12th  Sept.  1868,  under  the  order 
'ribunal  of  Commerce  for  4450  thalers 
to  12i)l.  10».  2d.  sterling,  or  there- 
g  the  highest  price  that  could  be  ob- 
;r,  and  the  net  proceeds  of  the  said 
andcd  over  to  the  said  Messrs.  Bolte 
er  the  order  of  the  said  Tribunal. 

deducting  the  said  net  proceeds  of  the 
m  the  said  sum  of  11856.  Il8.  so  falling 
id  ship  and  freight  according  to  the 

statement  of  the  3rd  Aug.  1868  as 
ere  remained  a  balance  of  663L  28.  lOd. 
lum  so  as  aforesaid  falling  on  the  said 
eight,  in  respect  of  which  the  said 
;e  and  Co.  were  still  unsatisfied,  and  a 
ipplemental  average  statement,  dated 
;t.  1868,  was  made  up  by  the  said 
tcklenborg,  in  which  the  said  sum  of 
.  was  stated  as  the  amount  which  the 
pay  as  additional  bottomry  debt  to  the 
.  Bolte  and  Co.     It  is  admitted  that 

mentioned  average  statement  of  the 
8,  as  well  as  the  said  former  statement 
iug.,  is  in  all  respects  accurate  as  to 
i  figures,  and  is  correctly  made  up  in 
vith  the  law  in  force  in  Bremen. 

a  loss  as  that  which  has  occurred  in 
case  is  treated  at  Bremen  as  a  general 
,  and  not  as  a  particular  average  loss. 
the  German  code  of  commercial  law  is 
re  enactment  in  force.  The  sections 
which  enunciate  the  principles  of  law 
ularly  applicable  to  the  present  case 
595,  697,  734,  735,  824,  sub-sect.  5,  and 
.  1.  Either  party  is,  on  the  argument  of 
be  at  hberty  to  refer  to  a  copy  of  the 
bioh  was  identified  by  several  witnesses 
auzuMion  which  was  sent  to  Bremen. 


The  following  is  a  translation  of  the  above-men- 
tioned articles : 

Art.  692.  All  the  objeots  hypothecated  are  jointly  and 
severally  liable  to  the  bottomry  creditor.  Even  before  his 
claims  beoome  due  the  creditor  can,  after  the  arrival  of 
the  vessel  in  the  port  of  destination  of  the  Bottomry 
voyage,  apply  for  an  arrest  of  idl  the  bottomried  objects. 

Art.  695.  The  master  shall  not  deliver  the  bottomried 
cargo,  either  entirelv  or  partially,  before  the  creditor  has 
been  paid  or  properly  secured,  otherwise  the  master  is 
personally  answerable  to  the  creditor  for  the  bottomry 
debt,  so  far  as  he  could  at  the  time  of  their  delivery  have 
been  paid  by  the  goods  so  given  up  ;  until  the  contrary  is 

g roved,  it  shall  be  considered  that  the  creditor  could 
ave  been  paid  in  full. 

Art.  697.  If  the  amount  of  bottomry  is  not  paid  when 
due,  the  creditor  may  apply  to  the  proper  court  to  order 
the  sale  of  the  ship  and  caigo  on  which  bottomry  has 
been  taken,  and  also  to  hand  over  the  bottomried  freight. 
The  action  shall  be  brought,  as  far  as  the  ship  and 
freight  are  concerned,  against  the  master  or  owner ;  as  to 
the  cargo,  if  before  its  delivery,  against  the  master ;  after 
its  deh very,  against  the  consignee,  so  long  as  it  is  in  his 
own  possession,  or  in  the  custody  of  any  person  holding  it 
for  his  account.  If  the  master,  in  order  to  continue  hia 
voyage  for  the  purpose  of  an  expenditure  that  does  not 
come  under  general  average,  has  hvpiotheoated  the  cargo, 
or  has  disposed  of  the  cargo  by  sale  or  by  appropriation, 
the  loss  sustained  by  one  proprietor  of  the  cargo  by  reason 
that  his  claim  for  indemnincation  cannot  be  at  all,  or 
cannot  be  fully  satisfied,  out  of  the  ship  and  freight 
(Art.  509,  510,  618)  shall  be  borne  by  all  tne  proprietors 
of  the  cargo,  according  to  the  principles  of  general 
average.  In  ascertaining  the  loss,  the  indemnification 
indicated  in  Art.  713  is  applicable  in  relation  to  the 
proprietors  of  the  cargo  in  all  cases,  especially  also  in 
the  case  of  the  second  paragraph  of  Art.  613,  for  the 
value  of  which  this  indemnihcation  is  determined,  the 
goods  so  sold  shall  contribute  to  a  general  average,  if 
such  occur. 

Art.  735.  The  contributions  to  be  paid  under  the  stipu- 
lations of  Art.  735  and  Art.  734  are  in  all  respects  placed 
on  the  same  footing  as  contributions  in  cases  of  general 
average. 

Art.  824.  The  insurer  bears  all  risks  to  which  ship  or 
cargo  are  exposed,  during  the  continuance  of  the  insur- 
ance, if  not  otherwise  determined  by  the  following  pro- 
visions or  by  contract.  He  bears  in  particular  (sub-sect. 
5)  the  risk  of  the  hypothecation  of  the  insured  goods,  for 
the  purpose  of  continuing  the  voyage,  or  of  the  disposal 
of  the  same  by  sale  or  by  hyi>othecation  for  the  like  pur- 
pose (Art.  507,  510,  734). 

Art.  838.  The  insurer  is  liable  for  (sub>sect.  1)  the 
contributions  to  general  average,  including  those  which 
the  insured  has  to  bear  on  account  of  a  loss  snfifered  by 
him,  the  contributions,  which  by  Art.  637  and  734,  sub- 
ject to  the  principles  of  general  average,  shall  be 
accounted,  and  an  amount  to  contributions  to  general 
average.  If  ships  and  cargo  are  hypothecated  together, 
each  has  to  contribute  its  proportion  towards  the  dis- 
charge of  the  amount  for  whic^  they  have  been  hypothe- 
cated, as  if  the  loss  were  a  general  average  loss,  and, 
should  the  ship  be  unable  to  discharge  its  proportion 
of  liability,  the  owner  of  the  cargo  womd,  in  addition  to 
discharging  the  proportion  of  Uability  attaching  to  the 
cargo,  have  to  make  up  the  deficiency  as  a  gencural  aver- 
age loss. 

This  deficiency  would  be  made  good  to  the 
owners  of  the  cargo  by  their  undenvritors,  if  the 
owners  of  the  cargo  have  insured  their  interest. 
If  this  case,  therefore,  had  been  decided  at 
Bremen,  the  defendants  would  have  been  held 
liable,  by  tihe  tribunals  there,  to  make  good  to  the 
said  Messrs.  Bolte  and  Co.  the  whole  of  the  said 
sum  of  663Z.  2s.  lOd. 

15.  The  defendants  have  refused  to  pay  to  the 
plaintifiEs,  as  trustees  for  the  said  Messrs.  Bolte 
and  Co.,  the  said  sum  of  663L  28.  lOd.  or  any  part 
thereof.  The  court  is  at  liberty  to  draw  inferences 
of  facta.  The  sdiedule  annexed  to  the  case,  con- 
taining a  translfttioa  ol   the  first   imd  «fifiAi^^ 
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bottomiy  bonds,  executed  at  Constantinople  and 
Malta,  formed  part  cl  the  special  case. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiffs,  as  trustees  for  the  said 
Messrs.  Bolte  and  Co.,  are  entitled  to  recover  from 
the  defendants  the  said  sum  of  663Z.  2«.  lOd.,  or 
any  part  therof. 

If  the  court  shall  be  of  opinion  that  they  are  so 
entitled,  judgment  is  to  be  entered  for  the  plain- 
tiffs with  costs  of  suit.  If  the  court  shall  oe  of 
opinion  that  they  are  not  so  entitled,  judgment  shall 
be  entered  for  the  defendants,  with  costs  of  suit. 

The  plaintiff*s  points  of  argument  were  that  the 
average  statement  of  3rd  Auj^.  1868  in  the  ninth 
paragraph  of  the  case  mentioned,  and  also  the 
further  or  supplemental  average  statement  of  Srd 
Oct.  1868,  in  tne  thirteenth  paragraph  mentioned, 
were  and  are  foreign  statements  xnade  up  within 
the  meaning  of  the  memorandum  in  the  policnr  of 
insurance ;  secondly,  that  the  sum  of  663L  2a.  lOd, 
is  a  general  average  loss  for  which  the  defendants 
are  uable  under  the  said  foreign  statements,  or  one 
of  them;  thirdly,  that  the  execution  of  the  bot- 
tomry bonds  was  the  consequence  cl  injuries  by 
the  perils  insured  against,  and  that  Messrs.  Bolte 
and  Co.  were  compelled  to  take  up  the  bonds 
before  they  could  ootain  possession  of  the  cargo, 
and  are  entitled  under  the  policy  to  recover  from 
the  defendants  the  money  so  expended  as  a  loss  by 
perils  of  the  seas. 

The  defendants,  on  the  contrary,  relied  on  the 
following  points  of  argument :  First,  that  the  pay- 
ment wmch  is  sought  to  be  recovered  in  this  action 
is  not  a  loss  or  expenditure  covered  by  the  policy 
declared  upon;  secondly,  that  the  said  payment 
was  not  caused  proximately  by  perils  insured 
against  so  as  to  constitute  a  genenJ  average  loss 
within  the  meaning  of  the  poUcy ;  thirdly,  that  the 
average  statement  was  maae  up  at  Bremen,  upon 
the  hypothesis  that  there  was  an  absolute  necessity 
for  the  captain  of  the  BeUa  Lecmdra  to  make  the 
bottomry  bonds  on  which  payment  has  been  made, 
and  the  plaintiffs  have  not  proved  this  was  the 
case,  as  tney  were  bound  to  do ;  fourthly,  that  the 
clause  to  pay  general  average  as  per  foreign 
statement,  if  so  made  up,  is  not  to  be 
extended  to  make  the  underwriters  liable 
for  a  loss  by  way  of  general  average  which 
is  not  a  general  average  loss  according  to 
English  law;  fifthly,  that  aocordins  to  Bremen 
law,  as  stated  in  the  special  case,  the  claim  now 
sought  to  be  charged  upon  the  carso  was  pri- 
marily chargeable  upon  the  ship  and  u*eight,  and 
it  is  not  shown  that  any  part  of  the  claim  in  ques- 
tion has  been  charged  upon  the  freight  which  was 
earned. 

The  policy  of  insurance  was  in  the  usual  form 
for  a  voyage  from  Taganrog  to  Bremen,  but  in  the 
margin  wore  inserted  additional  conditions,  as 
follows : 

Additional  condiliona—^,  Bella  Leafidra. — With  leave 
to  call  for  orders  as  often  as  required,  and  at  any  inters 
mediate  port  or  ports,  place  or  places,  for  anv  purpose 
whatsoever,  inolndinff  idl  risk  of  crait  to  and  from  the 
ship,  and  particnlarly  of  anv  special  lighterage,  each 
lighter  or  craft  being  oonsidered  as  if  separately  In- 
sured. 

To  pay  general  average  as  per  foreign  ataiemerU,  if  ao 
ftMde  up, — Warranted  free  from  partioolar  average,  on 
leas  the  ship  or  craft  be  stranded,  simk,  or  burnt,  but 
this  warrant  not  to  exonerate  the  underwriters  from  the 
liability  to  pay  any  special  charffes  for  mats,  ware- 
houRinp.  forwarding,  or  otherwise,  u  inonrred,  as  well  as 
partiAl  lotM  arising  from  transshipment. 


Warranted  free  from  capture  and 
Beqnences  of  any  attempt  thereat. 

Sir  Oearge  Honyman,  Q-G.  (IPLeoi  wi 
— ^The  important  point  is  whether  the  and 
are  liable  to  pay  general  aversfpe,  wbic 
general  average  according  to  Enffhsh  law; 
IS  the  effect  to  be  given  to  the  olanse  top 
average  as  per  foreign  statement  if  bo  i 
The  policy  is  on  cargo  alone,  and  the  qi 
one  which  should  be  discussed  between 
owner  and  owner  of  the  cargo  at  the  port 
ment.  As  a  general  rule  the  place  for  i 
ment  of  general  average  is  the  8hip*i 
destination  or  discharge.  When  thislu^ 
a  foreign  port  the  general  average  loss  h 
there  according  to  the  law  and  oaage  of  tl 
to  which  such  foreign  port  belonffs,  and  i 
ment  so  made  is  called  a  foreign  a^justmei 
is  a  great  diversity  in  the  practice  oi 
coimtries  as  to  whiat  shall  and  what  sh 
included  in  general  average ;  sometimes 
included  and  charged  for,  which  are  genei 
in  the  country  where  the  acyustment  is  s 
not  in  the  country  where  the  charter- 
entered  into  and  the  policy  of  insurant 
and  sometimes  a  different  proportion  of 
tion  is  assessed  in  the  foreign  port  from  1 
is  chargeable  in  the  home  port.  In  eithc 
questions  arise:  First,  are  the  ooadvei 
among  themselves  bound  by  the  foreij 
ment  r  Secon^,  are  the  respective  un 
bound  by  it  P  It  is  generally  a||preed  tl 
are  liable  to  make  contribution  in  accon 
the  laws  of  the  place  of  adjustment 
on  Marine  Insurance,  p.  814,  says, "  That 
writer  is  in  all  cases  bound  by  a  foreign  a 
of  general  average  when  it  is  rightly  sett 
ing  to  the  laws  and  usages  of  a  foreign  ] 
that  unless  it  is  dearl;^  proved  to  have  Ix 
in  strict  conformity  with  such  laws  and 
is  not  bound  thereby  in  any  case  in 
would  not  be  bound  in  his  own  countr} 
the  case  of  Newmcvn  v.  Ccuudet  (2  Park 
the  assured  owner  of  goods  had  been  ooi 
pay  imder  a  foreign  adjustment  settle< 
m  respect  of  losses  which  would  not  1 
general  average  in  this  country,  and 
tributory  values  differently  computed  1 
they  would  have  been  here ;  yet  as  it  < 
peared  in  evidence,  that  all  the  losse 
were  general  average  at  Pisa,  and  that  1 
tionment  was  correct  according  to  the  i 
usage  of  the  place,  the  assured  recovere 
the  underwriters  the  full  amount  ot 
So  in  Wcdpole  v.  Ewer  (2  Park  Ins.  898), 
of  a  respondentia  bond,  not  liable  to  gener 
at  aJl  in  this  country,  was  compelled 
contribution  under  a  foreign  a^justmei 
in  Denmark,  and,  upon  evidence  giv€ 
was  in  accordance  with  the  law  and  j 
Denmark,  he  recovered.  Here  the  partu 
into  the  contract,  not  with  reference  to 
England,  but  according  to  the  state  of  t 
the  port  of  adjustment  (Simona  and 
WhU^,  2  Bam.  and  Ores.  806.)  In  Powi 
mare,  4>  M.&  S.  141,  it  was  decided  that  ti 
of  goods  to  a  foreiffn  country  is  not  Hi 
demniiy  the  assured,  who  is  obliged  1^ 
of  the  court  there,  to  pay  nontributMMitO 
average,  which  by  the  law  of  this  000 
not  have  been  demanded,  where  it  dMI 
that  the  parties  oontracsted  ii|KMI  f 
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„  among  merchants  obtaining  in  the 
2  ooontry  to  treat  the  same  as  general 
« ;  bnt  such  asa^e  is  to  be  collected  merely 
bhe  recitals  ana  assumption  made  in  the 

•i  T.  Smith,  L.  Bep.  4  Q.  B.  414;  20  L.  T.  Bep. 
i.  &868. 

hin  WiUiavM  (with  him  Cohen),  for  the 
ant. — The  defendant  is  not  liable  for  the 
B  of  663L  28.  10(1.  This  was  an  English 
made  in  London  from  Taganrog  to  Bremen. 
igh  the  policy  is  an  English  policy,  I  do  not  con- 
sat  the  average  is  not  to  be  calculated  accord- 
tiiie  practices  and  usages  of  the  port  of  adjust- 
But  it  does  not  appear  that  the  663L  2s.  \0d. 
incral  average  according  to  the  law  of  Bre- 
ind  was  not  a  loss  covered  by  the  policy, 
eaning  of  the  clause  "  to  pay  general  average 

foreign  statement  if  so  made  up  "  means 
f  the  assured  has  by  the  perils  insured 
t  been  compelled  to  make  a  contribution  in 
J  average,  the  underwriters  will  repay  him 
ing  to  the  foreign  average  statement,  if  so 
ap.     The  definition  of  general  average  is 

several  interests  are  exposed  to  one  com- 
anger  which  threaten  the  destruction  of  all 
le  is  sacrificed  for  the  general  good,  the  owner 
ipoods  which  ai*e  sacrificed  is  entitled  to  call 
k  owners  of  the  others  to  contribute  rateably 
It  the  loss.  This  is  the  rule  of  the  general 
Ip  by  the  Bhodian  law  two  centuries  later 
■e  law  of  marine  insurance.  Benecke  says  : 
|b  a  law  by  which  everybody  is  bound  accord- 
Rihe  law  of  the  place  of  adjustment,  and  it 
in  difibrent  countries."  The  ship,  cargo,  and 
t  are  all,  therefore,  liable  to  contribute.  The 
in  was  justified  in  raising  money  on  a 
nry  bond  binding  them  all,  and  binding  each 
ifcdy  for  the  whole  sum.  [Bovill,  C.J. — 
ay  this  liability  arises  from  the  insufficiency 
Boip  to  pay  the  bondholders.]  Yes,  for  this 
Liability  arising  under  the  bottomry  bond. 
T,  J. — ^We  may  take  it  that  according  to 
sh  law,  that  would  not  be  a  general  average 
bntion.]  The  ship  must  be  kept  in  repair 
e  shipowners ;  this  is  a  mere  debt  from  the 
WTier  to  the  owner  of  cargo.  [Bovill,  C.J. — 
in  say  you  are  not  liable  under  any  clause  in 
olicyPj  I  say  we  are  not.  The  policy  is 
nted  free  from  particular  average,  unless  the 
is  stranded,  sunk,  or  burnt,  but  not  to  pay 
pecial  charges  for  mats,  warehousing,  lor- 
ng  or  otherwise.  This  is  not  particular 
ge  according  to  Kideton  v.  Em^nre  Marine 
once  Company  (15  L.  T.  Rep.  N.  S.  12; 
p.  1  C.P.  535,  (Ex.  Ch.)  2  C.  P.  357) ;  for  this 
•  a  loss  at  all  from  any  peril  insured  against, 
t  is  not  because  the  goods  have  been  bot- 
ed  that  the  owners  can  come  down  on  the 
[Writers.    This  is  clearly  a  loss  not  covered 

0  policy,  and  arising  from  a  peril  uninsured 
at;    for   the  plaintiff    to   recover  he  must 

that  this  was  a  loss  which  has  arisen  proxi- 
ly  from  the  perils  insured  against : 
oiPeU  V.  Gudgeon,  4  M.  &  S.  431 ; 
orguy  y.  Hobson,  2  Bam.  &  C.  7. 

1  part  of  the  cargo  is  sold  for  the  benefit  of 
^p  and  carso,  that  would  not  be  a  loss  by 

en  the  seas,  out  it  would  be  a  general  average 
bat  if  the  ship  were  chased  by  an  enemy, 
lurt  of  the  ooods  were  thrown  overboard  to 
I  oaptnre^  toat  would  be  a  case  of  general 


average  loss,  but  would  not  come  within  the  terms 
of  the  policy,  and  even  assuming  here  that  this  is 
a  general  average  loss,  which  I  dispute,  we  are  not 
liable  if  the  loss  is  not  included  in  the  policy, 
and  if  the  underwriters  are  made  liable,  it 
is  in  spite  of  the  words  of  the  policy.  The 
case  of  Dent  v.  Smith  (L.  Eep.  4  Q.  B.  214; 
20  L.  T.  Rep.  N.  S.  868)  is  distinguishable.  Tlie 
gold  being  cast  into  the  hands  of  persons  who 
would  not  part  with  it,  it  was  a  payment  of  a 
ransom  to  obtain  back  the  possession. 

Great    Indian   Peninsular    Railway    Company    v. 

Saunders,  4  L.  T.  Eep.  N.  S.  240 ;  1  B.  &  S.  41.  Ex. 

Ch. ;  2  B.  &  S.  266 : 
Booth  V.  Gair,  15  C.  B.,  N.  S.,  291 ;  33  L.  J.  99,  C.  P. 

In  Hallet  v.  Wigram  (9  C.  B.  580)  it  was  decided 
that  a  claim  for  contribution  to  general  average 
arises  only  where  a  part  of  the  cargo  is  sacrificed 
for  the  preservation  of  the  ship  and  the  rest  of  the 
cargo  from  an  impending  danger,  not  where  part 
of  the  cargo  is  sold  to  raise  money  at  a  port  to 
which  the  ship  has  put  back  for  the  renair  of 
damage  incurred  by  ordinary  perils  of  the  sea. 
In  delivering  the  judgment  of  the  court  in  that 
case,  Wilde,  C.  J.  says,  "  The  result  of  these  cases 
is  thus  summed  up  in  Abbot  on  Shipping,  p.  497  : 
If  a  vessel  goes  mto  port  in  consequence  of  an 
injury  which  is  itself  the  subject  of  general 
average,  such  repairs  as  are  absolutely  necessary 
to  enable  her  to  prosecute  her  voyE^ge,  and  the 
necessary  expense  of  port  charges,  wages,  and 
provisions  during  the  stay,  are  to  be  considered  as 
general  average ;  but  if  the  damage  was  incurred 
by  the  mere  violence  of  the  wind  and  weather, 
without  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  all  concerned,  it  falls,  with  the  expenses 
consequent  upon  it,  within  the  contract  of  the 
shipowner  to  Keep  his  vessel  tight,  staunch,  and 
strong  during  the  voyage  for  which  she  is  hired." 
Sir  George  Honym^n  m  reply. — It  is  not  neces- 
sary for  me  to  show  this  to  be  a  case  of  general 
average  according  to  English  law.  If  I  show  it 
was  a  case  of  general  average  according  to  the  law 
of  Bremen,  the  underwriter  will  be  liable  to  the 
consignee  of  the  goods. 

Cur,  adv.  vult, 

June  6th. — The  judgment  of  the  court  was  de- 
livered by  Bovill,  C.  J. — This  action  was  brought 
to  recover  from  the  underwriters  on  goods  for  an 
alleged  general  average  loss  sustained  by  the 
plaintiffs  as  owners  of  a  cargo  of  rye,  bv  the  Bella 
Lea/ndra,  insured  on  a  voyage  from  Taganrog  to 
Bremen.  Upon  that  voyage  the  vessel  with  her 
cargo  on  board  having  reached  Bremen ;  that  was 
the  proper  port  for  the  adjustment  of  any  claim  or 
liability  for  general  average,  and  the  adjustment 
would  have  to  be  madQ  there  according  to  the  law 
of  Bremen,  and  would  be  binding  as  between  the 
shipowner  and  the  owner  of  the  cargo.  It  does 
not,  however,  necessarily  follow  that  an  under- 
writer upon  an  ordinary  form  of  policy  would  be 
liable  for  the  whole,  or  even  any  part  of  the  general 
average  so  adjusted.  If  the  sacrifice  or  loss  which 
occasioned  the  general  average  arose  from  any  of 
the  perils  insured  against,  or  the  consequences  of 
them,  or  from  proper  endeavours  to  avert  such 
perils  or  their  consequences,  to  that  extent  the 
underwriters  would  under  the  terms  of  an  ordinary 
policy,  and  according  to  well-known  maritime 
usage,  be  liable  to  indemnify  the  assured,  though 
as  between  the  shipowner  ana  the  owner  of  the  caiv*^ 
neither  might  be  introduced  into  the  atAatom 
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of  general  average,  for  which  the  underwriters 
upon  the  ordinary  form  of  policy  would  not  be 
liable.  There  are  also  many  differences  in  the 
laws  of  various  countries  as  to  what  are  to  be 
deemed  the  proper  subjects  of  general  averaee,  as 
well  as  with  respect  to  the  proportions  or  value  in 
or  upon  which  the  apportionment  should  be  made ; 
and  under  these  circumstances  the  present  pohcy 
was  entered  into,  with  a  special  memorandum  as 
to  ^neral  average.  By  that  memorandum,  in 
addition  to  the  ordinary  insurance  in  the  body  of 
the  policy,  the  underwriters  agree  "  to  pay  general 
average  as  per  foreign  statement  if  so  made  up," 
with  certain  special  warranties  as  to  particular 
average  and  capture  or  seizure.  It  seems  to  me 
that  Die  general  effect  of  the  memorandum  is  to 
make  the  underwriters  liable  as  for  general  average 
for  whatever  the  assured  owners  of  the  goods 
might  be  called  upon  to  pay  on  that  account  by 
the  foreign  statement  of  adjustment.  This  memo- 
randum was  probablv  introduced  in  order  to  avoid 
all  Questions  not  only  as  to  the  propriety  of  par- 
ticular items  beine  treated  as  the  subject  of  gene- 
ral average,  but  i2so  as  to  the  correctness  of  the 
apportionments,  and  I  find  it  difficult  to  place  any 
other  reasonable  construction  upon  the  term  of 
the  pohcy  and  memorandum,  if  it  be  open  to 
this  court  to  consider  and  determine  the  question 
whether  the  663L  2«.  lOd,  claimed  in  this  action  or 
any  part  of  it  was  properly  the  subject  of  general 
average  according  to  the  law  of  England,  I  should 
be  of  opinion  that  it  was  not,  and  that  this  was 
not  a  loss  covered  by  an  ordinary  pohcy  in  the 
usual  form.  So  if  we  had  to  determine  whether 
this  sum  was  strictly  general  average  according  to 
the  law  of  Bremen,  as  set  forth  in  me  special  case, 
it  may  well  be  argued  that  it  is  not  stnctly  gene- 
ral average,  but  is  merely  to  be  treated  in  a  similar 
manner  by  the  law  of  that  place.  It  seems  to  me, 
however,  that  under  the  terms  of  this  policy  the 
underwriters  and  the  assured  have  both  a^eed  to 
accept  the  adjustment  and  statement  of  the  aver- 
age stater  in  the  foreign  port  if  and  when  made  as 
conclusive  between  them,  both  in  principle  and  in 
details  as  to  the  loss  which  the  imaerwriters  are  to 
undertake  in  respect  of  general  average,  subject  to 
the  exception  of  any  matters,  such  as  capture  or 
seizure,  which  are  excluded  by  the  express  terms 
of  the  policy.  In  this  case  a  maritime  Hen  on  the 
car^  was  created  by  the  bottomry  bonds,  and 
which  involved  a  liabihty  of  the  cargo  to  make 
good  any  deficiency  caused  by  the  insufficient 
value  of  the  ship  to  cover  its  own  proportion  of  the 
bottomry  bonds,  and  the  necessity  tor  giving  the 
bottomry  bonds  and  creating  that  hen  arose  from 
perils  of  the  seas,  though  those  debts  would  not 
necessarily  be  the  subject  of  general  average  as 
against  the  underwriters  according  to  the  law  of 
England  or,  possibly,  by  the  law  of  Bremen. 
How,  then,  is  the  question  to  be  determined 
whether  the  claim  in  this  case  is  to  be  considered 
as  general  average  for  which  the  underwriters  are 
liable  P  Is  it  to  oe  determined  by  the  court,  or  by 
the  statement  of  the  foreign  average  staterP  It 
seems  to  me  that  by  the  express  agreement  of  the 
parties  contained  m  the  memorandum,  it  is  not 
open  to  us  to  determine  it,  and  that  we  have  only 
to  see  whether  the  foreign  adjustment  which  gives 
rise  to  this  claim  has  been  in  fact  made  or  not. 
Has  there,  then,  been  such  a  statement  of  general 
average  made  in  Bremen  with  respect  to  the 
amount  now  claimed?  and  how  doea  \k<b  iu&Uat 


stand  upon  this  fact  as  stated  in  the  ipee 
The  plamtiffs  contend  that  there  was  m 
ment ;  the  defendants,  on  the  other  Imdi 
that  there  was  no  such  statement,  and 
passages  in  the  case  as  to  the  statement  d 
do  not  treat  it  as  a  statement  of  general 
but  as  a  mere  calculation  of  the  defideDC 
upon  the  sale  of  the  ship  from  the  prooeei 
sale  being  insufficient  to  pay  the  amoa 
tioned  to  the  ship  and  freight,  and  t^ 
therefore,  cannot  be  considered  as  oomi] 
the  perils  or  terms  of  this  policy.  Now 
the  statements  in  the  special  case  upon 
ject  P  In  paragraph  13  it  is  said  that  a 
supplemental  average  statement,  datec 
Oct.  1868,  was  made  up  by  the  said  H.'K 
(who  had  been  previously  described  as  a 
stater  in  Bremen),  in  which  the  6d31 
was  stated  as  the  amount  which  t 
had  to  pay  as  additional  bottomry 
Messrs.  Bolte  and  Co.  (which  is  in  i 
with  the  fact),  and  that  a  translation  oft 
statement  was  annexed  to  and  formed  ] 
case.  It  is  further  mentioned  that  the 
tioned  average  statement  of  the  3rd  0< 
well  as  the  former  statement  of  the  3rc 
in  all  respects  accurate  as  to  amounts  ai 
and  was  correctly  made  up  in  acoon 
the  law  in  force  in  Bremen ;  it  is  alst 
paragraph  14  that  such  a  loss  as  t 
had  occurred  in  the  principal  case  ^ 
at  Bremen  as  a  general  average  loss, 
a  particular  average  loss,  and  at  the  ( 
paragraph  it  is  further  stated  that  ii 
nad  been  decided  at  Bremen  the  defend 
have  been  held  lii^le  by  the  tribunal 
make  good  to  the  said  Messrs.  Bolte  a 
whole  of  the  said  sum  of  663L  2«.  1< 
these  facts,  thus  stated,  I  am  of  opinio 
statement  of  the  3rd  Oct.  must  be 
and  treated  by  the  court  as  a  foreign 
of  general  average  made  up  at  Bren 
the  terms  of  the  special  memoranduo 
policy,  and  that  as  neither  of  the  exce 
warranties  is  appUcable  to  this  case,  H 
of  the  liabihty  of  the  underwriters  1 
amount  now  in  question  is  conclusiv 
against  them;  that  it  is  not  oompetei 
court  to  inquire  into  the  propriety  of  th 
average  statement,  and  tnat  our  judgm 
fore,  ought  to  be  in  fiftvour  of  the  pJaii 
this  view  of  the  case  it  becomes  unne 
go  through  the  authorities  or  discuss  ih 
arguments  which  were  very  ably  addra 
by  the  learned  counsel  for  the  defem 
his  contention  be  correct,  it  would  eqi 
entitled  his  clients  to  dispute  each  itc 
original  average  statement  of  the  3rc 
the  ground  either  that  it  was  not  pre 
subject  of  general  average,  or  that  i 
arise  from  any  of  the  perils  covered  liy  t 
But  it  appears  to  me  that  the  into 
effect  of  the  pohcy  and  memorandum 
all  such  questions  should  be  excluded  ii 
where  a  foreign  statement  of  genen 
had  been  made  up,  as  it  was  in  this  oi 
proper  port  of  aqjustment  abroad,  uA 
unaerwriters  by  tnis  pohcy,  as  be(!Vi 
selves  and  the  assured,  agreed  to  bi  1 
the  opinion  and  decision  of  the  Ion|| 
stater,  both  as  to  fiK^  and  iM^  fli^ 
^  ^k^  of  gjsneral  average  in  Hm  ii 
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a^  make  up  in  the  foreign  port.  I  think 
kderwriters  agreed  to  pay  according  to  that 
uent,   with  tSie   exception  of  any   matters 

aiQ  expressly  exclaaed  by  other  parts  of 
i3icy  (but  which  are  not  appUcable  to  this 

and  that  the  plaintij9s  are  entitled  to 
r  from  the  underwriters  the  whole  of  the 
Mimed  in  the  action. 

WI9  J. — In  this  special  case  the  question 
iely  in  dispute  was  whether  the  plaintiffs, 
mx^d,  as  trustees  for  Messrs.  Bolte  and  Co., 
ntitled  to  recover  from  the  defendants,  the 
rxiters,  a  sum  of  6632.  2«.  lOi.  The  plain- 
lerchants  in  London,  had  insured  with  the 
ants,  as  underwriters  in  London,  by  a  policy 
ihB  23rd  July  1867,  a  cargo  of  rye  on  board 
kUan  vessel,  the  Bella  Leathdraf  on  a  voyage 
Caganrog  to  Bremen.  The  vessel,  after 
^  on  the  voyage  insured,  was  compelled  by 
weather  to  put  into  Constantinople  in  dis- 
The  master,  in  order  to  raise  money  neces- 
r  repairs,  so  as  to  enable  the  ship  to  continue 
lya^,  executed  a  bottomry  bond  on  ship, 
^  and  cargo,  to  secure  the  repayment  of 
4«.  on  the  said  ship's  arrival  at  Bremen. 
np,  having  sailed  from  Constantinople,  was 
QecU  by  further  severe  weather,  to  put  into 
in  distress,  and  was  there  obliged  to  execute 
rand  similar  bottomry  bond,  on  ship,  freight, 
to  secure  repayment  at  Bremen  of 
5d.  The  vessel  arrived  at  Bremen,  and 
was  unable  to  take  up  either  bonds. 

Bolte  and  Co.,  who  had  become  owners  by 
of  the  car^  of  rye,  took  up  both  bonds, 
iorder  to  obtam  deUvery  of  the  carso,  paid 
»  holders  of  both.  This  was  found  by  the 
>  be  the  only  course  by  which  the  Messrs. 
md  Co.  coula  obtain  possession  of  the  cargo, 
social  case  then  found  that  a  statement  of 
ioy  dated  the  3rd  Aug.  1868,  was  prep)ared  by 
mge  stater  in  Bremen,  in  which  the  loss 
I  upon  the  said  bottomry  bonds  was  appor- 
between  the  cargo  and  the  ship  and  freight. 
•aid  statement  the  amount  of  10882.  14a.  lid, 
be  proportion  shown  as  falling  upon  the 
ana  the  amount  of  1185Z.  11^.  Qd.  was  shown 
ng  upon  the  ship  and  freight.  No  question, 
stated  in  the  case,  arises  as  to  the  said  sum 
iL  149.  lid.,  the  proportion  by  that  adjust- 
Ealling  on  the  cargo,  which,  it  is  admitted,  is 
ly  chargeable  on  the  defendants  as  under- 
B,  and  the  defendants  have  paid  the  sum,  but 
ptain  was  unskble  to  pay  or  give  any  security 
I  said  sum  of  11852.  11«.,  the  proportion  fall- 
1  tJie  said  ship  and  freight.  The  Messrs. 
and  Co.  therefore  ap^ed  to  the  Tribunal  of 
keroe  at  Bremen  to  sell  the  ship,  which  was 
lingly  duly  done,  and  the  net  proceeds  of  sale 
landed  to  Messrs.  Bolte  and  Co.  After  de- 
ig  the  said  net  proceeds  from  the  said  sum 
&L  11«.,  there  remained  a  balance  of 
Se.  10(2.,  in  respect  of  which  the  Messrs. 
and  Co.  were  stul  unsatisfied.  The  special 
tiien  continued,  "  And  a  further  or  supple- 
k1  ayeraae  statement,"  dated  the  3rd  Oct. 
was  made  np  by  the  same  average  stater  in 
^the  said  sum  al  6632.  2a.  10c2.  was  stated  as 
■loiuit  which  the  cargo  had  to  pay  as  addi- 
i  h&Ukmaj  debt  to  the  said  Messrs.  Bolte  and 
'fasnnlafami  it  was  said  "  of  the  last  mentioned 

titatqmtml  is  annexed,  Ac."   It  is  admitted 
Mid  laafe  mgptioned  average  statemeuii  is 


were 

"To   pay 
ment,   if 


correctly  made  up  in  accordance  with  the  law  in 
force  in  Bremen.    Such  a  loss  as  that  which  has  oc- 
curred in  the  present  case  is  treated  at  Bremen  as  a 
general  average  loss,  and  not  as  a  particular  aver- 
age loss.     It  was  admitted  on  the  argument  that 
the  last  paragraph  was  intended  to  apply  to  the 
loss  of  the  6632.  2«.  10c2.    The  case  there  stated 
that  the  German  Code  was    in  force  as  law  at 
Bremen,  and  set  out  several  sections  or  articles  of 
the  code ;  and  then  it  was  stated  as  a  fact  that 
according  to  that  law,  if  ship  and  cargo  are  hypo- 
thecated together,  each  has  to  contribute  its  pro- 
portion   towards  the    discharge  of   the    amount 
for  which  they  have  been  hypothecated,  as  if  the 
loss  were  a  general  average  loss ;  and  should  the 
ship  be  unable   to  discharge    its    proportion   of 
liability,  the  owners  of  the  cargo  would,  in  addi- 
tion to  discharging  their  proportion  of  liability 
attaching  to  the  cargo,  have  to  make  up  the  defi- 
ciency   "as  a  general  average  loss."    This  defi- 
ciency would  be  made  good  to  the  owners  of  the 
cargo  by  their  underwriters,  if  the  owners  of  the 
cargo    had   insured    their  interest.     If  this  case, 
therefore,  had  been  decided   at  Bremen,  the  de- 
fendants would  have   been  there    held    liable  to 
make  good  to  Messrs.  Bolte  and  Co.  the  whole  of 
the  said  sum  of  6632.  2a.  lOd.    The  court  was  to  be 
at  hberty  to  draw  inferences  of  fact.    The  policy 
was  as  to  the  body  of  it  in  the  ordinary  forms  of 
an  EngUsh    Lloyd's  policy,    with    the    ordinary 
enumerated    risks.     But    in    the    margin    there 
among    other    provisions     the     MIowing: 
general  average   as  per  foreign  state- 
so   made    up,     "  warranted  free  from 
particular  average,  unless  the  ship  and  crafl  be 
stranded,  sunk,  or  burnt ;  but  this  warranty  not  to 
exonerate  the  underwriters  from  the  liability  to 
pay  any  special  charge  for  mats,  warehousing,  for- 
warding, or  otherwise,  if  incurred,  as  well  as  partial 
loss,  arising  from  transhipment,   warranted  free 
from  capture  and  seizure,  and  the  consequences  of 
any  attempt  thereat."   Upon  this  case  Mjp.  Watkin 
Williams,  m  an  able  argument,  every  part  of  which 
seemed  to  me  to  deserve  and  re(iaire  the  utmost 
attention,  contended  that  the  defendant's  English 
underwriters  of  an  English  policy  were  not  liable 
in  respect  of  the  6632.  2a.   10(2.,  and  maintained 
that  the  loss  of  Messrs.  Bolte  and  Co.,  in  respect  of 
that  sum  was  not  a  general  average  loss  according 
to  English  law,  or  according  to  the  law  of  Bremen, 
and  that  it  was  not  stated  or  made  up  as  a  general 
average  loss  in  the  Bremen  average  statement,  and 
even  if  it  were  a  general  average  loss  according  to 
the  law  of  Bremen,  and  were  so  stated  in  con- 
formity with  such  law,  or  if  it  were  stated  in  fact, 
but  erroneously,  according  to  the  Bremen  law,  and  if 
in  either  case  the  defen£ints  were  bound  by  it  as 
a  foreign  a^ustment  of  a  loss  to  be  taken  as  a 
general  average  loss,  yet  that  the  defendants  were 
not  liable,  because  it  was  no  j  a  loss  arising  from  any 
peril  insured  against  by  this  English  policy.   Now 
m  the  first  place  I  agree  that  this  was  not  a  general 
average  loss  according  to  the  law  of  England. 
There  was  a  general  average  loss  incurred  ouring 
the  voyage,  insured  by  reason  of  the  necessity 
arising  from  sea  perils  of  the  ship,  putting  into  two 
different  ports  of  distress,  and  being  necessarily 
repaired  in  order  to  enable  the  voyage  to  be  con- 
tinued for  the  benefit  of  all  concemea,  but  all  the 
contributions  of  the  owners  of  cargo  to  that  loss 
which  can  properly  be  oalled  a  general  av^ir- 
ontribution  aocording  to  tb»  ELiv%\i&\i  \asfi 
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included  in  the  first  averaffe  statement,  dated  3rd 
Ang.  1868.  It  is  true  that  the  loss  of  the  6632L  lOs, 
was  necessarily  incurred  by  Messrs.  Bolte  and  Co. 
as  owners  of  the  cargo,  by  reason  of  the  cargo 
being  bound  by  the  bottomiy  bonds ;  and  it  is  true 
that  the  loss  was  the  result  of  sea  perils  in  the 
sense  that  without  the  happening  oi  such  perils 
the  less  would  not  have  been  incurred;  but  this 
particular  loss  was  not  the  immediate  or  the  neces- 
sary result  of  any  effort  to  avoid  a  peril  of  the  sea. 
It  was  the  result  of  the  insolvency  of  the  ship- 
owners, or  of  the  want  of  means  or  credit  of  the 
master,  and  of  the  deficiency  in  value  on  sale  of 
the  ship,  contingencies  which  might  or  might  not 
have  happened  after  the  peril   of   the   sea  had 
happened,  and  without  the  happening  of  some  one 
or  more  of  which  the  particular  loss  would  not 
have  occurred  notwithstanding  the  occurrence  of 
the  peril  of  the  sea.    Moreover,  payment  of  the 
663{.  2«.  10(2.  was  made  after  the  completion  of  the 
voyage  and  the  safe  arrival  of  the  ship  and  cargo, 
and  was  not  made  for  the  common  advantage 
of  ship  freight  and  cargo,  but  upon  consideration 
of  a  balance  of  advantage  and  loss  to  the  owners  of 
cargo  alone.      It  was  made  in   order  to  obtain 
possession  of  the  cargo.     But  as  to  the  second 
point,  I  think  that  upon  the  special  case  as  stated 
the  court  is  bound  to  hold  that  the  loss  was  a 
general   average   loss   according   to    the  law  of 
£remcn.    The  allegations  made  at  the  beginning 
and  end  of  paragraph  fourteen,  seem  to    me  to 
amount  to    express    findings  on    the    point.     I 
further  think  tnat  upon  the  allegations  made  in 
paragraphs  thirteen  and  fourteen  treated  as  thoj 
are  in  tne  fourth  of  the  defendants'  points,  and  it 
being  admitted  that  the  words  "  such  a  loss  as  that 
which  has  occurred"  at  the  commencement  of  para- 
graph fourteen  refer  to  the  sum  of  663L2«.10a.,we 
are  bound  to  hold  either  as  upon  an  express  finding, 
or  as  upon  an  inference  of  fact  to  be  drawn,  that 
the  loss  of  the  663L  28.  lOd,  was  stated  by  the 
average  stater  at  Bremen  as  and  with  intent  to  be 
a  general  average  loss  falling  on  the  owners  of  the 
cargo.    The  next  point  to  be  determined  is  whether 
under  such  circumstances  underwriters  of  an  ordi- 
nary English  policy  would  be  liable.    That  raises 
the  question  as  to  how  far  underwriters  of  such  a 
policy  on  an  insured  voyage  to  terminate  at  a 
foreign  port  are  found  by  a  foreign  general  average 
adjustment  made  at  that  port  of  destination.    Now 
I  think  it  is  clearly  established  that  upon  such  a 
policy  English    underwriters    are  bound  by  the 
foreign  adjustment,  as    an    adjustment,   if  made 
according  to  the  law  of   the  country  in  which 
it    was    made.      They  are  bound,  although  the 
contributions  are  apportioned  between  the  different 
interests  in  a  manner  different  from  the  English 
mode,   or,   though  matters  are  brought  into  or 
omitted  firom  general  average,  which  would  not 
be  HO  treated  in  England.    1  further  incline  to 
think,    notwithstanding    the  case    of    Power   v. 
Whitmore  (4  M.  &  S.  141),  that  underwriters,  if 
they   are    not    absolutely  bound    to    accept  the 
foreign    adjustment  as    rightly  made,    if  "  bond 
fide  jnade,*    must  assume  it  to  be  rightly  made, 
until  the  contrary  be  proved.     It  seems  to   be 
stated  as  a  general  prmciple   of   insurance  law 
that  when  a  general  average  is  fairly  settled  in  a 
foreign  port,  and  the  assured  is  obliged  to  pay  his 
proportion  of  it,  he  may  recover  the  amount  from 
the  insurer,  though  the  avenge  may  have  been 
settled  differently  from  what  it  "qvoold  b&'^e  been 


at  the  home  port  (2  Phillips  on  h 
par.  1414);  and  further  on,  in  pngn 
it  is  thus  stated :  The  lex  lod  is  tiui 
writers  shall  reimburse  general  averages, 
the  perils  insured  against,  accormng 
apportionments  made  and  contribnticms 
aoroad  at  the  port  of  destination.  Boi 
that,  according  to  English  and  Americao 
underwriter  of  a  pohcy,  in  the  ordinar] 
not  liable  to  indemnify  against  any  gen 
age  loss  or  contribution,  whether  it  b 
average  according  to  the  law  of  his  ow 
or  according  to  the  law  of  the  foreign  c 
which  the  voyage  terminates,  or  whi 
adjustment  be  made  according  to  his  d< 
to  the  foreign  law,  if  the  general  a?er8 
not  incurred,  or  the  general  average  co 
be  not  made,  in  order  to  avert  loss  I 
insured  against.  I  do  not  find  this  d 
clearly  expressed  in  the  English 
cases  as  I  should  have  expectad. 
statements  in  Phillips  on  Insurance,  i 
the  highest  authority  as  to  English  as 
American  insurance  law,  are  clear  an 
"Underwriters  are  liable  to  make  ind 
payments  of  either  a  particular  or  genei 
or  total  loss  only  in  case  of  its  being  cav 

?crils  insured  against:*'  (Phillips's Insun 
t  is  obvious  that  this  must  b^  so  in  cat 
ticular  average  loss ;  for  a  total  loss.  An 
average  loss,  as  meaning  the  loss  to  i 
who  suffers  damages,  is  no  more  than  a 
average  to  each  of  the  parties  who  has  t 
pay  contribution  in  respect  of  it.  Bj 
"  general  *'  it  is  only  meant  that  the  loi 
generally  distriY)uted  on  the  ship  and  ca 
contribution  to  be  generally  maae  by  all 
loss  to  each  and  all  caused  by  a  sea  ] 
must,  as  in  the  other  cases,  be  the  loss  < 
peril  insured  against.  "  So  far  as  gene: 
IS  occasioned  by  perils  insured  against,' 
lips,  "  the  insurers  are  liable  for  it  in 
to  the  amount  insured :  "  (par.  1409), 
average  is  only  payable,"  says  Story,  J., 
is  a  consequence  or  result  or  indden 
peril  insured  against." — Sherwood  v.  T 
Mutual  Insurance  Company  (1  Blatcb. 
quoted  in  2  Phillips  on  Insurance  (; 
3rd  edit.)  So  far,  then,  except  as  t( 
meaning  of  the  special  case  itself,  I  1 
almost  entirely  with  the  arguments  an 
tions  put  forward  by  Mr.  Williams ;  bu 
force  and  truth  of  them  which  now  make 
from  his  next  point.  If  these  propositio 
and  the  conclusion  in  which  he  asks  us  tc 
correct,  the  proviso  in  the  margin  of  the  p( 
t6  me  to  be  of  no  real  effect.  The  same  inte 
and  effect  would  be  practically  given  to : 
the  ordinary  form,  that  is,  to  this  polic 
the  marginal  provisions.  This  poucy, 
English  policy,  is  to  be  constructed  aoc 
English  rules  of  construction,  and  amoi 
rules  are  two,  first,  that  the  court  must 
blc,  give  some  effect  to  words  apparent 
words  of  obligation  in  a  written  instnis 
between  parties ;  and  the  other,  the  y 
rather  to  oe  construed  so  as  to  impose 
on  the  person  who  apparently  assamei 
obligatory.  Mr.  Williams  contended  t 
womd  be  given  to  the  proviso  bj  ImI|| 
met  the  case,  otherwise  oxunet^  cf  j  ^ 
.  atatement  erroneoasly  xnadei  am 
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n  port.  But  in  the  first  place  I  have 
essed  an  opinion  that  such  a  statement, 
v^hich  the  assured  would  be  just  as  much 
>  pay  his  appointed  contribution  as  by 
joment,  is  bindinc  on  the  underwriters ; 

cannot  adopt  the  view  that  this  im- 
alation  is  introduced  in  contemplation 
'eign  average  stater  not  knowing  how 
lis  own  business  according  to  the  law 
country.  It  is  well  known,  says  Mr. 
^he  paragraph  I  have  so  often  quoted 
414),  amongst  underwriters  ana  mor- 

there  is  a  diversity  in  the  effect  of 
itments.  Three  well  recognised  diver- 
lere  pointed  out.  The  third  is  thus 
bere  a  loss  is  included  in  a  general 
one  country  which  is  not  insured 
:he  policies  of  another,"  the  under- 
he  latter  certainly  ought  not  to  be 
emnify  the  assured  against  the  pro- 
a  foreign  adjustment  of  such  a  loss. 
Durse,  averred  with  respect  to  policies 
ary  form.  It  seems  to  me  that  the 
3  give  effect  to  the  marginal  pro- 
lis  case  and  an  effect  as  a^nst 
iter  who  has  by  it  taken  upon  Inmsolf 
bstantial  obligation,  different  from  his 
gation,  is  to  say  that  it  was  intended 
recognised  diversity,  and  to  oblige  the 

to  indemnify  the  assured  against  a 
bould  fall  upon  him  by  compulsion  in 
Bremen,  and  which  should  be  there 
ainst  him  as  a  general  average  loss  or 
,  unless  such  loss  so  treated  should  be 
;e  of  an  attempt  at  capture  or  seizure. 
.  construction  of  the  policy  the  defen- 
nder  the  circumstances,  liable  to  the 

respect  of  the  disputed  sum  of 
This  decision  makes  it  unnecessary 
whether  the  present  case  is  within  the 
bhe  decision  in  Dent  v.  Smith  («tip.)  or 
gal  principle  upon  which  that  case  was 
cannot,  however,  help  expressing  the 
bt  whether  the  present  case  can  be 
in  the  principle  on  which  I  understand 
n  that  case  to  have  been  founded,  that 
L  that  case,  before  the  completion  of 
Qsured,  a  total  loss  by  shipwreck  and 
f  the  cargo  in  the  hands  of  a  foreign 
and  a  detention  by  the  foreign  go- 
the  end,  so  that  the  total  loss  could 
come  by  a  payment  exacted  by  such 
rnment.  I  am  of  opinion  that  the 
ould  be  entered  for  the  plaintiffs  for 

Judgment  for  the  plaintiffs. 
for  plaintiff,  M'Cleod  and  Watney, 
or  defendant,  James  H,  CotteriU. 


TLT  OF  ADMIBAZiTT. 

J  J.  p.  Abfuiall,  Esq.,  Barrister-at-Law. 
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the  mind  of  a  master  of  ordinary  courage,  judg' 
ment,  and  experience,  miU  justify  delay  in  port 
during  the  coiytinuance  of  tlie  risk ;  nor  is  such 
delay  less  justifiable  in  the  case  of  a  ship  belong^ 
ing  to  a  b&Uigerent  nation,  but  carrying  a  neutral 
ca/rgo. 
Where  a  cha/rter^a/riy  contains  the  exceptions 
"  Qdeen*s  enemies,  restraints  of  princes,"  Sfc,  and 
a  stipidation  that  tlis  master  is  to  sign  bills  of 
lading  in  pursuance  thereof  "  wUliOut  prejudice 
to  this  charter-party,"  and  the  bills  of  lading  are 
signed  containing  ne  exception  bat  "  dangers  of 
the  seas  only  excepted,"  the  carao  being  thereby 
consigned  to  consignees  nc^'^ed  t/ierein,  who  had 
notice  of  (lie  terms  of  the  cliarter'party  at  tlie  time 
it  was  entered  into,  the  contract  is  contained  in 
both  vnstrmnents,  and  the  stipulation  in  the  bills 
of  lading  does  not  supersede  tlie  stipulations  in 
the  charter-party. 

By  a  charter-party  in  tlie  English  language,  entered 
into  between  British  merchants  and  North  Oerman 
shipowners,  it  was  agreed  that  a  North  Oerman 
ship  should  load  a  cargo  at  V.  I.,  and  carry  the 
sams  to  a  British  port  for  orders  for  any  port  in 
the  United  Kingdom  or  on  tlie  Continent  between 
Bordeaux  and  the  Baltic  {Qtisen's  enemies,  Sfc, 
excepted);  tlie  master  to  sign  bills  of  lading  "with- 
out prejudice  to  this  charter  party."  The  master 
eigned  bUls  of  lading  referring  to  the  charter- 
party,  but  containing  only  the  exception  "  dangers 
of  the  seas  only  excepted. '  The  ship  sailed  with 
her  cargo,  and  was  coirvpeiled  to  put  into  V.  for 
repairs,  and  there  the  m^aster  learned  that  war 
existed  between  France  and  Germany,  and  there 
being  great  risk  of  capture  by  French  cruisers 
outside  the  port,  from  oept.  21st  until  Dec.  23r£l 
1870,  he  remained  there  auring  tliat  period  (three 
months),  and  the  risk  being  then  ended,  sailed  fm' 
tlie  port  of  call  atid  was  ordered  to  a  British 
port,  where  he  discharged.  Tlie  cargo  was  damaged 
hy  the  delay.  The  consignees  named  in  the  Mils 
of  lading  had  negotiated  the  charter-party,  and 
so  liad  notice  of  his  terms.  In  a  suit  by  them  for 
dam^e  to  cargo  by  tmreasondble  delay  : 

Held,  that  as  me  place  of  performance  of  tlie  con- 
tract was  fiaea  in  England,  tlie  English  law 
governed  the  question  of  delay,  and  that  the  ship- 
owners were  enticed  under  the  exception  of 
"  Queen* s  enemies  "  in  the  charter-party  to  remavn 
in  port,  although  carrying  a  netitral  cargo,  so  long 
as  tlie  a4:tual  risk  of  capture  existed.(a) 

This  was  a  cause  instituted  under  the  6th  section 

(a)  These  oases,  taken  in  oonjunotion  with  those  cited 
in  the  argoment— the  Heinrich  and  the  WUhelm  Schmidt 
—establish,  so  far  as  a  court  of  first  instance  can  do  so, 
the  proposition  that  a  vessel  in  danger  of  capture  may 
delay  in  port  so  long  as  that  risk  continues  to  exist,  pro- 
vided that  she  sails  under  a  charter  of  bill  of  lading  con- 
taining the  exception  "  Queen's  enemies."  How  far  this 
doctrine  would  apply  where  the  charter  contained  no 
such  exception  is  a  question  yet  undecided.  There  can 
be  little  doubt  that  the  delay  of  a  few  days  would  be 
reasonable  even  in  such  a  case,  as  a  master,  even  with  a 
neutral  car£[o,  is  not  bound  to  put  his  ship  in  actual 
danger ;  he  is  rather  bound  to  take  precautions  to  enable 
him  to  fulfil  his  contract,  which  he  would  be  unable  to  do 
if  captured.  There  is  also  a  further  question,  and  that  is, 
whether  the  exceptions  in  a  contract  of  affroghtment  do 
not  relate  to  the  case  of  an  absolute  non-completion  of 
the  contract,  an^  are  intended  as  an  excuse  in  such  case 
only.  If  this  be  so,  the  question  if  delay  would  be 
reduced  to  one  of  reasonable  oonstruetion  of  the  oontnot, 
and  the  question  would  be  edely  dJd  the  master  aot  for 
the  baneflt  of  both  ship  end  oargo  is  delaying  In  port. 
—Ed. 
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of  the  Admiralty  Court  Act  1861  oa  behalf  of 
James  Anderson,  Jftmee  George  Skelton  Ander- 
son, Alcxandor  Gavin  Anderson,  and  William 
Richard  Anderson,  trading  aa  Andoraon,  Andoraon, 
and  Co,,  merchanta  in  London,  consignees  of  cargo 
laden  on  board  the  San  Iloman,  against  that  vessel 
and  her  freigh  t  and  againat  her  oirners  iiiterven- 
ing,  to  recover  damages  consequent  upon  the  non- 
delivery  of  that  cargo  within  a  reasonable  time, 
and  the  deterioration  and  depreciation  in  value  of 
the  cargo  by  delay. 

The  Stm  Roman  was  a  vessel  s^lin^  under  the 
flag  of  the  North  German  Confederation,  and  be- 
'onging  to  the  city  oE  H      '  "         -.       i-.i    . 

3oiuederation,  and  her 
that  confederation.  On  13th  Feb.  1869,  whilst  th< 
Son  Roman  was  lying  at  Antwerp,  her  ownora 
sent  over  to  the  firm  of  Andersaii,  Thomaon,  and 
Go-,  merchants  of  London,  a  charter-party  signed 
by  or  for  the  shipowners,  in  order  that  the  London 
firm  might  obtam,  if  poaaiblc,  the  deaired  employ- 
ment for  the  ship.  The  charter-party  was  accepted 
by  the  firm  of  Thomas  Bilbu  and  Co.,  shipwrighta 
and  dealera  in  timber,  carrying  on  buainosa  at 
Nelaon  Dock,  Kotherhithe,  and  the  charter-party 
■  '  that  firm.  T'  '  ' 
s  as  follows: 
Charter-pkriy. 

AimsBBON,  Thomson,  and  Co., 
BUlitor-oonrt,  London,  E.C. 

London,  Fob.  13, 1870. 

It  is  the  day  mntnally  agreed  between  HesBra.  Xag. 
Job.  SoboD  uid  Co.,  ownen  of  the  good  ship  or  TSaBel 
railed  the  8an  fioman,  oF  the  meaBarement  of  1335  tona 
legister,  or  thereaboate,  oUased  ,  and  now  at 

Antwerp,  and  Thomas  Bilbe  and  Co.,  ot  London,  mer- 
ohantB  and  ohartoren  ;  that  the  said  ghip  being  warranted 
ai  above  desaribed,  and  tight,  atsuooh,  and  atrang,  and 
every  way  Gtted  fur  the  voyage,  and  bo  to  be  muntainsd 
thronghoat  the  voya«:o,  aliall.  after  dixcbarging  oatward 
oargo  at  Japao  @  WalaB.  for  owubcb'  beneflt,  with  all 
oonvemont  speed,  aail  and  prooood  to  a  aafeloading  plaoe 
in  Paget  Soond  or  Burrard^B  Inlet,  as  ordered,  in  Royal 
Boads  of  Viotoria,  Vanooover'B  Island,  or  eo  near  thore- 
I  ahe  may  safely  got.  and  thoro  load,  as  soppliod  by 


ordinary  proportioi 
mernhuidiBfl  whioh  Lne  f 
to  supply,  not  eioeeding  what  she  can  reanonablv 
stow_  and  carry  over  and  above  her  taokle,  apparel, 
provisions,  and  fnmitare  ;  and  being  so  loaded, 
■ball  therewith  proceed  as  oharterers  agents  may 
order  on  Higning  bills  of  lading,  either  to  a  port 
of  disobarge  direct,  within  the  limits  hereinafter 
mentioned,  or  to  Qaeenatown,  Falmoutli,  for  ordeiB  tor  a 
port  of  discharge  within  these  limits,  or  so  Dear  there- 
unto as  she  may  safely  got,  and  shall  there  deliver  the 
oargo  on  being  paid  freight  at  the  followii^  rates  per 
load  of  fifty  onbio  feet  Enghsh  Cnstoms  Calliper  Measore. 
fflont— i.e.,  OS  oBed  by  H.  B.  H.  CoBtoms  before  repeal  of 
dalies  on  tunber — vii.,  tor  spars  (masts  or  yard  pioosB)  of 
twentj  inohoB  diameter  and  npwardB  : 

It  ordered  from  port  ot  loading, — A  port  in  the  United 
Kingdom.  S5i, ;  a  port  on  the  Continent  from  Bordeani 
to  Hambiugh,  both  inclusive,  IWa. ;  a  port  in  the 
Baltio,  llOi. 

If  ordered  from  Queenstown  or  Falmonth,— A  portin 
the  United  Kingdom.  lOOs, ;  a  port  on  the  Continent  from 
Bordeaux  to  Hambargh,  both  inalasive,  105i.  i  a  port  in 
the  BaltiD,  115«. ;  and  10s,  per  like  load  less  tor  like  spars 
ander  twenty  inohes,  Ac. 

The  freight  to  be  paid  on  final  aad  right  delivery  of  the 
oargo,  one  half  in  cash  and  one  half  by  good  and  ap- 
proved bills  on  Loudon,  at  three  months  from  same  date 
....  Themastcr  tosign  bills  of  lodingfor  the  cargo 
aa  required  by  the  obarterors  or  their  agents,  bat  at  not 
leai  than  the  above  chartered  rale,  witHont  prejodioe  to 
£tu»  ali«rter-p»r^.  The  cargo  to  be  bionght  to,  and 
fwhm  from  alongiide  Uu  ship  liee  ot  ndt  ana  ttxsenin  te 


the  ship.  The  vessel  to  be  diaoharged  vilki 
in  sndi  safe  dock  or  place  in  the  port  rf  ( 
charieren  ma^  order  (the  act  of  Qod,  1 
Boemiei,  restramta  of  prinoee  and  ralen,  bi 
all  and  ever;  other  dangera  and  ae<ddeutt 
riven,  and  navigation,  i3  what  nature  ud 
daring  the  said  voyage,  alwaya  mntnall;  eio 
five  working  days,  Ac. 

Ana,  Jos.  ScHON  and  Co,, 
Tbob.  Bilbi  and  Co. 

26th  Feb.  1889. 

This  charter-party  was  indorsed  witb 
ing  words ; 

A  tme  cop;  of  the  original  in  onr  possBM 
■on  Thompson  and  Co. 

From  answers  to  intcrrogatoriea  ai 
by  the  defendants  to  the  plaintiffs,  it  sf 
the  piaintiSfl  James  Anderaoa  and  Ja 
Skelton  Anderson  were  between  the  mi 
1861)  and  the  31st  Deo.  1869  pmlneis 
of  Thomas  Bilbe  and  Co.,  and  ail«r  thi 
all  the  plaintiffs  became  interested  in  < 
of  that  lirm  ;  alao  that  tho  two  plai 
mentioned  were,  in  Feb.  1869,  parti 
firm  of  Anderson,  Thomson,  and  Co 
that  firm  having  negotiated  the  c 
tained  a  copy  of  it  till  May  1870,  attei 
lading  was  signed  and  the  goods  ahi 
Messrs.  Sproat  and  Co,,  of  Vancouvi 
acted  as  the  piaintiSs'  agent  and  coi 
cargo  to  the  plaintiffs  in  the  ordinar 
business,  and  that  the  plaintiffs  aeut  oi 
1869  a  copy  of  the  charter-party  to  Mea 
and  Co.,  that  the  plaintiffs  bnd  notice  nf 
It  further  appeared  that  the  plai 
aware  the  San  iioinanwaa  a  German  al 
her  owners  were  Germuia  ;  and  tbat  t 
party  was  signed  by  the  defendants  in  J 
In  pursuance  of  the  above  charter 
Saa  Roman  proceeded  to  Vancouver's 
there  receiv^  orders  from  Mosara,  Spn 
the  plaintiffs'  agenta,  to  proceed  to  Po 
Washington  territory,  U.S.,  which  shed 
there  in  April  1870.  The  plaintiffs'  »( 
loaded  tho  veasel  with  a  cargo  ot  sp 
maats,  and  other  timber ;  and  on  Kaj 
tho  master  signed  and  delivered  to  the 
following  bUI  ot  lading — 

Shipped  in  good  order  and  oondition  by  Sp 
as  agents,  on  board  the  ship  callad  tbe  I 
whereof  B.  Martens  is  master,  now  lying  at  I 
bonnd  for  Qaeanstown  or  Falmon^  for  orda 
of  disohaige,  forty -eight  spars,  fonr  bnndied 
seven  yards,  twenty-nine  topmasts,  sevenb 
bowsprits,  one  thoosand  three  hnndnu 


id  condition  at  a  port  within  tbe  liviU  ■ 
charter. party,  as  may  be  ordered  at  Qimniti 
mouth  (the  dangers  ot  the  lea  on^  eiesi 
Messrs,  Anderson,  Anderson,  and  Co.,  or  to  H 
he  or  they,  paying  freight  for  the  said  W 
□harter-pwty,  with  average  aocnstomed  u  [ 

Id  witness  whereof  the  murter  of  tbe  aui  ' 
affirmed  three  bills  of  lading,  all  ot  this  taa 
one  ot  which  being  aooompliohed,  tho  otk« 

Dated  at  Port  Lodlow,  the  Slet  Uh  ISA 

B.1I 
This  bill  of  kkding  was  forwarded  Iq 
Sproat  and  Co.  to  the   plnintifi,  i^  ' 
consignees  and  owners  of  tbe  (VSO- 

On  24th  May  1670  the  Teaad  ■W' 
cargo  from  Port  Lodlow;  bntcn  AtWj 
master  wh  taken  Bwionaly  Si,  iMiliui 
\  wHn^^&cA,ta  ^ob  into  J'-—" — 
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paster  was  landed  on  22ndJDDe.  On  24th  June 
nnel  again  sailed  under  the  charge  orEdword 
U,  tbe  first  mate,  who  waa  appointed  master 
t»  Cierman  consul.  The  voyaqo  continued  till 
.Aug.,  when  the  vessel,  meeting  with  bad 
rikr,  had  the  mainpieco  of  her  rudder  broken, 
k  was  cfimpelled  to  pnt  into  Yalparaiso,  the 
■est  port,  for  repairs.  She  arrived  there  on 
ft  Aug.,  and  ifae  repairs  were  completed  with  all 
^■tc^  on  2lBt  Sept.  At  Valparaiso  the  master 
^informed  bj  the  German  Consul -General  that 
•  had  broken  out  between  EVanceand  Gerraaiij, 
t  thereupon  a  letter  was  written  by  Messrs. 
VHe  and  Co.,  the  defendant's  agents,  at 
^Msiso,  to  the  plaintifls,  at  the  master's  re- 
1^  informing  the  plaintiffs  that  thojS'aii  i^tnan 
I  been  compelled  to  put  in  for  repiura,  and 
fa|^  "The  repairs  will  be  finished  in  a  short 
k;  bat  aa  tbe  roaster  has  been  warned  by  his 
ail  not  to  proceed  to  sea  .is  longas  vessels  of  his 
■Bareexposed  to  capture  by  French  men-of-war, 
llfahes  to  get  instructions  from  you  as  to  what 
Id  in  cose  of  the  war  between  Germany  and 
mat  continuing  at  the  receipt  of  the  present." 
I  letter  was  received  by  the  plaintiffB  on 
I  Oct.  1870,  and  was  answered    i>y  them  as 

■  for  the  charterers  on  l!>th  Oct.,  but  thoy 
e  letter  as  an  enclosure  to  Messrs.  Slomaii, 
ibnrg,  the  defendants'  brokers,  so  loHing  a 
J  V^paraiso,  and  it  did  not  arrive  at  \al- 

btili  aaer  tbe  vessel  had  left.    The  plaintiffs' 
a  follows  : 

19UiOot,  1870. 
,— Heiira.  Thas.  Bilbe  aitd  Co,  have  oeked 

..„'enti  to  reply  to  your  favour  of  tho  2nd  alt,, 

■  naahed  tliom  veaterday.  Wa  have  firat  to  point 
EOwt  E.  Hsok£,  of  the  8aa  Roman,  Uut  the  more 
fat  iMdiig  captnred  ia  not  a.  safflaient  reuon  for  hia 
At  !><>  oontimot  with    tbe  ohartorerB  ;    and  while 

■  Bpon  him,  M  we  now  do,  to  proaecate  the  voyage 
■"'-  -"ilimnoe.  we  have  to  giro  him  notice 

will  hold  him  or  the  ownore  of  the 


Andkbsoh,  Ahdibsoh,  and  Co., 
Amenta  to  Thos.  Bilbe,  and  Co.,  Botherhithe. 
mm.  Bchatte  and  Co. 

I  there  were  French  cruisers  in  and  nbont  the 
of  Yalparoiso,  the  master  kept  the  San 
ta»  in  that  port  until  12th  Dec.,  when  having 
d  that  the  last  of  the  cruisers  had  lefl  Peru- 
.  waters,  he  prepared  for  sea.  and  sailed  on 
IDec  for  Europe;  and  on  16th  April.  1871, 

Ban  ilonuin  arrived  at  Queenstown.  and  re- 
ad orders  to  proceed  to  the  ^ne,  where 
■nived  25th  April,  and  began  to  (fischarge  on 
t  April  and  completed  her  discharge  on  29th 
'.  Her  cargo  was  heated  and  chaired,  and 
IS  sdmitted  by  the  defendants  that  if  it  should 
Mid  that  the  deW  at  VolpFiraiso  on  account  of 

"wv  was  nnjusti^bte  there  must  bo  a  refcr- 
B  to  the  regutrar  and  merchants  to  ascertain 
it  damage  was  sustained  and  whether  it  was 
Md  by  the  delay  or  original  bad  stowage.  It 
'*Uo  admitted  by  the  pTointiSB  that  the  dcvia- 
'  in  consequence  of  the  master's  illness,   and 

deviation  and  delay  for  repairs  were  justiQahle 

aot  unreasonable  m  point  of  time. 
>a  abore  were  the  undisputed  facts  of  the  case. 
■•  plaintiA  in  their  petition  pleaded,  after 
Og  ont  the  oharter-pBTty  and  the  bill  of  lading 

VIbSw  Mtmam  MOad  from  Fart  Ludlow  with  the 


[Ash. 

1  Bald  oaivo  on  boKid,  bnt  her  maater,  in  violation  of  the 
;  terms  of  the  said  bill  of  ladii^,  wiUioot  any  jnatifiabla 
oauae,  deviated  from  tbe  said  agreed  vojaffe  b;  pntting, 
with  the  aaid  veeae]  and  oargo,  into  V^paniBo,  and  by 
for  a  long  time  remaining  there,  though  not  prevented  by 
the  aaid  eioepted  dangera  from  proseaating  the  aaid 
voyage  to  the  port  of  Qneenatowu  or  Falmoath.  aoooid- 
ing  to  the  tenna  of  tbe  aaid  bill  of  lading. 

6.  By  reaaon  of  the  premiaea  the  plaintiffs  have  in- 
oorred  great  loss  on  acoonnt  of  their  being  for  a  long 
deprived  of  tbe  aaid  cargo,  and  have  also  been  fint  to 
great  expense  in  and  about  endeavooriDe  to  obtain  poa- 
aeaaion  of  the  same,  and  tbe  eaid  cargo  haa  been  greaUy 
deteriorated  and  depredated  in  value,  and  the  plaintiffa 
have  been  otherwiM  greatly  damnified  and  injured. 

The  defendants'  answer,  after  setting  oat  the 
above  tacts,  contained  the  following  pamgraphs ; 

G.  Snbsoqnently  to  the  Hailing  of  the  San  Soman  from 
port  Ludlow,  oa  aforesaid,  and  before  her  arrival  at 
Valpanieo.  war  broke  out  and  was  declared  between  the 
ompire  of  France  and  the  States  of  the  aaid  Confederation, 
and  BQch  war  continued  until  and  was  enatiiig  at  the  time 
of  the  arrival  of  the  said  veaeel  at  TalpanJBO,  and  tbenoe 
until  and  at  tbe  time  of  the  departure  of  the  aaid  veBiel 
from  ValparaiBO.  aa  hereinafter  mentioned.  By  reason  of 
anch  war  the  San  Koman  became  and  waa  liable  to  risk 
of  oaptnro.  Upon  the  arrival  of  the  San  Koman  at 
Valparaiso,  the  Raid  K.  Haoku  reoeived,  for  tbe  firat  tjme, 
information  of  the  aaid  war, 

7.  The  Baid  E.  Hackj,  immediately  upon  his  arrival  at 
Yalparaiao,  canaod  proper  aorrey  to  be  made  of  the  aud 
damage,  and  the  rcpaira  tonnd  neceBsary  were  proceeded 
with  and  completed  wttb  all  reasonable  diapatch,  and  on 
or  about  the  £)rd  Sept.  the  Baid  repaira  were  completed, 
and  the  veaael  was  rtwtdy  for  sea. 

8.  From  the  time  when  the  8an  Jioman  put  into  Talpa- 
raiao,  and  thence  nntil  the  completion  of  the  aaid  repairs, 
and  until  the  12th  Deo.  18TD,  l>encb  armed  national 
OrniHBrB  were  off  the  port  of  ValpanuBo,  and  lying  in  the 
said  port  in  readiness  at  any  time  to  proceed  to  aea  ondor 
Bailor  steam  with  the  intention  of  captnring  North  Oer- 
man  ships,  and  if  tbe  San  Romnn  had,  during  the  time  and 
mider  the  ciromnBtanoes  aforeaaid,  left  Valparaiso,  and 
attempted  to  proceed  upon  her  voyage,  she  would  almoat 
oertainly  have  been  captured  by  some  or  one  of  the  said 
oraiHers,  and  there  waa  no  reasonable  eipedatiDD  that 
aha  would  have  escaped  sach  capture. 

9.  On  or  abont  the  12th  Deo.  1870,  the  last  of  the  said 
omiaerB  left  Valparaiso  and  tbe  offing,  and  the  master  of 
tbe  San  Roman  immediat^j  proceeded  to  make,  with  all 
reasonable  dtapatoh,  the  neoesaary  preparations  for  pro- 
ceeding apon  bJB  voyage,  and  on  the  23rd  of  the  said 
month  the  aaid  preparations  were  completed,  and 
a  reasonable  and  proper  time  having  then  elapaod 
since  the  said  omisers  had  sailed,  so  that  it  ap- 
peared that  thej  were  not  in  the  aeigliboiirbood  of 
the  port  of  Valparaiso,  or  intending  to  retnni  thi^reto, 
the  ^nn  Roman  on  the  said  23rd  Dec.  got  under  weigh, 
and  proceeded  on  her  voyage.  It  ia  wholly  oatrue  as 
alleged  in  the  Sth  article  of  the  petition,  that  the  maater 
of  Uie  said  vesBel,  in  violation  of  the  terms  (rf  the  «aid 
bill  of  lading,  and  without  justifiable  oanse,  remained  a 
longtime  in  Valparaiso  ;  on  the  oontraryj  the  maater  of 
the  San  fiomani  as  soon  as  the  aforesaid  repaira  were 
completed,  waa  always  ready  and  willing  to  proceed  on 
the  said  voyage  as  soon  as  it  was  reaaonable  and  prudent 
BO  to  do,  regard  being  had  t«  the  said  liability  to  risk  of 
oapturs. 

11.  By  the  law  of  the  aaid  city  of  Hamburg,  and  of 
the  said  North  Oermac  Confodeiation,  the  master  of  the 
San  fiotnan  waa  entitled  to  keep  the  aaid  vessel  in  Val. 
paiaiso  whilst  she  would  have  been  liable  to  risk  of  cap- 
tmeatBea  by  r«BSon  of  the  aaid  war,  and  by  Buoh  taw  the 
master  of  the  said  vessel,  whilst  the  aaid  war  and  liabiUty 
to  risk  of  capture  continued,  was  not  under  any  obliga- 
tion to  the  plaintiffa  to  proceed,  or  to  attempt  to  prooeed, 
upon  tbe  said  voyage  with  tbe  San  fioman ;  and  by  the 
■aid  Uw  the  master  of  the  aaid  vaSBel  baa  not  been  goil^ 
braaeh  of  contract  or  dut^  with  or  to  the  plain- 


titfa 


lybi  . 

by  remaining  in  Valparaiso  with  the  said  cargo. 


Ood,  tha   (^aHOL'a  aunt&M,  twAndxAk  dL  ^^iwMh  w 
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mien,  and  danffera  and  aooidents  of  the  seas,  within  the 
tnie  intent  and  meaning  of  the  said  charter-party,  and 
bill  of  lading. 

14.  By  the  law  of  Hambnrgh,  and  of  the  said  Confede- 
ration, the  defendants  are  not  liable  to  the  pla^tiffs  in 
respect  of  any  deterioration  of  the  said  cargo  or  losses  of 
the  plaintiffs,  arising  irom  the  prolonp;ation  of  the  said 
voyage  owing  to  the  said  war,  and  liability  to  risk  ot 
oaptue. 

The  evidence  for  both  plaintiffs  and  defendants 
was  principally  directed  to  the  risk  of  oaptore.  A 
joint  commission  was  sent  out  to  Valparaiso,  and 
witnesses  were  there  examined  for  both  parties. 
From  the  plaintiffs*  evidence  under  the  commis- 
sion, it  appeared  that  from  3rd  Aug.  1870  to  15th 
Dec.  1870  five  North  (German  ships  sailed  from 
Valparaiso,  one  for  Hamburg,  and  the  rest  for 
South  American  ports,  four  dearing  before  18th 
Aug.  1870  and  one  on  15th  Dec.,  and  that  only  one 
North  German  vessel  was  captured  in  the  vicinity 
of  the  coast  of  Chili ;  that  between  24th  Sept.  ana 
28th  Nov.  1870  nine  North  Grerman  vessels  entered 
Valparaiso;  that  in  the  opinion  of  the  plaintiffs' 
witnesses  there  was  little  risk  of  capture ;  that  no 
French  man-of-war  was  known  to  be  stationed  to 
intercept  German  vessels,  but  they  were  entering 
and  leaving  the  port ;  that  there  were  five  French 
cruisers  about  tne  port,  and  that  the  last  finally 
left  on  13th  Nov.  1870,  leaving  only  a  store-ship  in 
the  harbour. 

From  the  defendants'  evidence  taken  under  the 
commission  it  appeared  that  the  war  became 
known  in  Valparaiso  on  18th  Aug.  1870 ;  that 
when  the  master  of  the  San  Boma/n,  on  the  re- 
pairs being  completed  on  21st  Sept.  1870,  applied 
tor  his  papers,  he  was  warned  by  his  consul  not  to 
proceea  to  sea,  the  consul  proaucing  an  official 
notification  from  the  German  Charg^  d'Afiaires  at 
Santiago,  to  that  efiect ;  that  in  the  opinion  of  the 
defendants'  witnesses  no  German  ship  could  have 
sailed  without  almost  certainly  being  captured  by 
French  men-of-war,  which  were  all  steiamers,  as 
the  movements  of  one  of  those  vessels  made  it 
apparent  that  from  17th  Sept.  to  13th  Nov.  there 
was  a  cruiser  outside  the  port  watching  for 
vessels ;  that  &om  17th  Sept.  to  13th  Nov.  there 
were  always  French  cruisers  in  the  port,  except 
for  ei^ht  days — viz.,  from  22nd  Sept.  to  30th  Sept. 
sometmies  one,  sometimes  more ;  that,  even  if  no 
cruiser  had  been  outside  the  port  in  the  track 
which  sailing  vessels  had  to  take,  a  sailing  vessel 
even  with  twenty-four  hours*  start  (which  allow- 
ance of  time  was  never  tested,  and  it  was  a  ques- 
tion whether  it  would  have  been  allowed)  would 
have  been  in  imminent  danger  of  capture  by  one 
of  the  men-of-war  in  port ;  tnat  south  winds  pre- 
vail in  Valparaiso  during  the  day,  but  generally 
die  away  at  night,  and  it  sometimes  happens  that 
there  is  a  breeze  in  the  bav  and  a  calm  outside ; 
that  the  destinations  of  the  French  men-of-war 
were  kept  secret ;  that  there  was  telegraphic 
commumcation  between  Valparaiso  and  the  coast 
outside  the  port,  by  which  intelligence  of  the  depar- 
ture of  German  vessels  might  have  been  communi- 
cated to  cruisers ;  that  on  the  departure  of  the  last 
French  man-of-war  the  master  of  the  San  Roman 
could  not  leave  at  once  as  he  had  to  raise  money 
on  bottomry  to  pay  the  expense  of  the  repairs  to 
his  ship;  but  that  the  reason  why  no  German 
vessel  cleared  between  13thNov.  and  15th  Dec.  1870, 
was  because  thejr  did  not  then  know  the  destina- 
tion of  the  cruisers,  and  it  was  not  until  intelli- 
"voe  came  that  they  bad  arrW^  va  "IBerQmaxk 


waters  that  they  could  safely  leave;  tint 
twenty  German  vessels  remained  in  ra 
sequence  of  the  war ;  that  snob  voown  • 
have  sailed  with  the  same  fiunlity  as  tlw) 
as  the  cruisers  could  not  know  what  t« 
arriving,  but  would  know  what  veseds 
the  ship's  agents  advertdaed  for  a  loan  on 
on  12th  Dec.,  and  the  ship's  average  pi 
returned  on  the  23rd ;  that  the  ship  s  en 
to  go  to  sea  then  for  fear  of  capture 
master  had  the  vessel  towed  out,  and  bo 
them. 

At  the  hearing  several  ship  masters  i 
for  both  plaintiff  and  defeiMants,  and 
evidence  it  appeared  that  the  preva 
during  the  months  of  August,  Septembe 
November,  and  December,  at  VaJpsH 
that  it  generally  dies  away  in  shore 
night,  but  well  oat  at  sea  it  gener 
stoftdily,  sometimes,  however,  dropping 
that  a  vessel  leaving  Valparaiso  wool 
make  straight  oat  to  sea  before  she  st 
course;  that  the  departure  would  p: 
known,  as  it  is  usual  to  start  from  a  1 
mouth  of  the  harbour,  but  that  a  ves8< 
towed  out  in  the  night.  The  plaintifh 
thought  there  was  uttle  risk  of  capti 
the  defendants'  witnesses  considered 
considerable  risk,  owing  to  the  uncerti 
wind. 

The  defendants  called  a  North  Germa 
Dr.  Julius  Siebohm,  practising  at  Hi 
prove  the  law  of  North  Germany  as 
them.    His  evidence  was  as  follows : 

Hamburg  was  at  the  time  of  the  making 
party  a  oily  in  the  North  German  Conf eden 
now  in  the  German  Empire.  The  Qermaa 
oode  has  been  in  foroe  in  Hambarg  since  th 
I  have  read  the  pleadings,  oharter-partj,  and 
in  this  case.  According  to  the  Glernum  code 
the  daty  of  a  German  snip  with  a  neutral  cs 
in  a  port  of  distress,  and  there  learning  the 
war  between  France  and  Germany,  to  avoid  i 
self  or  her  cargo  to  any  danger.  It  is  the 
master  to  avoid  danger  as  mnch  with  re 
cargo  as  with  respect  to  the  ship.  That 
been  decided  in  two  oases  in  the  Gommere 
Hambarg,  the  Chittenhwg  and  the  Landwwr, 


[ 


(a)  The  case  of  the  Gutienburg  was  a  < 
ship-owners  against  the  neutral  owners  of  cf 
vessel  for  average  falling  upon  the  cargo  tot 
delay  originating  in  the  port  of  depsjrtore, 
through  the  Franco- German  war,  and  was 
Art.  631  of  the  code.  The  defendants  plea 
lading  of  the  vessel  had  only  begun  after 
ing  out  of  the  war  had  become  kno« 
York ;  that  the  freighters,  who  according  to  i 
could  not  withdraw  from  the  contract  for  the 
compelled  by  the  master  to  load,  although  1 
he  could  not  sail ;  lastly,  that  the  hindranoe 
ship  onlv,  and  not  the  neutral  cargo.  The 
Court  oi  Hamburgh  held  that,  although  the  e 
are  under  Art.  637  only  payable  in  respe 
caused  by  the  events  provided  for  by  Alt 
code,  after  the  ship  has  been  fully  laden,  tl 
paid  although  the  event  which  prevents  tbe 
has  only  taken  place  or  oome  to  the  knov 
parties  concerned  before  the  ship  has  reoeivi 
but  that  to  avoid  such  payment  the  freiglitv 
draw  from  the  contract  under  Art.  631;  tbii 
was  not  only  entitled  but  even  bound  williv 
owners  of  the  cargo  to  taike  care  that  Ui  lU 
be  captured  by  the  enemiea'  voaBola,  t&BM^ 
cargo  of  a  captured  ship  conaiatB  of  aMlny 
delivery  of  the  cargo  at  the  port  of  dMtfMi 
as  a  rule,  in  consequenoe  of  the 
circumstance,  and  can  only  be 
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>&■  wen  buwd  on  the  Oermon  Code,  Arts. 
636,  637.  706,  735  (see  poit).  The  code 
down  that  a  bill  of  lading  does  Dot  over. 
«rty  u  between  the  charterer  and  Bhjp- 
3  (see  post).  In  that  artdole  "  oontraot  of 
IB  charter-party.    The  p      '  ' 


»0» 


f  the 


here  proTided  wonld  not  affect  the  opera- 
man  law.  If  anythiiig  u  proTided  for  by 
in  DO  need  to  include  fmoh  a  froTision  in 
he  proriaione  of  Art.  6m  (lee  wgl)  would 
ferred  to  in  a  bill  of  lading.  Eron  it  ono 
IB  of  the  code  were  epeuiall;  referred  to, 
;  aHoct  the  application  of  others  without 
,  The  wordB  dangers  of  the  soae  only 
bill  of  lading  would  not,  aooording  to  the 
uilMj  a  nuutoT  in  proooeding  oD  bia  voyage, 
le  might  eipoee  hU  ahip  and  oargo  to  cap- 
e  cargo  were  neutral, 
amination  he  gave  the  following  cvi- 

■mer  of  the  oargo  reqaested  the  Diaater  to 
Ud  Htill  be  boond  to  BtsT  in  port  for  the 
ip.  If  he  Bailed  ha  would  be  guilty  of  a 
to  hie  owner,  but  not  of  a  breaoh  of  tho 
(  mBfter  wonld  be  justified  in  stopping  in 
"     Q  the  JQdgmont      ' 


.aider 
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boold  Btop.  If  there  ia  any  risk  he  ehould 
ith  his  owner.  The  maatra  muat  exerdae 
Ion.  Tho  proviaions  of  the  code  do  not 
ner  undertaking  the  riske  eicepted  by  the 
hipowner  aathorised  the  maetcr  to  take 
nle  does  not  prevent  him.  UnlesB  there 
>  and  clear  atipulation  that  the  shipowner 
take  the  riekB,  the  printed  formx  in  nxa 
-de  tho  code  ;  euch  a  atipnlatiDn 

1.  These 
laer  meaning  m  a  bill  of  lading  thao  in  a 
.nae,  as  their  meaning  is  Tostrioted  in  the 

ater  wonld  not  have  exposed  Ma  ship  to 
mid  only  act  as  he  was  bound  to  do 
*,  and,  therefore,  that  the  German  law 
queation  of  delay  at  tho  port  of  dia. 
at  therefore  the  plaintiffs  were  entitled 
argo'a  share  of  the  eipenaea  of  delay  ae 
puties  were  bound  to  await  the  removal 

e  Landumriter  was  a  similaT  claim  uamst 
er  of  cargo  of  that  ahip  in  reroeot  of  delay 
.reea,  and  also  delay  at  Gibraltar  in  oonse- 
tBi.  The  abip,  which  wae  Qerman,  sailed 
islands  with  a  car(co  of  guano  under  an 
:  and  bill  of  lading  for  a  port  in  the 
She  had  to  put  into  Callao  for  repairs 
Gibraltar  for  orders,  where  she  heard  of 
ere  atayed  till  the  end  of  the  war,  and 
hange  of  orders  proceeded  to  Hamburg 

at  that  port.  The  court  held  that  the 
nd  bill  of  lading,  although  in  Engliah, 
ich  a  speoifio  English  oharaoter  as  to 
law  govern  ;  but  that,  however  that 
the  partjca  had  elected  Hamburg  as 
•charge,  they  chose  that  port  aa  the 
pleting  the  contract,  and  submitted 
lat  place  ;  that,  therefore,  under  Art.  708, 
put  into  a  harbour  of  distress  aJid  refuge 
rer  common  to  ahip  and  oargo,  the  cargo 

to  the  oxpeuseB  at  that  port ;  that  the 

0  this  rule  is  when  the  putting  into  the 
is  caused  by  aomo  default  on  the  part  of 
Vrt.  704) ;  that  Art.  657  prescribes  that  in 
p  ooasingtobo  free  in  consequence  of  war 
int,  and  of  the  ship  being  compelled  to 
the  diviaion  of  the  eipenaea  of  delay  is  to 
ling  to  general  average,  without  providing 
ire  the  oargo  baa  likewiae  oeased  to  be 
tlwrelora  there  ooold  be  no  distinotion 

1  OMsa,  more  espeoially  as  the  owners  of 
ndght  easny  sustain  damag*   tiitongh 

■to- 

ion  WM  »Bniwd  by  the  Court  of  App(«l. 
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latter  oaae  by  the  code.  Art.  B53  [see  poit.)  The  German 
courts  give  effect  to  thefaot  that  charter.party  and  billot 
lading  are  in  EngLsh,  but  hold  that  a  master  of  a  GermaD 
ahip  must  be  suppoeed  to  sign  them,  wishing  German 
law  to  apply  with  the  eioeption  Uiat  where  the  place  of 
delivery  la  in  England,  then  as  to  matters  oonoeinii^ 
freight  and  deUvery  the  law  to  be  applied  is  the  (ez  Ion 
toIuJionii. 

The  Articles  of  the  North  Grerm&n  Codo  (taken 
from  "  Maritime  Legislation,"  by  B.  E.  Wendt), 
rcfcrrod  to  in  the  evidence  and  tho  argument,  wore 
as  follows  : 

501.  The  master  shall  at  the  s 


.    ..--  roqniied  to  avoid  or  lesaen  a  loss,  i.  „ 

duty  to  protect  the  interests  of  those  conoemed  in  the 
cargo  aa  their  representative  ;  to  take  their  instruotions, 
if  poaaible,  and,  aa  f ar  as  oiraumatiuiooB  admit,  to  carry 
the  same  into  effect ;  other«iae,however,  toactaocxirdiug 
to  his  own  difl.,Tetion,  and  generally  to  take  every  poa- 
aible oars  that  those  interested  in  the  cargo  are  speedily 
informed  of  such  oceurrancea,  and  of  the  meaBores 
thereby  rendered  neoessar^. 

He  ia  in  snoh  oases  partionlarly  authorised  to  disaharge 
the  whole  or  a  portion  of  the  cargo ;  in  the  most  ex- 
treme caaea,  if  a  aonBiderable  loaa  on  acoount  of  det^ 
Horation  or  other  oauaea  cannot  be  otherwise  averted,  to 
aell  or  hypothecate  it  for  the  purpoae  of  providing  means 
for  its  preservation  and  further  transport ;  to  reclaim  it 
in  caeo  of  captore  or  detention  ;  or,  if  it  ehall  have  been 
otherwise  withdrawn  from  hia  charge,  to  take  all  exta^ 
judicial  and  judicial  stepa  for  its  reoorery. 
505.  When  the  prosecution  of  the  voyage  in  ita  original 

__.^-_..         .., ___...._.  T^g  oiMte-'-  ■' 

, other  dir 

F  departure,  aooording  to  the  circum- 
Btancea  and  to  the  inatructiona  received,  which  latter  are 
to  be  adhered  to  u  far  aa  poaaible. 

In  the  caae  of  the  oancelhng  of  the  oontraot  of  affreight- 
ment, he  shall  act  aooording  to  the  proviaiona  of 
Art.  631. 

607.  The  ahipowner  ia  anawerabla  for  any  danuM 
ariaing  through  loaa  of,  or  injury  to,  the  goods,  fromthe 
time  of  their  being  shipped  until  their  dehvery,  unless  he 
can  prove  that  euch  Ions  and  injury  has  been  oauaed  by 
the  act  of  Ood  {vit  majwr),  or  by  the  natural  conditiou  of 
the  goods,  more  particularly  by  vtcfprD|>r0,  by  diminntion 
in  quantity,  by  ordinary  leakage,  fto.,  or  by  auch  defeo- 
tire  packing  aa  could  not  be  noticed  extflmally.  Loea 
and  mjai^  arising  from  a  defective  condition  of  the 

vessel,  which,  ' :»--t-'i 

diacovered,  ai 
act  of  God 

SSI.  Either  party  can  withdraw  from  the  oontraot  with 
out  being  liable  for  damages. 

(1)  When,  before  the  commonoement  of  the  lOja^  tha 
veeaol  ia  placed  under  embargo,  or  taken  poaseaaum  d 
for  the  service  of  the  country  or  a  foreign  powsr;  the 
trade  with  the  port  of  destination  is  prohibited :  tbe  I<Md< 
ing  port  or  the  port  of  destination  ia  blockaded  ;  0>e  at' 
portation  of  the  gooda,  to  be  shipped  aooording  to  Hia 
contract  of  affreightment,  from  Uie  port  of  loading,  or 
their  importation  into  the  port  of  destination  i*  pro- 
hibited ;  tho  vosael  ia  by  a  Government  order  prevented 
from  putting  to  aaa  or  the  voyage,  or  the  transnutnon 
of  the  goods  to  be  shipped  aooording  to  the  oontaact  of 
affreightment,  ia  prohibited. 

In  all  the  foregoing  casea,  however,  tho  Qovemnent 
order  justifies  the  withdrawal  from  the  oontraot  only 
when  the  impediment  that  haa  arisen  is  apparently  ntrt 
of  abort  duration. 

(3)  When,  before  the  oommenoement  of  the  voyage,  a 
war  has  been  declared,  in  oonaequenoe  of  whJoh  the  veuel 
or  tbe  goods  to  be  shipped  aooording  to  the  oontraot  of 
affreightment,  or  both,  can  no  longer  be  considered  free, 
and  would  be  liable  to  risk  of  capture. 

^.  The  oontraot  of  affreightment  ii  terminated  when, 
after  tho  oommencnmont  of  the  voyage,  tbe  Teasel  ia  lost 
by  an  onforeaeun  incident.  Thecbarterer  shall,  howarer, 
pay  snoh  proportion  of  tbe  freight  for  tha  good*  MTed  ot 
resoned,  aa  the  actually  performed  part  of  tha  njag* 
auj  bear  to  the  entire  Torage  (distwwe  fi«^\\. 
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tfo  oMm  for  distuioe  fraight  ihall  eioaed  tlie  valna  of 
tbe  gnodi  laved. 

6^  The  diuolation  of  the  oontnuit  of  (Jfrajghtment 
■Itora  nothing  in  the  obl%*tioii  of  the  master  to  take  oare 
of  the  oareo  m  the  abaenoe  of  the  interected  partieB,  even 
after  the  loas  of  the  Teaiel  (Art.  5M).  The  maat«E  ia, 
Uierafoie,  jnatified  and  obligw^  and  in  nrgrent  oaaea  even 
without  preTiouB  inquiry,  si  emmmatanoea  m^  reiiiiiTe, 
either  to  forward  the  cargo  to  the  port  of  destmatioii  in 
another  veesel  for  aooonnt  of  the  partiea  oonoemed,  or  to 
have  it  stored  or  sold,  and  in  oaae  of  tta  being  forwarded 
or  stored,  to  sell  a  portion  of  the  aame  for  the 
pnrpoae  of  real!  King  the  fotida  neoesBary  thereto  and 
to  ita  preservation,  or  in  oaee  of  its  bemg  forwarded, 
to  take  a  bottomry  bond  on  the  whole  or  as  part  of  it. 
The  master  is,  however,  not  ohliired  to  part  with  the 
cargo,  or  to  deliver  it  to  another  master  for  the  pnrpoae 
of  ita  beinfT  forwarded,  nnleas  the  diatanoe  freight,  as 
wellaa  all  other  olaima  of  the  shipowner,  and  the  oontri- 
bations  due  from  the  oargo  for  general  average,  salvage 
aikd  assistanoe,  and  bottomry  have  been  paid  or  seonred. 

The  ahipowner  is  answerable  for  the  fulfllment  of  tiie 
duties  devolving  on  tJie  master,  aooording  to  the  flrat 
aeotionof  this  Artiols,  to  the  extent  of  his  ship,  ao  tar  aa 
anything  has  been  saved  of  it,  and  of  the  freight. 

636.  When,  anbaeqnent  to  the  oommenoement  of  the 
vojag«,  any  of  the  inoidenta  ocoor  to  which  reference  is 
made  in  Art.  631,  either  party  haa  a  right  to  withdraw 
from  the  ooctraot  withoat  being  liable  to  damages. 

When,  however,  any  of  the  inddente  mentioned  in 
Art  631,  No.  1|  have  ocanrred,  the  partiea  have,  before 
being  able  to  withdraw  to  wait  for  the  removij  of  the 
impediment  three  or  Gve  months  respectively,  according 
aa  the  vessel  is  in  a  Enropean  or  in  a  non.Enropean  port. 
Snoh  period  shall  be  calcnlated  from  the  day  ot^  receiving 
notice  of  the  impediment,  it  the  master  is  then  at  a 
port,  otherwise  from  that  day  on  which,  after  having  re- 
ceived anch  notice,  he  flrat  reaches  a  port  with  the  veasel. 
Tie  diBcharg:e  of  the  veaael  ahall.  in  default  of  an  agree- 
ment to  the  oontrary,  take  place  at  the  port  at  which  it  ia 
ataying  at  the  lame  of  the  receipt  of  the  notice  of  with. 

^e  charterer  is  bonnd  to  pay  a  distance  freight  for 
nich  I^vtlon  of  the  voyage  as  i>   actnally  performed. 

When,  m  oonseqnenoe  of  Boeh  impediment,  the  veaael 
has  retnrned  to  the  port  of  departure  or  to  any  other 
port,  in  calculating  the  distance  freight,  the  nearest  point 
lo  the  port  of  destination  which  the  vesael  has  reached 
ahall  bis  taken  aa  the  baaia  for  ascertaining  the  distance 
aotoallj  performed,  The  master  ia  likewiae  bonnd  to  act 
in  any  aoch  oases,  before  and  after  the  dissolution  of 
the  contract  of  affreightment,  in  the  interest  of  the  cai^, 
In  oonformity  with  the  Arts,  50*  and  634. 

637.  When  the  vessel,  after  taking  in  ita  cargo,  i>  de- 
tained in  the  port  of  loading  before  the  oommencement 
of  the  voyage,  or  in  an  intermediate  port,  or  in  a  port  of 
refuge  after  its  commencement,  by  any  of  the  emergen- 
cies mentionod  in  Art.  631,  then  the  oipenaee  of  such 
detention  (even  if  the  reqnirements  of  general  average  are 
not  preaeut)  are  divided  among  ship,  freight,  and  cargo, 
accenting  to  the  principles  of  general  average,  whether 
the  oonUact  is  thereby  pat  au  end  to,  or  dfternarda 
completely  fulSlled.  The  expenses  of  the  detention  in- 
clude all  the  eipensea  enumerated  in  the  second  clause 
of  Art  708,  No.  i  ;  but  thoee  of  patting  into  and  leaving 
port  only  when  the  veaael  haa  put  into  a  port  of  refuge 
on  Bcocant  of  the  obstacles. 

644.  After  the  termination  of  each  aingle  shipment, 
the  maater  ahall  bu^  for  the  charterer,  without  delay, 
and  on  return  ot  the  proviaional  receipt  that  may  have 
been  given  on  delivery  of  the  gnods,  as  many  bills  of 
lading  aa  the  charterer  may  demand.  All  oopiea  of  the 
bill  of  lading  mnst  be  identioal.  bear  the  same  date,  and 
state  how  many  copies  have  been  issned.  T^e  master  ia 
entitled  to  demand  from  the  shipper  a  copy  of  the  bill  of 
lading  bearing  the  latter'a  aignatiire. 

645.  The  biU  of  lading  contains ; 
1.  The  name  of  the  master. 

a.  The  name  and  nationality  of  the  veaieL 

3.  The  name  of  the  ahipper, 

4.  The  name  ot  the  consignee, 

5.  The  port  of  loading, 

ft  The  port  of  disoha^,  or  tiie  plaoe  at  nhioh  crders 
tot  tha  HUM  <ue  to  be  obtauied  tfoit  of  ««>\1V 


7.  The  deioriplion,  qnantil^,  and  maiki  o( 
tihippad. 

8.  The  stipulations  respeotiiiK  the  tnifU. 

9.  The  plaoe  where  and  date  on  which  il 

10.  The  number  of  copiea  iamed. 

653,  The  bill  of  lading  ia  daeimre  for  bla 
iF  the  shipowner  and  oonsignee  of  Um  h 
tach  other,  more  especially  the  delivoy  cl  mc 
lake  plaoe  in  aeoordance  with  the  oontesti  o 

Provisions  of  the  oontiaot  ot  albmglitn 
t»odied  in  the  bill  of  lading  hare  no  legal  lAi 
■.he  oonaignee,  nnleas  special  rsfennoe  has  t 
them.  When  snoh  reference  haa  b«an  mad 
:)he  freight  the  oontnwt  of  affrraghtment  (tot 
the  words  "  freight  aa  per  Dhorter-par^  ") 
dona  as  to  the  time  for  aiaohareing,  Um  dn 
rage  and  the  demnrrage,  ore  ncrt  omsidRed ' 
inolnded.  * 

As  regarda  the  legal  podtion  of  the  aliipoi 
ohaiterer  towards  each  other,  the  olaoaea  tt 
"  '  "itment  remain 
e  following  oi 
rage.  .  ,  . 

4,  If  the  vessel  haa  pnt  into  a  port  of  rel 
to  avoid  a  common  danger  thre^ening  1 
cargo  in  case  the  voyage  were  proaeimted,  t 
larly  if  the  putting  into  port  is  for  tlw  nee 
□f  damage  done  to  the  amp  during  the  voya) 

To  general  average  belong  in  thia  case 
of  entering  and  Tearing,  the  expenaaa 
the  ship  itself  during  the  atay,  the  wages  ai 
of  the  crew  during  the  stay,  alao  the  expen 
the  crew  on  shore  if,  and  oa  long  aa,  th 
remain  on  board  ;  further  if  the  euro  must  1 
aa  a  conseononce  of  the  oause  whioh  led  to 
ting  into  the  port  of  refuge,  the  eipenaa  d 
and  resbipping.  and  the  eipenae  of  woiehooi 
on  shore  up  to  the  time  when  it  might  havi 
board  again.  The  several  oharges  for  detai 
taken  for  the  time  that  the  canaa  of  putting 
of  refuge  remains  in  fotoe, 

853.  Should  it  have  been  atipnlated  Uu 
writer  ahall  be  exempt  from  the  rij^  of 
liable  for  all  other  risks  even  after  a  moleal 


icluded  with  the  claose  "  only  against  di 
sun,  * '  the  underwriter's  risk  terminatea  a 
eoniicmtiatiou  ot  the  inaored  objeot,  or  M 
would  have  terminated  if  the  risk  of  war  I 
excepted ;  the  underwriter  is,  however,  net 
for    damages     oaased     immediately    by 

BuU,  Q.C.  (Cohen  with  him)  for  the  f 
The  main  question  here  is  whether  ( 
Valparaiso  after  the   repMrs  were  con 

reaaonable.     We  submit  that  the  del*} 


Gorman  law  governs  and  is  more  bV' 
them  than  English  law  we  anbrait  tb 
law  governs.  The  contract  ia  in  the  Bi 
guage,  the  consignee  is  Sngliah,  and  thi 

Since  of  performance  is  an  Kngliahpn 
sE  loci  eoiutionU  therefore  governs :  {3* 
Schmidt,  ante.  p.  82 ;  25  L.  T.  Bqt  I 
TIte  Landuriirtler  (see  note,  (mIs)  ih 
the  German  courts  apply  that  ts«,  * 
a  strong  presumption  that  if  the  port  d 
in  that  case  had  been  an  English  port  fti 
law  would  have  been  applied.  TIm  )■ 
tionie  is  the  law  applicable  to  qiualia*< 
able  delay,  which  is  the  main  qmtliix  ^ 
mere  length  of  the  delay  we  do  not  juM 
the  only  test  of  reBSOnablenew.  Ti  4| 
upon  tha  oironmstanoee  of  eaoh  OM^ 
The  Pairia,  ants,  p.  Vli  M  f  * 
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The  San  Boxan. 


[Adm. 


liU  T.  Cetctmeh,  9  C.  B.,  N.  S.,  430 ;  3  L.  T.  Rep. 
K.8.438;  lMAr.LawCu.O.  S.  2; 
\i  WUh£lm  Schmidt  (tup.). 

)ordiiig  to  the  evidence  of  the  German  advo- 
the  test  in  German  law  is  what  a  reasonahle 
roald  do  under  such  circumstances.  Whether 
»iirt  applies  Grerman  or  English  law,  or  even 
■e  be  no  difference  in  this  point  between  the 
kWB,  still  on  the  merits  the  delay  was  un- 
lable.      There  was  no  such  risk  shown  as 

excuse  the  master  from  sailing  on  the  com- 

1  of  his  repairs.      Valparaiso  was  a  neutral 

knd  the  vessel  would  have  had  twenty-four 

start.     She    might  have  been  towed  at 

&r  out  to  sea.  The  delay  of  forty  days 
L3th  Nov.  to  23rd  Dec.  is  at  any  rate 
[isible,  as  there  were  then  no  French 
rs  in  the  port.  The  defence  that  the 
r  had  to  borrow  money  on  bottomry  is  of 
ail,  as  he  did  not  advertise  for  a  loan  till 
)ec. 

oard,  Q.C.  (E.  G.  Clarkson  with  him)  for  the 
lants. — The  fact  that  there  wore  French  men- 
'  not  only  in  the  harbour  of  Valparaiso,  but 
raising  outside,  rendered  the  risk  of  capture 
tent  if  a  vessel  sailed.  The  rule  as  to 
f-four  hours*  start  was  never  tested,  and  it 
lot  known  if  it  would  have  been  accorded, 
ttels  left  Valparaiso  between  18th  Aug.,  when 
ir  was  known,  and  15th  Dec,  which  shows 
I  was  prudent  to  stay.  There  was  such  risk 
astify  the  master  in  remaining  at  Valparaiso. 
fWidm  Schmidt  (sup.)  decides  that  English 
Btifies  delay  if  a  risk  actually  exists ;  and 
)re  whatever  law  applies,  the  evidence  is 
mt  to  show  that  the  delay  was  justifiable  in 
86.     But  I  submit  that  the  German  law  ap- 

In  The  Teutonia  (ante.  p.  214 ;  26  L.  T.  Rep. 
8 ;  L.  Rep.  4  P.  C.  171)  the  Privy  Council  say, 
18  argued,  however,  on  the  part  of  the  appel- 
bat  to  justify  this  course  (deviation)  both 
jid  cargo  must  be  exposed  to  a  common 
....  It  appears  to  their  Lordships,  how- 
tbat  their  is  no  sound  ground  for  this  dis- 
tn ;  if  the  cargo  had  been  a  Prussian  ciirgo  it 
have  been  exposed  to  the  same  danger  as  the 
Tom  entering  the  port  of  Dunkirk;  and  it 
rs  to  their  Lordships  that  when  an  English 
lant  ships  goods  on  board  a  foreign  ship,  he 
t  expect  that  the  master  will  act  in  any 
Jt  differently  towards  his  cargo  than  he  would 
da  a  cargo  shipped  by  one  of  his  own  country, 
lat  it  cannot  be  contended  that  the  master  is 
'ed  of  the  right  of  taking  reasonable  and 
nt  steps  for  the  preservation  of  his  ship 
»e,  from  the  accident  of  the  cargo  not  belong- 
bis  own  nation,  the  cargo  is  not  exposed  to 
tne  danger  as  the  ship."  The  letter  from 
Pendants  agents  shows  that  the  master  con- 
I  he  must  follow  the  law  of  his  flag,  and  he 
»t  bound  to  put  his  ship  into  danger  because 
•I'go  was  in  no  danger.  He  had  no  orders 
be  plaintiffs  to  run  any  risk.  The  law  to  be 
I  is  to  be  gathered  from  the  incidents  of  the 
:5t.  The  ship  was  German,  her  owners  CJer- 
^d  the  ship  was  not  in  an  English  port 
the  charter  was  made;  these  facts  were 
L  to  the  plaintiffs ;  the  charter-party  was  be- 

Englishmen  and  Germans,  and  was  partly 
•ed  in  G«rmanv.  Under  these  circumstances 
law  did  the  aefendants  expect  to  govern? 

the  plaintiffs  shipping  on  a   foreign  ship 

au  L,  N.  S. 


expect  anything  but  German  law  to  be  applied  P 
The  port  of  call  is  the  only  definite  En^^lish  port 
named  in  the  charter-party.  The  ship  might  have 
been  sent  to  Hamburgh.  The  freight  is  payable 
in  English  money,  but  that  is  now  a  common 
standard  everywhere.  The  charter-party  contains 
the  exceptions  "Queen's  enemies,  restraints  of 
princes,"  &c.,  and  the  master  had  only  power  to 
sign  bills  of  lading  in  accordance  with  this  charter- 
party,  of  which  a  copy  was  given  both  to  the  plain- 
tiffs and  their  agents  in  Vancouver's  Island.  The 
bill  of  lading  is  therefore  only  a  receipt  for  mer- 
chandise, and  the  charter-party  is  the  governing 

contract. 

Sandeman  v.  Satrr  15  L.  T.  Rep.  N.  S.  608;  L.  Rep. 

2  Q.  B.  869  ;  2  Mar.  Law  Cas.  0.  S.  446 ; 
1  Parsons  on  Shippings  286. 

[Butt. — I  must  admit  that  the  charter-party  and 
bill  of  lading  are  one  contract,  and  that  the  defen- 
dants are  entitled  to  take  advantage  of  the  excep- 
tions if  they  existed.]  Where  it  is  not  otherwise  ex- 
pressed in  the  contract  the  law  of  the  flag  governs : 
(Lloyd    V.    Gniberf,   L.    Rep.   1    Q.   B.    115;    13 
L.  T.  Rep.  N.  S.  602 ;  2  Mar.  Law  Gas.  0.  S.  26, 283.)  ^ 
If  an  offence  had  been  committed  on  board  this  * 
vessel    the     German    criminal    law    would    have 
applied,  and  it  cannot  be  said  that  as  to  nnestions 
of  civil  law  anything  but  German  law  applies.    As 
a  matter  of  convenience  the  law  of  the  flag  should 
govern,  as  the  extent  of  the  master's  authority 
must  be  limited  by  that  law :  (The  Karnak,  L.  Rep. 
2  P.  C.  505 ;  21  L.  T.  Rep.  N.  S.  159 ;  3  Mar. 
Law   Cas.    0.    S.    103,   276.)     In    Tho    WilMm 
Schmidt  (8up.)  it  is  held  that  the  naming  a  port  of 
delivery  fixes  the  law  as  that  of  the  lex  loci  solu- 
fionie ;  but  it  is  submitted  that  the  governing  law 
is  decided  at  the  time  of  entering  into  the  contract, 
and  it  cannot  be  right  that,  by  naming  a  port  ex 
po8t  facto,  the  charterer  should  have  the  power  to 
change  the  law.     The  Patria  (sun.) ;  The  lleinrich 
(ante  p.  79 ;  24  L.  T.  Rep.  N.  S.  9U ;  L.  Rep.  3 
Adm.  A  Ecc.  424),  and  Tlie  WilMm  Schmidt  do 
not  conflict  with  Lloyd  v.  Gidhert  (sui^),  as  they 
all    proceed    upon    the   ground   that   the   inten- 
tion   of    the    parties    indicated    the     governing 
law.    What  is  the  German  law?     Under  certain 
circumstances  the  owner  of  cargo  niay  withdraw 
from  the  contract  (Arts.  631,  636).    The  master 
had  no  right  to  leave  Valparaiso  as  long  as  any 
risk  existed,  until  the  owners  of  cargo  had  received 
their  option  of  withdrawing,  and  this  they  received 
by  the  master's  letter,  but  the  risk  was  ended 
before  their  answer  came  out.     We  were  bound  to 
communicate  under  Art.  504  and  also  to  stay  for 
the  preservation  of  the  cargo,  and  under  Art.  657 
the  owner  of  cargo  is  liable  for  his  share  of  ex- 
penses up  to  the  time  he  withdraws  or  the  voyage 
IS  continued.    This  was  held  in  the  two  German 
decisions  cited  (see  note),  and  there  the  law  of  the 
flag  governed.     I  submit  that  even  English  law 
would  justify  the  delay,  and  a  fortiori  Grerman  law 
which  ought  to  govern. 

Butt,  Q.  C.  in  reply. — Mere  risk  of  capture  is  not 
sufficient  to  justify  delay ;  there  must  be  at  least 
great  probability.  With  respect  to  the  duty  of 
communication  with  the  owners  of  cargo,  I  submit 
that  it  cannot  be  the  law  that  where  a  ship  is  in  a 
place  where  there  is  difficulty  of  communication — 
as  in  Valparaiso — the  master  need  do  so.  He 
then  becomes  their  agent,  both  by  English  law 
and  under  the  provisions  of  Art.  504  of  the  code. 
Every  case  mist  be  considered  with  regird  to  its 
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particiilu'  risk,  and  I  submit  there  is  a  olear 
Drench  both  by  Eagliah  and  Qermon  taw. 

June  25(ft.— Sir  R.  Phillimorb.— Thie  is  a 
Bait  instituted  under  the  6th  section  of  the  Ad- 
miralty Court  Act  1861,  by  certain  perBona  as 
owners  and  conaignees  of  the  cargo  against  the 
ship  San  RoTtian,  a  foreign  vessal,  for  a,  breach  of 
contract  or  duty  in  respect  of  the  carriage  of  that 
cargo.     The  charter-party,  dated  the  ISth  Feb. 

1869,  was  made  between  tne  owners  of  the  ship 
and  certain  English  merchants  and  charterers,  by 
which  it  was  agreed  in  substance  that  the  vessel 
taking  an  outward  cargo  from  Wales  to  Japan 
^oald  proceed  to  Vancouver's  Island,  and  load  a 
cargo  of  spars,  and  therewith  proceed  as  the 
charterers'  agents  might  order,  on  the  master 
signing  bills  of  lading,  either  to  a  port  of 
discharge  direct  within  the  limits  thereinafter 
mentioned,  or  to  Queenstown  or  Falmouth  for 
orders  for  a  port  of  discbarge  within  those 
limits.  The  master  was  to  sign  bills  of 
jading  without  prejudice  to  the  (barter- party. 
The  excepted  perils  were,  "The  Queen's  enemies, 
the  act  of  God,  restraints  of  princes  and 
rulers,"  and  others.  The  bill  of  lading,  which 
the  plaintifi  pleads  as  being  pursuant  to  the 
terms  of  the  cnarter-party,   was  dated  20th  May 

1870.  It  referred  to  the  charter-party  but  con- 
tained only  one  excepted  peril,  "  the  dangers  of  the 
seas."  The  plaintiffs  cha:^  that  the  contract  was 
violated  by  deviation  from  the  voyage  and  by  a 
dclav  as  caused  by  the  excepted  lungnra.  There 
has  oeen  in  this  case,  as  in  the  former  cases  grow- 
ing out  of  the  German  war  (a),  a  contention  as  to 
what  law  governs  the  rights  of  the  parties.  In 
this  case  the  ship  was  German;  but  the  charterers 
wore  English  and  the  charter-party,  dated  at 
London,  was  executed  while  she  lay  in  the  port 
of  Hamburg,  at  both  Hamburg  and  in  England, 
in  the  English  language.  The  bill  of  lading  was 
in  the  same  langusge,  dated  and  delivered  at 
Port  Ludlow,  in  Vancouver's  Island.  The  only 
material  difference  between  the  two  instruments 
for  the  purposes  of  this  suit  is  that  the  charter- 
party  contains  amongst  its  exceptions  "  the 
Qneen's  enemies  "  and  "  restraints  of  princes  and 
rulers,"  while  in  the  bill  of  lading  the  laneuago  is 
"  the  dangers  of  the  seas  only  excepted ;"  but  then 
this  instrument  refers  to  the  charter-party,aiLilthe 
charter-party  provided  that  the  master  might 
"  sign  bills  oi  lading  for  the  cargo  as  required  by 
the  charterers  or  their  agents,  but  at  not  less  thiLti 
the  above -chartered  rate,  without  prejudice  to  this 
charter-party."  I  am  of  opinion  that  the  contract 
is  oontained  in  both  these  instruments,  bnt  that 
the  stipulation  of  the  single  exception  in  the  latter 
does  not  aapersede  the  stipulations  as  to  the  other 
exceptions  stated  in  the  former  instrument.  The 
port  of  call  for  orders  and  the  port  fixed  for 
delivery  were  English.     With  respect  to  the  law 

Zticable  to  the  circumstances,  I  must  observe  that 
is  not  a  case  in  which  the  master  wo'ilii  be 
contravening  the  law  of  his  country  by  carrying 
the  goods  to  their  destination,  but  is  a  case  in 
which,  so  tar  as  that  law  is  conc:emed,  ho  might 
do  BO.  The  question  as  to  the  reasonableness  of 
the  delay,  with  reference  to  thn  excepted  perils, 
seems  to  me,  as  in  the  case  of  the  WiViclm 
Schmidt,  to  be  property  governed  by  the  lam  of 

(a)  The   Patria  (sup.)  r   The  Hriimch  C*up-)f   The 
Wilheim  Schmidt  imip.) 


the  plaoe  of  performance;  and  thii  alao  i(i| 
be  the  principle  on  which  the  Coort  of  Ca 
at  HamliurK  decided  the  case  of  the  load 
(sup,).  It  has  been  argued  that  theie  t 
conflict  with  the  judgment  in  lioyd  t. 
(»up,).  It  is  not,  however,  neoesaarj  to 
this  point,  or  whether  the  case  of  Uoi/d  t. 
be  reconcilable  with  the  decision  of  Ih 
Council  in  the  Uambitrg  (»up.)>  because 
with  Mr.  Butt  that  upon  this  queetior 
reasooablenesa  of  delay  there  is  reallT 
staatiai  diflercnce  between  the  law  of 
and  Germany.  According  to  both  u 
hension  of  capture,  founded  upon  circm 
calculat«d  to  affect  the  mind  of  a  master 
nary  courage,  judgment,   and  experisDD 

Eistify  delay.  The  San  Roman  sailed 
udlow,  there  loaded  a  cargo  of  Bpan, 
ceeded  on  hra-  voyage  to  Queenstown.  T\ 
illness  of  her  master  compelled  her  to 
ashore,  and  damage  sustained  at  sea  co 
her  to  put  into  VSparaiso  on  the  26tli  ' 
the  petition  of  the  plaintiffs  this  ddH 
Valparaiso  was  charged  as  a  breach  d 
but  this  charge  at  the  hearing  was  aband 
the  allegation  of  breach  of  contract  ooufii 
subsequent  remaining  at  that  port.  Sfa 
leave  it  before  the  23nl  Dec.  Thenecessa: 
were  completed  on  the  23rd  Sept.,  when 
was  ready  for  sea.  It  is  the  delay  do 
interval  of  time,  namely,  from  the  23rd 
the  23rd  Deo.,  which  the  plaintiffs  no«« 
breach  of  contract.  The  delay  is  admi' 
defence  set  op  is  that  it  was  caused  by  tl 
of  capture  from  French  cmisers,  which 
it  unsafe  to  leave  Valparaiso,  and  which 
the  delay  within  the  exception  in  the 
party,  as  to  "  the  Queen's  enemies." 
mittied  that  there  was  a  danger  of  the  kin 
but  it  is  contended  that  it  was  notofth 
which  warranted  this  long  postponema 
execution  of  the  contract ;  it  was  not 
pressing  and  imminent  character  whi 
would  justify  a  delay;  it  was  a  danp 
in  the  nature  of  other  perils  by  sea,  wB 
the  duty  of  the  master  to  encounter.  1 1 
omit  to  notice  one  argument  addressed 
upon  the  hypothesis  that  this  case  isg*"' 
the  law  of  tno  flag — German  law.  Td»| 
said,  entitles  the  owner  to  charge  a  porOE 
expenses  incident  to  the  delay,  on  the  prii 
general  average,  upon  the  snipper,  then 
exposed  to  a  strong  temptation  to  reouu 
during  a  war  of  this  kind,  certain  on  tb«a 
that  the  loss  would  only  partially  aff«* 
ployers,  and,  on  the  other  hand,  that  be  n 
gainer  by  boine  employed  a  longer  tima 
if  he  reached  the  port  of  destination  hi ' 
ment  would  be  at  an  end  till  the  w  *< 
I  am  not  inaeneible  to  the  foroe  of  thia  ■! 
but  the  only  just  effect  of  it  must  be  to* 
court  vigilant  in  ascertaining  the  chsw^ 
danger  and  the  bmiafldei  of  the  exeoia 
also  bear  in  mind  that  the  German  l«wi»'' 
does  not,  as  was  proved  to  me  in  this  mW  | 
in  the  case  of  the  Patria  (tap.)  forbid  t" 
to  run  the  risk  of  capture  in  fiilfiUing *•• 
ments.  The  material  evidence  ■•  *■  IJ 
appears  to  be  as  follows :— On  tht  H 
trie  correspondents  of  the  plaintiff  *>f9 
of  the  ship  wrote  this  letter  (Hi*  iMi 
,  I'ae  Usbter  as  before  sat  <Hit).   Tip 
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I  written :  (His  Lordship  read  the  letter 
b.  from  the  plaintiff  to  Schntte  &  Co.) 
T,  however,  did  not  arrive  at  Yalpariso 
he  23rd   Dec.,  when  the  San    Aaman 
I  must  observe,  that  in  the  letter  of 
lutte  &  Co.  there  is  on  the  one  hand  no  sug- 
t  Captain  Hack^  was  to  blame,  or  that  his 
son  for  remaining  in  port  was  unsup- 
fact ;  while  on  the  other  there  is  con- 
dence   that  he  was  acting  under  the 
ied  the  admonition,  of  his  consul  not  to 
nd  in  the  case  of  The  Teutonia  {antef  p. 
T.  Rep.  N.  S. ;  L.  Rep.  4  C.  P.  171),  the 
icil,  affirming  my  judgment,  held  that 
1  merchant  put  bis  goods  on  board  a 
)  belonging  to  a  belligerent  nation,  "  it 
contended  that  the  master  is  deprived 
of  taking  reasonable  and  prudent  steps 
iservation  of  his  ship,  because  from  tne 
the  cargo  not  belonging  to  his  own 
au*go  is  not  exposed  to  the  same  danger 
D."      The  following    facts  are  clearly 
at  a  French  man-of-war  or  store  ship 
in  the  port ;  that  there  were  several 
ips  in  it  waiting  there  from  the  first 
ugust    to    15th    Dec. ;     that     during 
d     one     only     sailed,     on     the     5th 
Hamburg;     that    no    German    vessel 
aiso  betw^een  the   18th  Aug.  and  the 
that  up    to   the    13th  Nov.    French 
were  in  and  out  of  the  port ;  that  after 
iccording  to  the  register  of  the  com- 
langc  of  Valparaiso,  it  was  impossible 
the  destinations  of  the  French  ships, 
e  kept  strictly  secret,"  but  that  it  ap- 
lat  registry  that  they  were  gone  on  a 
cruzar) ;  that  there  had  been  captures 
;  French  off  Peru  and  Chili ;  that  even 
:h  Dec.  French  ships  were  reported  in 
aters ;    that    after  the   news  of    the 
series  arrived,  the  first  Grerman  vessel 
iso  on  the  the  15th  Dec.     I  think  it  is 
that  between  the  15th  Dec.  and  the 
the   San  Roman  left   Valparaiso,   the 
guilty  of  no  unnecessary  delay  with 
3r  to  the  bottomry  bond  or  to  obtaining 
)apers  necessary  for  the  protection  of  his 
a,nd  that  even  then  his  crew  at  first 
50  to  sea  through  fear  of  capture.     It 
irged    that,  in   spite  of   the    French 
i  San  Romany  having  liberty  of  twcnty- 
tart,  might  have  steamed,  with  the  aid 
b  of  the  reach  of  the  French  cruisers, 
idcnce  satisfies  me  that  this  course 
exposed  the  ship  to  the  greatest  pos- 
capture.    There  were  French  cruisers 
port  and  a  stationary  French  store 
Some   communication   was  doubt- 
between  them.     The  evidence  shows 
eparations  of  the  San  Roman  to  be 
I  would  in  all  probability  have  made 
intention,  and  tne  evidence  as  to  the 
if  the  wind  off  that  coast  does  not,  in 
t,  add  any  circumstance  which  would 
scape  from  French  cruisers,  but  the 
[owever  this  may  be,  I  think  the  de- 
on  the  whole,  established  liis  defence, 
Bxercised  "  his  right  in  taking  reason- 
ient  steps  for  the  preservation  of  his 
ising,  under  the  advice  of  his  consul, 
he  circumstances  of  the  case,  to  sail 
3,  and  I  dismiss  the  suit  with  costs. 


May  31,  June  3,  4,  6,  and  25, 1872. 
The  Express. 

Damage  to  cargo — Wa/r — Risk  of  capture — Reason- 
ahleness  of  delay — Governing  law  —  Excepted 
perils — German  law — Duty  of  tra^isshipnient. 

By  both  English  and  North  German  laio,  risk  of 
capture^  siich  as  to  justify  a  master  whose  vessel 
is  carrying  a  cargo  under  a  charter-party  and 
bills  of  lading,  containing  the  exceptions, "  Queen  s 
eywmies,  ^'c,"  in  putting  into  and  remaining  in 
an  intermediate  port  during  the  continuance  of 
th^  risk,  need  7wt  amount  to  an  actual  operative 
restraint  (almost  a  blockade),  but  must  be  that 
risk  which  would  induce  a  reasonably  prudent 
man,  exercising  due  discretion  atid  fortitude,  not  to 
expose  the  vessel  to  capture, 

Senible,  thai  where  tJie  chunces  of  escape  and  cap- 
tnre  are  equal,  the  m,aster  would  be  justified  vn 
remaining  in  port. 

By  a  charter-party  in  the  English  language  entered 
into  at  Constantinople  between  the  master  of  a 
North  Germcm  vessel,  and  North  German  mer- 
chants  there  resident,  it  was  agreed  that  tlie 
vessel  should  load  a  cargo,  and  proceed  therewith 
to  Falmouth,  Plymouth,  or  Queenstown,  for  orders 
for  a  safe  port  in  the  United  Kingdom,  or  on  tite 
Continent  between  Havre  and  Hamburg,  Queen* s 
enemies,  Sfc,  excepted.  The  cargo  was  laden,  and 
the  master  sigyved  bills  of  lading  in  accordance 
with  the  charter-party,  also  in  the  English  lan- 
guage, but  wiih  an  endorsement  in  Garman,  and 
the  cargo  was  therein  consigned  to  consignees 
resident  in  England, 

Held  that  the  law  to  be  applied  to  tlie  execution 
of  tlie  contract  was  the  North  German  law.  (a) 

Tlie  vessel  sailed,  but  her  master  learning  on  his 
voyage  that  war  existed  between  France  a?wZ  Ger- 
many, and  fearing  capture  by  French  cruisers, 
put  into  Gibrcdtar.  During  tlie  war  there  would 
have  been  great  risk  of  capture  off  that  port  and  off 
the  ports  of  call  if  the  vessel  Imd  continued  her 
voyage;  her  master  in  consequence  ranuiined 
there  until  the  end  of  the  war  (iiino  inonths).  He 
tJien  sailed,  and  arriving  at  a  port  of  call  was 
ordered  to  an  English  port.  The  cargo  was 
damaged  by  the  delay,  in  a  claim  by  tlie  con- 
signees. 

Held,  tJuit  by  both  English  and  North  German  law 
tlie  master  was  justified  inputting  and  remaining 
in  port,  and  that  the  shipowners  were  not  respon- 
gihUifor  the  damage  caused  by  the  delay. 

By  the  North  Gennadi  law,  when,  subsequent  to  the  com- 
mencement of  the  voyage,  a  war  has  been  declared, 
in  consequence  of  which  tlie  vessel  or  tlie  goods 
shipped  therein  under  the  contract  of  affreight- 
meiCt,  or  both,  can  no  longer  be  cansidered  free  or 
would  be  liahle  to  risk  of  capture,  either  parly  may 
witlidraw  from  the  contract  without  being  liable  to 
damages.  On  such  dissolution  of  the  contract  the 
master  is  botind,  if  necessary  or  if  required,  to 

(a)  It  is  to  be  presamed  that  the  loamed  judge  in  this 
ease  meant  to  decide  that  the  German  law  applied  to  the 
aneation  of  tranashipment  and  that  only,  otberwiae  the 
aeoision  wonld  appear  to  oonfliot  with  the  San  Roman 
(ante  p.  347),  where  it  was  held  that  the  question  of 
reasonableness  of  delay  wus  governed  by  tlio  law  of  the 
plaoe  of  performance.  A«  Qerman  and  English  law  appear 
on  this  latter  point  to  be  nearly  ideu^tical,  it  is  practically 
immaterial  in  the  present  ease  by  which  law  the  qnestion 
was  governed.  The  real  importanoe  as  to  the  governing 
law  was  in  so  ^  as  it  affected  the  question  of  tnyu* 
shipment — £0. 
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transship  and  forward  the  cargo  at  the  expense  of 
the  owner  of  cargo,  hut  he  is  not  ho^vnd  to  part 
with  the  cargo  unless  tlie  distance  freight  for  tlie 
part  of  the  voyage  'performed  and  otfier  expenses 
nave  heen  paid  or  secured. 
Whilst  the  inaster  of  the  vessel  was  at  Gibraltar, 
the  consignees  required  him  to  proceed  or  to  trans- 
ship  at  his  own  nsk  a/nd  expense.     This  tlie  master 
refused,  offering,  however,  to  transship  against  a 
reasonable  reduction  of  freight,  which  offer  the 
plaintiffs  would  not  accept. 
Held  thxit,  as  the  master  was  entitled  hy  the  Germ^an 
law  to    his    distance   freight  and  expenses,  the 
demand  of  ths  plaintiffs  was   not  such  a  legal 
demand  within  tlie  ineanvng  of  tluU  law  as  com- 
pelled the  muster  to  transship. 
This  was  a  suit  instituted  unaer  the  6tb  section  of 
the  Admiralty  Court   Act    1861,   on    behalf  of 
Messrs.    Scaramanga    and    Co.,    merchants,    of 
London,    against    the    vessel    Express    and    her 
freight,  and  her  owners  intervemng,  to  recover 
damages  for  injury  sustained  to  cargo  belonging 
to  the  plaintiffs,  shipped  on  board  that  vessel,  and 
caused    by    alleged    wrongful    and    unjustifiable 
delay  and  deviation  on  the  voyage  whilst  canying 
the  cargo.    The  Express  belonged  to  the  port  of 
Rostock,  in  the  Duchy  of  Mecklenburg,  one  of  the 
States  of  the  North  German  Confederation,  and  was 
owned  by  subjects  of  that  Confederation.     In  May 
1870,  she  was  lying  in  the  port  of  Constantinople, 
and  whilst  there  her  master  entered  into  a  charter- 
party  with  Messrs.  Schott  and  Beppen,  merchants 
at  that  place,  and  also  subjects  of  the   North 
German  Confederation.      By  that  charter-party, 
which  was  in  the  English  language,  it  was  agreed 
that  the  "  Express  North  German  flag,"  shouldpro- 
cced  to  a  loading  place  in  the  sea  of  Azofl,  as 
ordered  at  Berdianski,  and  there  load  from  the 
factors  of  the  freighter  a  full  and  complete  cargo 
of  tallow,  wheat,   Indian    corn,    seed,    or    other 
stowage  goods,  at  the  option  of  the  freighter,  and, 
being  so  loaded,  should  therewith  proceed  to  a  safe 
port  in  the  United  Kingdom,  or  to  a  safe  port  on 
the   Continent,   between    Havre    and   Hamburg, 
both  inclusive,  or  so  near  thereunto  as  she  might 
safely  get,  calling  for  orders  at  Queenstown,  Fal- 
mouth, or  Plymouth,  at  the  master's  option,  and 
deliver  the  said  cargo  on  being  paid  freight,  as  there 
set  out,  "  the  act  of  God,  the  Queen's  enemies,  the 
restraint  of  princes  and  rulers,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  always  excepted."  In  pur- 
suance of  this  charter-party,  the  Express  proceeded 
according  to  orders  received  at  Berdianski,   to 
Taganrog,  and  there  the  plaintiffs,  who  were  the 
factors  of  the  freighters,  shipped  upon  the  vessel  a 
cargo  of  rye  in  bulk,  and  the  master  signed  and 
delivered  to  the  plaintiffs  a  bill  of  lading  in  respect 
of  the  cargo,  which  was  as  follows  : 

Shipped  in  very  good  order  and  condition  by  Messrs. 
Scarainanga  and  Co.  for  account  and  risk  of  whom  it 
may  concern,  in  and  apon  the  good  ship  called  the 
Express,  North  German  nag,  whereof  is  master  for  the 
present  vovago  William  Frotwnrst,  and  now  riding  at 
anchor  in  the  port  of  Taganrog,  and  bonnd  for  Qneens- 
town,  Falmouth,  or  Pljrmonth  for  orders,  rye  in  bulk,  say 
two  thousand  four  hundred  and  ninety-seven  chetwerts, 
being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  the  like  good  order  and  well-conditioned 
at  a  safe  afloat  port  in  the  United  Kingdom  or  on  the 
Continent,  as^  per  charter-party  (the  act  of  God,  the 
Queen's  enemies,  fire  and  all  and  every  other  dangers 
ADd  sooidents  of  the  seas,  riverB,  and  navi^^atioii  of  what' 
tver  zuttnre  and  kind  soever  excepted"),  Tm\o  l&SAsnL 


Soaramanyt  and  Co.,  of  London,  or  to  tiMir  yi|i^ 
paying  freight,  gratuity,  and  demurrage  (if  njjfatlhi  1^ 
said  goods,  and  all  other  conditions  as  per  chsitS'ialL  M' 
stipmated  in  Constantinople  the  3rd  of  May,  ISTD,  m 
primage  and  average  aooastomed.  In  witeen  «M  ■■ 
the  master  or  purser  of  the  said  ship  hath  aiiMdti  1^ 
three  bills  of  huiing,  all  of  this  tenor  and  date,  tfewrf  1^ 
which  tibree  bills  b^ng  aooompliahed,  the  otts  tnti  Is 
stand  void. 
Dated  in  Taganrog  IS—STth-N 

'oSklitatund  quantitat  unbe.[  ft^iSjJJSJ*'*^' 
kant  (quaUty  and  quantity  nn-  j      '  ■' 

known) 

Wm.  Fretwurst. 

On  the  back  of  the  bill  of  lading  there  viiil 
receipt  by  the  master  for  2001.  on  aoootnl  i\ 
freignt.     The   rest    of  the  fireight  woold  ' 
amounted  to  750L 

On  29th  June  1870,  the  Express  set  siil 
Taganrog  with  the  said  cargo,  and  prooeededi 
her  voya^,  and    on  16th   Aug.  1870,  Bhe 
anchor  off  Algesiras,  for  the  purpose  of  fiUiogl 
water  casks.    On  19th  July,  war  had  brokei( 
between  France  and  Germany,  and  the  matfer^ 
the   Expirees  learned  at  Algesiras  this  bd, 
thereupon  communicated  with  the  North  " 
consul  at  Gibraltar,  and  he  received  a  repljj 
the  consul  warning  him  of  the  risk  of 
would  run  if  he  proceeded  on  his  voyage,  tdi 
vising  him  to  put  into  Gibraltar  as  a  sifoj 
Accordingly  the  master  on  18th  Aug. 
reached  Cribraltar  on  the  same  day,  and 
stayed  until  2nd  Feb.  1871.     On  30th  Jan. 
the  master  learned  that  an  armistice  had  bett^ 
eluded  between  France  and  Germany,  audi 
upon  sailed  on  2nd  Feb.  for  Falmouth,  wl 
arrived  on  17th  Feb.,  and  having  g^ven 
the  charterers,  received    orders   for 
which  port  the  Express  proceeded,  arriTingl 
)n  26th  Feb.  1871.     On  28th  Feb.  the  diid 
of  the  cargo  began,  and  it  was  completed  (■ 
March.    The  cargo  was  found  to  be  damagiil 
heating,  caused  by  the  delay. 

Wliilst  the  ship  lay  at  Gibraltar  from  An^^l 
to  Feb.  1871,  a  long  correspondence  took  I 
between  the  master  and  Messrs.  Moslej  and  uU 
of  Gibraltar,  the  plaintiffs'  agents,  and  "i^^J 
Mosley  and  Co.  and  the  plaintiffs,  as  to  tiie>lj 
proceeding  on  its  voyage  in  spite  of  the  wTi*] 
as  to  the  transshipment  and  forwarding  rf"| 
cargo  in  another  vessel,  and  as  to  the  amoa** 
freight  to  be  paid  to  the  master.    The  S"^**? 
of  this  correspondence  will  be  found  BetoiitB»"| 
judgment.  ^ 

The  above  facts  were  undisputed  on  eitliff* 
The  plaintiffs'  petition  after  setting  out  tM*! 
tract  containea  in  the  charter-paiff  and  ■■  • 
lading,  was  as  follows : 

3.  The  Express  duly  sailed  on  her  **^^'^;«,ai^ 
said  cargo  on  board,  and  in  the  ooune  of  tiieian^n 
without  justifiable  oause  or  excuse,  put  iD^^£l| 
Gibraltar.  After  the  said  vessel  hadTso  pot  hp^S 
port  of  Gibraltar,  and  whilst  she  was  lyiiy  j^^ 
master  was  requested  by  the  plainttSs  to  fW**Jj^ 
aforementioned  voyage,  and  if  he  would  not  vm 
to  transship  and  forward  the  said  oazgo.  «^jt 

4.  The  said  master,  however,  deoliBed  ^^jJPS^ 
such  request,  and  remained  at  Gibraltar  w  i:^ 
vessel  and  the  said  cargo  on  board  oChff  to*  ^ 
siderable  time. 

5.  By  reason  of  the  i>remi8ea  tlia  aaid  *g^  j  | 
fully  and  without  jastifiaUd  OMua,  in  Tioj^^ 
terms  of  the  said  bill  of  ladiiig,  dtfiilad  frj*jj 
layed  proceeding  on  the  vqyace  in  tbi  «Ui  Br 
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ntiff 8  were  and  are  the  owners  of  the  said 
e  holders  of  the  said  bill  of  lading. 

Q  of  the  premises,  the  said  cargo  beoame 
tly  heateo,  damaged,  and  depreciated,  and 
»  was  deliyered  to  the  plaintiffs  in  a  mnoh 
od  condition  than  it  was  shipped  in,  Uiis 
Asioned  by  any  of  the  perils,  caoses,  or 
3  said  bill  of  lading  excepted,  and  tiiereby 
laye  sustained  great  loss,  and  have  been 
irers  profits  which  they  would  otherwise 
from  the  said  cargo. 

dant*8  answer  set  out  the  terms  of  the 
y,  the  bill  of  lading  and  the  facts  as 
,  and  then  proceeded : — 

-iving  at  Algesiras,  as  aforesaid,  the  master 
s  was  informed  of  the  outbreak  and  exist- 
Haid  war,  and  learned  that  it  would  be 
'  the  Express  to  proceed  upon  her  voyage 
3  risk  of  her  being  captured  by  French 
A ;  and  on  the  18th  Aug.  1870  the  master 
S8,  as  he  lawfully  might  do  under  and  by 
laws  of  Mecklenburgh  and  of  the  said  Con- 
id  as  was  reasonable  and  proper  for  him  to 
circumstances  herein  set  forth,  sailed  with 
rom  Algesiras,  and  proceeded  to  and  on  the 
-ived  in  the  roadstead  of  Gibraltar,  which 
jid  more  sheltered  roadstead  than  that  of 
:  is  not  the  fact  that  the  master  of  the 
out  justifiable  cause  and  excuse,  or  wrong- 
violation  of  the  terms  of  the  said  bill  of 
into  the  port  of  Gibraltar,  as  alleged  in 
th  articles  of  the  petition. 
3  time  of  the  arrival  of  the  Eaeprest  at  Alge- 
he  20th  Jan.  1871,  the  saia  war  con- 
ist,  and  during  all  such  time  the  Express 
been  liable  to  risk  of  capture  if  she  had 
proceed  on  her  voyage,  and  during  all  such 
ich  armed  national  cruisers  were  cruising 
8  of  Gibraltar,  and  in  the  Atlantic  Ocean, 
igliah  Channel,  and  off  the  ports  of  Cork, 
d  Plymouth,  with  the  intention  of  capturing 
ad  other  North  German  vessels ;  ana  if  the 
uring  the  time  aforesaid  attempted  to  pro- 
oyage  she  would  almost  certain^  have  been 
ome  or  one  of  such  cruisers. 

the  fact  that  the  master  of  the  Ewmress  un- 
in  violation  of  the  said  bill  of  lading,  de- 
ing  on  his  voyag^e,  as  alleged  in  Art.  5  of 
On  the  oontruy,  the  said  master  was 
and  desirous  to  proceed  from  GibnJtar  as 
lid  do  so  without  being  exposed  to  risk  of 

iw  of  the  said  North  German  Confederation 
the  Express  was  entitled  to  keep  her  at 
Ist  she  would  have  been  liable  to  risk  of 
I  by  reason  of  the  said  war,  and  the  said 
Dt,  whilst  the  said  war  and  liability  to  risk 
itinued,  under  any  obligation  to  attempt  to 
er  upon  his  said  voyage  ;  and,  bv  the  said 
ter  of  the  Express  was  not  guilty  6i  any 
tract  or  duty  ^th  or  to  the  plaintiffs  in  re- 
atting  in  Gibraltar,  or  remaining  there  with 
ith  the  said  cargo  on  board  of  her,  or  in  re- 
ransshipping  the  said  cargo. 

ster  of  the  Express  sailed  from  Gibraltar, 
ress,  within  a  reasonable  and  proper  time 
3^  notice  of  the  termination  of  the  risk  of 
ason  of  the  said  war. 

17th  Feb.  1871,  the  Express  arrived  in  Fal- 
ir,  and  her  master  having  duly  given  notice 
to  the  charterers'  aeents  in  London,  on  the 
aid  month,  reoeivea  orders  to  proceed  to 
>n  the  same  day  the  Express  left  Falmouth, 
bh  Feb.  1871,  arrived  in  London. 
28th  of  the  said  month  of  Feb.  the  discharge 
was  commenced,  and  on  the  2nd  March 
charge  was  completed. 
#  the  fact  that  the  cargo  of  the  Excess  was 
worse  order  and  condition  than  it  was  in 

aid  cargo  was  delivered  in  worse  order  and 
A  it  was  when  shipped,  the  deterioration 
f  the  detention  of  the  Ssepreu  at  GKbndtar. 
ra  Bientiaiied,  whioh  is  an  ezoeptiTe  ]>eril 


within  the  true  intent  and  meaning  of  the  exception  of 
*'  the  Queen's  enemies,"  contained  in  the  said  bill  of 
lading,  and  by  the  natural  condition  and  inherent  vice 
of  the  said  cargo,  and  by  one  of  such  causes. 

15.  Whilst  the  said  vessel  was  detained  at  Algesiraa 
and  Gibraltar,  as  aforesaid,  the  master  of  the  Express 
used  all  due  and  proper  and  reasonable  care  and  skill,  in 
ventilating,  trimming,  and  otherwise  caring  for  the 
safety,  order,  and  condition  of  the  said  cargo,  and  did  all 
things  on  his  part  to  be  done,  in  taking  care  of  the  same, 
and  any  deterioration  or  depreciation  of  the  said  cargo, 
was  not  caused  by  any  neglect  or  default  of  the  said 
master,  but  was  caused  by  the  detention  of  the  said 
vessel  as  aforesaid,  or  by  the  natural  condition  and 
inherent  vice  of  the  said  cargo,  or  by  both  of  such  causes, 
and  by  the  law  of  North  German  Confederation^  regard 
being  had  to  the  terms  of  the  said  bill  of  ladmg  and 
charter-party,  neither  the  Express  nor  her  owners,  nor 
her  said  master,  is  or  are  liable  to  damages,  in  respect  of 
the  depreciation  or  deterioration  of  the  said  cargo. 

The  plaintidSs  traversed  the  defendants'  alle- 
gations of  law  and  fact,  and  concluded  the 
pleadings. 

The  evidence  was  principally  directed  to  the 
risk  of  capture,  and  to  the  question  of  transship- 
ment of  the  cargo  and  the  freight  to  be  paid  to 
the  master.  A  commission  was  sent  out  to  Gib- 
raltar to  take  evidence  for  both  plaintiffs  and 
defendants.  From  the  evidence  of  Michael  Porral, 
a  member  of  the  firm  of  Thomas  Mosley  and  Co., 
agents  for  the  plaintiffs,  it  appeared  that  on  the 
arrival  of  the  Express  at  Gibraltar,  he  requested 
the  master  to  proceed  on  his  voyage,  and  the 
master  proposed  to  land  the  cargo  in  Gibraltar  if 
the  whole  freight  was  paid ;  that  the  master  after- 
wards proposed  a  deduction  from  the  freight,  but 
that  tlus  the  agents,  having  communicated  with 
the  plaintiffs,  refused,  and  that  they  thereupon 
entered  a  protest  against  the  delay,  and  refusal 
to  transship;  that  the  master  again  offered  to 
deduct  1252.  from  the  freight,  but  alwavs  refused 
to  transship  or  forward  the  carso;  tnat  other 
German  vessels  remained  in  Gibrtutar  on  account 
of  the  war,  but  that  the  witness  knew  of  no  French 
cruisers  being  in  Gibraltar  Bay  during  the  war. 

The  defen&nt  produced  six  witnesses  for  exa- 
mination under  the  commission — the  North  Grer- 
man  Consul  at  Gibraltar,  his  clerk,  Lloyd's  agent 
at  Gibraltar,  his  clerk,  and  two  merchants.  From 
their  evidence  it  appeared  that  the  consul  wrote 
officially  to  the  master  of  the  Express,  whilst  the 
latter  was  at  Algesiras,  to  notify  to  him  the  exis- 
tence of  the  war,  and  to  tell  him  that  if  he  pro- 
ceeded he  would  be  liable  to  be  captui-ed  by  Freneh 
cruisers,  the  consul  being  bound  to  do  this  by  the 
instructions  of  his  Grovernment ;  that  whilst  the 
war  lasted  five  or  six  different  French  cruisers 
were  frequently  in  and  out  of  Gibraltar  Bay,  and 
passing  through  the  Straits,  and  some  of  them 
more  than  once,  and  that  they  were  cruising  in  the 
neighbourhood;  that  this  fict  was  ascertained  by 
the  consul's  clerk  and  Lloyd's  agent's  clerk,  whose 
business  it  was  to  keep  a  look  out  for  French  men- 
of-war  and  to  report  them,  the  one  to  the  consul 
the  other  to  Lloyd's ;  that  it  was  officially  reported 
to  the  consul  that  four  German  vessels  had  been 
captured  in  the  Mediterranean  by  French  cruisers, 
and  that  this  report  was  communicated  by  the 
consul  to  his  Government  and  also  to  the  master 
of  the  Express ;  that  nine  North  German  vessels 
left  Gibraltar  during  the  war,  but  that  some  of 
these  vessels  had,  as  they  came  from  French  ports, 
safe  oonduots  from  the  French  Government,  four 
or  five  Bailing  ml\i  tra^Yk.  igob^x^s  V2cA)b  ^^  ^^t«eifiaa^ 
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masters  could  themselves  see  the  French  cruisers 
from  the  Bay ;  that  the  Bay  was  never  free  from 
French  men-of-war  for  more  than  a  week  together, 
and  usually  they  came  more  frequently. 

At  the  hearing,  witnesses  were  called  for  the 
plaintiffs,  who  stated  that  although  they  had  fre- 
quently passed  through  the  Straits  of  (Sbraltar  in 
command  of  vessels  during  the  war,  they  had  seen 
no  French  men-of-war. 

For  the  defendants  the  master  of  the  Express 
gave  evidence  to  the  effect  that  he  at  first  declined 
either  to  proceed  or  to  deliver  over  the  cargo  at 
Gibraltar,  except  on  the  payment  of  full  freight, 
and  would  not  transship  tne  cargo  and  forward  it 
at  his  own  expense ;  that  on  2i'th  Sept.  he  offered 
to  make  a  reauction  of  125Z.  from  his  freight,  and 
deliver  at  Gibraltar,  but  that  the  plaintiffs^  agents 
declined  to  accept  this  offer,  as  they  had  no  autho- 
rity ;  that  as  the  cargo,  becoming  warm,  in  spite  of 
all  precautions  to  keep  it  in  good  condition,  the 
master  wrote,  offering  to  the  plaintiffs  to  transship 
as  against  a  reasonable  reduction  of  freight ;  that 
the  plaintiffs  never  offered  to  pay  to  the  master  a 
distance  freight  at  Gibraltar,  but  if  they  had 
offered  it  he  would  ultimately  have  delivered  it  at 
Gibraltar ;  that  if  the  full  freight  had  been  paid 
to  him,  he  would  not  have  transshipped  the 
cargo,  or  have  forwarded  it  at  the  ship's  expense ; 
that  he  remained  in  Gibraltar  because  there 
was  great  risk  of  capture  all  the  time;  that 
he  stayed  not  only  on  account  of  the  ship,  but 
also  on  account  of  the  cargo,  as  he  was  responsible 
for  it  as  well  as  for  the  ship ;  that  he  frequently 
saw  French  men-of-war  in  Gibraltar  Bay. 

Witnesses  were  also  called  for  the  defendants  to 
prove  risk  of  capture  off  the  channel  ports,  and 
they  proved  that  French  men-of-war  were  con- 
stantly cruising  in  the  channel,  and  German  vessels 
were  often  captured  there,  and  similar  evidence 
was  given  with  regard  to  Queenstown. 

It  was  agreed  that  the  evidence  given  by  the 
North  German  advocate  in  the  San  Boma/n 
{cmte  pp.  347,  350),  should  be  evidence  in  this  case 
BO  far  as  applicable. 

He  was  called  again  in  this  case,  and  gave  the 
following  additiouE^  evidence : 

The  master  of  a  North  German  ship  carrying  a  neutral 
Gsxgo  who  deviates  from  his  oonrse  from  fear  of  oapture 
and  enters  a  neutral  port,  is  entitled  to  remun  there 
whilst  the  risk  lasts,  and  cannot  be  compelled  to  go  on 
even  if  the  owner  of  the  cargo  wishes  him  to  proceed. 
The  shipowner  may  order  the  ship  to  staj7,  or  the  master 
may  stay  withoat  an  order.  No  right  is  ^^i^en  by  the 
code  to  the  owner  of  the  cargo  except  to  withdraw  from 
the  contract  on  payment  of  distance  freights,  and  the 
owner  of  cargo  must  pay  his  sluure  of  expenses  of  deten- 
tion up  to  the  time  of  withdrawing.  The  master  must 
have  reasonable  ground  for  his  delay. 

The  sections  of  the  North  German  code  referred 
to  in  the  argument  and  the  judgment  will  be  found 
set  out  in  the  San  Bwnan  {aiitep.  351).  It  was 
agreed  that  the  arguments  in  the  San  Botnan 
{ante  p.  352)  should  De  taken  as  arguments  in  the 
present  case,  so  far  as  they  were  available. 

Butt,  Q.O.  (Cohen  with  him)  for  the  plaintiffs. — 
The  delay  in  this  case  was  108  days ;  there  was, 
therefore,  time  for  communication  with  owners  of 
cargo  (German  Code,  Art.  504),  and,  if  German  law 
applies,  there  was  opportunity  for  either  party  to 
withdraw  from  their  contract,  on  the  plaintiffs 
paying  a  distance  freight,  but  the  master  refused 
'*"  a  long  time  to  accept  anytYimg  b\it  fivU  freieht. 
plaintiffs  brought  themaelvea  mtVmx  AxVi.  *c^. 


if  the  German  law  applies,  and  were  vi! 
withdraw.  The  master  only  offered  to 
1252.,  whereas  the  two-thirds  only  of  the  i 
was  performed,  and  the  proportionate  aio 
be  deducted  was  250L  It  the  contract  wv 
end  to  by  the  acts  of  the  plaintiffs  in  of 
distance  freight  the  master  was  bound  to  t 
under  Art.  634,  and  this  he  refused  to  do. 
master  refused  to  discharge  his  cargo  ai  C 
or  to  take  a  distance  freight,  then  the  re 
delay  must  be  narrowly  observed  (a).  Tl 
delayed  after  he  knew  that  the  cargo  wa 
and  even  then  refused  distance  freig 
danger  of  capture  about  Gibraltar  was  ve 
There  was  no  actual  danger,  only  a 
capture.  We  submit  that  the  master  v 
by  German  law  to  have  transshipped,  anc 
lish  law  he  should,  as  a  reasonable  mi 
have  proceeded  or  have  transshipped, 
not  entitled  to  keep  the  cargo  on  board 
in  port.  English  law  should  govern  thi£ 
for  the  reasons  stated  in  the  San  Boma 
352). 

Milward,  Q.C.  {ClarJcson  with  him), 
defendants. — If  either  party  withdraws 
contract  under  Art  634,  all  the  master  n 
earn  pro  raid  freight  is  to  pat  the  good 
He  need  not  transship,  save  at  the  owner's 
We  submit  that  the  Grerman  law  applif 
contract.  This  was  a  German  snip, 
master,  and  the  charter  was  Altered 
Constantinople,  between  German  sabj 
although  the  bill  of  lading  is  in  Eng 
portion  of  it  written  by  the  master  is  in 
There  is  nothing  especially  English  in  the 
except  that  the  ship  is  to  caS  at  Falmi 
for  orders.  As  to  freight  and  transship 
only  definite  proposition  that  was  mad 
master  was,  that  he  should  transship  at 
expense.  The  master,  on  the  other  nam 
to  deliver  the  goods  at  Gibraltar,  on  psj 
a  reasonable  amount  of  freight,  and  that 
considered  as  an  offer  to  t&epro  raid  it 
reasonable  distance  freight.  He  was  not  1 
part  with  the  goods  without  pavment 
freight :  (Art,  623.)  As  to  risk  of  csiptm 
was  actual  danger,  and  the  apprehensia 
master  was  so  reasonable  as  to  mstaij 
More  than  a  week  did  not  elapse  withoota 
man-of-war  being  in  Gibraltar  Bay,  and  the 
more  passing  through  the  Straits,  and  iha 
actually  captures  in  the  vicinity  of  that  pw 
Ldndwii/rster  (see  note  to  the  Saa  B€m» 
350)  remained  in  Gibraltar  till  the  end  of  ti 
and  the  court  at  Hamburg,  held  that  shewj 
filed  in  so  doing,  there  being  a  subatant* 
There  was  also  danger  in  the  JBnglish  CbiM 
there  was  such  risk  as  made  it  right  for  t^' 
to  stay  a  week,  then,  so  long  as  the  riskitf 
the  same,  the  mastei*  was  entitled  to  Rt^T' 
any  length  of  time.     [Sir  R.  Philu*^ 

(a)  Bvit  here  applied  for  leave  to  aatadtt*! 
by  inserting  words,  bo  as  to  raise  the  i*'**!?^ 
tance  freight  had  been  offered  and  r6fiia0d,e»*2 
breach  of  contract  or  breach  of  dniy  onlhi  !■ 
master  in  refusing  to  deliver  the  oarfo  to  Hi^ 
Gibraltar,  except  on  payment  of  toStai^J^j^ 
sive  amoaut  of  diatanoe  freight.  Tbi 
amend,  IntimatiDg  that  the  pLiintiflh 
evidence  as  to  the  refnaal  to  dabi 
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MARITIME  LAW  CASES. 


859 


The  Express. 


[Adm. 


•solutely  imminent,  and  so  great  as 
iasouable  man  to  delay.]  In  past 
^land  was  a  belligerent,  it  was  an- 
J  to  sail  without  convoy  (38  Geo.  3 
98 ;  43  Geo.  3  c.  57).  These  enact- 
sed  to  prevent  merchantmen  giving 
the  country  the  chance  of  enriching 
capture, 
ipping.   Part  lY.  o.  5,  p.  356.  (Amerioan 

oanoe  de  la  Marine.  Vol.  L,  Liv.  III., 
5,  p.  691 ; 

for  there  being  no  cases  of  this 
out  of  the  earlier  wars,  as  it  was 
without  protection.  The  German 
pted  to  carry  out  this  same  purpose 
saels  stay  in  port  during  risk  of 

1  reply. — I  submit  that  to  justify 
st  be  an  actual  operative  restraint 
hing  to  a  blockade.  If  the  chances 
if  capture  are  equal,  a  master  would 
Dceed.     It  has  never  been  decided 

of  capture  justifies  delay,  as  seems 
>n  of  the  German  masters.  No  doubt 
ed  with  bona  fides ;  but  it  must  be 
lat  he  is  of  opinion  that  he  might 
)  he  liked  whilst  making  the  cargo 
ortion  of  the  expense  as  average. 
c  stayed  at  all  if  he  had  supposed 
bear  the  expense?    It  was  for  his 

view  of  the  law,  to  remain  in  port 
f  proceeding  to  his  port  of  discharge 
bad  no  further  claim  for  expenses  of 
be  cargo,  and  would  have  lost  em- 
the  end  of  the  war.  Beasonable 
£  danger  is  not  a  sufficient  excuse 
re  must  be  such  actual  danger  as 

upon  the  mind  of  a  reasonable 
3  here  a  contract,  and  the  defendants 
perform  or  to  show  excuse.  The 
ulike  the  old  convoy  Acts,  imposes 

masters  proceeding  to  sea  without 
herefore,  does  not  make  it  illegal, 
ere  probably  passed  because  the 
nsidered  that  without  enactment, 
•ound  to  proceed  under  the  bills  of 
ary  use. 

ir  R.  Phillimoke. — ^This  is  a  suit 
!r  the  6th  section  of  the  Admiralty 
1,  by  Messrs.  Scaramanga  and  Co., 
ners  of  the  cargo,  and  holders  of 
ing,  against  the  foreign  vessel  Ex- 
Eujh  of  contract  or  duty  in  respect 
3  of  that  cargo.  In  the  montn  of 
irter-party  was  entered  into  between 
the  tjxpresB  and  certain  merchants 
)ple.  In  pursuance  of  this  charter- 
688  sailed  to  Taganrog,  and  took  on 

of  rye  upon  the  terms  of  a  bill  of 
'as  as  follows :  (His  Lordship  here 

lading  as  above  set  out.)  In  this 
vs  German,  her  master  was  German, 

at  Constantinople,  her  charterers 
her  charter-partv  was  in  English, 
ig  was  in  English  with  a  proviso  in 

took  on  board  her  cargo  at  Tagan- 
ter-party  provided  for  a  delivery  at 
}he  United  Kingdom,  or  on  the  con- 
L  Havre  or  Hamburflr.  Her  port  of 
18  Falmouth.  I  thimc  in  these  cir- 
3  law  to  be  applied  to  the  execution 


of  the  contract  is  German,  though  in  this  as  in  the 
case  of  the  San  Baman  {ante  p.  347),  with  the  ex- 
ception of  the  question  of  transshipment  the  prin- 
ciples of  the  English  sLnd  of  the  German  law  would 
be  pretty  much  the  same.  On  the  30th  June 
1870  the  Express  sailed  from  Tagaiirog.  On  the 
16th  Aug.  she  anchored  off  Algesiras,  there  she 
was  informed  of  the  war  which  had  broken  out 
between  France  and  Grermany,  and  on  the  18th 
Aug.  she  arrived  at  Gibraltar.  On  the  30th 
Jan.  1871,  the  news  of  the  armistice  reached 
her.  On  the  2nd  Feb.  she  left  Gibraltar.  On 
the  17th  she  arrived  at  Falmouth;  there  she 
received  orders  to  go  to  London,  where  she 
arrived  on  the  26th.  On  the  28th  she  began 
to  discharge  her  cargo ;  and  on  the  2nd  of  March 
the  discharge  was  completed.  The  questions  .to 
be  determined  by  the  court  are — first,  whether  the 
master  was  justified  in  putting  into  Gibraltar? 
secondly,  whether  he  was  justified  in  remaining 
there?  4ihirdly,  whether  he  was  bound  to  trans- 
ship and  forward  the  cargo  ?  The  burthen  of 
proving  the  afi&rmative  of  the  two  first  propositions, 
and  of  the  negative  of  the  third  lies  upon  the  de- 
fendants. I  am  of  opinion  that  the  fair  result  of 
the  evidence  is  that  the  Express  would  have  run 
great  risk  of  capture  if  she  had  left  Gibraltar  at 
an  earlier  perioa  than  she  did  leave  it.  I  do  not 
assent  to  the  proposition,  that  if  the  chances  of 
capture  and  escape  were  eq[ual  the  master  was 
bound  to  proceed,  but  I  thmk  the  former  pre- 

Eonderated.  It  was  contended  that  there  would 
e  what  was  called  **  an  actual  operative  restraint." 
This  would  seem  to  indicate  that  nothing  short  of 
a  blockade  would  justify  the  delay  of  the  vessel  to 
sail.  I  am  not  of  this  opinion ;  I  think  a  reason- 
ably^ prudent  man,  exercising  due  discretion  and 
fortitude,  would  not  have  saued,  thereby  exposing 
his  ship  to  capture  ac  this  time.  I  am  of  opinion 
that  the  master  was  justified  in  putting  into 
Gibraltar,  and  remaining  there  till  the  2nd 
Feb.  The  Question  as  to  his  duty  to  transship 
remains  to  pe  considered. '  This  is  a  duty  which, 
I  mav  observe,  is  set  forth  in  the  plaintm*s  peti- 
tion, but  which  onl^  could  arise  unaer  the  German 
law.  [His  Lordship  here  read  Article  634  of  the 
North  German  Code  (see  The  San  Eoma/n,  a/nUt 
p.  352).]  The  most  important  evidence  upon  this 
point  appears  to  me  to  be  contained  in  the  corre- 
spondence between  Messrs.  Scaramanga  and  Co., 
and  their  agents,  Mosley  and  Co.,  at  Gibraltar, 
The  first  letter  is  from  Mosley  and  Co.  on  the  17th 
Aug.,  in  which  they  announce  the  arrival  of  the 
Express  &t  Algesiras,  that  the  writer  has  had  an 
interview  with  the  Prussian  Consul  at  Gibraltar, 
'  who  told  him,  "  that  he  was  going  to  take  upon 
himself  to  order  the  captain,  througn  the  Prussian 
vice  consul  at  Algesiras,  not  to  proceed."  The 
answer  to  this  is  on  the  22nd  Aug.,  in  these 
words :  "  In  reply  to  this,  we  beg  to  say  that 
captain  is  bound  to  proceed,  but  u  he  desires  to 
transship  carso  at  nis  risk  and  expense  for 
United  Kingdom  or  Continent  orders,  or  for 
Amsterdam  direct,  we  are  willing  to  allow  him 
to  do  so  by  first-class  vessel  or  steamer."  On  the 
26th  Mosley  and  Co.  write  that  the  captain  says 
"  he  cannot  proceed  because  of  their  being  at  a 
short  distance  from  this  port  French  privateers, 
he  would  expose  both  the  vessel  and  c&rgp,  and 
that  unless  tne  whole  freight  was  paid  to  him  and 
under  the  due  formalities  with  rsferenoe  to  his 
charter-party,  he  would  noi  traosiBhi^  cAae^'osci^ 
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f  London  Court,  but  after  the  Ciise  had  been 
1  on  appeal  on  its  merits  in  the  Admiralty 

the  CJourt  of  Common  Pleas,  in  Simpson  v. 

{ante,  p.  326;  26  L.  T.  Rep.  N.  S.  607), 
id  (on  8th  May  1872)  that  under  the  County 
B  Admiralty  Jurisdiction  Act  1868  (JU  &  ;{2 
p.  71),  and  the  Amendment  Act  1869  (32  & 
ict.  c.  51),  the  County  Courts  having  ad- 
iy  jurisdiction  had  only  such  jurisdiction  as 
uready  possessed  by  the  Admiralty  Court, 
ihat' those  Acts  did  not  confer  a  more  exten- 
urisdiction,  and  a  prohibition  was  granted 
ining  the  Liverpool  County  Court  from  pro- 
ig  in  a  cause  over  which  the  Court  of  Ad- 
:y  would  have  had  no  jurisdiction.  The 
d  judge  of  the  Admiralty  Court  thereupon 
>d  this  case  to  be  argued  upon  the  question 
isdiction,  as  upon  the  tacts  shown  it  was  a 
over  which  he  would  have  no  original  juria- 
1,  under  the  Admiralty  Court  Act  1861 
ct.  c.  10,  sect  6),  nor  in  virtue  of  his  ordinary 
iction.  The  case  now  came  on  for  argu- 
W 

Clie  sections  of  the  Btatutes  referr«d  to  ar*»  as  follow  : 
fclty  Court  Act.  1861,  sect.  6.— The  High  Court  of 
il^  shall  have  jurisdiction  ovor  any  claim  by  the 
or  oonsiirnee  or  assignee  of  any  bill  of^lading,  of 
lods  carried  into  any  port  in  England  or  Wales  in 
ip,  for  dami^e  done  to  the  goods  or  any  part 
'  bv  the  negligence  or  misconanct  of  or  for  any 
of  duty  or  breach  of  contract  on  the  part  of  the 
master,  or  crew  of  the  ship,  unless  it  is  shown  to 
iif  action  of  the  court  that  at  the  time  of  the  insti- 
of  the  cause  any  owner  or  part  owner  of  the  ship 
died  in  England  or  Wales. 

marginal  note  to  this  section  is : — "  As  to  claims 
mge  to  cargo  imported." 

[>>imtj  Coorts  Admiralty  Jurisdiction  Act  1868, 
at  for  conferring  Admiralty  Jurisdiction  on  the 
Courts  ••  :— 

8.  Any    County  Court  having  Admiralty  juris- 
shall    have   jurisdiction,   and    all    power:)    and 
ties  relating  thereto,  to  try  and  determine,  sub- 
id  according  to  the   provisions  of  this  Act,  the 
ig  oauaes  (m  this  Act  referred  to  as  Admiralty 

ji  to  any  claim  for  towage,  necessaries,  or  wages, 
aae  in  which  the  amount  claimed  does  not  exceed 
idred  and  fifty  pounds : 

kS  to  any  claim  for  damage  to  cargo,  or  damage  by 
n ;  any  cause  in  which  the  amount  claimed  does 
teed  three  hundred  pounds. 

7.  If  during  the  progress  of  an  admiralty  cause 
nnty  Court  it  appears  to  the  court  that  the  subject 

exceeds  the  limit  in  respect  of  amount  of  the 
Ity  jurisdiction  of  the  court,  the  validity  cf  any 
yr  decree  theretofore  made  by  the  court  shall  not 
oreby  affected,  but  (unless  tha  parties  agree  by  a 
vndnm  signed  by  them  or  their  attorneys  or  agents, 
»  court  shall  retain  jurisdiction),  the  court  shall 
er  transfer  the  cause  to  the  High  Court  of  Admi- 
bttt  that  court  may,  nevertheless,  if  the  judge  of 
OBrt  in  any  case  thinks  fit,  order  that  the  cause 
^  prosecuted  in  the  County  Court  in  which  it  was 
Qoed,  and  it  shall  be  prosecuted  accordinp^lv. 
Ji6.  An  appeal  may  be  made  to  the  High  Court 
ttt«l^  of  Lngland  from  a  final  decree  or  order  of 
^y  Coort  in  an  admiralty  cause,  and,  by  permission 
t&dge  of  the  County  Court,  from  any  interlocutory 
^  order ^  therein,  on  security  for  costs  being  first 
^flid  Bubjeot  to  such  other  provisions  as  general 
ijbaUdireot. 

roonty  Courts  Admiraltv  Jurisdiction  Amendment 
^,  "An  Act  to  amend  the  County  Courts  (Ad- 
^vriediotion)  Act  1868,  and  to  give  jurisdiction  in 


%,  Thk  Aiot  may  be  dfced  as  the  County  Courts 
k%f  Jwiadiotion  Aot  Amendment  Aot  1809,  and 
^  itad  and  interpreted  aa  one  Aet  with  theConnty 
:Atelaltjr  Jiiziadietion  Aot  1868. 


June  Wih. — Milward,  Q.C.  for  the  appellants. — 
I  submit  that  in  sect.  2  of  the  County  tfoorts  Ad- 
miralty Jurisdiction  Amendment  Act  1869  "  use  " 
means  "demise,"  and  "hire"  means  "charter." 
Any  agreement  for  the  employment  of  a  ship  falls 
within  those  words,  and  they  relate  to  a  jurisdic- 
tion which  the  Admiralty  Court  does  not  origi- 
nally possess.  It  is  of  advantage  that  local 
tribunals  should  have  a  jurisdiction  which  can  be 
speedily  exercised  over  ships  which  are  likely  to 
depai*t  at  once.  It  is  submitted  that  power  ^wen 
by  the  Act  is  not  confined  to  the  origmal  jurisdic- 
tion of  the  Admiralty  Court.  If  it  were  so,  then 
the  Act  would  give  no  more  than  that  already 
given  by  the  County  Courts  Admiralty  Jurisdic- 
tion Act  1868  (31  &  32  Vict.  c.  71),  whereas  the 
second  Act  is  "An  Act  to  amend  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  and  to 
give  jurisdiction  in  certain  maritime  causes." 
Under  the  first  Act  the  County  Courts  had  already 
the  same  jurisdiction  as  the  Admiralty  Court, 
only  being  limited  in  amount.  8imp807i  v.  Blues 
(26  L.  T.  Kep.  N.  S.  697)  assumes  without  founda- 
tion that  the  object  of  these  statutes  was  "  to  dis- 
tribute the  existing  Admiralty  jurisdiction."  One 
ground  of  that  judgment  is  that  holding  the 
County  Courts  to  have  this  jurisdiction  would 
have  the  effect  of  indirectly  enlarging  the  jurisdic- 
tion of  this  court,  with  which  the  Legislature  did 
not  profess  to  deal.  It  should  be  remembered, 
however,  that  the  only  effect  of  these  Acts  is  to 
give  an  appeal  to  this  court,  and  there  must  be  an 
appeal  to  some  court,  and  why  not  here  P  Even  the 
transferring  suits  under  sect.  6  of  the  first  Act  is 
only  another  form  of  appeal.  If  the  County  Court 
have  the  original  jurisaiction  on  their  Admiralty 
side,  the  appeal  would  naturally  be  here.  The 
words  of  the  Act  are  large  enough  to  give  an  ex- 
tended jurisdiction.  [Sir  R.  Puillimoee. — ^There 
was  formerly  an  appeal  to  this  court  from  the 
Vice- Admiralty  Courts  in  revenue  cases,  although 
there  was  no  original  jurisdiction  here.]  Causes 
of  this  nature  are  intended  by  the  Act  of  1869  to 
be  Admiralty  causes,  and  as  the  two  Acts  are  to  be 
read  as  one,  an  appeal  lies  to  this  court  under  sect. 
26  of  the  Act  of  1868.  The  argument  in  Simpson 
V.  Blues  is,  that  because  an  appeal  is  given  under 
sect.  2  of  the  Act  of  1869  to  this  court,  a  construc- 
tion, different  from  their  usual  meaning,  must  be 
put  upon  the  words  "  use  and  hire  of  a  ship." 
The  power  to  bring  up  a  case  by  certiorari  will 
not  give  the  court  so  doing  original  jurisdiction, 
and  yet  it  niay  hear  and  determine  the  case.  If 
the  construction  put  upon  sect.  2  of  the  Act  of 

Sect.  2.  Any  County  Court  appointed  or  to  be  ap- 
pointed to  have  admiralty  jurisaiction,  shall  have  juris- 
diction, and  all  powers  and  aathorities  relating  thereto, 
to  try  and  determine  the  following  causes:  (1)  As  to 
any  claim  arising  out  of  any  a^j^reement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to  the 
carriage  of  goods  in  any  ship,  also  as  to  any  ohdin  in 
tort  in  respect  of  goods  carried  in  any  ship,  provided 
the  amount  claimed  does  nbt  exceed  3001. 

Sect.  8.  The  Jorisdiction  conferred  by  this  Aot,  and 
by  the  County  Courts  Admiralty  Jurisdiction  Aot  1888» 
may  be  exercised  either  by  prooeedings  in  rem,  or  bj 
proceedings  in  perwnam. 

Sect.  5.  In  any  admiralty  or  maritime    oaoM^  lljitv, 
jadge  may,  if  he  think  fit,  or  on  the  request 


party,  be  assisted  by  two  mercantile  asaessors  i  ( 
the  provisions  of  the  County  Courts  Admiialqr 
diotion  Aot  1868,  with  reference  to  nantJoal 
shall  apply  to  the  appoint^nent,  u)proTdi»  mi 
and  romtmeratiioii  of  luokL  HMoraiiEraQia  %mmm 
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1869  by  the  Common  Pleas  in  right,  then  no 
addition  is  made  to  the  }arisdiction  of  the  County 
Courts  by  that  section,  as  those  courts  already 
possessed  all  the  admiralty  jurisdiction  in  these 
matters  by  sect.  3  sub-sect.  4  of  the  Act  of  1868. 
There  are  no  words  in  either  statute  which  profess 
to  give  only  a  part  of  the  existing  Admiralty 
jurisdiction. 

Qavnaford  Bruce  on  the  same  side. — ^The  Act  of 
1869  must  be  considered  to  have  extended  the 
jurisdiction  to  some  extent.  By  the  Act  of  1868 
sect.  3,  the  County  Courts  had  jurisdiction  over 
claims  for  damage  to  cargo,  and  that  jurisdiction 
must  be  considered  by  analogy  drawn  from  the 
decisions  on  the  other  parts  of  the  same  section 
to  have  been  the  same  as  the  Admiralty  Court 
possessed : 

Everard  v.  Kendall,  22  L.  T.  Bep.  N.  S.  406 ;  L.  Bep. 
5  C.  P.  428 ;  3  Mar.  Law  Cas.  0.  S.  991 ; 

The  Dowse,  22  L.  T.  Bep.  N  S.  627 ;  L.  Bep.  3  Adm. 
A  Eco.  135 ;  3  Mar.  Law  Oae.  O.  S.  424. 
J£  the  second  Act  only  gave  the  same  juris- 
diction it  would  be  unnecessary,  and,  as  it  can- 
not be  supposed  that  the  Legislature  passed'  a 
useless  Act,  it  must  be  taken  to  extend  the  juris- 
diction. The  name  given  to  the  causes  in  the 
first  Act  is  "  admiralty  causes,"  in  the  second 
"  maritime  causes."  Then  by  sect.  5  the  Act  of 
1899,  "in  any  admiralty  or  maritime  cause,  the 
judge  may  be  assisted  by  two  mercantile  assessors." 
By  sect.  3,  "  the  jurisdiction  conferred  by  this 
Act  and  by  the  County  Courts  Admiralty  Juris- 
diction Act  1868  may  be  exercised  either  by  pro- 
ceedings in  rem  or  in  personam.**  These  sectiorTB 
clearly  indicate  two  jurisdcitions,  one  given  by  the 
first,  and  another  by  the  second  Act.  The  whole 
scope  of  the  Act  is  to  extend  the  jurisdiction  as 
shown  by  sect.  4,  which  gives  jurisdiction  over 
all  claims  for  damage  to  ships  whether  by  collision 
or  otherwise. 

The  AdmiraMy  Advocate  (Dr.  Deane,  Q.C., 
Mwrphy  with  him)  for  the  respondents. — In  every 
case  wnere  these  questions  have  been  raised  it  has 
been  held  by  the  common  law  courts  that  the  words 
of  these  Acts,  though  large,  must  be  construed  with 
reference  to  the  existing  jurisdiction.  In  Sim2)80H 
V.  Blues  (sv/p.)  it  is  said  that  **  we  oiight  not  so  to 
construe  the  words  of  these  County  Courts  Acts  so 
as  to  create  this  large,  novel,  and  incoive  lii  (ib 
jurisdiction,  when  we  find  from  the  context  ^tijat 
the  general  intention  was  only  to  distribute  the 
existing  admiralty  jurisdiction.  This  course  was 
adopted  in  previous  cases. 

Everafd  v.  Kendall  {sup.) 
The  Dowse  (sup.) 

The  vice-admiralty  courts  had  original  jurisdic- 
tion of  an  undoubted  character  in  revenue  ques- 
tions, and  the  appeal  lay  here  from  them,  but  in 
this  case  it  is  the  original  jurisdiction  of  the  County 
Courts  that  is  disputed,  not  the  appellate  jurisdic- 
tion only.  The  St.  Cloud  (Br.  A  Lush.  4 ;  8  L.  T. 
Bep.  N.  S.  54;  1  Mar.  Law  Cas.  0.  S.  309)  decided 
that  the  claim  by  an  assignee  under  the  Admi- 
ralty Court  Act  1861  must  be  a  claim  such  as  could 
be  made  before  the  passing  of  that  Act,  although 
the  words  were  wide  enough  to  cover  any  claim. 
This  court  has  no  original  jurisdiction  over  such  a 
claim  as  this,  and  yet,  if  this  claim  can  be  made  in 
a  County  Court,  it  can-  be  transferred  here  by 
Boots.  6  and  7  of  the  Act  of  1868.  This  would 
entail  enormous  inconvenience  to  small  ships.  The 
object  of  the  second  Act  waa  to  ameiid  the  juris- 


diction of  the  County  Courts  by  giving  jnrii 
in  rem,  and  their  jurisdiction  is  extendedlr 
The  power  to  appoint  mercantile  assessors 
an  amendment  and  extension.  Sect.  2  of 
of  1869  is  to  be  explained  by  reference  to 
miraltjr  Court  Act  1861.  That  Act,  by  sect 
jurisdiction  over  claims  by  the  owne 
signee  or  assignee  of  any  bill  of  kdis 
goods  carried  into  any  port  in  England  ( 
in  any  ship,  for  damage,  &c.,  or  for  any 
duty  or  breach  of  contract.  It  was  tte 
of  the  Legislature  to  give  this  juria 
certain  cases  to  the  County  Courts.  '! 
in  the  County  Courts  Admiralty  Jurisd 
1868,  giving  jurisdiction  over  any 
damage  to  cargo  not  exceeding  3001.,  d 
jurisdiction  over  a  claim  by  the  coi 
assignee  for  breach  of  contract,  as  they 
be  parties  to  the  contract,  and  the  A 
was  passed  to  extend  the  jurisdiction  of  t 
Courts  to  all  suits  under  the  Admiralty 
1861,  with  a  limitation  of  amount.  I 
struction  contended  for  by  the  other  si 
then  the  County  Courts  have  unlimited 
to  amount)  jurisdiction,  where  this  cour 
In  addition  to  these  reasons,  I  submi 
court  is  bound,  in  the  construction  of  a 
the  judgment  of  the  Common  Fleas  i 
V.  Blues  (s^ip.). 

Milicard,  Q.C.  in  reply. — The  title  of 
to  "  give  jurisdiction  in  certain  maritii 
Sect.  3  is  only  directory  as  to  the  mode 
ing  jurisdiction.  There  is  no  limit 
domicil  in  either  of  the  County  Court  . 
the  Admiralty  Court  Act  1861,  sect.  6. 
be  material  what  court  exercises  the  j 
it  exists  in  some  court  in  England,  and 
lature  has  chosen  to  say  that  the  Co 
is  a  convenient  place  for  its  exercise,  an 
is  chosen  as  a  convenient  court  of  appc 

The  Hewsons. 

This  was  an  appeal  from  a  final  de 
County  Court  of  I)urham,  holdeu  at 
(Admiralty  jurisdiction.)  The  suit  wa 
in  rem  in  that  court,  against  the  E 
breach  of  a  charter  party.  Both  pla 
defendants  were  domiciled  in  England 
was  chartered  to  Geipel  and  Co.  for 
voyages  from  Hartlepool  to  the  Elbe,  ^ 
of  coal  from  14th  March  1870,  till  31sl 
During  the  fourth  voyage  war  broke  c 
France  and  Germany  (19th  July),  an< 
beginning  of  Aug.  until  22nd  Sept.,  tl 
the  port  of  Hamburg  were  blockade 
Ueivsons  could  not  during  that  time 
another  voyage  under  the  charter  witl 
capture.  Her  owners  on  her  return  to 
in  the  beginning  of  Aug.  chartered 
voyage  to  Elsinore,  and  she  proceeded  1 
did  not  return  till  4th  Dec.  This  was 
out  the  consent  of  the  plaintiffs,  t 
charterers,  who  were  conoipelled  to 
vessels  at  increased  rates.  The  alleged 
for  not  taking  on  board  a  cargo  or  cai| 
vided  by  the  charter  party,  and  for  w 
the  same  to  Hamburg. 

The  appellants  (de^ndants),  in  the  jp 
objected  to  the  jurisdiction  of  the  Oq 
on  the  ground  that  the  Acts  wluoh  ei 
ralty  jurisdiction  on  the  Ooantr  .9t^ 
give  any  new  or  original  jmie^ 
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he  jurisdiction  formerly  possefscd  liy 
loart  oE  Admiralty  excluaivoly ;  and 
igh  Court  of  Admiralty  has  not  any 

to  trya  claim  arising  out  of  an  agree- 
in  relation  Co  Che  uhc  or  hire  of  a  aliip, 
Chcownerorany  part  owner  of  the  vessel 
1  in  England  or  Wales  at  the  time  of 
ion  of  the  suit.  See  24  Vict.  o.  10 
e  cn:se  vas  also  argued  ou  its  merits. 
I  judge  of  the  County  Court  on  5th 
■nve  judgment,  holding  Chat  "  although 
lurt  of  Admiralty  raay  not  have  jiins- 
'v  EuuU  a  otaim,  yet  the  Act  (82  &  33 
for  amending  the  County  Courts  Ad- 
-isdiftion  Act   ISSS,    and    for    giving 

iij  certain  maritime  <-auseB,  expressly 
1  the  County  Courts  jurisdiction  to  try 
'i.^ing  out  of  any  agreement  made  in 
he  usc!  or  hire  of  any  ship,  and  such 

is  not  limited  or  res<tric(«d  to  cases 
pr  the  owner  or  any  part  owner  of  the 

in  England  or  Wales."  The  learned 
judgment   on    the    merits    for    the 

{plainlilTs)  for  851..  and  thereupon  the 
ppealed. 

uad  lSth.—E.  C.  Clai-Jwrii  for  the  ap- 
rhat  jurisdiction  was  given  to  the  Ad- 
rt  by  the  Admiralty  Court  Act  1861 

has  jurisdiction  over  claims  for  actual 
c  to  goods  :  over  claims  for  breach  of 
'espect  to  the  carriage  of  goods;  and 
lims  where  the  goods  have  not  been 

all  to  the  owner: 


section,  so  long  m  the  holder  of  the 
J  is  the  owner  of  the  goods,  the  court 
the  oonstrnction  of  a  charter  party, 
le  court  has  only  jurisdiction  orer 
e  owner  or  consignee  or  assignee  of 
ding.  Under  the  County  Courts  Ad- 
isdiccion  Act  1868,  sect.  3  subsect.  3, 
'damage  to  cargo"  could  not  give 
over  BDythiug  in  the  nature  of  a  mere 
■ntract  for  non-delivery,  without  there 
ime  time  dami^  done  to  the  cargo, 
tbewhdejnrisdictionof  the  Admiralty 
ot  given  to  the  County  Court.  The 
ts  Admiralty  Jurisdiction  Amoudmciit 
es  the  jurisdiction  which  the  former  Act 
give.  The  title  of  the  Act  is  technical 
isUtare  must  have  referred  to  causes 
maritime,"  the  usual  phrase  in  this 
erBect.2oftho  Act  of  1869,  claims  for 
very  of  goods,  loss  ot  market,  breach 
would  all  be  included.  An  owner  and 
>y  sue  under  the  Admiralty  Court  Act 
court,  and  the  second  County  Court 
e  same  right  in  those  courts.  All  the 
at  section  may  be  satisfied  without 
he  jurisdiction  beyond  that  already 
Ihia  court.  Bills  of  lading  are  little 
weipCs  for  goods  so  tar  as  the  charterer 
,  (1  Parsons  on  the  Law  of  Shipping, 
the  charter-party  is  the  controlling 
In  a  claim  bv  the  owner  of  goods  and 
le  court  could  look  at  the  charter- 
if  there  had  been  any  breach  ae  in  this 
nld  therefore  entertain  a  olaim  arising 
Mmant  made  in  relation  to  the  nae  or 
1^  Mid  to  the  oMTUgeofgoodi,  uidio 


'  satisfy  the  largest  words  of  the  section  restricted 
only  by  domicil.  There  is  no  "  claim  in  tort  for  the 
carriage  of  goods  in  any  ship"  which  would  not  be 
included  in  damage  to  cargo  or  breach  of  duty  in 
the  Admiralty  Court  Act.  If  a  cause  were  insti- 
tuted on  the  Admiralty  side  of  a  County  Court, 
over  which  this  court  had  no  original  jurisdiction, 
and  it  should  appoar  that  the  subject-matter  ex- 
ceeds in  amonnt  the  jurisdiction  of  that  court,  the 
judge  is  bound,  under  sect.  7  of  the  Act  of  1868, 
to  transfer  it  to  the  Admiralty  Court.  It  seems 
improliable  that  the  Legislature  intended  to  give 
jurisdiction  by  such  a  transfer  to  this  court  in 
cases  where  it  has  no  original  jurisdiction.  The 
object  of  the  Admiralty  Court  Act  1861,  s.  6,  was 
to  give  a  remedy  to  British  merchants  suSering 
damage  to  their  goods  laden  on  board  foreign 
vessels,  and  to  give  them  'the  opportunity  of  pro- 
ceeding at  once  against  those  vessels  whilst  in 
British  ports.  If  the  construction  asked  for  by  the 
respondents  be  placed  upon  these  Acts,  then  they 
apply  ecjuully  to  English  ships,  and  the  reason  of 
the  Legislature  in  passing  the  Admiralty  Court 
Act  is  set  aside.  It  has  been  decided  that  in 
causes  of  nocessariea  the  limitation  as  to  domicil 
must  be  imported,  although  not  mentioned 
in  the  Act  of  1868 :  iTIte  Dow$e,  L.  Eep.  3 
Adm.  &  Boc.  135;  22  L.  T.  Bep.  N.  8.  627; 
3  Mar.  Law  Ca".  0.  S,  4^.)  It  follows,  there- 
fore, that  this  limitation  must  be  imported  in 
other  cases  where  it  exists  with  regard  to  the 
Admiralty  Court,  and  that  no  jurisdiction  ezista 
here  as  toe  owner  is  in  England.  If  this  is  to  be 
bo  considered  as  a  maritime  cause,  then  no  appeal 
lies  hero  as  the  Act  of  1868  (sect.  26),  only  ^vas 
ap|)eals  to  this  court  in  Admiralty  causes.  Btmp- 
toil  V.  Bliw.e  (sup.)  is  binding  on  this  court.  The 
q^uestion  before  Che  court  is  as  to  the  constmo- 
tion  of  these  statutes  giviag  jurisdiction  to  the 
Co"nty  Courts,  and  it  nas  Dcen  held  that  thia 
court  IB  bound  upon  the  coustmction  of  a  statute, 
by  the  decision  of  a  common  law  court : 

TheEarinf  Aucklnn^,  Luah.  IS4,  178;  3  L.  T.  Bap. 

N.  3.  786 ;  5  L.  T.  Bep.  N.  8.  558 ;  1  Har.  Law  Cu. 

O.  8.  i7,  177  1 
Th«  Uilan,  Loifa.  3S8,  402 ;  5  L.  T.  Bep.  S.S.SOO; 

I  Har.  Iaw  Cu.  O.  S,  1S5  ; 
The  Helen.  L.  Bep.  Adm.  A,  Eoo.  1  ;  H  L.  T.  Bap.  N.  8. 

305 ;  2  Mar.  I^ir  Caa.  O.  8.  293. 

In  the  last  case  a  distinction  was  drawn  between 
the  Chancery  and  common  law  courts,  and  it  is 
said  that  whatever  conclusion  this  court  may  oome 
to  itself,  it  is  bound  to  follow  the  decision  of  the 
common  law  courts  upon  a  statnte. 

Cohan  and  PkilUatore  for  the  respondents. — 
There  is  no  appeal  from  the  decision  of  a  common 
law  court  in  prohibition  to  a  Countj  Court: 
(19  &  20  Vict.  c.  108,  a.  42.)  U  there  were  an  ap- 
peal, then  no  doubt  this  court  would  be  bound  by 
the  decision,  because  if  the  common  law  oonrt  were 
wrong,  its  decision  could  be  rectified  on  appeal, 
but  as  there  is  no  appeal,  we  submit  this  court  is 
not  bound.  One  great  object  of  prohibition  is  to 
secure  uniformity  of  decision  throughout  alt  courts, 
and  that  is  attained  by  the  aopeal  from  the  courts, 
which  have  the  power  to  prohioit,  lying  ultimately  to 
the  House  of  Lords,  so  that  whatever  may  be  the 
appellate  tribunal  of  an  inferior  court,  a  party  ob- 
jecting to  its  jurisdiction  can  proceed  by  prohibi- 
tion to  the  highest  tribunal.  We  submit,  therefore, 
that  as  the  decision  of  the  Court  of  Common  Flew 
in  SimpMon  v.  Bhttt  (aup.),  oumot  be  reviewed  bf 
an  apellate  oourt,  thia  DOaii  V«  luA  VraiA  ^rj  '-«•. 
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If  the  ^pellonta  object  to  the  jurisdiction,  let 
them  prohibit  tbis  court,  and  then  &ii  appeal  mil 
lie  totne  House  of  Lords.  With  respect  to"  claims 
in  tort,"  there  are  cases  where  a  shipper's  goods 
have  been  injared  bj  tbe  wrongful  acts  of  a 
shipowner  or  his  master,  and  yet,  because  there  was 
no  privity  of  roatract  between  them,  the  owner  of 
the  goods  could  make  uo  claim  in  the  Admiralty 
Court;  as  where  the  owner  of  ^ods  has  shipped 
tbrouffh  hie  agents  who  have  paid  freight,  ana  the 
master  has  wrongfully  thrown  tbe  goods  nverboard 
at  sea.  The  goMS  would  not  then  be  carried  in 
England  or  Wales.  The  Act  of  1869  gives  juris- 
diction over  "  any  claim  in  tort,"  and  unless  such 
a  case  as  the  above  is  within  those  words  they  are 
nneatiefied,  and  if  so  the  Countjr  Goiirtbae  a  larger 
jnrisdiction  than  the  Admiraltv  Court.  Such 
causes  are  very  rightly  not  called  "Admiralty 
Caases,"  as  they  arc  not  such  as  this  court  has 
cognisance  of.  If  the  Legislature  had  meant  to 
give  to  the  County  Court  the  same  jurisdiction  as 
thiscourthad,  whydiditnotuae  thesamo  words  in 
tbe  County  Courts  Act  as  gave  jurisdiction  to  this 
court  in  sect.  6  of  the  Admiralty  Courts  Act  1861  ? 
The  difference  in  the  words  marks  a  distinction  in 
the  jurisdiction.  The  words  in  sect.  2  of  the  Act 
of  1868,  "  any  claim  arising  out  of  any  agreement 
made  in  relation  to  the  use  or  hire  of  any  ship" 
must  mean  "any  claim  arising  out  of  any  charter- 
party."  No  doubt  at  first  it  was  considered  neces- 
sary only  to  arrest  foreign  ships ;  but  where 
claims  are  of  a  smail  amount  it  is  a  wise  policy  on 
the  mrt  of  the  Le^slature  to  allow  the  arrest  of 
English  vessels.  There  can  be  little  or  no  incon- 
▼enience,  because  if  an  owner  is  solvent  he  would 
at  once  release  bis  vessel  from  arrest  for  a  small 
debt,  and  if  he  is  not  solvent  then  the  creditor  is 
entitled  to  the  security  of  the  property.  It  is 
erroneous  to  suppose  that  the  Legislature  does 

ave  jurisdiction  to  inferior  courts  where  the 
ate  court  has  no  such  original  jurisdiction, 
onsular  Courts  have  a  laive  jurisdiction,  and 
the  appeal  Ues  to  the  Privy  Council,  which  has 
none  of  the  same  original  jurisdiction.  The  Act  of 
1868  was  large  enough  in  its  terms  to  give  the 
same  jurisdiction  as  that  possessed  by  this  court 
tmder-  the  Admiralty  Court  Act  1861.  The  opera- 
tive words  in  sect.  3  of  that  Act  are  set  out  as 
shortly  as  possible,  and  jurisdiction  is  given  over 
claims  for  "  damage  to  cargo.'  The  marginal  note 
of  sect.  6  of  the  Act  of  1861  givea  the  word.'* 
"  claims  for  damage  to  cargo  imported,"  show- 
ing that  that  phrase  includes  all  claims  under 
that  section,  and  that  the  words  are  large 
enough  to  include  all  the  admiralty  jurisdic- 
tion on  that  head;  it  is  a  technical  phrase  always 
used  in  that  sense  (Williams  and  Bruce  Admiralty 
Practice,  c  v.,  p.  85),  and  as  such  used  in  the 
Act  to  give  the  jurisdiction.  The  Dovue  («up.) 
decided  that  the  County  Courts  had  the  same 
jnrisdiction  as  to  necessaries  as  this  court  up  to  a 
certain  amount  by  the  words  "  any  claim  for  neces- 
saries "  in  sect.  3  of  the  Act  of  1866,  and  it  follows 
from  that  decision  that  the  words  "imj  claim  for 
damage  to  car^ "  gave  the  County  Courts  a 
aimilar  jurisdiction  in  respect  of  such  claims,  and 
it  has  been  practically  decided  in  several  cases 
ihat  the  whole  jurisdiction  of  the  Admiralty  Court 
is  given  to  the  County  Courts  by  that  Act,  the 
amount  only  being  limited : 

Tit  Bvian,  L. Itop. S Adm. & G««. Bi4-,  UL T. Bad. 

N.aasai 


If  the  Act  of  1869  is  merely  to  snpplj  tl 
roltv  jurisdiction  omitted  to  be  given  Ir 
(if  1868,  then  no  meajiing  can  be  girt 
irords  "an  agreement  in  relation  to  tl 
hire  of  any  ship,"  as  such  jurisdictioo 
^iven  without  tnose  words  at  alL 

Clarteon  in  reply.  — TA«  Daicn  (i 
ilccidos  that  the  jurisdiction  of  the  Con 
IS  limited  to  that  of  the  Admiralty  ( 
liere  a  like  limitation  must  be  importt 
^hnalogy  between  the  esses  goes  no  fort 
il.  PuiLLiuoRB.  —  The  Court  of  Com 
ikdmit  that  the  words  of  the  Act  of  181 
tinough  to  give  the  jurisdiction  suoghi 
held  that  the  context  of  the  Act,  andi 
policy  and  intention  of  tbe  Legislate 
their  meaning.  They  assume,  withoi 
holding,  that  the  words  may  be  saCisfi 
giving  a  larger  jurisdiction.  You  s 
that  very  diSerent  language  is  nsed 
^cts.]  A  charter-party  is  an  agreem 
'  use  or  hire  of  a  ship,  and  a  claim  ari 
nuch  an  agreement  mav  be  »  cUum  fo 
liharter -party ;  and  so  long  aa  the  oi 
iomiciled  in  England  or  W'iles,  the 
Court  has,  in  some  cases,  jnrisdictioD 
arising  out  of  charter-paitiee,  as 
charter-party  is  the  goreming  insCru 
St.  Child.  Bro.  A  Lush.  4;  8  L.  T.  Be] 
I  Mar.  Law  Cas.  O.  8.  309),  this  ini 
would  eati:«fy  the  words  without  gir 
extensive  jurisdiction. 

July  16(A.— Sir  B.  J.  PaiLLiifOBB.  - 
af  the  Cargo  ex  Argot  is  an  appe* 
City  of  London  Court.  The  case  of  t 
is  an  appeal  from  the  County  Cout 
bam.  In  the  case  of  the  Cargo  tx 
sause  of  tbe  action  is  an  alleged 
pay  freight,  demurrage  and  enteuses, 
af  certam  goods  earned  from  Londoi 
In  the  HewBOns  the  cause  of  action  ii 
breach  of  charter-party,  arising  indep 
uiy  damage  to  cargr.  In  ba2i  these 
same  qnestion  of  law  arises,  namely,  tl 
Btruction  of  sect,  2  of  32  J^  33  Vict.  < 
Lordship  read  the  section.)  In  order  t 
construction  on  this  section,  the  31 
c.  71  ;  and  "(2  A  33  Vict.  c.  51,  must  h 
ther,  for  it  is  expressly  enacted  by 
statute  that  the  two  Acta  "are  to  a 
interpreted  as  one  Act."  The  title  of 
statute  was  "An  Act  for  conferring 
Jurisdiction  on  the  County  Courts."  ' 
the  latter  statute  is  "  An  Act  to  i 
County  Courts  (Admiralty  Jnrisdicuai 
and  to  give  jurisdiction  in  certain 
oausee."  What  jurisdiction  did  this 
Some  jnrisdiction,  it  most  be  sun 
already  possessed.  It  is  neoeawy,  tb« 
to  inquire  what  jurisdiotion  did  utJaCoi 
already  possess  relatively  to  the  sc^ 
present  suit  F  Sect.  3,  snb-»ect  3  of  31 
0,  71,  conferred  jurisdiction  "  as  to  sni 
dama^  to  cargo,  or  damage  bTooiliiia4 
in  which  the  amount  claimed  aid  not  M 
The  same  pecuniary  limit  ia  iiiiiiilsiiwi 
additional  jurisdiction  is  given  in  tba  hi 
the  present  causes  I  am  oooeanatd 
damage  to  cargo,  but  it  is  not  inMN 
\  Mc^«  ^bafc  tibn  owwge  doDtt  to  I 
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ret  Act  to  one  cause,  yiz.,  damage  by  coUi- 
wbile  the  last  Act  (sect.  4)  enacts  that  the 
iction  of  the  County  Courts  Admiralty  Juris- 
m  Act  1868  shall  extend  and  apply  to  all 
B  for  damage  to  ships,  whether  by  collision  or 
"wise,  when  the  amount  claimed  does  not  oz- 
300L  In  this  matter  of  damage  to  ships, 
rfore,  the  jurisdiction  of  the  County  Court  is 
Initely  enlarged  as  to  the  cause  of  damage, 
9  the  pecuniary  limitation  is  expressly  con- 
id  as  to  the  amount  of  the  damage.  Trus  ob- 
ition  is  in  aid  of  the  contention  that  not  only 
r  jurisdiction  is  given  to  the  County  Courts, 
^jurisdiction  which  is  not  possessea  by  the 
Court  of  Admiralty.  For  the  same  object  I 
9  the  use  in  this  statute  of  the  broader  term 
itime"  in  lieu  of  the  narrower  term  "  Admi- 
"  as  applied  to  the  jurisdiction,  and  also 
appears  to  me  the  significant  introduction 
&e  first  time  of  "mercantile  assessors"  ex- 
ly  in  addition  to  the  merely  "  naubical 
lors"  appointed  by  the  former  County  Court 
It  has  been  irgeniously  ai:gued  on  the  other 
that  the  first  County  Court  Act  gave  no 
iotion  as  to  delay  in  delivery  of  the  cargo, 
mely  as  to  dama^  to  the  goods ;  that  the 
d  Act  supplied  this  deficiency,  and  thereby 
|e  first  time  made  the  jurisdiction  of  the 
Court  co-extensive  with  that  of  the  Admi- 
It  is  not,  and  could  not  be,  denied 
language  which  it  is  said  confers  for  the 
~  this  jurisdiction  on  the  County  Court  is 
erent  from  that  which  conferrea  the  same 
bion  on  the  Admiralty  Court  (Admiralty 
1861,  s.  6).  I  am  unable  to  assent  to  this 
it  as  to  the  construction  of  the  statutes. 
lof  the  first  Act  throughout  uses  the  epithet 
Ivage,"  "any  wages,"  that  is  to  say, 
originally  innerent  in  the  court  or  con- 
Vy  the  statute.  I  think  that  the  words 
tdamage  to  cargo"  must  be  considered  as 
m  their  technical  sense,  and  so  conveyed  to 
bmity  Court  the  whole  jurisdiction  given  to 
kdmiralty  Court  by  the  6th  section  of  the 
Bilty  Court  Act.    Moreover  if  the    second 

S  Court  Act  was  intended  to  supply  this 
deficiency  in  the  first,  the  words  "  any 
inent  made  in  relation  to  the  use  or  hire  of 
Idp,"  are  very  greatly  wider  than  the  supply 
Much  deficiency  reqmred.  The  more  T  have 
■Bred  this  case  the  stronger  has  been  my 
fel  that  the  Legislature  both  intended  to 
f,  and  did  in  plain  language  convey,  a 
Iction  to  the  County  Court  which  the  Admi- 
3oart  did  not  originally  possess  while  it  gave 
Ipeal,  nevertheless,  to  that  court.  As  I 
^  during  the  argument  of  the  first  of  these 
it  would  not  be  the  first  time  that  such  a 
lias  been  affected  deliberately  by  statute. 
tie  ago  the  Admiralty  Court  had  appellate 
otion  in  revenue  cases  from  the  colonial 
laity  courts,  as  to  which  it  had  no  original 
^stion.  Moreover  I  think  that  in  conferring 
telle  to  time  new  jurisdiction  upon  the 
y  Oonrt,  the  Legislature  had  not  in  view  so 
if  at  ail,  the  character  of  the  subject  matter, 
jpeonoiary  amount  which  was  at  stake  in  the 
loD.  It  appears  to  me  to  have  acted  more 
noope  in  eaoh  auocessivo  statute  upon  the 
^  (with  the  soundness  of  which  I  have 
"^  ^o  do)  ci  making  all  commercial  or  civil 
una  witfam  a  oertain  amount  subject  to 


the  jurisdiction  of  these  local  tribunals.  This  is 
my  opinion,  but  am  I  at  liberty  to  act  upon  it  ? 
The  Court  of  Common  Pleas  has  very  deliberately 
and  after  hearing  arguments  come  to  the  opposite 
conclusion  :  (Simpson  v.  Blues,  sup.).  They  say, 
"the  words  of  the  section  read  apart  from  the 
context  are  undoubtedly  large  enough  to  create 
a  new  jurisdiction  in  respect  to  a  claim  as 
for  a  breach  of  charter-party;"  but  they  are 
of  opinion  from  the  context  that  the  general 
intention  was  only  to  distribute  the  existing 
jurisdiction  by  allowing  suits  of  a  limited  amount 
to  be  instituted  in  inferior  courts,  and  they  appear 
to  have  been  affected  by  the  fact  that,  upon  any 
other  construction,  the  Admiralty  Court  would 
have  appellate  where  it  had  not  original  jurisdic- 
tion ;  and  they  state  other  reasons  relating  to  the 
inconvenience  which  they  think  would  result  from 
the  jurisdiction  being  given  to  the  County  Courts. 
It  seems  to  me  inde(xi  that  the  practical  result  of 
this  judgment  must  be  that  this  last  County  Court 
Act  was  altogether  superfluous.  At  least  I  do  not 
find  in  the  judgment  any  such  attempt  as  has  been 
made  in  argument  before  me  to  show  that  the  new 
Act  was  necessary  to  confer  some  jurisdiction 
which  the  Admiralty  Court  possessed,  but  which 
was  not  conferred  on  the  County  Court  by  the  pre- 
vious statute,  nor  any  attempt  to  satisfy  the  words 
of  the  new  statute  otherwise  than  by  their  relation 
to  a  new  jurisdiction  over  a  now  subject  matter.  It 
has  been  argued  that  this  judgment  is  not  binding 
upon  me,  because  unlike  the  usual  cases  of  prohibi- 
tion there  is  no  appeal  from  it.  But  after  much 
consideration  I  am  satisfied  that  I  ought  not,  in 
the  matter  of  the  construction  of  a  statute,  to  make 
a  decision  which  would  be  in  direct  conflict  with 
that  of  a  full  court  in  Westminster  Hall.  The 
Judicial  Committee  of  the  Privy  Council  may  think 
themselves  justified  in  pursuing  a diflerent  course; 
and  having  regard  to  the  principles  laid  down  by 
me  in  the  Samuel  Lxing  (L.  Hep.  3  Adm.  &  Eco. 
284;  22  L.  T.  Rep.  N.  S.  891;  3  Mar.  Law. 
Cas.  0.  S.  463),  I  shall  grant  an  appeal  to  that 
court,  but  I  must  dismiss  both  these  suits  without 
costs. 

Solicitors:    Cargo  ex  Arrfos,  Hoailier,  Son,  and 
Gill ;  Oaftarns,  Jehu^  and  Guftanift. 

Solicitors :    The    flowsons,  Glarkson,  Son,  and 
Qreenwell ;  Dyke  and  Stokes, 
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(Present :  Sir  J.  W.  Oolvilb,  Lord  Justice  Mel- 
LisH,  Sir  Montague  E.  S^itii,  Sir  Robert 
Collier.) 

Smith  v.  The  Bank  op  New  South  Wales; 
The  Stappordsiiikb. 

Bottomry — Necessity  of  repairs — Duty  of  communi- 
cation— Loan  by  ship^s  agent — Bills  of  exchange 
— GoUateral  security — Presentation — Subsequent 
freight — Bail — Valun  of  ship. 

A  bottomry  bond  w  not  inv  did  mirehj  because  tho 
advance  secured  by  the  bond  is  made  by  a^jents  of 
the  ship,  provi'.hd  that  thay  couUl  not  be  expect^ 
to  advance  on  the  persoxvjJL  credv^C  of  Uw&  o\»vwu 
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a/nd  game  the  master  cm  opporttmity  of  ohtainmg 
a/n  adva/nce  on  the  owners   personal  credit  else- 
where hy  refusing  such  a/n  advance, 
A  bottomry  bond  can  only  hypothecate  something 
which  is  in  danger  of  perishing  hy  maritime  risk 
during  the  time  that  the  bond  %s  running,  and 
theref<Jre  cannot  validly  pledge  freight  to  he  earned 
on  a  voijage  after  thai  maritime  risk  is  ended  and 
the  bond  %s  forfeited. 
Where  in  a  bottomry  suit  bail  hojt  been  given  gene- 
raUy  to  cover  ship  a/nd  freight^  but  the  ship  only 
is  held  to  be  pledged  by  the  bond,  the  bail  is  only 
liable  to  the  extent  of  the  value  of  the  ship  at  tJui 
tvme  of  release  from  arrest,  and  an  inquiry  loill 
be  directed  to  ascertain  thai  value. 
The  S,  put  into  M.  requiring  repairs.     She  was 
consigned  by  her  mortgagee,  who  ma/naged    the 
ship*s  affairs,  but  was  not  in  possession,  to  ships* 
agents  in  M.    Her  master  was  part  owner  to  the 
extent  of  one-third.     The  ship  was  under  charter 
to  proceed  to  Callao,  and  thence  with  a  cargo  of 
guano  to  Engla/rid.    She  was  repaired,  and  the 
cost  of  the  repai/rs  exceeded  the  funds  in  the  ship's 
agents*  hands.     The  agents  refused  to  advance  the 
m^ney  on  the  personci  credit  of  the  owners,  and 
subsequently,  the  shipwrights  having  threatened 
to  seize  the  ship,  the  master  applied  to  the  argents 
for  an  advance  on  bottomry,  which  they  made. 
The  bond  pledged  the    ship  from  Melbourne  to 
Callao,  ana  for  seven  days  after  arrival  there,  and 
the  freight  to  be  earned  from  CaUao  to  England. 
It  was  agreed  thai  the  master  should  draw  bills  on 
the   mortg<igee,    and    thai   if  these    biUs    were 
honou/red  in   England  the  bond  should  not  be 
enforced.    The  master  did  not  comnw/nicate  with 
his  ovmers.    Three  m^mths  were  required  for  an 
answer,  a/nd  the  charter  would  have  been  lost. 
The  ship  sailed  and  arrived  in  Callao,  and,  after 
loading  a  cargo,  sailed  for  England,     The  bills 
on  arriving  in  England  were  presented  at.  the 
m>ortgagee*s    office;    but    he   was  dead,  and  the 
executors  named  in  his  will  would  not  a/it,  and 
had  not  taJeen  out  probate.    The  biUs  were  not  pre- 
sented  to  them,  and  were  not  accepted.     Orders 
were  thereupon  sent  to  Callao  to  enforce  the  bond, 
but  the  ship  had  sailed.    After  tJiese  orders  were 
sent  out  the  bondholders  offered  to  pay  the  bills  if 
the  bondholders  would  indemnify  them  from  any 
loss  from  the  seizure  of  the  ship;   but    this  tJie 
bondholders  declined.     The  ship  was   seized  in 
Queenstown,  and  bail  given  for  both  ship  and 
freight : 
Held,  first,  thai  the  repairs  were  necessary ;  secondly, 
thai  the  moTMv  could  not  have  been  borrowed  on 
the  mortgagees    credit    as    the  master    liad  no 
authority  to  pledge  it,  and  that  the  shipowners 
had  no  credii,  and  the  bond  was  therefore  neces- 
sary; thirdly,  that  there  was  no  necessity,  under 
the  drcumstQnces,  for  communication  with   the 
owner;  fovrthly,  that  the   agents  having  given 
the  opportunity  to  the  master  of  borrowing  else- 
where, could  validly  lend  mon>ey  on  bottomry; 
fifthly,  thai  the  biUs  were  sufficiently  presented  to 
entitle  the  bondholder  to  enforce  the  bond ;  sixthly, 
thai  the  bond  did  not  validly  pledge  the  freight 
from  Callao  to  England  ;  seventhly,  thai  the  bail 
was  only  liable  for  the  valus  of  the  ship. 
This  was  an  a|)peal  from  a  judgment  of  the  High 
Court  of  Admiralty  of  Ireland  (a),  pronounced  in  a 

(a)  Appeals  from  the  High  CouH  of  Admiralty  of  Ire- 
landf  now  oome  ultiinately  before  the  Pm^  OoTm<sX.  'ft^ 


oause  of  bottomry,  instituted  in  that  ctm 
respondents,  a  bank,  carrying  on  bu 
London,  and  having  a  branch  in  Mdbc 
holders  of  a  bottomry  bond  upon  the  8ia 
and  her  freight.  The  appellant,  who  dele 
suit,  was  a  merchant  in  London,  and 
42-^ths.  of  the  vessel.  The  master, 
before  the  institution  of  the  suit,  was  tb 
the  remaining  22-64ths. 

In  Jan.  1869,  the  appellant  and  tl 
had  mortgaged  the  vessel  to  Mr.  Charl 
a  shipowner  and  merchant  in  Londoi 
assigned  to  him  as  further  security  1 
vances  all  the  freights  and  earnings  of 
had  appointed  him  their  attorney  * 
freight  and  ii!surance  moneys,  had  < 
him  ship's  husband,  and  sole  agent  ai 
abroad.  Mr.  Gumm  was  not,  however, 
in  possession.  The  ship  sailed  from 
Jan.  1869  for  Melbourne  with  a  gen< 
and  arrived!  in  Melbourne  on  4th  June 
was  under  charter  to  procfeed  from  M- 
Callao,  and  there  load  a  cargo  of  gu 
United  Kingdom ;  but  the  charter  was 
on  her,  arriving  at  Callao  before  30th 
The  ship  was  consigned  by  Mr.  Gumm 
Dickson  and  Williams,  of  Melbourne 
agents  at  that  port,  and  this  arrangemc 
firmed  by  the  appellant.  On  her  roy 
bourne  the  vessel  was  much  injured  by  b 
and  it  became  necessary  to  dock  and  re 
the  patent  slip.  The  master  did  not 
could  not  have  ascertained  what  repai 
required  until  she  had  been  put  on  the  s 
amount  of  freight  in  his  or  the  age 
2100^,  was  thought  sufficient  for  al 
ments.  The  ship  did  not  ^t  on  to  thi 
after  July  16ch,  the  next  English  mail 
was  then  found  that  the  repairs  orderec 
veyors  of  the  Chamber  of  Commerce  wc 
about  3007^ ;  and  by  the  next  mail  ( 
the  master  wrote  to  the  appellant  and 
Gumm  stating  the  probable  amount  of 
and  tolling  the  appellant  that  he  die 
how  he  was  to  raise  the  money  for  the 
disbursements ;  but  he  did  not  me 
tomry.  No  reply  to  these  letters  coulc 
received  for  upwards  of  four  months, 
cost  of  the  repairs  became  known  on 
and  was  3000Z.  13«.  Id.,  and  there  wen 
bursenaents  which  had  to  be  paid.  At 
reply  to  a  communication  from  Me 
England  could  not  have  been  received  o 
Christmas,  as  there  was  no  telegraphi( 
cation  between  Australia  and  Point  de 
nearest  telegraph  station.  The  master 
Messrs.  Dickson  and  Williams  the  sbi] 
to  advance  the  money  over  and  above  ' 
in  hand.  They  refused  at  first ;  bat  o 
Wrights  threatening  to  put  the  ship  in 
ralty  Court  in  Melbourne  and  sell  her,  t 
to  advance  the  money  on  a  bottomiy  bo 

31  A  32  Vict.  c.  114  (The  Admiralty  Conrt  ij 
8.  90,  the  former  appeal  to  the  Court  of  J 
abolished,  and  by  Boot.  91  appeals  lie  to  tlwli 
Chancery  and  thenoe  to  tho  Privy  CoiiBcfl»{ 
the  Privy  Connoil  in  the  first  instance.  Sefli' 
that  all  the  Aots  in  force  relating  to  tiMaivp 
tion  of  the  Privy  Council  in  England  lUBj 
appeals  under  this  Aot,  and  t&t  ijb$ 
condncted  as  far  as  possible  in  the  r 
\  ^Q\£L\k^  Hv^h  Court  of  AdminU| 
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t.  They  would  not  have  done  so  except 
ry.  If  the  ship  had  been  arrested  she 
3  lost  her  freignt  from  Callao  to  London. 
IS  agreed  that  the  bond  should  be  given, 
agents  suggested  that  they  should  take 
*B  draft  on  Mr.  Gumm  for  the  amount  of 
rithout  premium,  charging  simply  the 
imission,  and  that  if  the  draft  was 
n  London  instructions  should  be  given 
»nd  should  not  be  enforced.  This  was 
•ve  Mr.  Gumm  and  to  release  the  ship,  and 

consented.  The  bond  was  executed  on 
.870,  for  the  sum  of  3285Z.  Before  the  ship 
3hip*s  accounts  were  made  out,  and  the 
2W  a  bill  at  ten  days*  sight  on  Mr.  Gumm 
>f  Messrs.  Dickson  and  Williams  for  the 
le  to  them,  viz.,  £358(3  10«.  Id.  .  After- 
master  drew  another  bill  for  19^  7«.  t>d. 
small  accounts.  The  bills  were  nego 
>he  ship*s  Events  with  the  respondents' 
nk  at  Melbourne,  and  the  bond  was 
)  the  bank  as  security.  The  bond  bound 
and  her  freight  to  be  earned  on  her  then 
ovage  from  Melbourne  to  Callao,  and 

thence  to  any  other  port  or  ports,  and  it 
lade  payable  with  50  per  cent,  pre- 
lin  seven  days  after  the  arrival  of  the 
llao.  The  ship's  agents  delivered  to  the 
ik  a  duplicate  of  the  bonds,  and  with  the 
the  bank  sent  the  original  bond  to 
ibbs  and  Co.,  merchants  at  Lima,  in- 
bliem  to  follow  the  instructions  they 
ive  from  the  respondents  in  London  as 
ng  the  bond.  The  bond  went  by 
tself     These  arrangements  were  com- 

to  Mr.  Gumm  by  the  ship's  agents 
•  dated  11th  Sept.  1869.  which  reached 
n's  office  on  the  Ist  Nov.  1869,  and 
.he  first    intimation    received  in   Eng- 

the  bottomry.  On  that  same  day  the 
for  Callao,  where  she  arrived  in  safety, 
m,  one  of  the  agents,  left  Melbourne  on 

and  arrived  in  London  on  30th  Oct. 
t.  1869  Mr.  Gumm  died.  The  drafts 
e  respondents'  bank  in  London  on  Ist 

and  were  presented  for  acceptance  at 
*s  office  on  the  same  day,  but  were  re- 
he  manager  of  the  bank  with  the  mes- 
ley  could  not  be  accepted  as  Mr.  Gumm 

The  executors  appointed  by  that  gentle- 
one  only,  a  Mr.  Hallet,  being  in  England 
,  had  refused  to  act,  and  no  probate  or 
dministration  had  been  taken  out.  The 
D  the  bank  called  again  at  Mr.  Gumm's 
saw  Mr.  Ford,  who  had  managed  Mr. 
isiness  for  some  years,  but  he  refused  to 
le  bills  were  then  presented  through  a 
i  "no  advice"  was  marked  upon  them 
ere  then  formally  protested.  They  were 
;ed  to  the  executors.    I'he  respondents 

by  the  next  mail  (Nov.  6th)  to  Messrs. 

Co.,  at  Lima,  instructing  them  to  en- 
Dud,  but  before  the  latter  were  able  to 
ressel  had  sailed  for  Queenstown,  where 
I,  and  was  arrested  on  13th  July  1870, 
;.  On  5th  Nov.  1869,  the  protest  of  the 
«nt  out  to  Melbourne.  On  11th  Nov. 
gain  on  16th  Nov.  the  appellant  offered 
londents  to  take  up  and  pay  the  bills, 
B  respondent  refused  unless  the  appel- 
1  indemnify  them  for  any  loss  that 
ur  throngh  sdzare  of  the  snip  at  Lima. 


The  facts  as  to  the  presentation  of  the  bills  are 
fully  set  out  in  the  judgment. 

The  cause  came  on  for  hearing  in  the  High 
Court  of  Admiralty  of  Ireland,  on  28th  April 
1871,  and  the  learned  judge  of  that  court  pro- 
nounced for  the  validity  of  the  bottomry  bond, 
holding  that  the  bond  was  not  invalid  by  reason 
of  its  inclading  the  freight  to  be  earned  after  the 
sea  risk  had  ended;  that  the  premium  was  not  ex- 
cessive; that  under  the  circumstances  there  was 
no  duty  of  communication  wfth  the  owner ;  that 
the  mortgagee  could  not  be  considered  as  owner  for 
that  purpose ;  that  there  wos  necessity  for  the 
bond ;  that  there  was  no  fraud  between  the  master 
and  the  ship's  agents  at  Melbourne ;  that  the 
money  was  advanced  on  the  security  of  the  ship, 
and  not  on  the  personal  security  of  the  mortgagee, 
and  that  although  a  bottomry  transaction  cannot 
be  based  on  personal  security,  bills  may  be  given 
as  collateral  security,  which  is  the  usual  course ; 
that  the  agreement  to  hold  over  the  bond  until 
after  the  presentation  of  the  bills  did  not  make  the 
bills  the  primary  security;  that  the  bills  were 
presented  within  the  meaning  of  that  agreement. 
The  appellants  were  condemned  in  the  general 
costs  of  the  suit.  The  judgment  will  be  found  in 
the  report  of  the  case  below  {ante,  p.  101 ;  25 
L.  T.  Rep.  N.  S.  137). 

From  this  judgment  the  appellants  appealed  to 
the  Privy  Council.  Their  grounds  of  appeal  are 
as  follows : 

A.  Because  no  attempt  was  made  to  procure  the 
money,  which  was  absolutely  necessary  to  enable 
the  ship  to  leave  Melbourne,  on  the  credit  of  Mr, 
Charles  Gumm,  or  the  appellant. 

B.  Because  no  communication  was  made  to  Mr. 
Charles  Gumm  or  the  appellant,  leading  to  the  in- 
ference that  it  would  be  necessary  to  hypothecate, 
and  no  opportunity  was  given  to  either  of  them  of 
supplying  Messrs.  Dickson  and  Williams  with  the 
requisite  credit  or  funds  as  they  would  have  done. 

c.  Because  no  advertisements  for  tenders  were 
published  at  Melbourne. 

D.  Because  all  the  above-mentioned  reasons 
apply  with  especial  force  in  the  present  case,  on 
account  of  Messrs.  Dickson  and  Williams  being 
agents  for  the  ship,  and  being  aware  of  the  mer- 
cantile position  of  Mr.  Charles  Gumm. 

£.  Because  Messrs.  Dickson  and  Williams,  as 
agents  for  the  ship,  were  or  ought  to  have  been 
cognisant  of  the  amount  which  was  being  ex- 
pended on  the  repairs  of  the  vessel. 

F.  Because  the  terms  of  the  bond,  the  items  for 
which  the  same  was  given,  and  the  maritime  pre- 
mium thereby  n^ade  payable,  were  such  as  to  make 
the  bond,  under  all  the  circumstances  stated  in  the 
case,  void  against  Messrs.  Dickson  and  Williams, 
as  agents  for  the  ship,  and  against  the  respondents, 
who  can  have  no  better  title. 

6.  Because  the  bottomry  bond  was  void  by 
reason  of  Messrs.  Dickson' and  Williams  having 
taken  the  bill  obawn  by  Captain  Bairett  on  Mr. 
Charles  Gumm,  or  became  void  or  incapable  of 
beingput  into  suit  by  reason  of  Messrs.  Dickson 
and  Williams  having  negotiated  the  bill. 

H.  Because  the  agreement  and  condition  npon 
which  the  bond  was  given  was  violated  by  Messrs. 
Dickson  and  Williams  and  the  respondents. 

I.  Because  the  bill  was  never  duly  presented  nor 
dishonoured. 

K.  Becaase  before  the  maturity  of  the  bill  the 
amount  of  the  bill  was  offered  to  the  reapondeoi^^ 
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who  refased  to  accept  the  same,  except  on  the 
fnlfilment  of  conditions  which  thej  had  no  right 
to  impose. 

L.  Because  the  respondents,  who  have  no  better 
title  than  Moasrs,  Dickson  and  Williams,  acted 
nnjuBtlj  and  inequitably  in  giving  directioDS  on 
the  QCh  Nov.  that  the  bond  should  be  enforced, 
and  bj  refusing  to  revoke  those  directions  when  | 
the  amount  of  the  bill  woa  offered  to  them. 

u.  Because,  for  the  reason  Rtated  in  the  answer, 
the  bond  could  not  attach  on  the  freight  which  was  | 
arrested  in  this  cauae.  i 

Sir  0.  Honyman,  Q.  C,  and  Cohen  for  tho  appel- 
lants.— The  premium  was  eioessive ;    the  money   i 
might  have  been  obtained  at  a  lower  rate.    The  ' 
bond  is  invalid  as  respects  ffeicht  not  accruing  due   ' 
daring  the  sea  risk  over  which   the  bond  ran. 
The  forfeiture  of  the  ship  and  freight  began  seven 
days  after  the  arrival  of  the  ship  at  Callao,  and  the 
bond  hypothecated  freight  from  Callao  to  England  ' 
which  was  then  non-existent.    The  amoant  ex-  ' 
pended  was  not  for  necessaries.    The  ship  was 
entirely  rebuilt.     The  effect  of  the  bond  and  the 
bills  being  both  given  to  secure  the  debt  is,  that 
both  property  and  personal  credit  of  tRe  owner  are   ' 
bound ;  and  this  cannot  validly  be  done.  ' 

Riatnliacfc  v.  Fenninff,  11  C.  B,  51 ;  1 

Btamhach  v.  Sfuphard,  13  C.  B.  41B,  411 ;  ' 

This  at  least  indicates  that  the  personal  credit  of 
the  oirners  or  the  mortgagee  was  good.  Indepen- 
dently of  the  bills  the  bond  is  invdid.  There  was 
no  effort  on  the  part  of  the  ship's  agents  at 
Helbonrne  to  ascertain  that  a  necessity  for  the 
loan  existed,  and  tliat  the  ship  could  nob  have 
proceeded  without  the  loon.  The  money  was 
advanced  at  once  and  without  sufficient  inquiry : 
(Mande  and  Pollock's  Law  of  Merchant  Shipping. 
4S8.)  Unusual  care  and  vigilance  is  required  in 
ascertaining  the  necessity  for  the  loan  when  the 
advance  is  made  by  the  ship's  agent ;  (1  Parsons 
on  the  Law  of  Shipping,  156,  157.)  Where  the 
amount  which  it  will  coat  to  repair  the  ship  ia 
QUiertun,  the  master  ought  to  communicate  with 
the  owner  so  as  to  give  the  latter  an  opportunity 
of  making  the  choice  of  paying  for  the  reimirs  or 
of  leaving  the  master  to  raise  money  as  he 
■chooses  :  (The  Panama,  3  Mar.  Law  Cas,  0.  S. 
461 ;  L.  Eep,  3  P.  C.  19fl  ;  22  L.  T.  Eep.  N.  S. 
73.)  The  lender  is  bound  to  know  Chat  the  master's 
authoritv  to  bind  the  ship  and  freight  by  bottomry 
is  founded  on  necessity  alone,  and  because  the 
advance  could  not  have  been  obtained  on  pergonal 
credit,  and  he  is  bound  to  make  due  inquiry  as  to 
the  necessity  for  the  bond :  \Soari^>  v.  liahn.,  TIte 
Prince  of  3<ue  Cobourn,  3  Moo.  Priv.  Co.  Cas.  1.) 
If  there  h^d  been  communication  with  England 
there  would  have  been  no  difficulty  as  to  obtaining 
this  money  on  personal  credit.  Tnis  advance  was 
made  by  the  ship's  agents,  and  ought,  therefore,  to 
be  looked  upon  with  suspicion,  A  ship's  ugent  is 
not  entitled  to  derive  the  same  large  proiits  as  a 
alranger  from  transactions  entered  into  without 
the  assent  of  bis  principal,  unless  he  or  the  master 
can  find  no  other  person  who  will  enter  into  the 
transaction :  (r/.e  Hevi,,  2  Dods.  139,  143.)  ^It  was 
the  agent's  duty  to  disburse  the  ship  and,  therefore, 
to  advance  such  moneys  as  were  necessary  for  the 
lepairs,  and  ho  is  estopped  from  now  saying  that 
he  did  not  consider  be  had  snfficient  security  in 
tie  personal  credit  of  the  owner  or  the  mortgagee, 
"  ■  undertaking  the  agency  implied  IWL  be  ^^e 


credit  to  the  owners.  Even  if  the  bcmd 
valid  it  cannot  be  enforced.  The  bond  in 
iin  the  express  agreement  that  it  sboiiU 
iinforced  unless  the  bills  were  dishonoured 
bills  when  sent  over  to  England  had  b 
.rented  to.  and  accepted  by;  the  execaton 
been  paid  to  them,  the  bond  conld  not  b 
imforcod:  [The  Ariadne,  1  W.  Bob.  41 
bills  were  never  duly  presented.  Thi 
have  been  presented  to  the  personal  lepre 
ibat  ia  to  tne  executors  of  Mr.  Oaram,  fc 


it.). 

I'Lnrd  Justice  Melush. — Can  this  be 
where  the  executors  have  not  taken  out 
The  executors  would  have  paid  in  any  c 
:han  that  the  ship  should  be  seised.  Tl 
pay  the  bills  after  the  refasal  to  accept ' 
pliance  with  the  terms  of  the  af^reement 
distinction  between  presentment  for  acce 
presentment  for  payment  :  {Bylcs  on 
sriji.)  A  refusal  to  pay  would  liave  bee 
of  the  contract,  but  there  was  no  so 
The  refusal  to  accept  took  place  because 
no  presentment  to  the  executors.  The 
sentment  at  the  office  of  the  deceased 
was  not  sufficient :  (1  Parsons  on  Notet 
363.)  The  Court  of  Admiralty  acts  oi 
principles  with  regard  to  bottomry  qu( 
should  hold  that  there  having  been  no  d 
ment  of  the  bills,  the  bond  could  not  Ix 

1  PanoDB  en  Bbippinr,  163. 

Tht  Jacob,  i  C.  Bob.  245. 
A.  master  hns  no  power  to  hypothecate 
bo  erirned  after  the  sea  risk  is  ended. 
(siiji.)  is  the  only  case  where  the  freigl 
sequent  voyage  was  made  to  cODtribt 
the  payment  of  a  bottomry  bond,  and 
mitteil  that  that  decision  is  wrong,  i 
Lord  Stowoll  gave  the  decision  on  the  ] 
the  owners  themselves  had  prcvcntec 
holders  from  taking  the  freight  eari 
voyage  during  which  the  ship  and  fi 
hy[ic>thccAted,  and  the  case  ia  the 
tiiiguishable. 

Butt,  Q,C.  and  J.  0.  Maih^ut  for  ther 
— As  to  tbe  nocessi^  for  the  loan ;  Tl 
were  necessary.  The  ship  could  not 
pleted  her  charter-party  withoat  them. 
was  the  owner  of  one-third  of  the  vesi 
the  best  judge  of  the  nocoBsity.  Mom 
pairs  were  ordered  by  surveyora  of  the' 
Commerce,  the  most  competent  judge 
question.  To  pay  for  these  repairs  i 
was  required.  If  they  had  not  oeen  f 
ship  would  have  been  arrested,  and  1 
home  lost.  There  was  n  lien  on  the  ibi 
repairs,  and  that  gave  tbe  master  a  ri^ 
money  on  bottomry  if  it  coold  not  be 
where ; 

fimilfcv.  Oouldi  Tht  PHm^Oeifrf.** 

The  kaTnali,  S  Mar.  Law  Cas.  O.  S.  Ml 
Adm,  *  Goo,  289 :  19  L.  T.  Bap.  K.  & 
As  to  the  want  of  commnnication :  1 
communicated  all  he  knew  at  Uh  tai 
He  himself  was  not  aware  of  ijie aoMit 
repairs.  Moreover,  the  difficvUr  ^4 
tlou  and  the  length  of  timo  wi 
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uunrer  did  tar^  with  Bnj  snoh  necea- 

M,  3  Hu.  I«w  Cu.  0.  8.  150 ;   L.  Bap.  2 

kEoo.2Ui  19L.T.  Bep.N.  8.  71j 

not,  (aM  lup.) 

aoaej  being  lent  by  the  ship's  agents  : 

Tt  of  an  agent's  dntv  to  advance  moner 

fair  ezpeotation  Ot  being  reimbursad. 
BOH  to  Becnre  his  repajment  by  a  bot- 
t,  he  may  do  ao,  bo  long  aa  he  annonncea 
1  not  advanoe  as  agent,  and  bo  gives  an 
f  to  the  master  to  get  the  money  else- 

this  was  done  in  this  case : 
d  Coehrant,  3  W.  Bob.  320  ; 
mlal,  3  W.  Bob.  243 ;  7  Uoore  F.  C.  C.  396. 
.he  ship  and  personal  credit  of  an  owner 
e  pledged  by  the  same  instrument,  a 
be  given  as  a  coUateral  security  with 

•■h  T.  f  (nuitn;  Mi  taip.) ; 
:h  T.  Bhephara  {vJ»  tup) ; 
loi,  1  H>n.  Adm,  Bep  1 ; 
ntcliff,  a  Hsffs.  Adm.  Bep.  281. 
presentation  of  the  billB ;  First,  there 
jceBsity   for  presentation   at  all.      The 
the  personal  representatives,  hod  rofuBcd 
1  there  was,  thererore,  no  one  to  whom 


if  such  presentment  was  necessary,  it 
The  bift  was  presented  at  the  place  of 
f  Mr.  Qnmm,  and  bis  clerk  refused  to 
his  raast  hare  come  to  the  knowledge  of 
were  acting  for  him,  and  it  was  again 
If  a  bill  IB  refnscd  acceptance,  the 
ot  boand  to  present  ^ain  for  payment ; 
r.  Hardey.  7  Taunt.  312.) 
gequent  offer  to  pay  the  hills  was  too 
noreover,  it  was  Bobject  to  an  nnraason- 
ion.  The  bill  not  having  been  origin- 
ed,  it  was  npon  the  appellant  that  any 
pense  ahonld  have  &llen  by 


;  from  Callao  to  England;  The  appel- 
jluded  from  now  saying  that  the  oond 
n  this  respect.  He  gave  bail  generally, 
lip  was  released,  and  there  can  be  no 
T  into  the  value  of  the  ship  and  freight, 
thereby  admitted.  Moreover  the  ship 
r  a  charter  for  a  round  vc^ago  from 
to  Callao,  and  thence  to  England,  at 
le  bond  was  given,  and  the  freight  was 
of  the  whole  voyage.  The  master  has 
ind  fk«ight  whether  he  baa  earned  it  or 
whole  voyage : 
IB  on  Shipping,  160 ; 
ob,  i  C.  Bob.  245. 
onynan,  Q.C.  in  reply, 
ment  of  the  court  was  delivered  by  I;ord 
[J.IBII. — This  is  an  appeal  from  a  decree  of 
if  Admiralty  in  Ireland,  which  decreed  in 
bottomry  hond.  There  is  a  very  elaborate 
y{  the  learned  j  udge  of  the  court  below, 
lordshipe  do  not  thmk  it  nooossary  to  go 
ito  the  &ots  of  the  case,  as  for  as  re- 
le  parte  of  the  case  in  which  they 
'  a^^  with  the  learned  judge  in  the 
'.  The  general  fhcts  were  that  the  ship, 
Mtin,  which  was  the  ship  bound  by 
UT  bold,  had  been  mortgaged  to  a 
a  the  same  of  Giimm,  and  the  freight 
«K8 


round  from  Melbourne  to  C  . 

a  cargo  of  guano  from  the  Chinchae  to  Enfflanc^ 
had  alBO  been  pledged  bv  a  letter  to  Mr.  Qumm, 
and  Mr.  Gomm  waa  to  have  the  appointment  of 
the  different  persons  to  whom  the  aoip  waa  to  be 
consigned,  the  different  ship  agents,  so  that  he 
might  have  a  control  over  the  Ireight.  He  con- 
aigned  it  to  Dickson,  Williama,  and  Co.,  of  Mel- 
bourne. The  part  owner  Mr.  Smith  (Barrett  the 
master  beiig  alBO  a  part  owner)  wrote  confirming 
that  appointment,  but  as  there  was  a  conaiderable 
sum,  more  than  20001.,  to  be  received  at  Mel- 
bourne for  the  fireight  on  the  outward  voyage,  it 
was  evident^  anticipated  at  first  by  all  parties 
that  that  snm  would  oo  sufficient  to  pay  the  dis- 
bureements  in  Melbonme.  The  ahip  wanted  some 
repairs,  and  the  repairs  were  commenced ;  but  in 
the  letters  which  vrere  first  written,  it  appeared 
ctearlv  to  have  been  anticipated  that  the  rroight 
would  be  Buffioiont.  Then  the  repairs  proceeded, 
and  in  AuRust  the  parties  were  aoquaiuted  that  a 
conaiderably  larger  sum  waa  being  expended  than, 
was  anticipated,  aa  much  aa  2000J.  £!ven  at  the 
time  when  they  wrote  by  the  mail  in  August,  they 
do  not  appear  to  have  made  up  their  minda  that 
any  bottomry  waa  necesaaryi  hut  when  the  r^airs 
of  the  ship  were  finished  at  the  beginning  of  Sep- 
tember, and  tbey  amounted  to  upwarda  of  3000(., 
then  the  agents  said  that  they  really  could  not  payoff 
that  large  snm,  which  the  persons  who  hod  repau«d 
thoship  were  entitled  to  receive;  in  respect  of  which 
they  threatened  to  put  the  ship  into  the  court  of 
Admiralty ;  they  could  not  pay  off  that  large  sum, 
unloaa  they  got  a  security  on  bottomry,  and  on 
that  the  bottomi^  bond  waa  given.  The  first  ques- 
tion to  be  conatdered  ib,  whether  that  bottomry 
bond  was  gonorallv  good  with  reference  to  the 
rules  which  are  well  established  in  the  conrta  re- 
specting bottomry.  Firat  it  was  aaid  that  it  waa 
not  sufficiently  proved  that  it  was  given  for  neces- 
aariea,  that  a  Lar^  sum  appeared  to  have  been 
expended  in  repairmg  the  ship.  It  was  aaid  that 
the  ship  had  been  entirely  rebuilt,  and  that  yoa 
can  only  expend  in  bottomry  a  sufficient  sum  for  . 
the  repairs  that  wore  necessary  for  tho  particular 
voyage.  When  it  ia  considered  that  the  voyage  is 
to  go  to  Callao,  and  then  to  the  Chincha  Lairds, 
and  take  a  cargo  of  guano  for  England,  which  ia 
notoriously  one  of  tho  heaviest  cargoes  that  can  be 
obtained  and  carried  by  a  ship,  it  is  very  difficult 
to  suppose  that  more  repairs  could  have  been 
effected  than  what  would  be.  necessary  for  tho 
purpose  of  the  voyage.  But  however  that  might 
oe,  it  is  clear  that  a  very  large  portion,  if  nob 
the  whole  of  that  sum,  mnsthaveoeen  for  necessary 
repairs.  The  question  of  amoont  ia  to  be  referred 
to  the  regiatrar,  and  therefore  it  is  clear  the  bond 
cannot  bo  held  bod,  becauao  it  was  not  taken  for 
necessary  expensea.  It  is  next  aaid  that  there  was 
not  sufficient  evidence  the  money  could  not  have 
been  borrowed  on  tho  personal  credit  either  of 
Gumm  or  the  shipowner  Smith,  and  that  there 
was  not  sufficient  evidence  that  the  master 
attempted  to  borrow  money  on  their  personal 
credit.  The  answer  to  that  appears  to  be,  that 
there  was  no  power  in  anybody  to  pledge  the 
peraonal  credit  of  Mr.  Oumm.  He  was  not  tfaa 
owner,  only  the  mortgagee  of  the  ship.  He  had, 
no  doubt,  put  the  ahip  into  Che  hands  of  Dickson, 
Williams,  and  Co.,  the  ship  aesnta,  bnt  it  KpMV»  -^ 
YBTj  donbtfhl  whetlier  hia  cc(^<b^w:&&.\ttn«>)i> 
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■pledged  even  to  them,  and  «r^mW  there  ..- 
Hnca  th«t  he  gave  D.ck«<m.  ^Jha^^^and  Co^ 
ftnv  authority  to  borrow  money  on  hiB  credit  Irorn 
S  Mr.  Gumm  was    a  person  m  good  credit. 
b«ca«BO   money  oould  not  be   borrowed_  ou    his 
S       Aa    respects     Smith,     the     shipowner, 
™  is    not    the    Blighest    m«on    t«    Buppoae 
tbit  he  was  »  person  in  any  credit  at  Melbonmc 
ml  it  reftBy  appoare  to  tho.r  Lordships  it  wo^d 
t^veb^liffiyidle  to  advertise  /or  anybody 
to  lend  money  on  his  personal  credit,  because    t 
was  plain  that  nobody  wonld  lend  money  on  his 
persoUl  OT^t.    It  wa«  ."^'^«^'^^*^V'^™'^'*^ 
ouehb  to  have  commanirated  to  Mr.  Gnmm  and 
Mr    Smith  in  England,  before  ho  borrowed  the 
money  on  bottomry.   The  answer  to  that  appears  to 
be.  tlwt  there  was  really  no  opportunity  of  doing  it 
They  did  not  know  certainly  before  the  mail  went 
out  in  AugiiBt  that  it  would:  be  necessary  to  horrow 
money  on  bottomry,  and  it  appeara  veiy  doubtful 
whether  they  really  know  it  then,  and  whether 
they  fwrly  knew  it  before  September.     But  even 
if  It  be  asBumod  that  they  knew  it  m  Auguat, 
there  was  mo  dirwt  communication  by  telegrapti. 
The  mcasage  would  have  had  to  be  sent  to  Un.llo 
by    steamer,    and   by  telegniph    from    GaUo    to 
England.      Sending    in    that    doubtful  way,  first 
wrffiina  a  letter  to  the  people  to  frame  the  telo- 
(tram  at  Galle.  and  then  to  send  it  by  telegraph. 
a  would   have   been   very  (Ufficult  to  give  ony 
thorough  account  of  the  state  of  things;  and  oven 
if  it  could  bo  done,  it  would  have  taken  certainly 
more  than  two,   and  probably  fiill  three  mouths 
before  tho  answer  could    have    been    got   ba^. 
Under  the  circumslancos  it  appears  to  their  Lord- 
ships that  it  was  noceeBaryi  it  would  have  been,  in 
fact,  very  unadvisable  to  have  kept  the  ship  at  Mol- 
boumcalUhattime.moroparticularlyas  Barrett  WTI8 
himself  a  part  owner,  and  therefore  aiiite  aa  able  to 
judge  as  Smith  was,  what  was  desirable  to  bo  done; 
and  more  particularly  also  it  ia  to  be  taken  into 
account,  that  after  all  the  parties  wore  not  pledged 
,  to  the  bottomry  bond  because  a  biU  was  drawn  on 
Mr.  Gumm,  and  which  is  very  material  in  another 
part  of  the  caae,  it  was  ^reed  at  the  time  when 
the  bottomry  bond  was  given,  that   if  that    bill 
WBs  acwpted  and  paid  when  it  borame  due,  then 
the  bottomry  waa  not  to  he  enforced.    But  then  it  i 
was  urged  very  strongly  by  Mr.  Cohen  that  the 
lawlooks  with  great  suspicion  upon  a  bottomi^  bond 
given  in  lavour  of  the  ship's  agents,  and  that  on 
tiiat  account,  even  although  this  mieht  have  been 
good  if  it  had  boon  given  to  some  other  person,  it 
was  not  good  considering  it  was  given  to  the  ship  a 
agents ;  and  some  pHaeages  were  cited  from  Lord 
Btowell's  judgment    in    the    case  of    The    Hero, 
{ubi  tup.),  in  which  he  saya  with  respect  to  an 
agent.  "  Cases  may  poasibly  arise  in  whicb  an 
agent  may  be  justified  in  so  doing.     It  can  be  no 
part  of  hiB  dnty  to  advance  money  without  a  fair 
expectation  of  being  reimbursed,  and  if  he  finda 
it  nnsafo  to  extend  credit  to  his  employers  beyond 
certain  rcaaonable  limits,  he  may  then  surely  be  at 
liberty  to  hold  hard,  and  to  say.  '  I  give  np  the 
character  of  ^erit,'  and  aa  any  other  merchant 
might,  to  leud  hia  money  upon  bond  to  aecuro  its 
payment  with  maritime  interest.      If,   in  such  a 
case,  he  gives  fair  notice  that  he  will  not  make  any 
hirther  iidvaiieea  aa  agent,  and  affords  the  master 
an  opportunity  of  trying  to  get  money  elsewhere, 
and  the  master  is  unable  to  do  so,  but  is  obliged  to 


come  back  to  him  for  a  supply,  thou  ^'f 
liberty,  like  any  other  meriiant,  lo  W 
money  on  a  aeourity  that  '»  «"« /^-w 
himaellV     It  appears  _  W  tto  UM^ 
practically  the  agents  m  this  '»M*^"«rt 
and  do  everything  ^^at  they  »«««<!««*»* 
laid  down  by  Lord  SWweU.  be»««^«« 
fair  notice  to  the  master  tliat  t}p^<^W 
any  further  advance.    They  wld  (toBWKX 
bill  is  so  yer,  largo  that  m  »^^^}if* 
selvea  to  advance  the  money  U>  W  »■  ■ 
did  give  the  maeter  the  oppo"^^™^ 
money  elsewhere,  whuih  does  not  ipp« 
ofl  wL  argued,  to  borrow  ■"""^J"??', 
elsewbere.T.ut  to  borrow  moaejrfwtelil 
personal  credit  of  ''1»<=  o'"'^";    "  "  Hi 
^t  the  master  could  not  ^ifll 
,rsonal  credit  of  the  ^^'^■'^^E 


back 


ifll  urauiu  VI    -"-    -    -        mUM 

oth.«g»nl..    Th.i!r»l»>»*ll 
...    „..^„;™  nn  money  »"*"** 


looks  with  BUHpitiion  »"  "'""^''i;^i, 
.g„„t  i.,  that,  "h"  -BO-'  <S.TZ^'- 
,rf„no«.  on  lb.  p.r«..«J  '^t,  »>• 
The  .hipomer  »  »*!»7JSSSo' 

into  hi.'h.nd.  ""•  ",ri?5„a3 

th«t  the  W...U,  Me«n.  ^^Z 

on  the  credit  o^S«.lh,  "."JTSr 
reaUv  bebg  put  into  their  iwf  "^^^  ^ 

willing    appnpenljy  '''W^J^M 
credit  o!  the  »"'ffB"l,,  nTf,  -■ 

,„   doubtful  wbeiler  Mr.  u»f , 

onllj  pledged.     A.  I«  »■ 
XndSorheld'^.t.h.l-^;'^' 
thej  would  «!»«»  mVjiSJiSi 

'r„'pSfS"i£'™^*"S 

the  mn.l«r.  "jrou  "«■'/„"  ^'ofjMiJ 
but  you  .hiill  /'•«",'""!, ho !»  fii 
p.r,on  in  good  ''i*^  "'' '  b- «^l 
Kto  our  hands.  ""f."j;?  "K 
vent  tbe  bottom: 
security  on 


iry  premium  being  '"^J?H 

hi..ecar,.yontL^ipbe™,KJ 

prefer  to  par  'b^JT'^  «!««>« 

tils  BBOurity  lessened  by  tne  'JJJj^ 

mforeed  agninst  '™  *"Eii  ^  oi  » 

I.;..,  ..nd  it  he  pays  that  bui  itw 


•  Ba 


enrorceu  agniusu  -■-  "j^, 
him,  and  if  he  pays*''™'., 
there  will  be  no  bolW"^- 
Lordship,  that  under  the  W 
perfectly  fair  mode  of  d»l»g  J^  g 
Sgont.,  and  that.!  "»».„.  aiP 
tl^  bottomry  bond  ».taa»™,^ 
was  given  to  agents.    "7^-™,^* 
There  wa.  tb.  >">■' ""S'S.Srl  * 
ol«,  would  b.™  ?'l'""^,J7i(i"1 
Ibe  same  conditions.     "'",S<«J 
might  hare  been  f"""  "fl^.-' 
butlamry  for  the  n^ag  •        y/^^ 
peoted  to  bnro  ebtamia  >1»  ^, 
i;,.ll.ve„t.ifthc.bjj«2*t«,- 
that  anybody  eUc  wonio  "■     ^ 
a  bill  on  Mr.  Gumm  and  »l^„» 

being  paid,  and  "■;•  '!.,,„'   -' 
bottimrybondisnoltooi 
tbi.p«nolthecMe,<b..r  . 
jiidgSontodholearnedj"  - 
'that  tho  bottomry  !;»*-■„,. 
ydid.    Thenejt.andaT^       j»,J 
oaso  is  this;— It  «  "«*"*' 


pAjitniilninianafevda' 
»*— -~— Tt  tilt  it  ghoold 


idj.ibt  it 


lU  (^  would  probabl;  i 

^J^vtba  t)»  ^  it  wwld 

■wniiiiEiigliiid,  and  thu  if 

knd,  nid  ihe  bottomry  boi 

SdiCdkllieroirmMbe  v 

pfcikUliniTOdbrforeitiri 

piu  nn  aim  From  Engian 

miu.  TlebilluTiteilini 

^a  mi  onfcnoBirtdy  Mr 

■  "do  Wore,  which  hi 

hiiDthiipntottlie  r 

-^  tt  I  bink  in  Ifelb 

•rWWbeonilMdepo 

P',""'''?  fcf  tto  Myment 

[rthABWdWliflnseJ 

TjM'sbUdoD.  Thebill' 

r*«tol»prwMiiedinihi 

■^  fc  miaapr  of  ite  b 

*  Sr,  GuDuii  wij  j^ 

»i'mviiimh>  finda 

pcmi^  «[  the  baabe 

l^'.  Mr.Onmmhad 

ff^IMTifiiiMwhisbed 

Cr,'°0'"MMgemwt 

PWiifoanitt^    The 

.,";  At  wj  rate  St. 
«»« mroton    They 


2r»>  WU  wuii 
fc^'™!«y.lhiitho 

KL^t*?f^ih.bi 
|5SH'*'>wtl 

iWltlu,  bottom 
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Ford  of  the  bill  having  been  drawn  and  presented. 
He  referred  to  his  attorney,  who  afterwards  ap- 
peared in  some  of  the  negotiations,  and  was  present 
at  them.  If  Mr.  Hallett  had  really  intended  to 
accept  it  there  was  ample  opportunity  for  them 
to  have  seen  and  informed  Mr.  Currie  that  the  bill 
would  have  been  accepted ;  but  before  the  bond 
was  sent  out  the  executor  never  offered  to  accept, 
neither  did  anybody  offer  to  accept  for  honour,  nor 
did  anybody  offer  to  promise  to  pay ;  but  all  that 
was  said  was,  "We  desire  that  you  should  keeji 
this  bill  for  some  more  days,  until  in  the  ordinary 
course  it  becomes  due,  and  then  present  it  again. 
Was  Mr.  Currie  bound  to  wait  under  these  cir- 
cumstances P  Their  Lordships  think  he  was  not, 
and  for  this  reason  :  The  time  was  very  material. 
It  was  known  that  even  if  they  sent  out  by  that 
mail  it  was  very  doubtful  whether  the  bond  would 
arrive  out  in  tmie  at  Gallao  in  order  to  stop  the 
ship.  If  the  ship  left  Callao,  the  consequence 
would  be  that  it  would  go  to  the  Ghinchas,  take  in 
a  cargo  of  guano,  and  there  would  be  all  the  risk 
of  the  voyage  from  the  Ghinchas  to  England ;  and 
moreover,  though  possibly  the  parties  did  not  know 
that  such  was  the  law,  the  bond  having  become 
duo,  and  being  forfeited  seven  days  after  the 
arrival  of  the  ship  at  Callao,  the  law  appears  to  bo 
that  the  bottomry  holders  would  have  had  no 
insurable  interest  to  insure  the  bottomry  bond  on 
the  subsequent  voyage.  '  Under  these  circum- 
stances it  was  very  material  that  they  should  send 
out  the  bond  by  the  first  mail,  and  the  other 

Earties  must  have  been,  or  at  any  rate  ought  to 
avo  been,  aware  of  that.  Therefore,  on  the  whole, 
it  appears  to  their  Lordships  that  the  bond  was  not 
sent  out  too  early,  that  there  was  no  violation  of 
the  agreement  which  Messrs.  Dickson,  Williams, 
and  Company  had  made,  at  the  time  the  bond  and 
the  bills  of  exchan^  were  taken,  that  they  would 
give  the  opportumty  to  Mr.  Gumm  of  accepting 
and  paying  the  bill  before  they  would  enforce  the 
bona  No  doubt  it  was  a  misfortune  for  which 
nobody  was  answerable,  that  Mr.  Gumm  happened 
to  be  dead.  But  still  their  Lordships  think  that 
the  bill  having  arrived,  and  there  being  several 
days  during  which  the  bank  could  get  neither 
acceptance  nor  payment  before  the  next  mail  went 
out,  they  were  lustified  in  sending  out  orders  by 
that  mail  with  the  bond,  to  have  the  bond  enforced. 
The  next  question  to  be  decided  is  this :  the  bond 
was  so  drawn  as  to  hypothecate  any  freight  which 
might  be  earned  between  Callao  and  England,  and 
though  the  bond  was  made  payable  at  Callao,  and 
it  is  objected  that  though  the  bond  maybe  generally 
good,  yet  it  is  bad  as  respects  that  rreight.  And 
their  Lordships  are  of  opinion  that  the  bond  does  not 
validly  hypotnecate  that  freight,  although  it  was 
admitted  that  the  bond  being  bad  in  thiit  respect 
does  not  make  it  entirely  bsS,  but  that  it  is  still 
good  as  respects  the  ship.  An  ordinary  bottomry 
bond  beyond  all  question  only  pledges  the  sliij), 
and  sometimes  the  cargo  ana  the  freight  to  be 
earned  on  the  voyage,  wuich  is  to  be  accomplished 
before  the  bottomry  bond  becomes  payable ;  and 
their  Lordships  have  not  been  referred  to  any  case 
in  which  freight  to  be  earned  on  a  subsequent 
voyage  has  been  included  in  a  bottomry  bond.  It 
was  held  in  the  Jacob  (uli  «wj).),  that  the  subse- 
quent freight  under  very  peculiar  circumstances 
might  be  hable,  but  there  is  no  form  of  a  bottomry 
bond  produced  whicTi  on  tlie  ?ace  ot  *\\i  \)Totewft%  \« 
charge  and  hypothecate  the  fixxbaoc^enX.  In\!^\> 


and  their  Lordships  are  of  opinion  that  sofaieqiii 
freight  cannot  be  hypothecated,  for  this 
That  by  the  very  nature  of  a  bottomirbandtb 
person  who  tidces  it  is  to  become  liable  for  tb 
maritime  risk,  and  therefore  nothing  en  h 
hypothecated,  except  something  which  is  indiipv 
of  perishing  by  maritime  ri^  darinff  the  ~ 
that  the  bond  is  running.  But  here  uit ' 
was  not  begun  to  be  earned,  the  cargo  wu 
loaded  on  board  until  after  the  bond  was  ~ 
and  when  no  maritime  risk  was  being  nm  br 
person  who  had  advanced  his  monev  on  bottai 
because,  the  boiid  being  forfeited,  nealreidj 
got  the  personal  security  of  the  master, 
moreover,  if  there  can  be  a  valid  pledge  d 
Bubseanent  freight,  it  does  not  appear  whjl 
shoula  not  be  a  valid  pledge  of  the  treight  ftr 
and  ever,  until  the  oottomry  holder  diom 
seize  the  ship.  It  is  difficult  to  see  where  tlM 
of  it  would  oe.  The  only  case  which  hu 
cited  was  the  case  of  the  c/ocoft  (ubi  Mf.)\ 
unnecessary  to  say  whether  that  was  i 
decided,  but  it  hardly  appears  to  be  an  ml 
on  the  question,  for  there  the  subsequent 
had  not  been  hypothecated ;  but  Lord  i 
came  to  the  conclusion  that  by  deviating  fireji 
proper  voyage,  and  from  going  away  too 
shipowner  had  wrongfully  deprived  the 
holder  of  the  freight  which  really  was 
namely,  the  freight  to  be  earned  in  the 
voyage,  and  that  therefore  it  was  ri^ht,  tki 
having  got  away  before  it  could  be  seized,  t* 
that  the  subsequent  freight  oonld  be  seised. 
Lordships  give  no  opinion  whether  that  wii 
or  wrong,  but  that  case  does  not  appear 
authority  for  giving  a  pledge  of  tne 
freif^ht.  Their  Lordships  have  come  to 
elusion  that  there  was  no  valid  pledge  of 
sequent  freight.  The  question  then  aiiA 
ought  to  be  done  P  Both  ship  and  frog^ 
seized  when  the  ship  arrived  at  Coilc.  ^ 
given  generally,  and  the  ship  was  rektfi 
earned  the  freight  subsequently.  Hud  " 
said  that  because  the  bail  had  been  given  ge 
and  ship  and  freight  had  been  released,  tfaa* 
be  no  subsequent  inquiry  into  the*¥alne<[ 
ship  and  freight ;  but,  practically,  the  ^ 
^ving  bail  must  be  considered  to  haTC 
if  the  bond  was  held  to  be  valid  in  any 
the  bail  would  pay  the  amount  of  the 
bond,  which  was  the  amount  for  whidi  tbf 
given  bail.  Their  Lordships  find  that  ^  * 
the  rule  in  the  Admiralty,  but  that  ate 
has  been  given,  on  a  proper  case  being  v^ 
the  Court  of  Admiralty  will  go  into  the 
whether  the  res  which  was  8eised,-4bB 
the  property  which  was  attached,— iras  of 
loss  value  than  the  amount  for  irlaA 
given,  and  if  it  is  found  that  it  is  of  k* 
then  the  parties  will  only  he  obliged  to 
amount  of  that.  That  appears  to  nave  ^ 
cidcd  by  Dr.  Lushington  in  the  case  of  A^ 
de Brabant (Swab.26^).  Thatwasaoasecfi 
The  note  is,  "  the  bail  is  only  liable  to  the 
of  the  value  of  the  ship  ana  fre^gfati  g^ 
the  full  amount  of  the  damage  doDe,ena"''^ 
as  in  the  present  case,  bail  may  him  hi* 
for  a  sum  beyond  the  value  of  tha  ^ 
freight;"  and  there  it  was  daddfld  v 
proper  oase  being  made  oat^  a 
\  Tx^ab^Vj^Toade  into  the  Talne  of  tiiaikD 
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If  that  may  be  so  whon  both  ship  and 
ht  are  held  to  De  liable,  a  fortiori,  their  Lord- 
I  are  of  opinion  that  it  would  be  the  case  if 
soort  comes  to  the  decision  that  though  the 
Is  liable  the  freight  is  not ;  and  therefore  they 
r  opinion  that  tne  decree  of  the  court  below 
fc  to  be  varied  by  declaring  that  the  bottomry 
was  not  a  valid  hypothecation  of  the  freight 
id  by  the  vessel  on  the  voyage  from  Gallao  to 
and,  and  operated  only  as  a  hypothecation  of 
ihip,  and  by  referring  it  to  the  B^strar  to 
tain  what  was  the  value  of  the  ship  when 
3od.  Subject  to  that  variation,  the  decree  of 
30urt  below  will  be  affirmed,  but  the  decree 
Iff  been  varied  in  a  substantial  part  of  the 
tneir  Lordships  will  humbly  report  to  Her 
sty  that  it  should  be  affinned  witn  that  varia- 
but  without  costs  to  either  side.  Their  Lord- 
(  understand  that  it  will  be  for  the  conveni- 
of  both  parties  that  the  cause  should  be  re- 
d  in  this  court,  and  that  the  questions 
ining  to  bo  determined  should  come  before 
Majesty's  Registrar  in  Maritime  Causes. 
ooorse  may  therefore  be  pursued. 

Decree  affi/rmed, 

licitors  for  the  appellant,  WeataU  and  Roberta, 
lidtors  for  the  respondents,  WdUons,  Bubb,  and 

V.C.  BACOS'8  COUBT. 

larted  by  the  Hon.  Bobbbt  Butlsb  and  T.  H.  Cassov, 
£<8q.a  Barristera-at-Law. 


AprU  17  a7id  19, 1872. 

Alexandeb  v.  Campbell. 
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90  of—MisrertreaentcUion — Arhiiration — Plead' 


ce. 


^^  rules  of  a  m/utual  inswrance  cusociaiton  which 
me  incorporated  m  their  policies,  no  member, 
*trtgctgee,  or  assigneehoAfvng  a  ship  insured  vn,  the 
H)ei{;Uionwhieh  should  be  mortgaged  or  assigned 
any  ^son,  should  have  a/ny  cLavm,  by  virtus  of 
K  policy,  nor  should  am/y  assignee  of  the  policy 
t9e  a  cfavm  for  amy  loss  or  damage  which  might 

mutained  by  the  ship,  unless  previous  to  the 
►wrrence  of  tuch  loss  or  da/nmge  such  member, 
^9igagee,  or  assignee  shall  have  given  an  under- 
ling to  pay  a/nd  d/ischarge  aU  stents  which  might 
^om6  due  from  such  member  in  respect  of  such 
}3P  and  ner  inswra/nce,  and  of  the  insura/nce 
'^ierwriUing  on  his  behalf  in  the  assodalion, 
^olairUiffwoB  depositee  of  a  policy  for  valuable 
^MercUion,  Ue  did  not  give  the  required 
^iertaking,  hut  in  fad  paid  and  discharged  aU 
^fments  in  respect  of  the  ship  a/nd  her  insurance, 
^ ship  was  lost: 

*■  thai  the  pla4mHff  wots  entitled  to  the  proceeds  of 
A  poUcy. 

Tproposod  for  a  policy  the  ship'Oumer  in  answer 
«k6  question  *'  When  and  where  last  metalled  ?  " 
•W  ** Liverpool,  1867."  It  appeared  from  Lloyds 
9^tt&r  thai  the  ship  was  last  mstaUed  in  1§65, 
*4  U  was  proved  thai  in  1867,  amongst  other 
^poAtSf  the  metal  sheathing  was  overhauled, 
iOnHi^My  repaired,  and  replaced  with  new  where 


%ihai  ihere  had  been  no  such  misrepresentation 
^vUiaUih^poUoy. 

^^fmlmqfihsaitoeiaiionaU  matters  in  dispute 
Wli"0kii  dtUm  in  respect  qf  an  ineuranee 


were  to  be  referred  to  arbitration  as  a  condition 

precedent  to  any  action  at  law  or  suit  in  equity. 
Held,  thai  questions  of  law  were  not  affected  oy  the 

arbitration  clause,  and  that  the  jurisdiction  of  the 

court  was  not  excluded. 
This  suit  was  instituted  to  recover  the  money  due 
on  a  policy  of  insurance  on  the  ship  Pilgrim,  which 
had  been  lost.  The  ship  had  been  insured  in  a 
mutual  society  called  the  Alliance  Ship  Insurance 
Association,  and  the  plaintifE  sued  as  equitable 
mortgagee  by  deposit  of  the  policy.  The  defen- 
dants were  the  committee  and  managers  of  the 
association. 

By  the  rules  of  the  association,  which  wore  in- 
corporated in  the  policy,  it  was  provided  (rule  15), 
that 

No  member,  mort^pagee,  or  assignee,  the  whole  or  any 
part  of  whose  share  in  a  ship  insured  in  this  association 
shall,  at  the  time  of  entering  or  id^terwards,  be  mortgaged 
or  assigned  to  any  person  or  persons,  shall  have  any 
claim  by  virtae  of  this  policy,  nor  shall  any  assignee^  of 
such  policy  have  a  claim  for  any  loss  or  damage  which 
may  be  sustained  bv  such  ship  unless  previous  to  the 
occurrence  of  such  loss  or  damage  such  member,  mort- 
gagee, or  assignee  shall  hare  defivered  to  the  manager 
an  undertaking  approved  of  by  the  mortgagee  or 
assignee,  whereby  he  shall  covenant  with  the  mana^fer 
to  pay  and  discharge  all  sums  of  money  which 
are  or  may  become  due  from  such  member  in 
respect  of  such  ship  and  her  insurance,  ^  and  in 
respect  of  the  insurances  underwritten  on  his  behalf 
in  this  association.  Nevertheless,  such  member  shall 
still  be  liable  for,  and  shall  pay  his  contributions  and 
demands  the  same  as  if  such  mortgage  or  assignment  had 
not  been  made.  Any  member  who  may  prefer  to  pay  the 
quarter's  premium  by  cash  in  advance,  and  on  the  20th 
Jan.  deposit  a  further  sum  equal  to  a  quarter's  premium 
towards  meeting  any  additional  calls,  shall  have  the 
option  of  so  doing,  instead  of  providing  the  above-named 
guarantee. 

The  rules  also  provided  that 

If  a  difFerenoe  shall  arise  between  the  committee  and 
any  member  relative  to  the  settlement  of  any  loss  or 
damage,  or  to  any  claim  for  average  or  any  other  matter 
relating  to  the  insurance,  such  member  shall,  within 
twenty-eight  days  after  such  difference  shidl  have 
arisen,  select  an  average-stater  of  Lloyd's,  as  arbitrator 
on  his  behalf,  and  the  committee  shall  select  another, 
which  two  shaJl  have  power  to  appoint  a  third, 
which  three,  or  an^  two  of  them,  shall  decide  upon 
the  claim  or  matter  in  dispute,  according  to  the  rules  and 
custom  of  this  association,  to  be  proved  on  oath  by  the 
managers,  such  decision  to  be  mially  binding  on  each 
party,  but  tiie  committee  and  assured  may,  oy  mutual 
consent,  refer  such  claim  on  dispute  to  one  person  only, 
whose  award  or  decision  shall  oe  final  and  conclusive ; 
the  costs  of  such  reference  and  of  the  award  shall  be  at 
the  discretion  of  the  said  arbitrators.  And  it  is  hereby 
expressly  delarod  that  no  member  who  shall  refuse  to 
accept  the  amount  of  any  loss  as  settled  by  the  committee 
in  fml  satisfaction  of  hia  claim,  shall  be  entitled  to  main- 
tain any  action  at  law  or  suit  in  equity  on  his  policy  until 
the  matter  in  dispute  shall  have  been  referred  to  and 
decided  by  arbitration  as  hereinbefore  specified,  and  then 
only  for  such  sum  or  sums  as  the  said  arbitrators  shall 
award ;  and  the  obtaining  the  decision  of  such  arbitra- 
tors on  the  matter  in  dispute  is  hereby  dedaared  to  be  a 
condition  precedent  to  the  right  of  any  member  to  main- 
tain any  such  action  or  suit. 

The  plaintiff  paid  and  discharged  all  sums  of 
money  which  became  due  in  respect  of  the  ship  and 
her  insurance. 

The  defence  raised  by  the  pleadings  was  that 
there  had  been  a  material  misrepresentation  made 
at  the  time  of  obtaining  the  policy  by  the  ship- 
owner, who  in  answer  to  the  question  "  When  and 
where  last  metalled  P*'  had  replied,  <*  Liverpool, 
1867/'  whereas  it  appeared  firom  Lloyd's  Bister 
that  the  ship  was  last  metalled  in  1865,  ana  tha& 
•he-  WM  only  overVuKd\»3Li  ^xA  xisw  T&R^»i  \sq^ 
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wbero  roqoirod,  in  1867.  The  defendantB  ^so 
contended  that  the  mattem  in  dispute  ought  to 
have  boon  roforred  to  arbitration  as  a  coiulition 
precedent  to  recovering  on  the  policy.  It  ftp 
poared  that  previoaa  to  tho  filing  of  the  bill, 
negotiations  had  been  entered  into  witli  the  object 
of  referring  the  matters  in  dispute  Co  arbitration, 
but  aa  the  pliiintiff  refused  to  submit  questions  of 
law  to  the  decision  of  the  arbitrators,  and  the 
defendants  insisted  that    their    airard   should  be 


At  the  bar  a  certificate  of  the  ship's  register 
was  produced,  from  which  it  appeared  that  the 
plaintiff  was  a  mortgagee  of  the  sltip,  and  it  was 
contended  that  as  he  had  not  complied  with  the 
requirements  of  the  15th  nde  of  the  Association 
be  was  not  in  a  position  to  make  any  claim  by 
Tirtue  of  the  policy. 

Kay,  Q,C.  and  A.  0.  Marten  for  the  plaintiff. — 
The  statement  that  the  ship  was  remetolled  in 
1867  is  substantially  true.  Misrepresentations  to 
vitiate  a  policy  must  be  substantial  and  material : 
{QandyY.  The  Adelaide  Marine  Intara/nee  Conwimy, 
ante,  p.  101 ;  25  L.  T.  Rep.  N.  8.  742 ;  L.  Bep.  6  Q.B. 
746 1 40  L.  J.  239,  Q.  B.)  If  there  was  an^  misrepre- 
sentation, the  defendants  must  prove  it  striMly : 
[Movatt  V.  BlaJce,  31  L.  T.  Bep.  387.)  The  clause 
in  the  articles  of  association  as  to  arbitration  does 


of  the  association  are  sufficiently  represented  bj 
tiie  defendants: 

Pepper  v.  Qrem,  2  H.  A  M.  473; 

Harmivf.BtdmHh.aK.AU.4Sai  10L.T.Bep.M.a 

P^w- V.  H«nMU,  3  H.  4  U.  466  i  13  L.  T.  Bep.  N.  a 

BiaoMton,  Q.O.  and  A.  E.  MUtor,  Q.O.  for  the  de- 
fendants.— The  plaintiff,  as  ajn^ears  From  tho  ship's 
register,  is  tho  mortgasoo  of  tho  ship,  and,  not 
having  comphed  with  the  rules  of  the  aodetj,  he 
cannot  recover  on  the  policy.  This  case  is  on  oil 
fours  witb  the  case  of  Tamhull  v.  Woolfe  (2 
Mar.  Law.  Cas.  0.  S.  63 ;  7  L.  T.  Bep.  N.  S. 
483;  g  Jur.  K.  S.  57),  cxtxpt  that  in  that  case 
the  owner  of  tho  ship  was  pmintiff,  and  hero  tbo 
mortgagoo  ie  plaintiff.  There  has  also  been  such 
misrepresentation  as  to  vitiate  thegohcy; 


KiMchv 


a.  4th  eiSt.  p.  356 

ipanyo/Ve) 

01  j  3t  1.  J.,  N.  S 


(Limited)  13  L.  T.  Bep. 

515,  Ch.j 

HayiBood  v.  Bodgert,  4  Ea«t,  590,  S07  ; 
Carter  v.  Boehm,  3  Borr.  1905 ; 
Barber  r.  Fletcher,  1  Douglas,  306  ; 

The  evidence  as  to  whether  tho  matter  not  com- 
municated were  material  is  not  admissihlo:  {Camp- 
bell T.  Biekardi,  5  B.  &  Ad.  840),  arbitration  being 
a  condition  precedent,  the  plaintjff  cannot  sue  until 
an  award  has  been  made. 

Scoff  T,  Avery,  G  H.  L.  Cm.  811. 

Kay,  QX),  in  reply.— I  claim  as  depositee  of  the 
policy.  There  is  no  evidence  of  any  mortgage  of 
the  ship  except  the  register,  and  that  cannot  be 
admitted,  as  no  such  defence  was  raised  by  the 

r^^  V.  PMHiyi,  5  L.  T.  Bep.  N.  B.  106, 85S ;  4  De 
G.  P.  J.  206. 
In  TumbvU  v.  Woolfe  (uii  wujt.),  a  deed  was 
required  to  be  executed  by  the  mortgagee ;  here 
it  is  merely  an  ondertaking.  I  have  paid  all 
tbe  money  which  the  Ibth  mle  ia  intcmded  to 
tooaxe,  sad,  although  I  h&TG  not  ^'yen  siq  un&et- 


toking,  I  have  performed  all  theoonditianiiKpU 
thereby. 

TbeViCB-OHANCELLOB  aud :  In  thacn^itt 
is  not  entirely  without  difficulty,  tha  c^f  lA 
gnidel  can  follow  is  fDmished  by  themnri  Qi 
cose  of  the  plaintiff  is  very  sim^de  and  i^  m 
stated  on  his  bill.  Being  mtereited  is  iefoim 
in  a  pohcy  of  insurance  on  a  ship,  tud  i  Im 
having  arisen,  he  asked  for  payment  from  tia  » 
surance  company.  No  qneetion  tonu  vpn  tti 
policv  of  insurance.  The  only  importnt  qaotia 
whioD  arises  is  upon  the  16tn  rale  of  thsngik 
tions  and  rules  affecting  the  soaety.  Tbe  ii' 
dants  by  their  answer  raise  only  two  obJKliH 
the  plaintiff's  clum,  as  I  understand  it.   Hie  b 


tliat  upon  the  original  aooeptanoe  and  encM 
,.1. .  _.i.-.__    _    material  miBrepiMimhitinii  ■ 


)  pohcy,  a 

which  nas  the  effect  of  _ 

and  releasing  them  from  the  obligationB  oodi 
therein,  and  the  other,  that  the  regi^atkHB  la 
provided  for  a  settlement  by  orbitntion  of  illf 
tions  which  should  arise  under  the  pobif, 
court  has  no  jurisdiction  to  deal  witli  ths  M 
because  the  plaintiff  has  refused  to  ccta 
an    u-bitration.      That  there  is  no  otkt  a 

,  but  by  the  ooncludine  pMBoraj^  i^ ' 
the  defendant  states  "That  the  ^lainHTi  n 
if  any,  is  at  law  only,  and  not  m  this  hora 
court,  and  we  claim  the    same  bcokeSt  i 
objection  as  if  we  had  demurred  to  the  U 
pleaded  the  same  otgeotion  in  b^  of  tbe  h 
prosecution  of  this  suit."    TheolqectioDiil 
materiality  of  the  repreeentotiona  ii  craitu 
the  first  paragraph  in  which  it  is  aOegel 
"  The  defendants  have  diaoomed  ainoe  tiv 
of  the  policy  that  tbe  proposal  for  the  iM 
contained  a  material  miBStatcmeat  •■  to  di 
dition  of  the  ship,  and  the  ship  hod  noti  b 
been  metalled  so  latelyas  is  alleged  in  such  [Ml 
and  we  submit  tor  the  judgment  at  thi*  ba 
able  court,  whether  by  reason  of  such  Dii 
mcnt  as  aforesaid  the  policy  has   or  not  ■ 
avoided  or  otherwise,  and  how  affected.'  W 
throughout  the  answer  there    is  no  ("Sp^ 
whatever   that  the  plaintiff's    claim  cu  "  i 
featied  upon   any  other    th&n   the  two  i    . 
I    have    mentioned.     There    is    no    ■"ffi'^ 
of  infirmity  of   title  on  his  put.    The  pis* 
alleges    that  he   was  eqnitabta    mortm^J 
deposit  of  the  policy  of  insorBnoe;  tH  da* 
dants  say  only  that  they  know  nothiiw  ab"^"! 
They  raise  no  other  objection  to  tta  pi"* 
title  than  that  which  is  oont^ned  in  tbe  p^ 
which  I  have  referred  to,  in  whidk  tb^  v^ 
say  that  they  do  not  know  wheths  hat** 
interest  which  he  cilaims.    Than  at  the  1M1J<! 
totally  new  issne  is  raised,  one  not  to  ba  ■* 
in  the  pleadings,  not  baving  any  neeeMQ* 
nection  with  the  toots  m  th^ *PP>V iq^f^ 
ings,  but  which  aoqidrM  Tecy  gnat  hmiim* 
and  weight,  becuue  rf  the  iwnaMt  *■• 
made    to  the    caw  of  TmvitH  ▼.  H^R^' 
«up.),  which  did  in  some  reapectl  iiiw* 
present,  and  in  which  it  was  oeddad  flrt»* 
who  was  not  the  tme  owner  of  ft  dd^  W  V*' 
mortgaf^ed  it,  having  effeoted  m  ma^' 
not  &ving  disoloaed  that  fbet,  wm  isai^ 
from  sning  in  reapeot  ol  a  loM  iriliiAkad  ■! 
The  argument  tiiiere  tonMd  npoa  ft  da^>* 
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Eidion  eziflting  here.  The  only  material  dif- 
^e  is  that  in  the  case  before  the  court  in 
EruZZ  y.  Woolfe,  the  important  term  was  that 
some  interest  being  acquired  either  by  a 
^gee,  assignee,  or  any  other  person  in  the 
r,  a  deed  should  be  executed  by  that  person 
I.  would  impress  upon  him  the  obhgation  of  per- 
EXg  all  the  conditions  which  the  assured  ought 
form  under  the  original  policy.  In  the  present 
tihe  regulation  only  requires  that  there  shall 

undertaking  given  to  that  effect.  The  obvious 
lug  of  this  regulation  is  that,  inasmuch  as 
3  a  mutual  insurance  company,  and  as  each  of 
lembers  is  liable  to  contribute  according  to 
"oportion  for  any  loss  which  may  occur  during 
3ar  for  which  the  policy  is  to  exist,  it  should 
•e  in  the  power  of  the  persons  effecting  an 
uicc  to  deal  with  the  interest  created,  under 
^licy,  and  at  the  same  time  to  escape  from  the 
IZ18  or  leave  the  society  without  the  security 
bave  a  right  to  expect  from  the  terms  of  the 
r.  If  the  assured  parts  with  his  interest,  then 
to  substitute  some  other  person,  who  at  the 
of  acquiring  his  interest  will  undertake  the 
GBB,  and  that  in  the  case  of  Tu/mbuUY,  Woolfe 
so  be  effected  by  means  of  a  deed.  In  the 
at  case  it  was  to  be  effected  by  means  of  an 
and  although  no  doubt  much  has 
jBaid  about  a  certain  obscurity  of  expression 
hied  in  the  15th  regulation,  the  general 
ing  of  it  is  that  which  I  have  endeavoured 
iBp*ess.  In  this  case  Mr.  Alexander,  the 
|bff»  alleges  and  proves  that  at  a  time  sub- 
sit  to  effecting  the  policy  he  became  depo- 

cf  the  policy  for  a  valuable  consideration, 
le  became  entitled  therefore  to  all  the  benefits 
might  result  from  the  policy.  He  does  not 
iBt  that  he  was  not  also  bound  by  all  the  ob- 
QI18  which  attached  to  the  insurea,  because  it 
|ct  alleged  and  proved,  and  not  contradicted, 
kxr  the  whole  period  for  which  the  policy  was 
ed,  all  the  calls  and  payments  which  ought  to 
mde  on  the  part  of  tne  assured  have  been 

b^  him,  so  that  if  he  had  given  an  under- 
go it  would  not  have  carried  the  matter  any 
ar.  He  has,  in  point  of  fact,  without  any  such 
"taking,  performed  all  the  conditions.  Then 
lip  goes  to  sea  and  an  accident  happens,  in 
qpience  of  which  a  loss  is  sustained.  Now, 
aer  what  are  the  circumstances  of  the  parties 
je  time  of  that  loss.  Vivian,  the  insurer, 
ttere  and  then  entitled  to  demand  pay- 
of   the   amount  of  the    loss.    If  he   had 

to  Mr.  Alexander  he  might  or  might 
Kve  procured  from  him  the  policy  which  had 
deposited  with  him.  Whether  he  did  or  not, 
»  for  Mr.  Alexander  or  for  himself,  at  that  time 
d  a  light  to  receive  the  moneys  insured  by  the 
W*  Then*  has  anything  happened  to  change 
Btete  of  circumstances  r    Mr.  Alexander  has  a 

to  all  that  Vivian  could  have  demanded,  and 
di  beyond  all  question  could  have  demanded 
Haonnt  of  the  loss  which  he  had  sustained  by 
B  of  the  acddent  to  the  ship.  But  it  is  said 
SlWnfrtiUy.  Woolfe  decided  that  a  man  who 
mmd  his  ship  and  who  has  before  mortgs^ged 
|dp  eumot  enforoe  the  insurance  against  the 
Ifqr  unless  be  has  •complied  with  the  require- 
Ill  in  that  respect,  in  the  case  of  TtMmhuU  y. 
wkmtaatiBa  a  deed,  and  in  this  case^ving  an 
■>^HB|g.  U  that  case  bad  been  raised  upon 
tt  would  haye  been  necessary  to 


examine  it  much  moro  closely  and  minutely 
than  I  have  the  means  of  doing  at  present. 
It  cannot  be  said  that  according  to  the  practice 
of  this  court,  or  any  other  of  the  rules  by 
which  the  proceedings  of  the  court  are  con- 
ducted, that  parties  should  come  to  the  court 
with  plain  issues  joined  between  them,  the  subject 
of  their  dispute  clearly  ascertained,  and  that  at  the 
hearing  a  question  totally  different  from  anything 
to  be  found  in  the  pleadings  should  be  raisc^l,  and 
the  court  should  be  asked  to  determine  it.  That 
was  not  the  case  in  TiMmhuU  v.  Woolfe,  whore  the 
whole  of  the  facts  upon  which  the  court  decided 
were  clearly  upon  the  pleadings  and  in  the  evi- 
dence. Now  m  this  case,  bound  as  I  am  by  the 
record,  and  bound  as  I  am  not  to  regard  any  other 
circumstances,  I  find  it  impossible  to  engage  in 
any  consideration  of  the  point  which  Mr.  Swanston 
has  maiuly  relied  upon,  and  which  nobody  can 
deny  would  have  been  of  vital  importance  if  it 
had  been  raised.  For  although  I  agree  that  there 
is  no  evidence  of  the  existence  of  any  mortgage, 
at  the  same  time  I  cannot  help  feeling  that  the  pro- 
duction of  those  registers  gives  rise  to  a  sort  of  pre- 
sumption that  at  the  time  when  this  insurance  was 
effected  there  was  an  existing  mortgage  in  favour 
of  Mr.  Alexander.  That  was  a  mortgage  of  a 
most  notorious  kind,  as  mortgages  of  ships  always 
are,  and  without  saying  that  this  company  were 
bound  before  they  effected  the  insurance  to  ascer- 
tain Or  even  to  inquire  whether  the  ship  had  been 
mortgaged,  I  say  that  they  have  to  explain  and  to 
account  to  me  now,  before  I  can  Usten  to  their 
defence  upon  that  ground,  why  in  their  answer  they 
did. not  state  that  plain  and  important  fact.  If  that 
had  been  done,  I  cannot  tell  what  mic^ht  have  been 
the  result  of  it.  I  cannot  tell  what  the  plaintiff 
would  have  had  to  say  as  to  the  existence  of  the 
mortgage,  or  as  to  its  discharge,  or  as  to  luiy 
other  circumstances  that  might  be  relative 
to  it.  The  defendants  have  chosen  not  to  raise 
that  Question  by  their  pleadings,  but  rely  upon 
this  which  I  have  mentioned,  namely,  that  there 
was  a  material  misrepresentation,  and  that  the 
remedy  is  not  in  this  court.  How  am  I  at  liberty 
to  go  beyond  the  limit  of  this  record  ?  If  I  thought, 
as  I  do  not,  that  the  evidence  was  conclusive  as  to 
the  existence  of  the  mortage,  I  could  not  possibly 
adopt  it  hero,  because  it  is  a  case  which  the  defen- 
dant has  not  upon  his  pleadings  tendered  to  the 
judgment  of  the  court.  Nor  can  any  injustice  be 
done  by  it,  because  I  find  that  all  the  terms  in  the 
strictest  manner  have  been  complied  with  by  the 
plaintiff  in  this  suit,  and  that  no  wrong  has  been 
aone  to  the  defendants  (unless  indeed  the^r  suc- 
ceed upon  the  misrepresentation),  no  infraction  of 
their  rules,  except  only  the  verbal  non-complianco 
with  the  stipulations  that  upon  a  change  of  interest 
an  undertaKing  should  be  given  that  the  original 
owner's  obligation  should  be  performed.  I  think, 
therefore,  that  being  bound,  as  I  feel  I  am,  by 
the  issues  raised  here,  I  cannot  entertain  that 
question  which  was  so  plainly  and  conclusively 
aecided  in  TumhuU  v.  Woolfe,  and  which  I 
should  not  have  ventured  in  the  shghtest  degree 
to  depart  from  or  suggest  any  question  re- 
specting the  propriety  of.  Then  if  the  case  is 
reduced  to  the  question  of  material  misrepre- 
sentation, in  that  I  think  the  defendants  haye 
plainly  failed  in  their  oantention.  In  the  course 
of  the  argument  a  good  deal  has  been  said  about 
remetaUmg,  an  expresaioii  ncit  \A  Vvb  Ssraml  m^du^ 
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pleadings,  bat  the  meaning  of  which  is  perfectly 
obvious.  The  insurance  company,  in  the  ordinary 
course  of  their  business,  sent  a  set  of  interroga- 
tories to  the  person  proposing  to  effect  the  insur- 
ance, re(]uiring  answers  to  them,  and  no  &ult  is 
found  with  the  answers  except  that  which  relates 
to  the  metalling.  The  question  upon  the  subject 
is^ — how  it  was  metalled  P  and  the  answer  to  it  is 
— at  Liverpool,  in  1867.  Upon  that  subject  the 
evidence  or  the  person  by  wuom  the  repairs  were 
executed  is  exceedingly  clear  and  distinct.  Mr. 
Clover  says :  "  My  firm  received  instructions  in 
the  month  of  March  1867,  from  the  plaintiff  to  do 
certain  repairs  and  alterations  to  the  Ship  Pilgrim, 
in  the  plaintiff's  amendcMl  bill  of  complaint  men- 
tioned ;  amongst  other  repairs,  the  metal  sheathing 
of  the  said  ship  was  completely  overhauled  and 
thoroughly  repaired,  and  replaced  with  new  where 
necessaiy.  What  I  am  asked  to  decide  is, 
whether  the  answer  I  hsrve  read  statins  that  the 
ship  was  metalled  at  Liverpool  in  1867,  is  a 
material  misrepresentation.  It  has  been  sug^ted 
that  repairing  a  ship  is  not  metalling  a  ship.  1 
have  no  reason  to  think,  and  considering  the 
ordinary  expression  which  you  apply  to  a  house,  I 
do  not  know  why  repairing  is  not  a  very  proper 
mode  of  describmg  the  metalling  of  a  ship,  be- 
cause it  cannot  be  necessary  when  a  part  of  a 
ship's  metalling  has  become  defective,  and  only  a 
part  of  it  is  to  be  renewed  and  replaced,  that  in 
order  to  metfd  a  ship  you  should  scrape  off  every 
inch  of  her  sheathing,  and  it  is  said  that  you  cannot 
answer  the  question  when  the  ship  was  metalled, 
unless  you  are  able  to  prove  that  every  square  inch 
of  her  metalling  was  new  upon  tnat  occasion. 
It  is  not  suggested  on  the  part  of  the  defendants, 
there  is  no  evidence  whatever  upon  the  subject.  It 
is  said  that  in  Lloyd's  Begister-— the  admission  of 
which  as  evidence  is  of  course  not  to  be  taken 
without  grave  consideration — it  is  described  as 
havingbeen  done  in  1865,  and  then  only  partially 
done.  But  how  does  the  fact  that  in  Lloyd  s  Regis- 
ter the  ship  is  stated  to  have  had  something  done 
to  her  in  1865,  interfere  with  or  diminish  the 
weight  of  the  statement  by  a  competent  witness, 
who  says  that  the  ship  was  completely  overhauled 
and  thoroughly  repaired  and  remetalled  with  new 
where  necessary,  that  all  was  done  in  a  workman- 
like and  substantial  manner  P  Then  follows  this 
passage, "  And  in  my  opinion  made  the  said  ship 
as  good  a  risk  for  insurance  as  if  the  said  ship  had 
been  entirely  remetalled."  There  is  great  difficulty, 
no  doubt,  in  admitting  the  evidence  of  experts  with- 
out qualification.  Nobody  is  more  reluctant  than 
I  am,  I  think,  to  adopt  implicitly  what  experts  say 
upon  all  occasions.  But  I  do  not  read  this  in  the 
sense  of  the  cases  which  were  referred  to  as  ex- 
pressing an  opinion  to  supersede  the  judgment  of 
a  jury,  which  has  sometimes  been  attempted.  But 
here  an  artisan,  a  man  accustomed  to  the  business 
of  mending,  repairing,  and  building  ships,  and 
knowing  that  the  state  and  condition  of  a  ship  is 
the  material  thing  to  be  considered  by  an  insurance 
company,  says  that  after  he  had  overhauled  and 
thoroughly  repaired  the  ship  in  question,  she  was 
as  good  risk  for  insurance  as  if  she  had  been 
entirely  remetalled.  That  is  not  an  expression  of 
mere  opinion,  but  the  expression  of  a  fact  founded 
upon  personal  professional  knowledge.  He  says 
that  no  ship  wnich  had  been  entirSy  remetalled 
iFooid  liAve  been  better  worthy  of  inssmaoe  than 
that  WB0  after  he  had  fixdahed  ^asx,  TVia  o'Ociest 


witness  on  this  subject  is  an  underwi 
London,  who,  having  read  the  affidir 
I  have  just  mentioned,  says, "  In  my  (^»nio 
ship  was  repaired  and  overhauled  in  tl» 
mentioned  in  the  said  affidavit  of  the  nid 
Bobert  Glover,  the  statement  in  the  sud 
D.  is  substantially  correct  and  true,  and  i 
be  immaterial  for  the  purpose  of  affecting  in 
upon  her,  whether  or  not  the  said  ship  1 
been  entirely  remetalled,  or  that  the  meb 
said  ship  had  been  completely  overbaa 
thoroughly  repaired,  and  replaced  with  ne^ 
necessary.  Then  he  adds  that  wluch  is 
to,  **  the  statement  that  under  such  dica] 
the  ship  had  been  remetalled  would  not  I 
substantial  effect  upon  the  premium  wfaii 
be  required  for  effecting  such  insurance.' 
again  he  is  speaking  of  that  which  is  ^ 
own  personal  knowledge,  and  his  own  dai 
tions  made  him  acauaintedwith.  He  beingt 
writer  says  with  tne  other  witness  that  Si 
repairing  a  ship's  bqttom  is  as  good  a 
putting  new  sheathing  upon  the  ship'e 
Against  that  evidence  there  is  not  a  si 
that  these  witnesses  are  mistaken.  It  is 
is  in  reply,  but  that  would  tiot  have  preyi 
defendant  endeavouring  to  ^ve  evidence  if 
But  there  is  no  suggestion  in  the  answer 
remetalling  was  not  sufficient,  unless  I  ref 
in  the  eleventh  paragraph,  where  the: 
another  faint  suggestion,  "  that  having  i 
the  time  which  had  in  fact  elapsed  since 
had  been  metalled,  as  appears  from  the  e 
respect  thereof  in  the  books  kept  for  that  p 
Lloyd's,  we  think  it  highly  probable  t 
metiol  on  the  bottom  was,  qmte  irrespectii 
damage  sustained  on  the  particular  ocx 
question,  much  wrinkled."  That  is  as  &i 
gestion  as  can  be  made,  but  quite  as  mac 
gentlemen  thought  it  right  and  safe  to  nal 
k)3ing  sight  entirely  of  the  fact  that  in  1867 
had  been  thoroughly  overhauled  and  repai 
what  was  defective  supplied  by  new  s 
they  adopt  the  date  of  1865,  as  a  reason  i 
say  it  is  no  wonder  some  of  the  metal  was^ 
because  nothing  had  been  done  to  it  sin 
Looking  at  it  as  a  matter  of  evidences 
subject  of  material  misrepresentation,  I  tl 
plamtiff's  case  is  provea  in  the  meet 
manner,  without  any  attempt  to  meet  it. 
ing  some  of  the  comments  which  1  have 
to  from  Mr.  Swanston  and  Mr.  Miller  if 
terms  in  whicn  the  evidence  is  given,  I  tb 
evidence  is  very  clear,  and  distinct,  and 
the  answer  that  the  ship  was  metalled  in 
proved  to  have  been  a  true  representadflo. 
the  question  about  the  arbitration,  I  do  i 
the  arbitration  clause  as  meaning  that  if 
question  as  this  arose  it  must  of  neoessi^be] 
to  arbitration.  If  a  question  arose  oelv 
parties  about  the  state  of  the  8hip,a9i^< 
the  plaintiff  was  ready  to  go  to  anntntu 
that  and  a  variety  of  circumstanceB  belflQ 
and  not  j^ing  beyond  the  subject  of  W 
entered  mto,  that  might  very  propNB^f 
ought  to  be  disposed  of  by  mitnwflB* 
cheaper  and  more  satisfaotorymodeofM 
such  disputes,  and  the  arpitratori  g 
perhap,  qualified  than  any  other  tM 
could  be  selectedf  or  the  pnrpofieoMilflgl 
disputes.  But  the  quoetioiL  d  1 
\  T«^a^  \&  not  a  questioii  wliioht  I 


MAEITIME  LAW  OASES. 


877 


Db  Mattos  v.  Saukdsbs. 


[O.P. 


se,  it  was  intended  to  submit  to  ship- 
nnderwriters.  Itthink  the  plaintiff's 
ihat  respect  was  exceedingly  reasonable 
He  was  willing  to  go  to  arbitration 
nly  point  whicn  ho  thought  was  to 
cd  by  the  arbitration.  The  insu- 
pany  seem  also  at  one  time  to 
inclined  to  go  to  arbitration.  But 
bs  a  term  that  the  arbitrator  shall  decide 
lestion  raised  between  the  plaintiff,  and 
it  think  that  that  was  on  their  part  at  all 
and  I  am  satisfied  that  it  does  not  ez- 
jorisdiction  of  this  conrt.  I  am  of 
refore,  that  the  plaintiff  has  established 
pon  these  pleadings,  upon  which  alone 
ad  that  he  is  entitled  to  that  relief 
e  bill  he  asks. 

for  the  plaintiff,  Thomas  and  HolUirM, 
for  the  defend^ts,  Stocken  and  Jupp, 


IT  OF  COMMON  FUSA8. 

H.  H.  HocKxifs,  B.  A.  KivoLAKX,  and  H.  F. 
"oouBT,  Esqn.,  Burristert-At-Law. 


Tuesdanfy  Ma/y  28, 1872. 

De  Mattos  v.  Saundebs. 

Insurance — Stranding — Partial  loss — 
ucd  credit  of  premiwns — Set-off' 
yas  Reeled  on  a  cargo  of  salt  from 
to  Ualcutta,  From  stress]  of  weather 
ut  into  the  Bristol  Ohamnel  for  safety, 
oth  her  anchors  a/nd  her  mainmast^  and 
able  to  reOiCh  a  harbour  was,  with  the 
of  two  stea/m  tugs,  towed  onto  a  bank 
vrdiff. 

»  much  damaged  a/nd  stained,  part  of 
)eing  destroyed, 

having  instituted  proceedings  in  the 
Cowrt  to  obtain  payment  for  the  ser^ 
ered  by  them,  the  cargo  was  sold  by 
ct  only  fetched  enough  to  pay  the  salvors 
expenses  of  suit  The  plaintiff  had 
lie  bill  of  lading  and  the  policy  of  in- 
^  an  advance,  and  he  now  sued  on 
the  assignee  ihereof  The  plaintiff  had 
me  a  oanhrupt,  and  executed  a  deed 
Bankruptcy  Ad  1861. 
nt  denied  that  arvy  sufficient  notice  of 
ent  had  been  given  him,  and  also 
his  UahUity  claimed  to  set-off  the  money 
ount  of  other  premiums  unpaid  by  tm 

e  plaintiff  waa  entided  to  recover  for  a 

8. 

ire  was  a  stranding  of  the  ship, 
uit  the  defendant  was  erUitleA  to  set-off 
ms  by  way  of  mutual  credit, 
action  brought  by  the  plaintiff  against 
at  on  a  poHcy  of  insurance  effected 
■go  of  salt  shipped  on  bourd  the 
udsf  and  the  increased  value  thereof 
mt  of  freight.  « 

dant  pleaded,  first,  that  the  ship  was 

secondly,  that  the  plaintiff  did  not 

Ereiffht;  thirdly,  an  eq^nitable  plea  of 

it,  a&eging  that  the  plaintiff  duly  exe- 

for  tiie  benefit  of  his  creditors,  under 

ftoy  Aot  1861,  and  that  at  the  time  of 

Jinoh  deed  he  was  indebted  %o  tbe 
od  that  ftt  the  time  of  ttie  defendant 


giving  the  plaintiff  credit  he  had  no  notice  of  any 
act  otbankruptcy  committed  by  the  plaintiff. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the 
sittings  in  London  after  Michaelmas  Term,  1865, 
when  a  verdict  was  found  for  the  plaintiff  for  the 
amount  claimed,  subject  to  the  opinion  of  the 
court  upon  the  following  case : 

1.  The  plaintiff  is  a  merchant  carrying  on  busi- 
ness in  Leadenhall-street,  and  was  until  lately 
engaged  in  shipping  coals  and  salt  to  India  and 
elsewhere.    ' 

2.  On  the  25th  Sept.  1863,  the  plaintiff, en- 
tered into  a  charter-party  with  one  Wuliam  Quale, 
the  owner  of  the  Margaret  Quale,  and  thereby 
chartered  that  vessel  to  proceed  from  Liverpool 
or  Calcutta. 

3.  Li  pursuance  of  the  charter-party  the  Mor- 
garet  Quale  was  loaded  with  1059  tons  of  stoved 
salt  and  259^  tons  of  butter  salt,  for  which  on  the 
29th  Oct.  1863,  the  master  signed  a  bill  of  lading. 

4.  On  the  29th  Oct.  the  plaintiff  in  accordance 
with  the  terms  of  the  charter-party,  gave  to  the 
owner  of  >the  ship  two  acceptances,  one  at  two 
months  for  one-third  of  the  freight,  and  the  other 
at  six  months  for  one-third  of  the  fireight,  making 
together  the  sum  of  992L  19^.,  and  the  following 
receipt  was  endorsed  on  the  bill  of  lading,  "  Be- 
ceiv^  in  advance  of  the  within  freight,  9^1, 19s,, 
being  two-thirds  payable  as  per  charter-party, 
Liverpool,  1863,  29th  Oct.— W.  Quale."  These 
acceptances  were  dishonoured  when  they  became 
due. 

5.  The  following  is  the  invoice  made  out  by  the 
plaintiff,  showing  the  cost  of  the  cargo,  and  the  in- 
creased value  thereof,  by  the  aforesaid  prepayments 
of  freight : 

Invoioe  of  a  cargo  of  salt  shipped  at  Liverpool  for 
Calcutta  per  Margaret  Quale,  ana  oonsigned  to  Messrs. 
John  Ogle  and  Co.  there,  for  sale  on  account  and  risk  of 
the  undersigned,  retoma  to  Messrs.  Mollor,  Much, 
and  Co. 

£     8.  d. 

1059  tons  stoved  salt,  12s.  per  ton  635    8    0 

359    „    batter8alt,10«.  6(2.  perton 188  14    9 

100  mats  at  49.  6d.  per  dos. 22  10    0 

Cnstoma,  If.  6d.,  B.  lading,  2s.  6(i 0    4    0 

£     s.  d.    846  16    9 

Freight  at  21f.  per  ton  1489    8    6 

Less  payable  in  Calcutta 486    9    6 

992  19    0 

Insnranoe  9601.  at  80  per  oent 89    4    0 

Policyduty 2    5    0 

41    9    0 

1881    4    9 
London  30th  Oct.,  1863,  oommission  at  21  per 
cent. 47    0    7 

1928  n 

(Signed)       W.  N.  Di  Mattos. 

6.  On  the  30th  Oct.  1863,  the  plaintiff  effected 
the  policy  of  insurance  now  sued  on,  on  1418  tons 
of  salt,  and  increased  value  thereof  by  prepayment 
of  freight  valued  at  1700L 

7.  The  defendant  underwrote  the  said  policy 
for86L 

8.  On  the  30th  Oct.  the  plaintiff  arranged  with 
Messrs.  Ogle  and  Go.  of  London,  for  an  advance 
of  the  sum  of  1446Z.  4s,  2d.  against  the  said  bill  of 
lading  and  policy  of  insurance,  and  agreed  to 
consiip  the  cargo  to  their  Calcutta  correspondents. 
The  bill  of  lading  and  the  polu^  of  insurance  were 
aoQordingly  haxuled  to  Mlessrs.  Ogde  and  Go.  by 
the  plaintiff,  who procvurai l^<^«Kr%!iL<S&nx^'^bs^^ 
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and  Oo.  61  London,  merchants,  to  advance  to  them 
the  sam  of  1446{.  is.  2d.  upon  their  delivering  to 
them  the  bill  of  lading  ana  policy  of  insurance  as 
well  as  other  securities.  This  sum  so  obtained  by 
Messrs.  MoUur,  March,  and  Oo  was,  on  the  follow- 
ing  day,  paid  by  Messrs.  Ogle  and  Oo.  to  the  plain- 
tin  in  pursuance  of  the  aforesaid  arrangement. 

9.  On  the  20th  Nov.  1863,  the  Margaret  Quale 
left  the  Birkenhead  docks  in  tow  of  a  steam  tug, 
and  shortly  afterwards  encountered  severe  wea- 
ther. On  the  27th  Nov.  the  steam  tug  left  the 
Mcurgaret  Quale,  and  she  then  proceeded  under  sail 
on  her  outward  vovage.  From  the  27th  Nov.  the 
weather  continued  very  bad,  and  on  the  2nd  Dec. 
she  sprung  a  leak,  and  the  master  of  th6  ship  find- 
ing soon  afterwards  that  the  pumps  were  onoked, 
made  for  the  Bristol  Ohannel  m  oraer  to  put  into 
some  port. 

10.  On  the  4th  Dec.,  at  8  p.m.,  the  master  find- 
ing it  impossible  to  weather  Hartland  Point,  both 
an^ors  were  let  go,  but  as  they  did  not  hold  the 
ship,  the  mast's  head  had  to  be  cut  away,  and  on 
the  same  day  the  mate  and  four  of  the  crew  were 
dispatched  for  assistance. 

11.  Between  the  4th  and  7th  Dec.  the  ship's 
ttnchors  were  slipped  and  the  vessel  encounterea  a 
Tariefcy  of  disasters  not  necessary  to  describe. 
Durinff  that  time  salvage  services  were  rendered 
to  her  Dv  the  smack  Banger,  of  Olovelly,  and  the 
PUot  and  Iron  Buke  steam  tugs  of  Oardifif. 

12.  The  said  tugs  shortly  afterwards  towed  her 
on  to  the  east  haiws.  in  the  Penarth  B*oads,  where 
she  lay  right  on  her  port  side  for  several  tides. 
Whilst  she  was  so  lying  there  she  sustained  injury 
by  straining  in  consequence  of  the  strong  current, 
her  want  of  anchors  and  the  damage  she  had 
previously  sustained. 

13.  It  IS  usual  for  vessels  to  bring  up  to  anchor 
on  the  said  east  bank,  there  to  tc3ce  the  ground 
and  wait  at  anchor  for  sufficient  water  to  enable 
them  to  enter  the  Cardifi*  Docks. 

14.  On  the  10th  Dec.  the  two  tugs  towed  the 
McM'garet  Quale  into  OardifE  East  Dock,  where 
she  was  at  once  taken  possession  of  by  Mr.  Millar, 
receiver  of  wreck  of  that  port.  A  few  days  after- 
wards the  ship  and  cargo  were  arrested  in  two 
salvage  suits  which  had  been  instituted  in  the 
Oourt  of  Admiralty  in  the  sums  of  1500L  and 
SOOOl.  on  behalf  of  the  smack  and  two  steam  tugs 
in  respect  of  the  salvage  services  so  rendered  by 
them  as  aforesaid.  In  these  salvage  suits  the 
plaintiff  did  not  put  in  bail,  and  the  cargo 
consequently  remained  under  arrest. 

15.  On  the  26th  Dec.  Mr.  Millar,  who  was  also 
Deputy  Marshal  of  the  Admiralty  Oourt,  pro- 
ceedea  to  discharge  the  cargo  in  pursuance  of  a 
decree  of  unlivery  made  in  the  said  salvage  suits. 
The  discharge  was  completed  on  the  2l8t  Jan. 
1864,  when  the  salt,  which  weighed  1227  tons,  was 
warehoused  in  the  Bute  Dock,  the  residue  of  the 
cargo  having  been  washed  or  pumped  out  of  the 
ship  during  the  voyage. 

16.  In  the  said  two  salvage  suits  it  was  agreed 
between  the  proctors  for  Uie  salvors,  and  Mr. 
Elmslie,  the  solicitor  for  the  plaintiff,  that  the 
value  of  the  cargo  salved  should  for  the  pur- 
jpoae  of  those  suits  be  taken  to  be  80001.  At  the 
time  when  this  agreement  was  come  to  Mr.  Elmslie 
had  not  however  informed  hunself  of  the  actual 
value  of  the  cargo. 

17.  On  the  28th  May  1864,  the  Oourt  of  Ad- 
miralty  Aifarded  in  uie  two  aalvagia  am\a  V\i<d 


sums  of  1332.  68.  3d.,  and  66L  13«.  4(2.  to  the 
tugs  respectively  as  the  remuneratioii  pq 
to  them  m  respect  of  the  salvage  of  the  cargc 

18.  When  the  car^  was  discharged  afc  Ga 
it  was  found  to  be  in  a  very  damaged  oondi 
arising  in  the  following  manner  firom  perils  ol 
seas.  Sea  water  which  after  having  oome  in  CO 
with  the  iron  bolts  of  the  ship  feu  upon  or  o 
wise  reached  the  salt,  had  caused  it  to  be  oolc 
with  brownish  and  yellowish  specks.  A  car 
salt  so  discoloured  is  not  so  merdhantab 
Calcutta,  and  in  order  to  have  made  any 
thereof  available  for  sale  at  that  port,  it  y 
have  been  necessary  to  have  picked  oat 
portions  as  were  perfectly  dean,  or  only 
slightly  discoloureo,  and  to  have  ooUedo 
same  for  shipment.  It  would  have  been  po 
in  this  manner  to  have  picked  out  and  odI 
300  or  400  tons  of  salt  sufficiently  dean 
saleable  at  Calcutta.  This  operation,  hoi 
would  have  been  attended  with  great  difiS 
and  it  is  doubtful  whether  the  salt  so  col 
would  have  fetched  at  Calcutta  a  price  exoe 
the  import  duty  payable  at  that  port, 
import  duty  was  aoout  9{.  2a.  per  ton,  ao 
price  of  perfectly  dean  salt  at  Calcutta  wi 
eluding  duty,  about  \2l,  lOa.  per  ton. 

19.  The  plaintiff,  who  had  abstained  as  afo 
from  putting  in  bail  in  the  said  Admiralty 
did  not  in  any  way  interfere  with  the  salt,  a 
Aug.  1874,  Mr.  Millar,  in  pursuance  of  a 
mission  of  appraisement  and  sale,  issued  I 
Court  of  Adouralty,  caused  the  salt  to  be  app 
and  valued,  and  the  same  was  accordingly  app 
and  valued  at  the  sum  of  2451. 

20.  Shortly  afterwards,  in  pursuance  of  tb( 
commission  of  appraisement  and  sale,  Mr. 
having  advertis^  the  sale  in  the  usual  m 
put  up  the  salt  to  auction.  There  was,  ho 
only  one  bid  for  the  salt,  viz.  a  bid  of  2s.  p( 
This  bid  was  not  accepted  by  Mr.  Millar,  i 
the  following  Sept.  sold  the  salt  by  privat 
tract  for  the  sum  of  2A01. 

21.  The  expense  of  discharging,  weighinj 
placing  the  salt  in  the  warehouse  amoon 
76Z.  148.  3d.,  and  the  warehouse  rent  np 
time  of  the  sale  amounted  to  158{.  11«.  Thi 
penses,  which  were  paid  by  Mr.  Millar,  ami 
together  with  his  ordinary  rees  and  proper  ex 
as  deputy  marshal  to  the  sum  of  2401. 

22.  As  regards  the  ship,  she  was  placed  ii 
dock  at  Cardiff  on  the  13th  Feb.  1864,  ax 
there  surveyed  a  few  days  afterwards,  i 
damage  she  had  sustained  might  have  be 
paired  in  three  or  four  months  at  an  eoqx 
6700Z.,  and  when  so  repaired  she  would  hav 
worth  8000Z.,  and  would  have  been  as  goods 
as  she  was  at  the  commencement  of  the  ^ 
and  perfectly  seaworthy  for  carrying  any  d 
perishable  cargo.  She  was,  however,  actoi 
paired  at  a  cost  of  13,3311.  Theee  renairsk 
were  completed  in  Feb.  1865,  made  ner  f 
better  ship  than  she  was  at  the  oommenoeo 
the  insured  voyage,  although  her  value  n 
repaired  was  less  than  the  said  sum  of  13,3« 

23.  In  March  1865  the  said  ship,  under  Ui 
oi  the  RoiMngham  Co^ile  sailed  with  a  0K| 
Cardiff. 

24  Certain  oorrespondenoe   paoped  A 
1864  between  the  following  peroona.  tiia  j 
Mr.  Quale,  the  owner  of  the  said  v^  * 
\  Qiuab^\»\:A\nQkQr«  whoeibGtedti 
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ommanicated  to  the  underwriters  the 
1  he  received  in  the  letters  contained  in 
rrespondenoe,  Mr.  Elmslie  who  acted  as 
)r  the  plaintiff,  and  also  for  Messrs. 
/O.,  Messrs.  Duncan,  Squarey  and  Black- 
solicitors  for  Mr.  Quale  and  Messrs. 
irch,  and  Co.,  the  merchants  already 
in  this  case. 

le  4th  Jan.  1864,  the  plaintiff  executed 
tspectorship  in  accordance  with  the  pro- 
the  Bankruptcy  Act  1861,  and  was  at 
idebted  to  the  defendant  in  the  sum  of 
d.  The  defendant  has  assented  to  the 
md  has  received  thereunder  two  several 
ipon  the  said  debt  amounting  together 
of  21. 138.  9(2. 

said  sum  of  14461,  48,  2d,  has  not  been 
he  plaintiff  to  Messrs.  Ogle  and  Co.,  nor 
sr  to  Messrs.  MoUur  IdSuxh  and  Co., 
ction  is  brought  in  the  name  of  the 
7  and  on  account  of  Messrs.  Mollur, 
I  Co.,  in  whose  hands  the  bill  of  lading 
of  insurance  still  are. 
x)urt  is  to  be  at  Uberty  to  draw  all  such 
)f  fact  as  a  jury  would  be  justified  in 
?he  question  for  the  consideration  of  the 
bether  under  the  circumstances  stated 
3,  the  plaintiff  is  entitled  to  recover  on 
id  pohcy  from  the  defendant.  If  the 
be  of  opinion  that  the  plaintiff  is  en- 
3cover  for  a  total  loss,  tnen  Judgment 
itered  for  the  plaintiff  for  such  sum  as 
hall  direct,  together  with  the  costs  of 

irt  shall  be  of  opinion  that  the  plaintiff 
to  recover  for  a  partial  loss  only,  then 
shall  be  entered  for  the  plaintiff  for 
md  upon  such  terms  as  to  costs  and 
18  the  court  shall  think  fit,  the  court 
berty  to  direct  any  further  inquiry  it 
proper  for  the  purpose  of  ascertainmg 
lich  in  such  case  the  plaintiff  is  entitled 
Tom  the  defendant.  If  the  court  shall 
m  that  the  plaintiff  is  not  entitled  to 

this  action  then  judgment  shall  be 
the  defendant  with  costs  of  the  defence. 
S.  (0.  BusseU  with  him)  for  the  plaintiff. 
;re  was  an  absolute  total  loss  or  the  salt 
dsted  in  specie  in  a  damaged  condition, 
3uce  of  the  Admiralty  proceedings,  and 
S  could  not  reasonably  have  been  ex- 
ul  it. 

Salvador,  3  Binff  N.  0.  266  ; 
r.  Shedden,  13  ^t,  304 ; 

▼.  EngUsh  and  Scottish  Ma/rvne  Insurance 
mvy  L.  Bep.  4  Q.  B.  676 ;  3  Mar.  Law  Cas. 
40; 

on  Inanzanoe,  oap.  17,  seot.  12. 

point  the  Coubt  intimated  their 
t  there  was  no  total  loss.]  Secondly, 
a  stranding:  (Oorcora/n  v.  ChMmey,  22 

Q.  B.)  In  Kmgrfard  v.  ManrshaU  (8 
.  458),  where  upon  the  ebbing  of  the 
i\  took  the  ground  in  a  tide  harbour  in 
b  was  intended  she  should,  but  in  so 
ik  against  some  hard  substance  by 
3<deB  were  knocked  in  her  bottom,  and 
damaged,  it  was  held  there  was  no 
mt  1  cite  it  as  an  example  that  taking 

is  not  a  stranding  witnin  the  meaa- 
[>olicy :  but  when  she  is  put  aground 
moe  of  MA  peril  then  it  is  a  stranding, 
side  tfHj  qol  the  13th  paragraphf  bat 


this  ship  had  no  anchors,  and  she  did  not  there- 
fore take  the  mud  bank  in  the  ordinary  way. 
[WiLLES,  J.,  Taunton  puts  the  case  well  in  WeUs  y. 
Hopwood  (3  Bam.  &  Adol.  20),  where  he  says  that 
although  it  is  most  difficult  to  reconcile  the  cases 
this  distinction  appears  to  be  deducible,  viz.,  that  in 
instances  where  the  event  happens  in  the  ordinary 
course  of  navigation,  as  from  the  regular  flux  and 
reflux  of  the  tide,  without  any  external  force  or 
violence,  it  is  not  a  stranding,  but  where  it  arises 
from  an  accident,  or  out  of  tne  common  course  of 
navigation,  it  is.  The  difficulty  consists  in  the 
application  of  the  rule.]  Thirdly,  the  defendant 
cannot  set-off  premiums  because  the  plaintiff  is 
suing  as  trustee. 

Sir  0.  Hommcm  (J,  0.  Mathew  with  him)  for  the 
defendant. — ^There  was  no  ^  stranding,  because  the 
vessel  was  beached  intentionally,  and  m  an  ordinary 
place.  The  onus  is  on  the  plaintiff;  there  is  no 
allegation  of  loss  by  strandmg.  [The  Coubt. — 
That  is  not  necessary :  it  is  sufficient  to  aver  a  loss 
by  the  perils  insured  against.]    He  cited 

WetU  V.  Hopwoody  3  S.  A  Ad.  20 ; 

Bishop  Y,  PentUmd,  7  B.  A  C.  219. 
As  to  to  the  mutual  credit  plea  he  relied  on 
sect.  197  of  24  &  25  Vict.  c.  134.  [Willes,  J.—No 
doubt  it  is  within  the  ck^use  if  it  is  the  plaintiff's 
debt,  or  one  which  would  have  passed  to  the 
assignee.  You  must  consider  whetner  De  Mattos 
had  equitably  assigned,  for  the  bankruptcy  law 
only  attaches  to  that  which  is  a  debt  at  law  and  in 
equity.  He  referred  to  Turnery.  Thomas  (L.  Bep. 
6  0.  P.  610 ;  24  L.  T.  Rep.  N.  S.  879.]  There  there 
was  an  inspectorship  deed,  and  no  assignment  was 
made.  At  that  time  the  debt  was  not  due  to 
plaintiff.    He  also  cited 

Wilson  V.  adbriel,  4  B.  A  S.  242 ;  8  L.  T.  Bep.  f7.S.  502. 

Willes,  J.— After  the  full  argument  and  discus- 
sion that  has  taken  place  on  each  point  raised  in 
the  present  case,  it  seems  unnecessary  that  we 
should  at  all  hesitate  as  to  the  judgment  to  be  pro- 
nounced, cdthough  the  case  is  undoubtedly  one  of 
very  ^eat  importance.  Our  Judgment  must  in 
my  opmion,  be  for  the  plaintiff  for  a  partial  loss. 
It  has  been  contended  that  the  partial  loss  was 
converted  into  a  total  loss  by  the  seizure  of  the 
salvors  and  by  the  proceedings  taken  in  the  Court 
of  Admiralty;  but  that  contention  cannot  hold 
good.  The  proceedings  in  Question  are  not  at  all 
the  necessary  consequences  of  sea  damage,  although 
in  this  case  they  were  the  natural  and  necessary 
consequence  of  the  particular  sea  damage  which 
occurrod;  and  the  assured  is  entitled  to  recover, 
not  in  respect  of  the  proximate  consequences  of 
the  particular  sea  damage,  but  in  respect  of  the 
consequences  of  sea  damage  in  general.  There  is, 
however,  in  the  present  case  a  link  wanting 
between  the  damage  and  the  seizure  by  salvors, 
and  the  subsequent  proceedings  in  the  Court  of 
Admiralty.  If  these  fiekjts  be  taken  as  having  the 
effect  of  converting  a  partial  loss  into  a  total  loss, 
we  arrive  at  the  absurd  conclusion,  that,  if  pro- 
ceedings are  taken  for  a  false  salvage  claim,  that 
circumstance  alone  would  suffice  to  make  a  total 
loss.  There  is  nothing  here  to  convert  the  sea 
dama^  and  the  prooeedinffs  by  salvors,  so  as  to 
constitute  a  total  loss.  The  cases  cited  by  Mr. 
Butt^  and  on  the  authority  of  which  he  founds  hia 
argument,  are  easily  distinguishable.  In  those 
oases  thwe  was  a  hostile  seisure,  the  ^  natural 
oonseqnenoe  ci  which  is  that  the  Mp  is  taken 
into  a  foreign  prise  court  and  condemned.    Li 
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snch  a  oaso  you  have  aliostile  seizure  to  begin 
with,  and  all  that  follows  is  accessory  to  the  fact. 
Those  cases,  therefore,  do  not  apply  to  the  present. 
Although,  however,  there  is  no  totfd  loss,  there  is 
a  partial  loss,  or  a  toted  loss  of  part — whichever 
you  may  please  to  call  it.     It  is,  therefore,  not 
within  the  policy,  unless  it  is  a  general  avenw^ 
loss  (which  it  is  not)  or  a  loss  occasioned  by  the 
stranding  of  the  ship.     It  becomes,  therefore, 
necessary  to  consider  the  question  whether  there 
was  a  stranding  of  the  ship.    [After  stating  the 
facts,  his  Lordship  continued.]    By  reason  of  the 
distress  to  which  the  ship  was  reduced,  she  had  to 
be  laid  in  a  place  out  of  the  ordinary  course,  and 
in  a  position  in  which  she  would  not  ordinarily  be 
placed.    It  is  contended  on  behalf  of  the  under- 
writers, that  upon  the  facts  we  ought  to  conclude 
that   this  happened   in  the  ordinary  course  of 
things,  and  reliance  is  placed  on  the  13tn  paragraph 
of  the  case ;  but,  considering  the  dangerous  posi- 
tion  the  ship  was  in  under  the  circumstances 
stated  in  the  preceding  paragraph  of  the  case,  we 
come  to  the  conclusion  that  she  was  Iving  in  an 
nnusui^  place,  and  had  been  brought  there  under 
nnusual  circumstances ;  for  it  is  not  to  be  supposed 
that  under  ordinary  circumstances  a  ship  would 
take  the  ground  in  such  away  as  to  sustain  severe 
straining.    I  feel  bound  to  concur  in  Sir  G.  Hony- 
man'S  contention  that  the  mere  fact  of  injury 
having  been  sustained,  if  the  ship  had  been  beachea 
in  the  ordinary  course  of  things,  would  not  con- 
vert a  purposed   settling    down  into  a  strand- 
ing;   but  it  is  impossime    to  help   considering 
such  damage  as  an  element  to  be  dealt  with, 
whether    the    stranding    was   in    the    ordinary 
course  of  things  or  not.    Adopting  the  principle 
laid   down  by   Lord  Tenderden,  O.J.,  m   WeUa 
y.  Hopwood,  I  come  to  the  conclusion  that  the 
beachmg  did  amount  to  a  stranding  within  the 
meaning  of  the  policy.    The  remaining  question 
to  be  d^t  with  is  whether  the  defendant  can  set- 
off sums  due  to  him  for  premiums.    Now  it  is 
clear  that  this  claim  could  not  bo  established  under 
the  statutes  of  set-off,  nor  under  the  ordinary  law 
applicable  to  compensation;  because  it  is  a  rule 
universally   recognised  that  you  cannot  set-off 
liquidated  against  unliquidated  damages,  unless 
in  a  case  where  both  arise  out  of  the  same  trans- 
action.   But  it  is  on  the  bankrupt  laws  that  the 
defendant  relies,  and  if  the  plaintiff  or  his  assignee 
had  been  suins  in  his  own  right,  the  claim  to 
a  set-off  would  doubtless,  under  sect.  197  of  the 
Bankruptcy  Act  1861  (24  &  25  Vict.  c.  134),  be  a 
good  one.    But  the  plaintiff  is  here  suing  in  the 
right  of  a  third  person,  who  had  made  advances, 
and  therefore  the  bankrupt  law  is  clearly  inapplic- 
able, because  the  assignee  of  a  banlmipt  only 
takes  property  of  which   the  bankrupt  can  dis- 
pose, and  to  which  he  is  entitled  both  at  law  and 
m  equity.     The  daim,  however,  on  which  the 
plaintiff  in  this  case  relies  is  one  which  would 
not  pass  to  the  assignee  in  bankruptcy.    It  is, 
however,  unnecessary   to   consider  this   matter 
further,  as  the  law  is  clearly  laid  down  in  Scott  v. 

;-,  (Willes,400) ;  and  the  case  of  Turner  v.  Thomas 

decides  that  the  mutual  credit  clause  only  applies 
to  the  winding-up  of  the  estate  as  between  the 
bankrupt  and  his  creditors.  Our  judgment  must 
be  for  the  plaintiff. 

Kbatino,  J.  concurred.       Jvdgment  for  plavntiff. 
Attorneys :  JJi%er,  Fenvnek,  and  Oo,  s  WaUons, 
J^ubb,  andWaUon. 


%       COUBT  OF  EXCKEQUSB. 

Reported  by  T.  W.  Sauhduw  and  H.  Lmi,  S^i 
Bftrristera-at-Law. 


TuesdoAf,  AprU  23, 1872. 

The  Liver  Alkali  Company  (Limited)  v,  Joi 

Oommion  carrier — Ovmer  of  barges — Ldting 

to  anvyone  for  particular  voyages — LuihiU> 

The  defendant  was  the  owner  of  seoerd  I 

which  he  was  m  the  habit  of  letting  oui  i 

to  any  one  of  the  piiblic  to  convey  goods  fn 

Liverpool  docks  to  different  places  on  ik 

under  his  own  caret  oiU  he  was  in  (heh 

carrying  for  only  one  party  at  a  time  j 

same  voyage,  and  under  no  special  contract 

der  these  circumstances  the  defendant  Ut  c 

to  the  plaintiffs  at  Liverpool  to  proceed  9(m 

up  the  river  Mersey,  to  a  place  called  Widn 

there  take  in  a  cargo  of  salt  cake  for  the  pk 

and  bring  it  fcocfc  to  LvoerpooL     Upon  tU 

back  with  the  cargo  ii  was  wrecked  wcoiik 

of  a  fog,  vnthovi  any  negligence  onthep<ff 

defendcmt,  and  the  cargo  was  lost: 

Held,  that  the  defendant  was  a  common  corri 

as  such  liable  to  the  plaintiffs  for  the  vdw 

cargo. 

This  was  an  action  brought  to  recover  the  i 

a  cargo  of  60  tons  of  salt  cake,  of  the  value  ( 

which  was  lost  whilst  in  the  barge  of  the  dd 

in  the  river  Mersey.    It  appeared  that  the 

dant  was  the  owner  of  several  barges,  wl 

was  in  the  habit  of  letting  out  to  lure  toi 

who  chose  to  engage  them  to  oonvey  good 

the  Liverpool  docks  to  different  pla^ 

river  under  his  care,  and  that  he  never 

the  goods  of  more  than  one  party  at  \ 

There  was  no  special  afpreement  upon  ti 

ject  between   the  plaintiffs  and  the  deft 

but  the  defendant  in  the  ordinary  way 

of   Ids  barges   to  the    plaintiffs  to  pra 

a  place  some  miles  up  the  river  called  ^< 

taKe  in  there  a  cargo  of  salt  cake  and  b 

back  to  Liverpool.    Upon    its   voyace  b 

Liverpool  the  barge  was  wrecked  and  the  ca 

in  consequence  of  its  being  run  ashore  di 

fog.    At  the  trial  at  the  last  summer  ass 

Liverpool,  before  Martin,  B.,  the  jury  fom 

there  was  no  agreement  that  the  defendant 

be  a  common  carrier,  and  also  that  there 

negligence  on  his  part.    A  verdict  was  ta 

the  pudntiffs,  with  leave  for  the  defendant  t 

to  enter  it  for  himself  if  the  court  shonl 

opinion  that  there  was  no  evidence  of  his  be 

common  carrier." 

A  rule  nisi  having  been  obtained  aocoidu 

Aspinall,  Q,0.  and  T.  JET.  James,  showed 

•—The  question  is,  whether  or  not  the  dd 

was  a  common  carrier,  for  if  he  were  t 

would  be  liable,  the   loss    not  having  oi 

either  by  the  act  of  God  or  the  Queen's  ei 

It  is  not  necessary  to  constitute  a  party  a  o 

carrier  that  he  should  cany  to  or  fipom  •> 

termini :  (Lyo»  v.  Mills,  5  fiast.  42a)   Thi 

dant  held  himself  out  to  cany  goods  for  < 

though  he  took  the  goods  of  anlj  oxie  V^ 

barge  at  a  time.    The  true  critenon  is  Udd 

Ingate  v.  Christie  (3  Car.  A  Kir.  61).    Inm 

Alderson,  B.,  said,  "  Everybody  who.iiBiW| 

cany  for  anyone  who  asks   him  if  IJ 

oarrier.    The  criterion  is,  whether  te'M 

V  \Ax\i\Qra\ax  ^^^«s«ona  only,  or  wM^mI 
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If  a  man  holds  himself  oat  to  do  it 
le  who  asks  him,  he  is  a  comipon 
b  if  he  does  not  do  it  for  everyone,  bat 
iron  and  me  only,  that  is  a  matter  of 
liract;**  and  in  samming  ap  he  says, 
Q  holds  himself  oat  to  oarry  goods  for 
i  a  business,  and  he  thas  carries  from 
i  to  the  ships  in  harbour,  ho  is  a  com- 
."    They  r^erred  also  to 

SIiM,  1  V6II.190,  238: 
Bailments,  parasraphs  495,  406  ; 
hapman,  2  Kelly;8  Amerioan  Itep.*353 ; 
Barnard,  2  Ld.  Baym.  909. 

).  and  C,  RtisseU  in  support  of  the  rule. 

do  not  show  that  the  defendant  was  a 
-ricr ;  he  did  not  hold  himself  out  as 
his  case  there  was  a  hiring  for  a  po  r- 

The  defendant  did  not  carry  for  tho 
rally.  [Ma&tln,  B. — He  carried  for  one 
time,  certainly,  but  he  carried  for  any- 
>  is  opposed  to  t^o  idea  of  being  a  com- 
r.  The  court  will  not  fix  a  liability 
evidence  is  clear.  [Bbamwell,  B. — A 
rrier  is  bound  to  carry  goods  for  any- 
per  sum  is  tendered.  Would  the  defen- 
een  liable  for  refusing  to  carry  P]  It  is 
:hat  he  would  not  be  liable.  There  is 
ifference  between  a  charter-party  and 
icnt.  He  agrees  for  each  voyage.  Tho 
ras  to  take  his  barge  to  Widnes  for  a 
argo.  A  contract  was  made  at  Liver- 
ng  down  goods  from  a  distant  place, 
aot  constitute  him  a  common  carrier. 
L— In  Mavvng  v.  Todd  (1  Star  72)  it  was 
le  liability  of  a  wharfinger  who  tmder- 
TY  goods  from  his  whan  to  the  vessel 

lighter  is  similar  to  that  of  a  carrier, 
'inciple,  is  very  like  this  case.]    They 

Vickerson^  3  Story,  465 ; 
Virrell,  9  Allen,  299  (Amerioan). 

.  B. — I  must  say  that  this  is  a  case  by 
•ee  from  difficulty ;  the  court,  however, 
^ed  u|ton  it  all  the  consideration  which 
,  and  we  accede  to  the  neat  and  able 
)f  Mr.  James,  and,  looking  at  the  mode 
he  defendant  was  employed,  we  think 
racter  of  a  common  earner  is  established, 
be  perfectly  well  settled  that  a  hoy  man, 
.nd  masters  of  ships,  are,  as  a  general 
an  carriers,  and  hete  certainly  the  de- 
3  a  master  of  ships,  and  therefore  comes 

definition  and  meaning  in  Coggs   v. 

lid.  Rayra.  p.  218.)  So  far  then,  he 
iin  tho  definition  of  the  common  law  as 
1  carrier."  Then  comes  the  next  ques- 
ler  he  came  within  tho  doctrine  that 
,  he  must  exercise  a  public  employment 
P  and  here  we  come  to  the  important 
applicable  to  all  common  carriers  that 

hold  themselves  out  to  be  ready  to 
Jl  such  persons  as  may  be  willing  to 
m.  Now  it  does  not  appear  that  tho 
3ver  objected  to  carry  for  anyone  who 

to  employ  him,  and  therefore  he  comes 

definition.  What  in  this  case  appears 
iifficulty  arises  from  the  fact  that  he 
in  the  liabit  of  contracting  to  carry  for 

one  part^  at  a  time  for  the  same 
d  that  sucn  voyage  was  in  respect  of 
public  alone,  and  there  is  no  instance 
dog  contracted   to  carry  the  goods 


o  the  public  generally  upon  any  one  voyagie, 
and  the  question  is,  whether  that  takes  from 
the  defend!uit  the  character  of  a  common  carrier  P 
If  the  hiring  of  the  vessel  were  in  the  nature 
of  a  charter-party,  this  liability  would  not  arise, 
but,  looking  at  the  nature  of  the  employment, 
we  do  not  see  that  there  is  any  single  matter  which 
can  be  assimilated  to  a  charter-party.  When  the 
plaintiffs  engaged  the  defendant  to  bring  down 
the  salt-caJce,  there  was  nothing  to  specify  what 
vessel  was  to  be  employed,  and  in  fact  the  cargo 
may  have  been  put  upon  any  one  of  the  vessels 
belonging  to  the  derendant  Taking,  therefore, 
all  the  &.cts  into  consideration,  we  are  of  opinion 
that  the  defendant  was  in  this  instance  a  common 
carrier,  and  that  this  rule  should  be  discharged. 

Martin,  Bramwbll  and  Gleasby,  BB.,  con- 
curred. 

Attorneys  for  the  plaintiffs,  7.  and  H.  Q^inn, 
TiiverpooL 

Attorneys  for  the  defendant,  BaU»on  and  Oo^ 
Liverpool. 

BAZZi  COUBT. 

ttep«irted  bj  Johv  Bosk.  Eaq.,  Barriit6r4ii-lAW. 

Monday,  Jtme  10, 1872. 

loNiBEs  V,  Pender. 

Marine  policy — Uneeaworthi/nesa — Plea  of—Parti* 

culara — Ba/rratrous  master — Leave  to  plead. 
An  action  hamng  been  hromht  on  a  mah/ne  poUry 
a/jiainst  an  underumter,  me  defoTidant  obta/med  a 
Master's  order  granting  leave  to  plead  several 
matters,  inter  alva  "  Thai  the  vesseh  when  she  set 
sail  on  the  insured  voyage  was  not  seaworthy  for 
the  same,**  upon  condition  thai  particulars  of  the 
plea  should  he  delivered.    The  defendant  conse- 
quenthf  goAoe  the  following  particulars,  vi»,,  *'  Thai 
the  master  of  the  B,  when  she  set  sail  intended  to 
scuttle  the  said  ship  on  her  said  voyage** 
Thinking  thai  these  particulars  didnotfulfl  the  con* 
dition,  the  Master  of  the  court  discharged  his 
order. 
Held,  thai,  as  the  evidence  offered  in  support  of  the 
plea  would    be  limited  T>y  the  particulars,  the 
plea  should  be  allowed. 
But  quoBre,  whether  the  fad  stated  in  the  particu- 
lars  would  he  admissible  as  proof  of  unseaworthi' 
ness. 
Buls  to  show  cause  why  an  order  of  a  Master, 
by  which  a  former  order  giving  leave  to  plead 
several  matters  was  discharged,  should   not  be 
rescinded. 

An  action  having  been  brought  against  the  de- 
fendant, an  undorwitcr,  upon  a  marine  policy  of 
insurance  on  goods,  commission,  and  profits,  an 
application  was  made  to  a  Master  for  leave  to  plead 
several  matters,  inter  alia  unseaworthiness,  fraud, 
and  concealment;  and  the  required  order  was 
granted,  upon  condition,  however,  that  particu- 
lars shoula  be  delivered  with  the  plea  of  unsea- 
worthiness, which  was  "  that  the  vessel  when  she 
sot  sail  on  the  insured  voyage  was  not  seaworthy 
for  the  same."  The  defendant  in  consequence 
delivered  the  following  particulars  of  the  plea, 
viz.,  that  "the  master  of  the  B.  when  she  set 
sail  intended  to  scuttle  the  said  ship  on  her  said 
voyage." 

These  were,  however,  deemed  by  the 
the  court  to  be  no  such  particulars  as  woa^ 
the  terms  oi  \iie  ocd6t«'««\i\^'\^%fiaci 
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nuBsed,  and  his  eecond  order  discharging  the  Brat 
was  upheld  bv  Keating,  J.,  at  cbambeni ;  whereupon 
the  abore  rale  having  been  obtained, 

F.  M.  While  showed  oanse. — The  particalara 
mean  that  the  roaster  had  a  design  in  hie  mind 
to  BCnttle  the  ship  on  the  voyage.  The  plea 
limited  thereby  could  only  he  good  on  the  aasamp- 
tJon  of  a  warranty  against  a  barratrous  roaater. 
[Hanhbn,  J.^Bnt  may  they  not  give  all  the  parti- 
calara they  can  under  the  pica  P]  "  Seaworthiness" 
inolndos  a  ooropetent  master  for  the  ship,  but  not 
neoessarily  one  who  is  ft^o  Irom  criminal  intent. 
Moreover,  this  man  may  have  repented  directly  he 
left  the  port. 

Wathin  tfiflianw  in  aarport  of  the  rale.— The 
defendant  will  be  bound  oy  his  particnlarB,  and 
he  Burely  has  a  right  to  put  a  pica  of  onsea- 
worthineBB  on  the  record  in  case  the  plaintiff 
himself  shonld  prove  that  the  ship  was  un- 
seaworthy.  It  is  laid  down  in  Tail  v.  Levy 
<14  Bast,  481)  that  the  master  must  be  a  fit 
and  competent  person.  He  would  not  be  snch  if, 
for  instance,  he  did  not  know  a  particnlar  well- 


known  port  by  sight,  or  was  an  hahitaal  drankard. 
d  it  IS  a  breach  of  warranty  if  he  is  not  fit  and 


And  it 


competent,  for  the  underwriters  do  not  undertake 
the  risk  of  his  nnfitness.  They  never  meant  to 
insure  a  ship  with  this  vice,  which  existed  at  the 
commencement  of  the  voyage.  It  alters  the  risk 
entirely.  [QuiiN,  J. — I  want  some  anthority  to 
show  that  a  plea  of  nnse&worthiness  is  proved  by 
evidence  of  a  criminal  intention  in  tbo  mind  of  the 
master.]  There  is  no  case  snpporting  that  precise 
proposition. 

Eavkbh,  J. — We  are  of  opinion  that  this  rnle 
ahciTtld  be  made  absolnte.  Certainly  this  is  a  case 
in  which  it  makes  very  little  difference  to  the  real 
question  at  issue  whicn  way  we  decide.  Bat  I  am 
DOnnd  to  say  that  the  view  I  should  havo  taken  of 
tho  matter  at  chambers  would  havo  boon  this,  viz., 
that  the  defendant  could  not  make  use  of  the  pica 
for  any  other  purpose  than  to  give  evidence  under 
it  of  the  fact  mentioned  in  his  particulars.  The 
plaintiff  could  not  be  damnged  from  its  remaining 
OS  it  is.  Then  it  remained  for  the  jnrlge  at  the 
trial  to  say  whether  the  evidence  tendered  would 
be  admissible  or  not,  Tho  only  hesitation  I  have 
in  acting  on  that  improHsien  is  that  my  brother 
Keating  bas  affirmed  the  Master's  order;  but  still 
I  think  that  I,  sitting  hero,  am  bound  to  act  upon 
my  own  view  of  the  case,  which  is  that  these  par- 
ticnlars  shonid  be  allowed  to  stand,  leaving  it  fbr 
the  judge  at  the  trial  to  determine  whether  tho 
proposed  evidence  is  admissible.  The  penalty  of 
being  compelled  to  give  particulars  is  that  you 
ehallnot  be  allowed  to  give  other  evidence  than  of 
the  matters  contained  therein.  Therefore  I  am  of 
opinion  that  the  order  should  be  rescinded. 

QUAIH,  J. — I  am  of  the  same  opinion.  Although 
tho  plea  Mipears  frivolous,  ^et  the  moment  we 
understftnd  that  a  real  qnestion  is  intended  to  be 
raised,  it  is  always  best  that  a  fair  plea  should  be 
allowed,  which  has  the  aspect  of  raising  a  material 
question.  Here  the  case  really  is  that  there  was  a 
oonspiracy  to  scuttle  the  ship.  That  may  afford  a 
defence  to  the  underwriters  under  various  aspects 
— loss  by  perils  of  the  sea,  barratry  of  master,  &o. 
I  think,  tnerefore,  that,  under  the  circumstances 
of  the  case,  the  order  should  be  rescinded. 

Rule  ahtdhite. 

AttornojBfor  the  plaintiff,  Thomosan&HolUvtM. 

Attorneys  for  defendant,  HiQyer  aaft  Peiwm«k. 
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NEW  TOEfe  COURT  OF  COMMON  Pllil 
Atkinson  add  Hewitt  d.  Thb  Obxai  Wn 

brSUKAJfCB    COMPAKT. 
Barratry — What  it  is — Mere  negligaiet^h 

— Stoming  cargo  on  deck — Jattimn. 
Ninety  bake  of  ctition,  injured  agaitut 
the  ma»l«ri  and  Taarmert,  viere  tloved 
and  icere  jettiioned  in  a  §torm.  Btfm 
eailed,  one  of  her  agenta  ditcooertd  &al  Ibi 
tain  wai  sUnaing  cotton  on  deck,  tmi  oppm 
and  desired  him  to  send  tA«  eotion  ij  im 
veeeel.  He  advised  the  eeuitaiM  of  Ots 
hHity  he  wot  assuming,  ana  told  Aim  mh. 
that,  as  he  had  signed  dear  bills  of  ladimj,  U I 
bound,  either  to  carry  the  eotion  under  dm  ■ 
provide  for  U  on  deck  by  eatra  in»itra»e»,istU 
the  intitranee  taken  on  a  detv  iiU  e^  Ul 
toould  not  cover  cotton  on  deck.  31l«  vfii 
nohmthstanding  tiaa  remonttranee,  eonliMdl 
etow  the  cotton  upon  deck.  This,  il  m  ■ 
tended,  amounted  to  harratry,  as  "«  «i 
ummg  done  by  the  master  against  tiuAifi 
goods."  But  the  cowrt 
field  that  it  did  not  amount  to  bagrahif. 
AU  tlie  aathoriiies  on  the  laa  relating  ta 

dahornM^  reviewed  (a). 
Daly,  C.J.  delivered  the  judgment  of  tbB< 
Among  the  risks  insured  against  w 
□f  the  master  and  mariners,  and 
presented  in  the  case  is,  whether  the  ninetrli 
of  ootton  were  lost  through  an  act  which  (**) 
would   denominate   barratrr  on  the  part  tf 
master.     These  ninety  bales  were  stowed  ^ 
deck,  and  were  jettisoned  in  a  storm.    'HuT*! 
a  jiart  of  202  bales  covered  by  the  policy,  iV 
by    the    plaintiff's     order,    wore     shipped  b 
Augusta,  Geonria,  to  Charleston,  South  GsiAkfl 
by  railroad,  thence  to  bo  shipped  to  Liverpod  wj  I 
the   barque   Victoria,  the  master   giving  *  ^^ 


QiL 


fading  for  the  202  bates,  the  phiitfi 
iving  engaged   freight   for  the  wbole  H 


bill 

agent  having 

that  vessel.     For  want  of .. 

the  captain  sent  seventy-seven  of  the  \tl»  ^ 
another  vessel,  the  Albert,  whioh  arrived  wlij  * 
Liverpool.  Thirty  of  the  bales  were  stowed  is  ^ 
hold  of  the  Victoria,  and  the  remainiiig  inf 
were  carried  upon  her  deck,  and  in  a  vifWitAM 
were  thrown  overboard  for  the  preeorralionrf" 
vessel.     Before  the  Victoria  soiied,  a  men^sit* 


(a)  Tbereoau  be  Httle  doubt  that  the  wwd  Iwg 
must  be  tkken  to  iholnde  dishonesty,  emtmdil  >* 
term  k  wiirallj  monEfol  aot  whioh  does  not  m^^ 
srime.  We  ahonld  state  the  piiii<d[j«  llmi  -'B^J 
it  the  imlawfal,  fraodulsnt,  or  dishonest  art  <<  thy* 
or  muiuera  b;  whatever  motive  indnoed  ooiuiivli'T 
U>  the  owner  of  the  Hhip  or  goods.  Aoootdiif  I*** 
Prenoh  law  the  teem  inolndee  fraud,  uegBgeiW, '•■l 
Falnflea,  and  mere  imprndenoe.  The  Oartsui  h*"" 
the  underwHter  reeponaible  for  "  risk  of  diibnM^* 
defsBlt  of  any  member  of  the  drew  so  fit  M  •  ^S 
thereby  be  entailed  upon  the  iuaurer :  (Osnn.Ifae-W 
Art.  821.  ol.  6).  The  Americana  oonnder  tU  te"? 
Dovera  non.feaaanoe,  oa  in  failing  to  nrevoit  as*^*!^ 
riona  to  tba  owuOTa,  sroas  and  onlpable  na(|U|«a<ei* 
rroaa  miaoonduBt.  It  is  hudly possibla, In iw' ** 
dafliakma,  to  aay  that  barratry  in  Um  Bntfiah  I— ■** 
[%eiioe,Bven  though  it  be  gross,  alttn«^it«W*g 
y  to  put  oaaea  in  whi<^  gnisi  ns^aot  ■nsirti'tR, 
lesty  aa  sgainat  Olb  inamed.    nw  taate*^^*" 
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leston,  whose  firm  was  acting  as  agents  for 
essel,  disoorered  that  the  captain  was  stowing 
n  on  deck,  opposed  it,  ana  wanted  him  to 
the  cotton  by  another  vessel.   He  advised  the 
in  of  the  responsibility  he  was  assuming,  and 
iiim  substantially  that,  as  he  had  signed  clear 
of  lading,  he  was  bound  either  to  carry  the 
n  under  deck,  or  to  provide  for  it  on  deck  by 
.  insurance, — that  the  insurance  taken  on  a 
bill  of  lading  Would  not  cover  cotton  on 
;  but  the  captain,  notwithstanding  this  re- 
itrance,  continued  to  stow  the  cotton  upon  deck, 
it  is  claimed,  amounted  to  barratry  on  the 
of  the  master,  within  the  legal  meaning  of 
term,  in  the  comprehensive  sense  in  which  it 
>eon  defined  bv  Lord  Hardwicke,  as  "  an  act 
rong  done  by  the  master  against  the  ship  and 
9."  Lewin  v.  StMsso,  PorUeth  Diet,  AsaiMrcmce, 
1  is  commended  by  Amould  as  the  tersest 
)erhaps  best  definition  of  the  word.  (Amould 
isurance,  821,  note  h.)    This  definition  of  Lord 
Iwicke  is  too  general  to  be  of  much  practical 
)  in  determining  whether  the  act  of  the  captain 
3wing  the  ninety  bales  of  cotton  upon  deck, 
>ut  providing  for  the  increased  peril  by  extra 
■ance,  was  or  was  not  barratry.    It  was  an  act 
)gligence  for  which  he  or  the  owner  of  the 
may  have  been  responsible,  and  in  that  sense 
I  wrong  to  the  goods  or  the  ship  within  the 
lAge  of   Lord  Hardwicke;   but  it  does  not 
narily  follow  from  this  that  it  was  what  the 
denominates  barratxy.     What  was  said  by 
£[ardwicke,  moreover,  has  not  the  weight  of 
asion.    It  was  but  a  general  observation.  The 
tion  in  the  case  was,  not  whether  barratry  had 
committed,  for  the  captain  there  was  the 
ral  owner  of  the  ship,  which  he  had  bottomried 
mortgaged,  but  of  which  he  had  the  control 
DavigE^on,  and  the  point  determined  by  the 
;,  so  tar  as  can  be  gathered  from  the  imperfect 
rt  of  the  case  in  an  elementary  work,  was  that 
fwner  of  a  ship  could  not,  either  at  law  or  in 
y,  be  guilty  oi  a  barratry  concerning  the  ship, 
le  solution  of  the  question  before  us,  there- 
we  must  look  beyond  this  definition  to  get  a 
•  idea  of  the  exact  legal  meaning  of  barratry, 
Uie  inquiry  is  by  no  means  an  easy  one,  for 
juestion  is  one  that  has  greatly  perplexed  the 
bs,  and  from  what  has  been  said  respecting  it, 
unparatively  recent  cases,  the  meaning  of  it 
)eoome  nearly  as  uncertain  now  as  when  the 
tion  was  first  agitated  in  Westminster  Hall 
mndred  and  fifty  years  ago.    It  was  first  con- 
ed by  the  English  courts  in  1724,  in  the  case 
lighiY.  Cambridge,  reported  in  8  Modern  Rep. 
afterwards  in  2  Ld.  Baym.  1349,  and  again  m 
ige,  481.  In  the  first  report,  in  8  Modem  Bep., 
Qurt  is  j>ut  down  as  saying  that  "  Barratry  is 
d  of  more  extended  signification  than  only  to 
ie  the  master's  running  away  with  the  ship ; 
iy  well  include  the  loss  of  the  ship  by  his 
or  negligence ; "  but  in  the  second  edition  of 
olume  it  is  stated  in  the  margin,  that  fraud  or 
zence  would  not  have  been  ^ood;  but  this 
tterwards  omitted  in  the  fifth  edition,  known 
)  corrected  and  standard  one  of  the  Modem 
*fcB.    In  Lord  Baymond*s  report  of  the  case, 
18  a  Tery  brief  one,  he  states  that  the  ground 
ikan  tiittt,  as  the  owner  of  the  goods  has  his 
ly  againrt  the  owner  of  the  ship  for  anj  pre- 
\  he  reoeiFes  through  the  fraud  or  negligence 
V  there  is  the  less  reason  that  the  in- 


surer should  also  be  liable  to  him  for  the  act,  as  an 
act  of  barratry,  and  that  if  barratrv  imports  fraud, 
it  does  not  import  neglect ;  the  aUegation  havine 
been  that  the  ship  was  lost  through  the  fraud  om 
neglect  of  the  master;    a  point  which  the  court 
met  by  saying,  "  Barratry  imports  fraud,  and  he 
that  commits  a  fraud  may  properly  be  said  to  be 
guilty  of  a  neglect,  viz:  of  his  duty; "  to  which 
the   court   added    the   general  observation   that 
barratry  was  not  confined  to  the  running  away 
with  the  ship  "because  it  imports  any  fraud." 
The  report  in  Strange  is  still  more  brief,  but  if 
correct,  more  important,  because  it  states  that  the 
objection  taken  was,  that  the  allegation  fraud  anA 
negligence  of  the  master  was  more  general  than  the 
word  barratry,  ai^d  was,  therefore,  not  within  the 
policy,  and  that  the  court  said :  "  The  negligence 
certainly  is  not  but  the  fratid  is."  ...  It  further 
appears  in  respect  to  this  case,  from  the  argu- 
ment of  Buller,  J.  and  the  statement  of  Lord 
Mansfield  in  VaUejo  v.  Wheeler,  Cowp.  148,  that 
the  act  of  the  master  in  Knight  v.  Cambridge  was 
sailing  without   paying   the    port  duties,   which 
Buller  argued  might  have  been  by  accident  as  well 
as  by  design,  but  which,  as  it  subjected  the  ship  to 
forfeiture,  was  held  to  be  barratry.    Lord  Ellen- 
borough  afterwa^  referred  to  a  manuscript  note 
of  Mr  Ford,  in  respect  to  the  question  in  this  case 
of  Knight  v.  Cambridge,  which,  after  stating  that 
fraud  was  barratry,  added :  "  If  the  master  mi  out 
of  the  port  without  paying  port  duties,  whereby 
the  goods  are  forfeitea,  lost  or  spoiled,  that  is 
barratry."    This,  Lord  Ellenborough  thought,  was 
probably  the  question  decided  upon  the  tnal,  and 
at  the  argument,  {Earle  v.  Bowcroft,  8  East,  126), 
and  the  act  of  the  captain  may  possibly  have  been 
regarded  as  coming  under  the  category  of  fraud, 
upon  the  ground  t^  the  design  or  cKsect  of  it  was 
to  defiraud  the  government  of   the  port  duties. 
The  next  case  was  Stamma  v.  Brown  (Strange, 
1173),  on  which  it  was  held,  that  a  deviation  from 
the  voyage  by  the  master  for  the  benefit  of  the 
owners  was  not  barratry,  although  it  led  to  the 
destruction  of  the  ship  and  the  loss  of  the  goods 
insured,  the  court  holdmg,  according  to  the  report 
in  Strange,  that  to  make  it  barratry,  there  m/ust  be 
somsthing  of  a  criminal  naiwre,  as  well  as  a  breach 
of  contract.    In  a  further  account  of  this  case,  it 
is  stated  that  Lee,   G.J.  defined  barratry  to  be 
"  some  breach  of  trust  in  the  captain,  ex  maleficio,** 
and  said  (it  being  a  policy  upon  goods)  "  barratry 
must  be  ex  maleficio  with  intent  to  destroy,  waste, 
or  embezzle  the  goods,"  per  Lord  Ellenborough  in 
Ewrle  V.  E(ywcTofl    («*/).).    The    next   case    was 
EUon  V.  Brogden  (Strange,  1264),  in  which  the  crew 
compelled  the  captain  to  return  oontrary  to  his 
orders.    It  was  held  that  this  was  not  barratry  for 
two  reasons.    1.  That  the  act  of  the  master  was 
excused  by  the  force  which  he  could  not  resist. 
And  2.  Because  the  ship  was  not  run  away  with  to 
defraud  the  owners.    This  was  followed  in  1774, 
by  VaUejo  v.  Wheel-er,  reported  in  Cowp.  143,  and 
more  fully  in  Lofft.  631,  in  which  the  legal  meaning 
of  the  word  was  elaborately  discussed ;  the  argu- 
ment of  Alleyn  for  the  plaintiff,  as  reported  in  Lo£fV'» 
being  especially  distinguished  for  its  research  and 
learning.    In  the  first  case  (Knight  v.  Cambridge^ 
8u/p,)  the   court   said  that   barratry  came   from 
bwrat,  signifying  frat^a  and  dohu  (fraud  and  deceit), 
for  which  it  would  bocti,  from  the  marginal  note» 
the  ooort  relied  upon  the  glossary  of  Dufresne  and 
Du  CangBi  imd  ticK^Ti^siQii  Qk^assuKrs  ^^'^^xk^saka* 
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In  the  succeeding  case  of  8ta/inma  v.  Broum,  sttp., 
the  plaintifTs  counsel  cited  in  support  of  the  same 
meaning  the    Italian   and    Spanish  dictionaries, 
respectively,  of  Florio  and  Minshew,  and  in  sup- 
port of  these  lexicographers,  AUeyn,  in  Vallejo  v. 
Wheeler^  cited  this  £finition  from  Ferriere's  Dic- 
tionnaire  de  Jurisprudence.    "  Barratrie  en  terme 
de  marine  est  un  tromperie  ou  une  malversation 
qui   se    commet    par  patron  ou   capitaine   d'un 
▼aisseau,  pour  faire  perdre  les    marchandises  h 
ceuz  li  qui  elles  appartiennent."     The  following 
from  Savary's  Dictionnairo  de  Commerce :  "  Bar- 
ratrie de  patron  en  terme  de  commerce  ct  mar- 
chandise  vent  dire  lee  laroins,  les  desgaisemens 
et    alterations,   dee    marchandise,    qui    peuvent 
causer  le  maitre  et  Tequipage  d'un  vaisseau,  et 
generalemont  tout  les  supercheries  et  malversations 
qui  si  mettent  souvent  en  usage,  pour  tromper 
les  marchand,  chargeur  et  autres  qui  ont  interost 
au  vaisseau,"  and  gave  this  definition  of  this  word 
from  Denisart's  Collection  de  Decisions  Nouvelles, 
etc.,  relatives  a  la  Jurisprudence ;  a  work  which 
had  been  published  but  some  two  or  three  years 
before  in  raris :    "  Oe  mot  signifie  malversation  et 
tromperie  par  un  capitaine  ou  patron  de  navire 
marclumd,  dans  ce  one  a  rapport  a  la  qualitd  et  a 
la  quantiti^  des  marcnandises.       He  also  claimed 
that  it  meant  deceit  or  malversation  in  the  master, 
in  the  Ordinances  of  Louis  XIY,  article  28,  and 
showed  that  the  Ordinances  of  Rotterdam,  number 
43,  and  of  Copenhagen,  number  38,  distinguished 
between  barratry  and  neglect.     Lord  Mansneld,  in 
delivering  the  judgment  of   the  court,  declared 
that  the  previous  English  cases  did  not  afford  any 
precise  definition  of  what  barratrv  was ;  that  the 
nature  of  it  had  not  been  judicially  considered  or 
defined  in  England  with  accuracy,  and  then  under- 
took to  inquire  into  the  etvmology  of  the  word, 
which  ended  by  his  leaving  that  inquiry  no  farther 
advanced    than   he  founa   it.     Aston,    J.    how- 
ever, so  far  from  agreeing  with  Lord  Mansfield, 
expressed  his  astonishment  that  there  should  tlien 
be  any  doubt  as  to  what  was  meant  by  barratry, 
and  declared,  as  his  language  is  reported  in  Cow- 
por,  that  it  "  comprehended  every  species  of  fraud, 
knavery,  or  criminal  conduct,  in  the  master,  by 
which  the  owners  or  freighters  are  injured,"  and 
still  more  strongly  as  his  words  are  given  in  Loff t : 
"  I  think  it  (barratry)  has  always  been  the  same  in 
idea  and  general  meaninp,  though  differing  in  terms 
and  not  sJways  settled  m  practice,  deceit,  viUain^, 
hnavery,  and  fraud"  and  the  entire  court  united  in 
the  opinion  that  it  is  barratry  where  a  master  goes 
out  of  his  course  for  the  purpose  of  smuggling  for 
his  own  benefit,  in  the  course  of  which  deviation 
the  vessel  and  cargo  are  injured.     The  authorities 
referred  to  in  this  case  by  Mr.  Alleyn  show  that  as 
barratry  was  then  understood  in  France,  it  meant, 
in  general  terms,  fraud  and  malversation.    But 
Emcrigon,  whose  work  was  published  some  few 
years  after  this  case  was  decided,  gives  it,  at  least 
m  France,  a  much  more  extended  signification. 
He  says  that  it  commonly  implies  the  crime  of 
which  a  captain  is  guilty  in  being  faithless  or 
treasonable  to  his  office;   that  every  fault  into 
which  a  captain  falls  is  not  barratry,  unless  accom- 
panied by  deceit  or  fraud;  but  then,  as  contra- 
distingmshed  from  this  general  rule,  he  adds,  still, 
among  us  (the  French),  it  comprises  the  case  of 
simple  faults,  as  well  as  that  of  fraud,  and  relies 
npon  VoJin  and  Pothier  for  the  statement  that,  in 
addition  to  all  kinds  o£  fraud,  it  eukbTcycoa  mxni^\& 
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imprudence,  want  of  care  or  unsldlfaliieBS,  dtlMr 
in  the  master  or  the  crew  (Emerigon  by  Meredith 
p.  292).    Boulay-Paty,  in  his  edition  of  Emeriga^ 
t.  I,  p.  370,  says,  that  the  commissiooerB  of  h 
Frencn  Commercial  Code  intended  bybamtryoiilj 
wilful  infidelity,  or  treason  to  his  duty,  on  tiiepiik 
of  the  master,  or  the  seamen,  but  that  the  Cov 
Royalo  of  Bennes  decided  that  custom  had  giTs 
the  word  a  more  extended  meaning,  and  that  I 
included  simple  faults.    K  such  a  change  has  b« 
brought  about  in  France  by  custom  since  fti 
adoption  of  the  Code  de  Commerce  in  1807,  it  Im 
not  been  the  case  in  this  country  nor  in  Eng^ 
and  with  us  the  inquiry  as  to  tne  meaning  of  h 
term  is  embarrassed  by  no  such  oonaidpntiai 
On  looking  into   the   authorities,  moreover,  li 
which  Emerigon  refers,  I  doubt  if  the  qoe^ 
has  ever  been  examined  as  carefully  in  France  ai  I 
has  been  in  England,  and  the  custom  refened 
has  probably  grown  up  from  the  impreesions 
veyed  by  the  observations  of  Yalin,  Pothier, 
Emerigon,  writers  who   gathered  their  idea 
barratry  chiefiy,  if  not  exclusively,  firom  whatii 
found  respecting  it  in  Le  Gnidon  de  la  Mer,  cLTi 
§  6,  ch.  I  A,  the  unknown  author  of  which  oompiip 
tion  had  not  very  clear  ideas  about  it,  as  FardeM 
has  pointed  out  (Us.  et  Coutumes  de  la  Mer,  it 
p.  406,  a  1, 3,  edit.  1847).  Pardessus'  criticism  of  Al 
first  and  third  articles  of  the  ninth  chapter  of  1m 
Guidon  being,  that  the  author  considers  as  bamt^j 
accidents  or  events  (evenements)  in  which  then  f 
not  and  cannot  bo  any  &ult  in  the  masker, 
drawing  a  distinction  between   barratiy  gd 
part,  which  is  obligatory  {forces)  or  voln 
(volontaire),  a  distinction  which  the  learned 
mentator  declares  to  be  absurd,  and  as  demaatf 
ting  that  the  author  did  not  himself  ondertri 
the  subject  upon  which  he  was  speaking,  th 
passages  in  Le  Guidon  respecting  barratry,  ifi 
which  Emerigon,  Yalin,  and  Pothier  rely,  are,!** 
in  the  amended  text  of   Pardessus,  exceedn^ 
obscure.    They  may  be  rendered  in  English  sir 
stantially  as  follows:  "Barat  or  Baraterie;  cfaanfli 
or  alterations  by  the  master;  changes  whidiM 
makes  in  the  vessel  or  the  voyage;  deviations,  tf 
going  to  other  ports,  places,  or  havens ;  malTem* 
tions,  robberies,  larcenies,  alterations,  disgoisiiK 
the  merchandise,  all  proceeding  from  the  negS' 
gence  of  the  master,  or  the  crew ;  of  which  tke 
insurer  takes  the  risk,  and  indemnifies  the  inrare^; 
with  the  understanding,    however,   that  if  ^ 
owner,  or  his  factor,  is  in  a  place  where  he  e0 
have  justice,  it  shall  be  his  duty,  in  the  M 
instance,  to  proceed  against  the  master,  that  tke 
damage  may  be  lessened  out  of  the  freight  befo* 
he  addresses  himself  to  the  insurer"  (dh.  QJ 
**  On  the  other  hand,  if  it  is  found  that  the  Io«  ^ 
injury  was  caused  from  defects  in  theshipitf* 
the  stays  or  hatches  were  not  well  fitftened  tf 
caulked ;  or  the  vessel  was  not  staunch  from  v^ 
want  of  repair,  and  through  that  cause  the  ^ 
entered  and  destroyed  or  injured  the  merchaa^ 
the  master  bears  the  loss,  which  is  to  be  dedoctw 
from  the  freight,  without  the  insurer  or  iheffltf" 
chandise  contributing.    And,  generally,  theoMii^ 
is  answerable  for  all  which  arises  firom  his  ftohi'' 
that  of  the  ship,  if  he  have  wherewith  to  pi^? 
where  the  loss  did  not  exceed  the  fireighi  ^ 
exceeds,  and  he  has  not  the  means  to  maktff^ 
tution,  the  insured  is  h^d  to  «ii1ig«wi»  h^Af  *{: 
of  Baraterie  of  the  Mastert  *"^  mult 
Qi^V^wc  \}t>a^k\i^  ^^  ^  XDL  bia  power  brfon 
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upon  the  insurer"  (Ch.  Y,  §  6;  Cleviac, 
n,  1671,  pp.  213,  244).  In  the  early  commerce 
3  Meditenunean  and  the  Baltic,  as  will  appear 
numerous  passages  in  the  Consolato  del  Mare 
n  other  primitive  maritime  codes,  the  master 
he  ship  were  answerable  for  loss  or  iujury  to 
3,  arising  from  negligence  or  other  culpable 
i.  And  where  he  was  not  an  owner  of  the 
1,  which  he  commonly  was,  in  whole,  or  in 
he  was  answerable  for  injuries  to  it  through 
bult.  After  the  practice  of  marine  insurance 
into  use  in  the  thirteenth  century,  it  was,  in 
of  the  maritime  cities,  customary  to  hold  the 
er  responsible  for  such  losses,  ana  in  others  it 
lot.  And  where  the  insurer  was  responsible, 
•ractice  was,  no  doubt,  as  stated  in  Le  Guidon, 
he  was  answerable  only  where  the  owner, 
due  diligence,  was  unable  to  obtain  indem- 
from  the  master.  Magens,  the  author  of  the 
)st  English  treatise  upon  the  law  of  insurance, 
shed  in  1755,  after  referring  to  a  policy  made 
orence  in  1523,  and  another  made  in  Ancona 
67,  under  which  the  insurer  was  answerable 
le  barratry  of  the  master,  and  after  pointing 
the  regulations  upon  the  subject  in  the 
lances    of   Stockholm  and  Amsterdam,  and 

such  a  liability  existed  in  the  polices  which 

then,  in  1755,  made  in  London  and  in  An- 
p,  gives  it  as  his  opinion  that  the  insurers  are 
answerable,  under  a  barratry  clause,  for  the 
1  pilferings  or  extraordinary  leakages  proceed- 
from  bad  casks,  or  where  the  injury  to  the 
s  arises  from  bad  stowage,  or  by  their  being 
in  a  place  exposed  to  wet,  or  from  a  deficiency 
kulking  of  the  decks,  or  otherwise  (1  Magens, 
5,  76,  50),  showing  that,  at  that  time,  negli- 
»  of  this  description  was  not  barratry.  In 
connection,  however,  he  refers  (p.  51,  vol.  1), 
m  ordinance  of  Florence,  in  1523,  which 
Kred,  that  if  the  goods  are  stowed  on  deck  with 
permission  of  the  insured,  then  the  insurers 
not  answerable  for  the  damages ;  but  if  the 
ter  stowed  them  on  deck  without  the  leave  of 
owner,  or  of  the  person  who  made  the  insur- 
),  then  the  insurers  shall  be  obliged  to  pay^  and 
'  have  their  redress  against  the  master ;  which 
ibstantially  the  case  now  before  us.     He  refers 

to  another  provision  in  the  same  ordinance, 
ch  he  says  declares  that  the  insurer  shall  first 
and  afterward  go  to  law.  The  liability  of  the 
irer  in  this  early  Florentine  ordinance  is  predi- 
d  upon  the  remedy  which  it  is  therein  recog- 
d  he  had  against  the  master,  after  paying  the 
iiunce ;  but  the  existence  of  any  such  remedy, 
er  the  system  of  law  prevailing  at  the  present 

there  being  no  privity  of  contract  between 

insurer  and  the  master,    is  denied   by   the 

ientary  writers  upon  the  law  of  insurance :  (2 

Hp8  on  Insurance,  2003.)    Lord  Kenyon,  in  a 

Prius  case  {Bird  v.  ThompsMh  1  Esp.  339), 
Lght  that  the  insurers  might  maintoin  an 
^  against  the  master  when  the  loss  paid  by 
^  was  occasioned  by  his  barratry.  He  amnitted, 
^^er,  that  he  "  knew  of  no  action  of  that  sort 

'^ving  been  brought,"  and  it  has  been  decided 
^eral  well-consi&red  cases,  that  no  such 
^  can  be  maintained  by  the  insurer  against 
^^ndiaxy,  to  recover  for  the  loss  paid  upon  a 
poHcy,  or  to  recover  from  the  person  whose 
'Sonce  caused  the  death,  the  loss  paid  upon  a 
MicTy  cases  certaiidr  analogous  in  principle : 
^^\am  Inwranee  Oo.  y.  Boaher,  39  Me.  253 ; 


CcyrmecHcut  Itis,  Co.  v.  The  New  York  and  New 
Hcwen  B,  B,  Co.,  25  Conn.  265.)    Yalin,  in  his 
commentary     upon     the     ordinance     of    Louis 
XIY,   infers    that   loss   or  injury  arising    from 
any  fault  or  negligence  in  the  master  is  barratry, 
and  t^ero  is  certainly  a  foundation  for  that  con- 
struction in  the    very  general  language  of    the 
twenty-eighth  article  of  that  ordinance,  and  the 
opinion  of  Pothier  is  to  the  same  effect.    But  it  is 
to  be  borne  in  mind  that  when  Valin  wrote  his 
commentary,  the  maritime  law  in  France  had  fallen 
into  great  neglect  (Eeddie's  Historical  View  of  the 
Law  of  Maritime  Commerce,  part  4,  ch.  4,  §  6), 
and  that  Pothier,  by  his  own  admission,  had  given 
but  little  attention  to  maritime  law,  inde^,   so 
little,  that  his  inexperience,  in  the  opinion  of  his 
editor,  Estrangin,  involved    him    in    gross    and 
palpable    errors :    (Meredith's     Introduction     to 
Emerigon,  XIII,  XXTT,  XXYL)    When  the  fuU 
meaning  of  a  word  is  obscure,  and  the  extent  to 
which  it  can  be  applied  doubtful,  the  proper  course 
is  to  inquire  into  its  origin  and  history,  which,  if 
ascertainable,  will  disclose  its  exact  and  full  mean- 
ing ;  for,  etymology  frequently  sheds  light  where 
all  other  sources  of  inquiry  fail.    This  no  one  of 
these  eminent  French  writers  attempted.    Indeed, 
Emerigon  knew  so  little  respecting  the  term,  that 
he  speaks  of  it  as  a  barbarous  word,  unknown  to 
antiquity.    In  fact,  such  an  inquiry  at  that  time 
was   difficult.    Park,  writing  at  the  close  of  the 
last  century  said :  "  The  derivations  of  barratry 
have  rather   tended  to  confound  than  to  throw 
any   light    upon   the   subject;    for  its    root  has 
been  so  frequently  altered,  according  to  the  caprice 
of  the  particular    writer,   that   it   is  impossible 
to  decide  which  is  the  true  one  :'*  (Park  on  Insur- 
ance, ch.  5.)   This  is  rather  an  exaggerated  state- 
ment!   The   previous   inquiries  in  England  had 
mainly  been  in  the  right  direction,  and  the  em- 
barassment  was  not  so  great  as  Park  supposed, 
while  the  advances  that  have  since  been  made 
in  philological  inquiries  wiU  enable  us  to  trace 
the  word  to  its    origin,  and  to  show  that  the 
English  tribunals  have  been  right  in  the  construc- 
tion they  have  put  upon  it,  and  that  the  French 
jurists  have  expressed  opinions  upon  insufficient 
information.    It  came  into  use  in  England  after 
the  conquest,  as  an  Anglo-Norman  word,  signify- 
ing strife,  contention  or  wrangling;  being  in  that 
sense,  as  I   infer,   directly  derived  from  an  old 
French  word  barrate,  signifying  the  tossing  up 
and  down  of  the  contents  in  a  chum  (Cotgraves* 
French  and  English  Dictionary,  London,  1632),  and 
was  used  in  that  sense  by  early  English  writers  in 
several  forms,  barratt,  bareU  barrette :    (Boucher's 
Glossary ;  Coleridge's  Dictionary  of  Old  English 
Words;  Kelham's  Norman  Dictionary;  Wright's 
Provincial  Dictionary.  It  had  also  the  ftirther  mean- 
ing of  deceit  and  fraud,  from  another  old  French 
word  barat,  signifying  deceit,  trickerv,  or  cheating, 
and  which,  like  the  other  French  word  barrcUe,  came 
from  a  common  origin.    From  these  sources,  two 
words    came    ultimately    into   use    in    England, 
barrati^y  and   barrator,   and    Coke,    in   defining 
barrator,  has  left  us  a  very  clear  idea  of  the  legal 
meaning  of  both  words.    He  is,  says  Coke,  "  a 
mover,  stirrer  up  and  niaintainer  of  strife  in  three 
ways :  1.  In  disturbing  the  peace.    2.  In  taking  or 
detaining  the  possession  of  noases,  lands,  or  goods, 
whid^  are  in  controversy,  by  craft  or  deceU,    8.  Bt 
sowing  calumnies,  etc.,  wnereby  discord  aEiserf^n 
between  neighboTirB ;"    ^Cma  c£  '^asmdsc^ « ^  ^ 
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366.)  We  have  here  both  meanings,  strife  and  con- 
tention, and  deceit  or  fraud,  growing  out  of  the 
compound  origin  and  synonymous  use  of  the  word. 
Indeed,  in  the  sense  of  strife  and  contention,  it  was 
used  in  connection  with  policies  of  insurance  as  late 
even  as  the  middle  of  the  last  century.  Kersey, 
in  his  edition,  in  1707,  of  Phillips'  New  World  of 
Words,  gives,  as  the  sole  definition  of  barratry, 
"  a  word  that  is  used  in  policies  of  insurance  for 
ships,  signifying  dissensions  and  quarrels  among 
the  officers  and  seamen,"  and  Martin,  in  his 
English  Dictionary  of  1748,  says,  barratry  "  in  in- 
surance, signifies  dissensions  and  quarrels  among 
officers  and  seamen."  But  Kersey,  who  pub- 
lished a  dictionary  of  his  own  between  tnese 
periods,  incorporates  it  simply  as  a  law  term  as 
loUows :  "  Barratry  (L.  T.),  when  the  master  of  a 
ship  cheats  the  owners  or  insurers,  either  by  run- 
ning away  with  the  ship  or  embezzling  their  goods :" 
(Kersey's  Dictionary,  3rd  edit.  1721 .)  In  the  succeed- 
ing and  fuller  work  of  Bailey,  it  is  given  as  a  term 
in  commerce,  thus :  "  Barratry,  barretry  (in  com- 
merce), is  the  master  of  a  ship  cheating  the  owners 
or  insurers,  either  by  running  away  with  the  ship, 
sinking  of  her,  or  embezzling  the  cargo"  (Bailey's 
Dictionary,  folio  of  1736),  and  this  exposition  of  its 
meaning  has  been  substantially  followed  by  the 
lexicographers  to  the  present  time.  Ash,  in  his 
dictionary  of  1775,  succinctly  defines  it  as  "the 
crime  of  the  shipmaster  who  cheats  the  owners,' 
and  Webster,  in  a  more  elaborate  definition,  limits 
it  to  a  fraudulent  breach  of  duty,  a  wilful  act  of 
illegality  or  breach  of  trust,  with  dishonest  views, 
by  the  master  or  mariners,  to  the  injury  of  owners 
of  the  cargo  or  ship,  without  the  consent  of  the 
party  injured :  (Webster's  Quarto  Dictionary,  186'1'.) 
How  the  same  word  came  to  express  things  so  dis- 
tinguishable from  each  other,  as  strife  or  quarrelling, 
and  deceit  or  fraud,  is  explainable  by  its  origin 
and  history.  The  root  or  parent  is  to  be  found  in 
tlie  Sanscrit  BImrat,  meaning  war  (Haugh ton's 
Sanscrit  Diet.,  Lond.  1833).  From  this  was 
formed  in  the  Sanscrit  another  word  Bharafar, 
meaning  an  act  which  is  a  trespass  against  morals 
or  justice,  or  an  unjust  or  immoral  action  (id.), 
probably  used  in  its  first  formation  to  designate 
an  unjust  war,  and  which  afterwards  acquired  in 
the  Sanscrit  a  more  general  signification  ;  both  of 
which  words  have  survived  and  are  now  in  use  in 
modem  Hindustani ;  the  latter  slightly  modified 
in  form,  hhaari,  barhi,  hurai,  and  with  other  words 
formed  from  it,  as  hharam,  bharamani,  but  re- 
ttiining  in  their  various  forms  the  same  general 
signification,  which  may  be  illustrated  by  a  word 
now  in  in  very  generel  use  in  India,  barakat,  evil 
(Forbes*  English  and  Hindustani  Diet. ;  Shako- 
spear's  Hindustani  and  English  Diet.).  These  two 
primitive  words,  Bharat  and  Bharata^  with  signi- 
fications more  or  less  equivalent,  are  to  be  found 
in  some  form  or  other,  m  the  tongues  of  all  the 
nations  of  the  Indo-European  group,  that  derive 
their  language  from  this  parent  source.  Thus 
barathrum,  both  in  the  Greek  and  in  the  Latin, 
was  the  name  of  the  pit  into  which'the  condemned 
criminals  were  thrown,  and,  as  a  word  for  pit, 
dungeon,  or  the  infernal  regions,  became  barathro 
in  the  Spanish,  and  the  Portuguese,  and  bar  afro 
in  the  Italian.  In  the  Latin  barratiis  was  the 
tumultuous  shout  of  the  Roman  or  German  armies 
when  about  to  engage  (Cole's  Latin  and  English 
Diet.,  London,  1679  ;  Andrews'  "Latm  Iito- 
Qon,    barUus).     In   the    earlieBt   forma    ot    t>^<d 
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tongues    that   prevailed    in    France    harni  mi 
the  word  in    general  use    for    deceit,  cheating 
decoying,  finesse  and  trickery,  and  in  this  seon 
was  incorporated  in  the  form  of  the  prayer  used 
by  the  penitents  in  the  churches  in  asking  ht- 
giveneness    (Du    Gauge   and     Dufresne's  (xk» 
sarium,  Paris,  1773;  Menage  Diet.  Etymologiqoe 
de    la   Langue    Francais,    Paris,  1750).    In  ott 
Armorican  it  meant  perfidy  (Necot.  Diet  Fnn-j 
cois    Latin,    Paris,   1573:  Menage  icL).    In  oldj 
Breton,   barad  was  the  word   for  treason  (Pd- 
letier  Diet.  Breton,  Paris,  1752).     In  Prov^ 
barat,  barafol,  and   baraiie^  are  all  words  signh 
fying  deceit  or  deception  (Roquefort  Glossaire  di 
la     Langue    Romancf,    Paris,     1808 ;    Honnon^ 
Diet.    Provencal,   Paris,   1846).    The  same  wod, 
in  many  forms,  was  in  extensive  use  throogfaool^ 
Europe  in  the  middle  ages,  at  the  fairs,  and  in  ihlj 
rude   commerce  of  the   Mediterranean.     In  tfeft' 
Basque  it  was  barafa ;  in  the  old  Gastilian  han^; 
in  the  Spanish  barato  and  baraia ;  in  the  Pert!" 
guese  baraia,  baraieria-,  and  in  the  Italian  handik 
In    all    these    languages    barat    or    some  worf 
formed  from  it  by  a  change  in  the  termir   *" 
meant    strife,    contention,    or    quarrelling, 
fusion    or    disorder,    intentional    wrong, 
cheating,  maliciousness,  and  also  bartoing 
selling.    It  was  used  in  the    fairs,  as  a 
descriptive    of  the    strife,   noise  and   coni 
that  existed  in  bartering  and  trying  to  get 
advantage    in    exchanging    one    commodity 
another,  which  was  the  early  mode  of 
and  as  these  noisy  marts  gave  rise  to  a  greit 
of  the  deception,  trickery,  and  cheating,  thit 
be  practisea  in  trade,  this  word  came  to  be  ap 
also  to  denote  dishonesty  in  dealing.    Thmk' 
have  in  the  Italian  of  the  period  a  series  of  ^  ^ 
expressing  alike  to  struggle,  to  contend,  to  dA; 
to  deceive,  to  barter,  to  exchange,  Ac.,  sod 
ban'atfn,  barare,  baratto,  barafare,  baraienck,li 
viento,  Ac,  and  the  same  peculiarity  existed inttl: 
Spanish,  in  the  Portuguese,  and  in  the  Fren* 
Mcnage  relates  that  there  was  a  cattle  fiiiri* 
Lyons  in  France,  called  the  fair  of  Char-Bod, 
char  denoting  dear  or  high-priced,  and  fcorirftD 
cheat;  which  name,  he  says,  was  applied  toitlfr 
cause  those  who  cheated  at  that  fair  were  tA 
obliged  by  its  regulations  to  return  the  aninMh' 
(Menage,  Dictionaire  Etymologique,  Ac.,  hard^ 
The  Italian  abounds  in  offshoots  of  this  word  of  lib 
import,  such  as   baraitiero,  corruption  haraiian» 
a  briber  or  bribe  taker;  barcUator,  an  imposts 
barro,  one  who  cheats  at  cards ;  baro,  a  knave,  anj 
the  Spanish  is  equally  fruitful  of  words  from  it  ci 
the  same  kind    (Taboado,    Die.  Espa^l,  ^ 
Paris,     1838;    Velasquez     Spanish    Dictionary; 
Baretti's  Italian  Dictionary).     In  fact,  the  coriw* 
result  of  this  inquiry  is,  wliat  has  frequently  bej 
proved  in  the  history  of  language,  that  this  wtrt 
with  an  origin  so  remote,  has,  during  so  wtfj 
ages,  in  the  different  countries  through  whiA  * 
has  passed,  and  amid  the  many  changes  in  its  ferij 
tenaciously  adhered  to  the  general  signification » 
the  two  parent  words  out  of  which  it  sprang.  ^ 
was  first  used  as  a  marine  term  in  the  ^"^i  | 
least  the  first  form  of  it  in  that  sense,  wni*  * 
have  been  able  to  discover,  is  in  that  tongnfi  BJJ 
one  of  the  oldest  lan^piages  in  Europe.  I^j* 
Basque  bara-baratu  signmed  delaying  »  ^''^ 
abandoning  her,  seizing  and  giving  her  o*fi  Tj 
^•e>\\v<(sr  ^tnall  that  followed  therefrom,  aoi 
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^a  Dec,  by  De  Larramcndi,  San  Sobas- 
In  the  Basque,  the  original  word  was 
Tj  little,  if  at  all,  changed  from  the 
'ord  in  the  Sanson t  hharaioy  and  the 
pounds  were  formed  from  it.  The  Basque 
ns  were,  from  a  very  early  period,  dis- 
as  a  maritime  people,  whose  power  and 
^uage,  at  one  time,  extended  across  the 
le  north  of  Spain,  from  the  Bay  of  Bis- 
Mediterranean,  and  the  Spanish  word 
ch  has  the  same  general  marine  significa- 
iccording  to  the  Spanish  lexicographers, 
om  these  compound  Basque  words  (De 
I.  From  5arar,  therefore,  and  from  baroto, 
long  been  and  still  is  in  use  in  Spanish, 
I  suppose,  the  Spanish  word  harateiri<i, 
ng  of  which  is  oest  expressed  in  the 
efinition  of  it.  La  perdidfa  causada  k  los 
un  barco,  6  sus  aseguradores  por  dolo  6 
1  capitan  6  tripulacion  (Velasquez) — the 
nagc  sustained  by  the  owners  of  a  ship, 
i,  by  the  fraud,  deceit,  artifice,  or  wicked- 
B  captain  or  the  crew.  It  was  probably 
i  first  used  in  Gatalonia,  in  connection 
ance,  for  the  Catalan  and  the  Castilian, 
.ges  of  Catalonia,  have  an  admixture  of 
ords,  and  the  earliest  laws  respecting 
that  we  know  of  are  found  in  the  ordi- 
Barcelona,  a  Gatalonian  city,  that  carried 
psive  maritime  commerce  with  the  south 
and  with  the  countries  of  the  east,  from 
to  the  sixteenth  centuries;  having  a 
ibunal  exclusively  devoted  to  the  con- 
of  questions  of  maritime  law  and  usage 
Historical  View  of  the  Law  of  Maritime 
)).  And  the  word,  in  its  marine  sense, 
appear,  as  far  as  I  can  find,  to  have  been 
rly  Italian  or  French  dictionaries.  In 
'.  Offley  (1  T.  R.  269),  Willes,  J.  who 
bhe  unanimous  opinion  of  the  court,  after 
at  many  definitions  of  barratry  were  to 
n  the  books,  said :  "  Perhaps  this  general 
omprehead  all  cases.  Barratry  is  every 
firaud  or  knavery  in  the  masters  of  ships 
the  freighters  or  owners  have  been 
In  the  succeeding  case  of  N^Ut  v.  Botvr- 
.  B.  323),  Lord  Mansfield  declared  that 
Qust  partake  of  something  criminal,  and 
ust  be  committed  against  the  owner  of 
either  ^  the  master  or  the  mariners. 
ock  V.  HcmcUl  (3  T.  R.  277),  Lord 
limply  held  that  when  the  master  in 
rf  his  duty  took  on  board  certain  com- 
Frhich  subjected  the  ship  to  seizure,  it 
trj,  and  in  Boss  v.  Hunter  (4  T.  R.  35), 
x^ded  that  it  was  barratry  where  the 
ber  having  deviated  from  his  course,  left 
for  a  fraudulent  purpose  and  was  never 
afterwards ;  there  being  ground  for 
khat  the  vessel  had  been  lost.  Buller,  J. 
se  said  **  barratry  was  a  question  of  law 
t  of  facts,"  that  it  was  well  settled,  and 
3  sense  of  the  word  "  a  deviation  bv  the 
T  fraudulent  purposes  of  his  own,  and 
was  "the  custinction  between  devia- 
was  generally  used,  and  barratry."  This 
in  of  Bailor,  J.  is  important,  if  the 
1  made  by  hhn  is  a  correct  one,  as  it 
show  that  negligence  merely  is  not  bar- 
vnAkm  in  the  law  of  insurance,  in  its 
mfle,  M  any  change  or  varying  of  the 
out  aeoeniiTy  orjnat  catuse,  by  wnioh  the 


risk  is  enhanced  (Phillips  on  Insurance  sects.  977, 
979,  460,  984.)  It  means  voluntary  acts  or  acts  of 
neglect,  not  arising  from  necessity  or  just  cause, 
ana  if  it  does  not  come  within  this  exception,  it  is 
wholly  immaterial  with  what  motive  the  act  is 
done,  which  is  a  deviation  or  a  departure ;  for  if, 
after  the  risk  is  assumed,  it  is  enhanced,  or  varied, 
the  deviation  dischara^es  the  policy.  This  is  what 
Buller,  J.  refers  to  when  he  speaks  of  "  deviation 
as  it  is  generally  used,"  and  the  case  now  before 
us  is  a  familiar  illustration  of  deviations  of 
this  kind,  which  discharges  the  policy ;  for  it  is 
well  settled  that  the  exposure  of  the  goods 
in  a  greater  degree  to  the  perils  of  the  sea,  by 
stowing  them  upon  the  deck,  is  an  enhancement 
of  the  risk  which  discharges  the  underwriter, 
unless  he  is  notified  of  it  before  the  risk,  or  it  is 
provided  for  in  the  policy,  or  the  article  is  one 
that  is  generally  so  carried,  or  must  be  from  its 
character:  {Lennox  v.  United  States  Insurance 
Company,  3  Johns.  Ch.  178;  Tatmtoti  Copper 
Compcmy  v.  Merchants*  Insv/rance  Corwpany,  22 
Pick.  108 ;  Smith  v.  Mississippi  Fire  and  Marine 
Insurcmce  Compannf,  11  La.  142;  Brooks  v.  The 
Oriental  Insurance  Gompaivy,  7  Pick.  259 ;  Blackeit 
V.  The  Boycd  Exchange  Asswromce  Company,  2 
Cromp.  &  Jer.  250 ;  Crechy  v.  HoUy ,  14  Wend.  25 ; 
Phillips  on  Insurance,  ss.  460  and  985.)  Now  the 
stowing  of  the  cotton  upon  deck  by  the  master  of 
the  Victoria,  would  not  within  Bullar,  J.'s  dis- 
tinction, be  barratry,  imless  it  was  done  by  him  for 
some  fraudulent  purpose  of  his  own,  and  of  this 
there  is  no  prct^ce,  nor  anything  at  least  in  the 
evidence  that  would  warrant  us  in  assuming  it. 
In  Moss  V.  Byron  (6  T.  R.  379),  cruising  by  the 
master  of  an  armed  merchantman  for  prizes  con- 
trary to  the  orders  of  his  owner,  was  held  to  be 
barratry  for  the  reason  that,  if  any  loss  or  acci- 
dent had  happened  to  the  ship  dunng  that  time, 
the  owners  would  have  been  liable  to  the 
freighters.  It  is  not,  however,  a  very  satisfactory 
case,  nor  very  well  reasoned.  A  much  more  im- 
portant one  is  Phyn  v.  The  Royal  Exchange  Assur 
ance  Com/pany  (7  T.  R.  505),  for  there  the  entire 
Bench,  Lord  Kenyon  and  Ashurst,  Grorse,  and 
Lawrence,  JJ.,  held,  that  there  must  be  fraud  to 
constitute  barratry.  Each  judge  expressed  him- 
self to  that  efiect,  and  the  point  may  be  said  to 
have  been  directly  involved,  for  it  was  a  deviation 
from  the  vessel's  course,  either  from  ignorance, 
negligence,  or  other  cause,  which  led  to  her  cap- 
ture, and  Lord  Kenyon  told  the  jury,  that  it  could 
not  be  barratry  without  a  fraudulent  purpose  in 
the  captain  at  the  time,  and  he  leil  that  question, 
the  existence  or  not  of  a  fraudulent  purpose,  to 
the  jury,  who  found  that  the  deviation  was  owing 
to  ignorance  or  something  else,  but  that  it  was 
not  fraudulent;  and  the  court  unanimously  re- 
fused to  disturb  the  verdict.  Lord  ElleubOrough, 
in  the  case  idready  cited  {Earle  v.  liowcrofl,  8  East, 
126),  gave  as  the  result  of  the  preceding  cases,  and 
what  he  evidently  meant  to  be  a  definition,  "  that  a 
fraudulent  breach  of  duty  by  the  master  in  respect 
to  the  owners,  or  a  breacn  of  duty  in  respect  to  his 
owners  with  a  criminal  intent  or  ex  indlefioio,  ia 
barratry,"  and  in  a  subsequent  case  said,  "  that 
the  term  was  large  enough  to  include  every 
spedes  of  fraud  or  malus  doUu  committed  by  the 
master :"  {Boehm  y.  Oonibe,  2  M.  &  Selw.  172.) 
While  in  Todd  v.  BUehie  (Stark.  240).  in  which  the 
vessel  having  sprung  a  leak,  put  into  th«  Boi^Okt 
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taken  place,  broke  up  her  ceiling  and  bows  with 
crowbars,  by  which  the  ship  was  xnuch  injured 
and  weakened — an  act  relied  upon  as  having  been 
done  to  procure  the  condemnation  of  the  vessel, 
and  therefore  amounting  to  barratrjr,  Lord  Ellen- 
borough  said :  **  In  order  to  constitute  barratry, 
which  is  a  crime,  the  captain  must  be  proved  to 
have  acted  against  his  better  judgment,"  and 
added  "  as  the  case  stands  there  is  a  whole  ocean 
between  you  and  barratry."  This,  however,  was 
a  Nisi  PriuB  case.  The  facts  are  not  very  fully 
reported,  and,  without  knowing  how  the  case  stood 
upon  the  evidence,  it  is  not  possible  to  know  the 
exact  reasons  upon  which  he  relied  for  nonsuiting 
the  plaintiff.  This  discrimination  is  the  more 
necessary,  as  there  are  two  other  cases  decided 
by  this  eminent  judge  which  can  scarcely  be 
reconciled  with  this  case  in  Starkie.  In  Hey* 
mem  V.  Parish  (2  Camp.  140),  the  captain,  con- 
trary to  his  orders,  sailed  in  a  foul  wind  having 
before  refused  to  sail  when  the  wind  was  fair.  He 
disobeyed  the  instructions  of  the  pilot,  and  an 
anchor  having  been  cot  out,  to  prevent  the  ship 
firom  going  on  shore,  he  cut  the  cable  and  allowed 
the  vessel  to  drift  upon  the  rocks.  Lord  Ellen- 
borough  said,  "  that,  upon  this  evidence,  it  was  a 
clear  case  of  barratry,"  and  Parke,  for  the  defen- 
dant, having  suggested  that  there  did  not  ap|>ear 
to  be  any  mud.  Lord  EUenborough  replied  that 
that  was  not  necessary ;  that  it  had  been  decided 
that  a  gross  malversation  by  the  captain  in  his 
office  is  barratrous.  In  the  other  case  (Pvpon  v. 
Cole,  1  Camp.  434),  the  vessel  was  seized  in  con- 
sequence of  the  mariners  smuggling  goods  on 
board;  and  although  this  was  done  witnout  the 
knowledge  of  the  master,  Lord  EUenborough  held 
that  it  was  a  clear  case  of  gross  negligence  on  his 
part ;  that  it  was  his  duty  to  have  prevented  the 
repeated  acts  of  smuggling  by  the  seamen  ;  that, 
by  neglecting  to  do  so,  he  haa  allowed  the  risk  to 
be  materially  enhanced,  and,  by  doing  so,  had 
discharged  the  underwriters.  This  case  would 
seem  to  have  given  rise  to  the  impression  that,  if 
the  loss  arises  through  an  act  of  gross  negligence 
on  the  part  of  the  captain,  it  is  barratry :  {The 
Paiamsco  Inawra/rtce  Compamf  v.  CouUer,  3  Pet. 
U.  S.  234 ;  Lanjoton  v.  The  Sun  Mutual  Insu/ra/nce 
Company,  2  Gush.  500;  Park  on  Insurance,  84, 
2  Am.  eoit.),  and  as  the  correctness  of  this  wHl  be 
hereafter  considered,  it  may  be  well  here  to  dis- 
tin^ish  precisely  what  was  decided  in  this  case, 
which  was  this :  that  a  master  of  a  vessel  cannot 
recover  the  insurance  under  a  policy  containing  a 
barratry  clause,  where  the  loss  arose  through 
barratrous  acts  of  the  mariners,  which  might 
have  been  prevented  by  a  proper  exercise  of 
vigilance  on  his  part.  It  will  not  be  necessary 
to  follow  consecutively  the  succeeding  English 
cases,  for  they  all  conform  substanti^y  to  the 
exposition  of  barratry  given  in  the  decisions  that 
have  been  examined.  The  last  of  these,  however, 
is  a  very  important  one  (Qrill  v.  Oeneral  Iron 
Screw  CoUier  Compawu,  2  Mar.  Law  Cas.  O.  S. 
862;  3  Id.  77;  Eng.  L.  Eep.  1  0.  P.  600;  in 
error,  8  Id,  476 ;  14  L.  T.  Eep.  N.  S.  711 ;  18  L.  T. 
Bep.  N.  S.  485),  for  there  a  collision  arose  from 
the  steersman  of  a  vessel  starboarding  the  helm, 
contrary  to  the  regulations  of  the  Merchant  Ship- 
ping Act  (17  &  18  Yict.  c.  104),  and  although  the 
statute  declared  that  if  any  damage  should  arise 
from  the  non-observance  of  the  regaAativouA,  \^ 
Bboald  "  be  deemed  to  haye  been  oGGaBioxi»^\>^  ^\iq 
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wilful  default  of  the  person  in  charge  of  the  ded 
of  the  ship,"  the  court  held  that  this  was  not  ski 
arising  from  barratry.     That  it  did  not  appev 
what  was  the  extent  of  the  do&ult  in  impropeilf 
starboarding  the  helm,  which  may  have  beennjt. 
thing  from  simple  negligence  to  actual  m^ 
sance ;  that  there  was  therefore  no  proof  of  bun* 
try  but  for  the  statute,  and  that  the  statote  m 
not  passed  to  decide  such  questions,  bat  mereljtej 
regulate   ships   and   the  rights    of   ^powno^i 
as  between  themselves.      "Diis  case  may  be  i»  - 
garded  as  distinctly  excluding  from  barratry  ihi! 
the  law  denominates  negligence,  fertile  jadge^i 
the  trial,  left  it  to  the  jnrv  to  say  wh^er  U 
coUision  which  caused  the  loss  of  the  goods  vk 
occasioned  by  the  negligence  of  the  d^endoA 
crew,  and  the  jury  found  specially  that  there  nt 
negligence  on  the  part  of  the  defendant's  t8«L 
As  barratry  was  among  the  excepted  perils  in  tliv 
bill  of    laaing,  the  defendants  insisted  that  jkj 
was  error   in  the   judge  not  to   distinguish  i 
this  case  between  ordinary  and  gross  negl^ei^j 
upon   the    assumption,  as    I  imer,  that  u  tti ' 
collision    arose    n*om    gross    neglisence  it  « 
barratry,  a  loss  for  which  the  defendants  in 
not  answerable.    But  the  court  refused  to  distil] 
the  verdict  upon  any  such  ground,  holding  di 
gross  in  connection  with  negligence  was  a  mi 
word  of  description  and  not  a  definition,  andthitv  \ 
meaning  could  be  attached  to  it  in  connection lii 
the  case  before  the  court.    Lloyd  against  Uiesa 
defendants  (3  H.  &  Colt.  284),  was  a  case  M 
also  out  of  the  same  collision,  which  came  beliij 
the  Court  of  Exchequer  upon  the  pleadings.  ^\ 
averment  in  the  declaration  there  was  ths^^i 
collision  and  consequent  injury  was  caused  bfv; 
through  the  gross  carelessness,  negligence^  i^ 
management,  and  improper  conduct  of  the  drift 
dants,  their  servants  and  mariners ;  an  ayei^ 
upon  which  the  defendants  relied,  as  showing  i^ 
the  loss  was  within  the  excepted  perils,  o«* 
which  was   "  barratry    of  master  or  marintfii 
but  the  court  held  in  effect,  that  it  was  an  i* 
ment  of  a  loss  by  negligence  and  not  by  hani^ 
BramweU,  J.  distinguishing  that  there  niigB|| 
wilful  negligence  and  yet  not  barratrcas;w> 
barratry  implies  a  secret  and  fraudulent  actMii^ 
which    the    shipowner    cannot    guard;  wMJJ 
negligence  may  oe  prevented  by  employing  »>k» 
ful  master  and  proper  mariners.    Tne  cases  in  <• 
own  State  are  to  the  same  effect.    In  ^^^i 
The  Phoenix  Insura/nce  Company  (l^^^^^SJ 
the  vessel  bein^,  as  the  case  now  before iu^_^ 
laden,  thirty-six  kegs  of  gunpowder  were  sfc^ 
in  the  cabin,  close  up  to  the  companion  mji^ 
plimk  of  which  towcurd  the  binnacle  being bj**" 
an  inch  thick,  and  the  plank  of  the  binnad^b^ 
inch  thick.    The  candle  in  the  binnade,  b^ 
burnt  down  to  the  socket  on  a  stormy  0^8^*? 
the  socket  being  too  hot  to  put  anotnerosBdlB 
it  immediately,  a  seaman,  as  it  was  ^^^'^Jj^ 
at  the  time,  stuck  the  candle  temporarfly*^^ 
the  side  of  the  binnacle,  wluch,  within***? 
minutes,  set  the  binnacle  on  fire,  and  beM  ^ 
fire  could  be  extinguished,  the  vessel  bj^jj? 
killing  every  one  on  board,  exoept  one  F*"^?^ 
Here  there  was  negligence  on  the  part  <•  ^ 
master  in  stowing  the  gunpowder  okMeiy^, 
companion  way  adioinmg  the  binpaol6>>^*L 
lighted  candle  was  kept  constantly  tiirOiff*Z 
lii^t,  %svd  ^08s  carelessness  in  tm  aetf 


MARITIME  LAW  CASES. 


38d 


EBICAN  BSPS.] 


IbELAND  and  OTHZBS  V,  LiVINGSTOK. 


[H.  OF  L. 


sseL  The  negligence  of  the  master  in  that 
was  of  the  same  general  character  as  the 
^Dce  of  the  master  in  this.  It  was  an  act  of 
>per  stowage,  and  was,  like  the  negligence  in 
ase,  the  remote,  though  not  the  direct,  cause 
)  loss ;  the  direct  cause  here  being  the  jettison, 
:here  the  fire.      Barratry  was    one  of  the 

insured  aeaiiiBt,  and  it  was  claimed  that 
tegligence  there  established,  as  it  is  claimed 
the  negligence  here  establishes,  a  loss  by 
try.  Indeed,  that  case  was  even  stronger 
this,  for  there  the  negligence  of  the  mariner 
crated  with  the  previous  negligence  of  the 
iptain  in  bringing  about  the  loss.  But  the 
said  that  it  was  "  impossible  to  consider  the 
^nce  by  which  the  loss  was  occasioned  as 
ating  to  barratry; "  that  it  was  "  well  settled 
>n  act  to  be  barratrous  must  be  done  with  a 
ilent  intent  or  ex  mcHeficio"  In  The  Atneri' 
isurance  Company  v.  Bryan  (26  Wend-  678), 
or  Ycrplanck  said,  that  barratry  must  mean 
nclude  all  fraud,  knavery,  breach  of  trust, 
er  criminal  conduct  of  the  master  or  mari- 
whereby  the  owner  or  freighter  suffers 
»r  the  subject  insured  is  destroyed;"  and 
;ellor  Kent,  in  his  Commentaries,  defines  it, 

same  effect,  but  more  precisely,  as  meaniilg 
dulent  conduct  on  the  part  of  the  master,  in 
aracter  as  master,  or  of  the  mariners,  to  the 

of  the  owner,  and  without  his  consent,  and 
les  every  breach  of  trust  committed  with 
lest  views :"  (3  Kent's  Com.  4th  edit.  305). 
learly  deducible  from  these  cases  that  a  loss 
g  from  what  in  law  is  denominated  negli- 
,  is  not  barratry.  But  Johnson,  J.  declared, 
3  Patapsco  Insurance  Company  v.  GovUer  (3 
U.    S.  234),    that    negligence    itself,    when 

is  evidence  of  barratry.  Park,  in  his  work 
surance,  says  that  any  act  of  the  maater 
riuers,  which  is  grossly  negligent,  tending  to 
own  benefit  to  the  prejiidice  of  the  owner  of 
dp,  and  without  their  consent  and  privity,  is 
:ry  :  (Park  on  Insurance  2nd  Am.  edit.  84.) 
,  C.J.  says,  in  Lawton  v.  T/te  Mutuial  In' 
ce  Company  (2  Cush.  500),  that  the  act  must 
ful,  ana  not  caused  by  negligence,  unless  the 
;ence  be  so  gross  as  to  amount  to  fraud,  and 
ps  includes  in  the  general  definition  of 
try  very  gross  and  culpable  negUgence  in 
laster  or  mariners,  contrary  to  their  duty  to 
vmer,  and  that  might  be  prejudicial  to  him 
others  interested  in  the  voyage  or  adventure 
illips  on  Insurance,  1062).  Tnis  had  led  to 
lewed  misapprehension  of  barratry,  by 
ing  negligence  with  it.  The  effect  of  re- 
g  to  or  using  the  term  "  gross  negligence" 
mislead ;  for  in  the  science  of  the  law  there  is 
2h  thing  as  degrees  of  negligence.  There 
»e  degrees  of  care,  as  more  care  is  required 
tain  cases  than  in  others,  and  it  has  become 
kbit  to  distinguish  between  slight,  ordinary, 
t^at  care  ;  but,  whatever  may  oe  the  degree 
loant  of  care  demanded  in  the  particular 
ce,  it  is  the  neglect  to  bestow  it  which  is 
ised  in  the  law  by  the  word  ''negligence." 
Qgal  meaning  of  negligence  has,  in  a  re- 
elementary  work,  been  comprehensively 
'^ery  accurately  defined,  as  including  every 
h'  of  trust  not  clearly  intentional,  as  sig- 
ig  the  want  of  care,  caution,  attention, 
<^  or  discretion  in  having  no  positive 
taoDi  to  injure ;  oonsistipg  ei£er  in  toe  oare* 


less  performance  of  obligations  assumed  by  con* 
tract,  or  the  neglect  of  those  which  are  imposed  by 
law:  (Shearman  and  Bedfield  on  Negligence, 
cap.  1.)  And  barratry,  as  has  been  shown,  means 
much  more  than  this.  As  a  marine  term  it  means 
an  intentional  injury  to  the  vessel  or  to  the  cargo ; 
or  some  unlawful,  fraudulent,  or  criminal  act, 
whereby,  or  in  the  prosecution  of  which,  loss  or 
ii\jury  arises  to  the  owners  of  the  vessel,  or  of  the 
cargo,  or  to  the  insurers,  and  does  not  embrace 
what  in  the  law  is  denominated  negligence.  So 
far,  therefore,  as  the  plaintiffs  seek  to  recover  under 
the  policy  for  a  loss  arising  from  barratry,  this 
action  cannot  be  maintained.  It  is  now  setUed  in 
the  law  of  insurance  that  if  the  proximate  cause  of 
the  loss  was  the  peril  insurea  a:;ainst,  and  the 
remote  cause  was  some  act  of  negligence  on  the 
part  of  the  master  or  the  mariners,  the  under- 
writers are  liable,  as  where  fire  is  one  of  the  perils 
insured  against,  and  the  fire  which  produced  the 
loss  is  attributable  to  an  act  of  negUgenoe  in  the 
master  or  any  of  the  crew :  (See  the  cases  collected 
in  Phillips  on  Insurance,  sect.  1096.)  Here  the 
proximate  cause  was  the  jettison,  and  the  remote 
one  the  neghgence  of  the  master  in  stowing  the 
cotton  upon  deck,  and  a  loss  by  jettison  was  one 
of  the  perils  insured  against.  But  I  do  not  under- 
stand that  this  rule  appUes  where  there  has  been 
a  deviation  or  departure,  producing  a  change  of 
risk  so  matenal  as  to  discnarge  the  underwriters 
from  the  policy,  or  where  they  insure  goods  upon 
a  clear  bill  of  lading,  there  is  an  implied  warranty 
that  the  goods  are  or  will  be  stowed  in  the  usual 
and  ordinary  manner,  which  is  in  the  vessel's 
hold,  and  if  this  is  not  done,  but  the  goods  are 
carried  on  deck,  except  in  a  case  where  that  is 
justifiable,  the  policy  never  attaches,  for  the  reason 
that  it  is  a  gpreater  risk  than  the  underwriter  agreed 
to  take :  (1  Phillips  on  Insurance,  sects.  460,  686, 
704 ;  1  Amould  on  Insurance,  213,  Am.  ed. ;  Lennox 
V.  The  U.  8.  Ins.  Co.,  3  Johns.  Ch.  178 ;  SmUh  v. 
Wright,  1  Car.  44;  Wolcott  v.  Eagle  Ins,  Co,,  4 
Pick  429.)  Goods  carried  upon  deck  are  not 
within  the  protection  of  the  poUcy,  nor  can  there 
be  any  claun  for  contribution  upon  a  general 
average,  if  they  are  jettisoned,  except  in  the  cases 
where  they  are  generally  or  must  necessarily  be  so 
carried ;  or  where  it  is  done  with  the  knowledge 
and  implied  consent  of  the  underwriter  (Phillips 
id.,  cap.  15,  sect.  2),  which  was  not  the  case  here. 
The  plaintiffs  thei^oforo  have  no  cause  of  action 
against  the  underwriters  upon  the  policy.  The 
only  remedy  is  an  action  agamst  the  master  or  his 
principal  for  the  damages  sustained  through  the 
negligence  of  the  master  in  carrying  the  cotton 
upon  deck.  The  verdict  should  be  set  aside  and  a 
new  trial  ordered. 


HOUSE   or   ZiOBDS. 

Reported  by  Dovqlas  KniGsrou),  Eaq.,  Barrister-at-lAW. 

June  29  and  30, 1871 ;  Feb.  15,  and  AprU  30, 1872. 

(Present :  Lord  Chelmsfobd,  Lord  Wsstbu&t,  and 

Lord  CojJOSSLJ.) 

Ibeland  and  OTHEBS  V.  LiVINeSTON. 

Principal  and  agent — Ambiguous  inaWuctions — 
Less  guantiiy  than  thai  ordered  by  prinevpal 
purchased  and  shipped  by  of/ent — Construction, 

The  defendant^  a  merchant  in  Liverpool,  vfroU  to 
^  plaiat^Sf  eommission  agents  at  MauriHuss 


H-ofL.] 

600  (on*  0/  tugar,  at  a  certain  limit  to  cover  coel, 
freight,  and  inavranee.  The  letter  also  contained 
thie  clause  "  50  t4ytui  tnore  or  less  no  moment  if  it 
enables  you  io  get  a  suitable  vegeel."  The  plain- 
tiffs uged  all  diligence,  but  from  the  circumstances 
of  the  trade  in  Mauritini  were  unable  to  procure 
more  than  400  Ions,  vjithout  exceeding  the  limit 
faced  by  tlte  defendant.  The  plaintiffs  having 
bought  a/nd  shipped  this  quantity,  the  defsTtdant 
refused  to  accept  the  svgax-  on  the  ground  that  the 
plaintiffs  had  notfoUoiaed  the  instructions  given 
to  them : 

Held  (reversing  the  judgment  of  the  Court  of 
^Exchequer  Chamber)  that  the  defendant  was 
hound  to  accept  the  cargo;  for  that,  whatever 
might  be  the  proper  eonslrueluyn  of  the  terms  of 
tlie  defendant  s  tetter,  the  plaintiff's,  having  bond 
fide  adopted  a  conslnicfiMi  of  which  the  document 
wasfairhj  capable,  toere  not  to  be  held  responsible 
for  (he  lose  arising  out  of  the  transaction. 

Error  from  &  jndgmon*  of  the  Conrt  of  Exchequer 

Chamber,  upon  m  special  caeo  stated  for  the  opinion 

of  that  conrt. 
The  material  facta  were  as  follows  : — 
The  pliuntiffa  wore  commisaion  agents  in  the 

Manritias ;  the  defendant  wns  a  merchant  at  Liver- 

In  Jnly  1864,  the  defendant  sent  to  the  plaint  iffa 
the  following  letter : 

Uvenxml.  July  25.  IBM. 

Dear  Sir, — H;  opinioD  is  tliat  ahonld  the  beet  crop 
prove  leu  than  naoal,  there  ma;  be  a  good  chance  of 
■omething  being  made  by  importing  cane  angu  at  about 
the  limit  I  am  going  to  give  jou  aa  »  maTJninm,  sa; 
26i.  9(1.  for  Nob.  10  to  12,  and  yoo  may  sMp  me  500  tocB 
to  cover  coat,  freight,  and  inanimnoe  ;  fifty  tons  mora  or 
leiB  of  no  moment  if  it  enables  yon  to  get  a  anitable 
vaiael.  Yon  will  pleaae  provide  inanranoe  and  diaw 
upon  me  for  oob^  thereof,  aa  cuBtomary,  attaching 
docnmeate,  and  I  engage  to  give  aotne  due  protection  on 
preBentAtion,  I  Bhotdd  prefer  t^e  option  of  Bending 
veBBol  to  London,  Liverpool,  or  the  Clyde,  hot  if  that 
ia  not  oompftsaable,  yon  may  ahip  to  either  Liverpool  or 
London. 

After  the  above  letter  had  been  written,  Mr. 
Haitland,  the  plaintifla'  t^nt  at  Liverpool,  called 
at  defendant's  office,  and,  having  been  shown  a 
cop7  of  the  letter,  suggested,  though  without  in- 
atructions  from  the  plaintiffs  to  do  so,  that  it 
would  be  prudent  for  the  defendant  to  send  the 
following  telegram  to  Mr.  Ireland : — 

In  writing  to  ManritinB,  gay  Mr.  LivingBton'B  insor. 
'o  be  done  with  averaf^e,  and.  if  poBBible,  the  ahip 


MARITIME  LAW  CASES. 
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a  oall  for  ordera  ft 


e  United  King- 


The  defendant  aocordingly  aeni  this  telegram, 
which  was  forwarded  by  Mr.  Ireland  to  the  plain- 
tiffs at  Mauritius. 

On  6th  Sept.  1864,  the  plaintiffs  wrote  to  the  de- 
fendant ae  follows ; — 

Wo  are  in  rsooipt  of  ysor  eateemed  tavonr  ot  July  25, 
uid  take  dne  note  that  m  the  hope  of  Bome  gooil  luting 
done  by  importing  angar,  you  anthoriae  na  to  parclio^u 
and  ship  011  yonr  oooount  a  cargo  of  abont  500  tonn,  pro- 
vided wo  can  obtain  Noa.  10  to  12  D.S.,  at  a  coat  of  n'lt 
exceeding  26s.  9d.  per  cwt.,  free  on  board,  including  ooatx, 
freight,  and  inauiance  ;  and  your  remarka  regarding  the 
deatination  of  the  veaael  have  alao  oar  attention,  &o. 

When  the  letter  of  25th  July  reached  the  plain- 
tiffs at  Mauritius  the  price  of  sugar  and  iste  of 
freight  were  too  high  to  admit  of  the  plaintiffs 
purchasing  and  shipping  at  the  limit  prescribed  by 
the  defendant  in  his  letter.  In  the  course  of  Sep- 
tember the  plaintiffs  obtained  an  oSac  of  !i«ii^t  cA  \ 
21  10a.  per  ton  by  the  ahip  Ilma,bb8kb«at^t«aiig  \ 


P- 

lower  in  consequence  of  the  ship's  sgeati 
anziona  to  complete  her  cargo  and  deapUct 
her  time  charter  had  not  mnoh  longer 
The  plaintiffs  then  succeeded  in  porcbiisis 
several  brokers,  in  fourteen  distmct  lots, 
too  tons  of  BDgar,  of  the  specified  qn&lii 
shipped  that  quantity  in  the  Ibaa  bj  Se 
The  plaintiffs,  tnoagh  using  all  due  dihgeoo 
anable  to  obtain  any  more  su^ar  d  the  e| 
quality,  except  at  a  price  which  would  lu 
seeded  the  defendant's  limit. 

On  Oct.  26  the  plaintiffs  received  feom  1 
Pendant  a  letter,  dated  Sept.  24,  in  which  ^ 
IMssage : — 

It  eacaped  me  to  write  to  yon  in  Angut,  h 
lioping  that  the  tenor  of  my  letter  in  givni  ni 
wiu  have  prevented  your  acting  for  ms  luAl 
further  written  to  you,  i.e.,  oonjertoring  tbi 
•dvicea  from  other  corrsapon  dents  would  aaniJr 
formation  aa  to  a  tuller  supply  of  beet.  The  1ki< 
from  Cuba,  &o.,  has  oompletely  apaet  oui  pi 
tugsi,  and  it  ia  difflonlt  to  form  any  opinion  u 
future  of  the  article.  I  wonld  prefer  for  thB  \m 
do  nothing,  and  am  aatiafied  that  low  rates  miut  1 

some  time I  will  write  to  yon  fmthei 

French  steamer,  on  Oct.  7  ;  but  I  fsar  your  yma 
likaly  to  fall  to  a  point  oommenaurate  with  our  f 


This  letter  did  not,  of  conrse,  arrive  till  lib 
Rma  had  sailed. 

The  plaintiffs  duly  iaanred  the  sngsr,  i> 
cost  price,  together  with  other  eipensea,  ani 
M94S81.  lis.;  for  this  sum  the  plaintiSs  d 
bill  on  the  defendant,  and  remitted  it  tohin 
the  usual  shipping  documents,  in  liters  of 
iO  and  30. 

The  hill  became  due  in  Feb.  1865,  bnt  lis 
iaiit  refused  to  pay  it,  and  to  accept  the  so; 
ihc  ground  that  the  sugar  was  not  boo 
accordance  with  his  instructions,  the  f 
being  less  than  he  had  directed,  viz.,  W 
inst^d  of  500  tons. 

The  sugar  was  then  sold,  the  sale  n 
706SI.  7».  !W.,  after  deducting  eipenses  of  ll 

This  action  was  (hen  brought  for  the  dil 
between  this  amount  and  that  of  the  bill. 

To  the  pleas,  alleging  that  the  instrad 
'.he  defendant  were  not  followed  by  the  I 
ohe  plaintiffs  demurred,  and  on  these  del 
ohe  Conrt  of  Queen's  Bench  gave  judg 
favour  of  the  plaintiffs  :  (15  L.  T.  Eep.  N. 
S9  L.  J.  50,  Q.  B.) 

On  the  trial  of  the  issues  before  CocVbi 
the  verdict  was  entered  for  the  plaintiffs, 
to  the  opinion  of  the  court  on  a  case  stu 
in  Nov.  1869  judgment  was  given  tor  the  [ 

The  Court  of  Exchequer  Chamber. 
reversed  this  judgment  (Kelly,  C.B.  Ma 
Channell,  B.B.  and  Keating,  J.;  Smitt 
Cleasby,  B.  dissentt^ntibiu) :  (L.  Hep.  5  Q 
30  L.  J.  282  Q.  B.) 

Thereupon  the  present  appeal  wao  Imw 

The  following  judges  wore  preaent 
hearing  ;  Martin,  B.  Byles,  Blackburn,  Si 
Hauuon,  J  J.  and  Cleasby,  B. 

Oiffaed,   Q.C.    and  Saymond,  for  pU 

Sir  J.  B.  EaTslake,  Q.C,  Butt,  Q.O..  an 

Ion,  for  defendant  in  error. 
The  following  cases  were  cited : — 
KreagcT  v.  BlaMli,  23  L.  T.  Bep.  N.  8.01 
5  Ex.  179  {  SUar.  LawOaa.O.&Mi" 
PeiM  -^ .  Wtav,  3  East,  93 : 
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[H.  OP  L. 


BelUngham  ▼.  Freer,  1  Moo.  P.  C.  333 ; 
Johnston  ▼.  KerMhato;  15  L.  T.  Bep.  N.  S.  485 :  L.  Bep. 
2  Ex,  82.  .*  *' 

lie  following  (question  was  proposed  to  the 
ges :  Whether  judgment  ougnt  to  be  entered 
the  plaintiffs  or  the  defendant  in  error  P 

^eb.  15. — Cleasby,  B. — My  Lords,  the  question 
i  to  the  judges  in  this  case  is,  whether  judg- 
nt  ought  to  be  given  for  the  plaintiffs  or  for  the 
cndant ;  and  I  answer  it  by  saying-that  in  my 
nble  opinion  the  plaintiffs  are  entitled  to  judg- 
Dt.  I  have  already  expressed  my  opinion  to 
t  effect  when  the  judgment  in  this  case  was 
en  in  the  Exchequer  Chamber.  Upon  further 
sideration  I  adhere  to  the  judgment  and  reasons 
a  given,  and  I  am  unwilling  to  occupy  un- 
3ssarily  the  time  of  your  Lordships  by  repeat- 

what  is  there  expressed!  It  may  be  summed 
in  a  few  words.  The  answer  to  the  question 
depends  upon  the  proper  construction  of  two 
jrs  (the  25th  July  1864,  from  defendants  to 
Qtiffs,  and  6th  S^pt.  18iS4,  from  plaintiffs  to 
tndant),  with  an  addition  to  the  first  contained 
a  telegram.  The  second  letter  is  only  an 
;ptance  of  the  instructions  contained  in  the 
J,  and  the  last  sentence  in  the  firat  letter  gives 
Mjisive  key  to  its  proper  construction.  It  is  in 
3e  words :  "  I  should  prefer  the  option  of 
ding  vessel  to  London,  Liverpool,  or  the  Clyde, 

if  that  is  not  compassable  you  may  ship  to 
ler  Liverpool  or  London."  There  are  two 
ats  contemplated,  because  there  is  a  preference. 
J  preference  is  given  to  having  a  vessel  at  the 
:>osal  of  the  defendant  as  regards  its  destination. 
8  involves  necessarily  that  the  whole  cargo 
uld  belong  to  the  defendant.  He  could  not 
^  a  destination  to  a  vei^sel  containing  cargo  of 
er  persons.  The  other  alternative  is  shipping 
>Tie  of  two  designated  ports,  London  or  Liver- 
I ;  and  this  can  be  as  well  done  whether  what 
hipped  is  part  of  a  cargo  or  a  full  cargo.    As 

iirst  alternative  of  engaging  a  vessel  to  call 

orders  could  not  be  haid,  the  other  alternative 
^y  remains,  viz.,  to  procure  and  ship  500  tons 
ty  tons,  more  or  less)  to  London  or  Liverpool, 
id  the  question  raised  is,  whether,  though  the 
fendant's  cargo  need  not  occupy  the  whole  ship, 
is  not  essential  that  it  should  form  one  shipment 

board  one  ship.  Independently  of  any  con- 
eration  founded  upon  the  customary  and 
pessary  mode  of  executing  such  an  order  at  the 
.uritius,  it  would  be  a  reasonable  con- 
action  of  the  instructions  to  say  that 
a  vessel  bound  for  one  of  the  desi^ated 
*t8  was  ready  to  take  400  tons  at  an  easy  Freight 
vould  be  right  for  the  agent  and  his  duty  to 
:e  the  opportunity  afforded  of  acting  upon  the 
ler ;  for  the  plaintiffs  at  that  time  had  by  this 
;er  of  6th  Sept.  accepted  the  employment 
the  defendant  for  the  usual  commission  and 
rard,  and  were  his  agents,  and  bound  to  use  due 
i  reasonable  care  and  diligence  as  Huch.  It  was 
i  a  mere  contract  between  vendor  and  vendee 
le  the  case  of  Kreuger  v.  Blanch,  which  will  be 
)rtly  noticed),  although  after  the  goods  were 
pped  a  relation  like  that  of  vendor  and  vendee 
;ht  arise.  But  when  an  order  of  this  descrip- 
a  is  given  to  be  executed  at  the  Mauritius  (not 

order  of  an  unusual  nature,  but,  as  appears 
m  the  case,  a  customary  one),  it  seems  to  me 
vonld  be  unreasonable  in  dealing  with  the  con- 
st of  the  agent  to  exdado  from  consideration 


the  usuaT  and  customary  mode  of  executing  such 
orders.  And  one  statement  appears  to  be  con- 
clusive of  the  case.  For  it  is  found  as  a  fact  that, 
supposing  the  instructions  not  to  be  limited  to  the 
engagement  of  an  entire  ship  to  call  for  orders, 
the  plaintiffs  in  shipping  the  392  tons  acted  in 
conformity  with  the  usage,  as  it  was,  I  submit, 
their  duty  to  do.  One  case  was  refeired  to  in 
the  course  of  the  argument,  and  much  relied 
upon  by  the  learned  counsel  for  the  defendant: 
(Kremer  v.  Blanck,  3  Mar.  Law  Cas.  O.  S.  470 ; 
L.  Eep.  5  Ex.  179;  23  L.  T.  Rep.  N.  S.  128). 
The  decision  in  that  case  has  really  no  bearing 
upon  the  present,  for  the  following  reasons : 
First,  the  propriety  of  executing;  the  order 
by  more  than  one  shipment  (which  is  the  real 
question  in  the  present  case)  was  never  under 
consideration ;  secondly,  in  that  case  the  question 
did  not  arise  between  principal  and  agent.     The 

Elaintiffs  were  timber  mercnants  at  Calmar  in 
iweden,  and  the  defendant  had  ordered  of  them 
a  certain  cargo  of  laths.  It  was  a  case  between 
vendor  and  vendee ;  there  was  one  indivisible  con- 
tract for  a  certain  quantity,  which  the  vendee  was 
entitled  to  have  executed  before  ho  could  bo  called 
upon ;  thirdly,  in  that  case  the  plaintiff  had 
shipped  a  CArgo  much  larger  than  the  cargo 
ordered  by  the  defendant,  ana  upon  the  defendant 
refusing  this  larger  cargo,  the  plaintiffs,  when  the 
vessel  arrived  at  the  port  of  discharge,  selected 
out  of  the  cargo  a  quantity  corresponding  with  the 
defendant's  order,*  and  tendered  it  to  him.  There 
was  no  shipment  made  of  the  defendant's  order, 
and  the  defendant  thereby  lost  the  benefit  of  giving 
a  destination  to  the  vessel ;  for  the  charter  was  to 
the  Penarth  Beads,  to  call  for  orders  in  the  Bristol 
Channel,  and  the  defendant  could  not  give  these 
orders  without  accepting  the  whole  cargo.  As 
this  case  has  no  bearing  upon  the  present,  I 
express  no  uncalled-for  opinion  as  to  the  correct- 
ness of  the  judgment.  In  my  humble  opinion  the 
plaintiffs  are  entitled  to  succeed,  and  the  judg- 
ment of  the  Queen's  Bench  to  that  effect  ought  to 
be  upheld. 

Blackburn,  J. — My  Lords,  I  will,  with  your 
Lordships'  permission,  deliver  along  with  my  own 
the  answer  of  my  Brother  Hannen,  who  authorises 
me  to  say  he  agrees  in  the  reasons  I  am  about  to 

give  to  your  Lordships.  In  answer  to  your 
ordships'  question,  I  have  to  say  that  in  my 
opinion  the  judgment  ought  to  be  entered  foutho 
plaintiffs.  The  question  depends  almost  entirely 
on  the  true  construction  of  the  letter  of  the  25th 
July  1864,  from  the  defendant  to  the  plaintiffs. 
In  that  letter,  as  set  out  in  the  pleadings  and 
case,  occurs  the  following  passage  :  "  The  limit  I 
am  going  to  give  you  as  a  maximum  one,  26/9  for 
numbers  10  to  12,  and  you  may  ship  say  500  tons, 
to  cover  cost,  freight,  and  insurance,  50  tons  more 
or  less,  of  no  moment,"  &c.  Probably  if  we  had 
access  to  the  original  we  should  find  that  this  is 
miscopied,  and  that  what  was  written  was  :  "The 
limit  I  am  going  to  give  you  as  a  maximum,  say 
26/9,  to  cover  cost,  freight,  and  insurance,  for  Nos. 
10  to  12,  and  you  may  ship  me  500  tons,  50  tons, 
more  or  less  of  no  moment,"  &c.  Perhaps  the 
words,  to  cover  costs,  freight,  and  insurance, '  were 
interlined  in  the  original,  and  the  copyist  has 
inserted  the  interlineation  in  the  wrong  place. 
At  all  events  the  letter  must  be  construed  as  if 
the  words  were  placed  as  I  have  suggested.  The 
terms  at  a  price,  "  to  coyer  coBt,  freight^ 
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snrance  payment  by  acceptance  on  receiving 
shipping  documents, '  are  very  usual,  and  are 
perfectly  well  understood  in  practice.  The  invoice 
IS  made  out  debiting  the  consignee  with  the  agreed 
price  (or  the  actual  cost  and  commission,  with 
•the  premiums  of  insurance,  and  the  freight, 
as  the  case  may  be),  and  giving  him  credit 
for  the  amount  of  the  freight  which  he  will 
have  to  pay  to  the  shipowner  on  actual  delivery, 
and  for  the  balance  a  drafl  is  drawn  on  the  con- 
signee which  he  is  bound  to  accept  (if  the  shipment 
be  in  conformity  with  his  contract)  on  having 
handed  to  him  the  charter-party,  bill  of  lading, 
and  policy  of  insurance.  Should,  the  ship  arrive 
with  the  goods  on  board  he  will  have  to  pay  the 
fireight,  which  will  make  up  the  amount  wnich  he 
has  engaged  to  pay.  Should  the  goods  not  be 
delivered  in  consequence  of  a  peril  of  the  sea,  he  is 
not  called  on  to  pay  the  freight,  and  he  will 
recover  the  amount  of  his  interest  in  the  goods 
under  the  policy.  If  the  non-delivery  is  in  conse- 
quence of  some  misconduct  on  the  part  of  the 
master  or  marinei*s,  not  covered  by  tne  policy,  he 
will  recover  it  from  the  shipowner.  In  substance, 
therefore,  the  consignee  pays,  though  in  a  different 
manner,  the  same  price  as  if  the  goods  had  been 
bought  and  shipped  to  him  in  the  ordinary  way. 
If  the  consignor  is  a  person  who  has  contracted  to 
supply  the  goods  at  an  agreed  price,  to  cover  cost, 
freight,  and  insurance,  the  amount  inserted  in  the 
invoice  is  the  agreed  price,  and  no  commission  is 
charged.  In  such  a  case  it  is  obvious  that  if 
freignt  is  high  the  consignor  gets  the  less  for  the 
goods  he  supplies,  if  freight  is  low  he  gets  the 
more.  But  inasmuch  as  he  has  contracted  to 
supply  the  goods  at  this  price  he  is  bound  to  do 
so,  though  owing  to  the  nse  in  prices  at  the  [)ort 
of  shipment  makmg  him  pay  more  for  the  goods, 
or  of  freight  causing  him  to  receive  less  himself, 
because  the  shipowner  receives  more,  his  bargain 
may  turn  out  a  bad  one.  On  the  other  hand,  if 
owing  to  the  fall  in  prices  in  the  port  of  shioment, 
or  of  freight,  the  bargain  is  a  good  one,  the  con- 
signee still  must  pay  the  full  agreed  price.  This 
results  from  the  contract  being  one  by  which  the 
one  party  binds  himself  absolutely  to  supply  the 
goods  in  a  vessel  such  as  is  stipulated  for,  at  a 
fixed  price,  to  be  paid  for  in  the  customary  manner ; 
that  is,  part  by  acceptance  on  receipt  of  the  custo- 
marv  documents,  and  part  by  paying  the  freight 
on  Qolivery,  and  the  other  party  binds  himself  to 

gay  that  fixed  price.  Each  party  there  takes  upon 
imself  the  risk  of  the  rise  or  fall  in  price,  and 
there  is  no  contract  of  agency  or  trust  between 
them,  and  therefore  no  commission  is  charged. 
But  it  is  also  very  common  for  the  consignor  to  be 
an  agent,  who  does  not  bind  himself  absolutely  to 
supply  the  goods,  but  merely  accepts  an  order 
by  which  he  binds  himself  to  use  due  diligence  to 
fulfil  the  order.  In  that  case  he  is  bound  to  get 
the  goods  as  cheap  as  he  reasonably  can,  and  the 
sum  inserted  in  the  invoice  is  the  actual  cost  and 
charges  at  which  the  goods  are  procured  by  the 
consignor,  with  the  addition  of  a  commission ; 
and  the  naming  of  a  maximum  limit  shows  that 
the  order  is  of  that  nature.  It  would  be  a  positive 
fraud  if,  having  bought  the  goods  at  a  price  in- 
cluding all  charges  below  the  maximum  limit 
fixed  in  the  order,  he,  the  commission  merchant, 
were  instead  of  debiting  his  correspondent  with 
that  actaal  cost  and  commission,  to  debit  him  with 
tbo  maximum  limit ;  nor  caji  I  doubt  tiYi&t  Vn  CiH 


action  brought  against  him  as  an  agent  for  not 
accounting  properly,  this  extra  sum  would  be  dis- 
allowed.   Tne  contract  of  agency  is  predselj  tbe 
same  as  if  the  order  had  been  to  procure  goods  it 
or  below  a  certain  price,  and  then  ship  them  to 
the  person  ordering   them,  the  freight  being  ia 
no  ways  an  element  m  the  limit.    But  when,  uii 
the  present  case,  the  limit  is  made  to  include  oort, 
freight,  and  insurance,  the  agent  must  take  can] 
in  executing  the  order  that  t£e  aggregate  of  tin  i 
sums  which  his  principal  will  have  to  pay  does  not 
exceed  the  limit  prescribed  in  his  order ;  if  itdoa 
the  principal  is  not  bound  to  take  the  eood&  S 
by  due  exertions  he  can  execute  the  order  witln 
those  limits  he  is  bound  to  do  so  as  cheaplyasbeci^ 
and  to  ^ve  his  principal  the  benefit  of  that  diei)h 
ness.    The  agent  therefore,  as  is  obvious,  does  not 
take  upon  himself  any  part  of  the  riskorpnft 
which  may  arise  from  the  rise  and  fall  of  yam, 
and  is  entitled  to  charge  commission  because  then 
is  a  contract  of  agency.     I  should  apologise  lor 
stating  so  precisely  what  your  Lordships  dunbtiei 
know  already,  if  it  were  not  that  I  think  one  of  tli 
learned  judges  in  the  court  below  has  &Ilen  intoi  ] 
fallacy  from  not  recollecting  what  I  am  sure  bewl 
knew.  It  is  quite  true  that  the  agent  who  in  tlmot  i 
cuting  an  order  ships  goods  to  his  principal  is  ii 
contemplation  of  law  a  vendor  to  him.    The  pewn 
who  supply  goods  to  a  commission  merchant  nl 
them  to  him  and  not  to  his  unknown  foreign  or 
respondent,  and  the  commission  merchant  hsBtt 
authority  topledge  the  credit  of  his  oorrespondal 
for  them.    There  is  no  more  privity  between  d» 
person  supplying  the  goods  to  the  commiaaii 
agent  and  the  foreign  correspondent  than  thereii.'J 
between  the  brickmaker  who  supplies  bricks  toi  ^ 
person  building  a  house,  and  the  owner  of  tU 
house.     The  property  in  the  bricks  passes  fr« 
the  brickmaker  to  the  builder,  and  when  thejm 
built  into  the  wall,  to  the  owner  of  that  wall;  fd 
just  so  does  the  property  in  the  goods  passfmi 
the  country  producer  to  the  commission  mercbaBl; 
and  then,  when  the  goods  are  shipped,  from  tbe 
commission  merchant  to  his  consignee,    AndtiiB 
legal  effect  of  the  transaction  between  the  cob* 
mission  merchant  and  the  consignee  who  has  gi^v 
him  the  order  is  a  contract  of  sale  passing  tv 
property  from  the  one  to  the  other;  andjConsfr 
quently,  the  commission  merchant  is  a  vendor,aD^ 
has  the  right  of  one  as  to  stoppage  in  trantUii'  1 
therefore   perfectly  agree  witn    the  opinion  ex* 
pressed  by  Martin,  B.  in  the  court  below,  that  A* 
present  is  a  contract  between  vendor  and  vendee; 
but  I  think  he  falls  into  a  fallacy  when  he  con- 
cludes therefrom  that  it  is  not  a  contract  as  hetween 
frincipal  and  agent.  My  opinion  is,  fo»  the  reasoos 
have  indicated,  that  when  the  order  was  accepted 
by  the  plaintiffs  there  was  a  contract  of  agency  bf 
which  the  plaintiffs  undertook  to  nse  reasooablB 
skill  and  diligenclB  to  procure  the  goods  ordered  >^ 
or  below  the  limit  given,  to  be  followed  upby» 
transfer  of  the  property  at  the  actual  cost,  with  th« 
addition  of  the  commission ;  but  that  this  supo^ 
added  sale  is  not  in  any  way  inconsistent  with  the 
contract  of  agency  existing  between  the  parties,  b^ 
virtue  of  which  the  plaintiffs  were  under  the  obh- 
gation  to  make  reasonable  exertions  to  procure  the 
goods  ordered  as  much  below  the  limit  as  thflf 
could.    If  this  view  be  correct,  it  shows  that  ^ 
point  raised  at  your  Lordships*  bar  as  to  hImA"* 
the  evidenco  received  was  tnat  of  a  oiufcoir  ^'^ 
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nable  exertions  to  get  the  goods  as  cheap  as 
ble  ought  to  buj  them  in  small  parcels  if  the 
of  the  market  m  the  country  is  such  that  it 
e  reasonable  way  to  get  them.  If  the  mcr- 
b  would  get  the  goo<&  cheaper  by  giving  a 
esale  order  to  the  manufacturer,  which  pro- 
J  would  be  the  case  in  England,  where  Man- 
^r  eoods  are  ordered  from  a  London  or 
mool  commission  agent,  he  ought  to  give 
molesale  order.  The  evidence  shows  the  cir- 
itances  under  which  the  plaintiffs  acted,  and 
the  course  they  pursued  was  a  reasonable  one 
r  those  circumstances.  Having  said  thus 
,  I  now  come  to  what  I  take  to  be  the  real 
ion,  namely,  what  is  the  construction  of  the 

of  25th  July  1864  P  One  question  is, 
ler  the  order  required  the  plaintiff  to  pro- 
>  vessel  whioh  should  carry  the  defendant's 
and  no  other  goods  P  I  am  of  opinion  that 
3  not.  The  letter  expresses  a  wish  that,  if 
>le,  the  defendant  should  have  the  option  of 
ig  the  vessel  to  London,  Liverpool,  or  the 
.     It  is  rarely  possible    to    obtain  a  ship 

is  to  call  for  orders  imless  the  whole  ship  is 
$red,  and,  therefore,  it  is  probable  that  in 
to  give  the  defendant  this  option  the  plain- 
vould  have  required  to  charter  the  whole 
essel.  K  a  vessel  could  have  been  procured 
g  to  obey  the  defendant's  orders,  and  dehver 
>ods  as  required,  I  do  not  see  what  harm  it 
.  do  the  defendant  if  that  ship  was  larger 
^as  required,  and  the  superfluous  space  was 
k1  in  any  way  consistent  with  his  contract, 
therefore,  if  necessary,  I  should  advise  your 
ihips  to  reconsider  the  decision  of  the  Court 
Kchequer  in  Kreuger  v.  Blanck  (L.  Eep.  5 
7\) ;  23  L.  T.  Eep.  N.  S.  128).  But  it  is  not 
sary  to  reconsider  it,  for  the  defendant  gave 
Aintiffs  the  alternative  of  shipping  either  to 
pool  or  London ;  and  there  is  no  rcasoh  at  all 
he  shipper  of  goods  direct  to  a  port  should 
ip  the  wnole  c^  the  vessel.  The  second  ques- 
8,  whether  the  order  for  500  tons,  fifty  more 
8  no  object,  dnd  which,  therefore,  clearly  re- 
i  the  plaintiffs,  if  practicable,  to  procure  the 
dant  at  least  450  tons,  is  complied  with  by  pro- 
^  about  392  tons,  and  shipping  them  in  one 
with  the  intention,  if  practicable,  to  procure 
)mainin^  quantity  required  to  make  up  the 
and  ship  them  by  another.  As  the  aefen- 
iountermanded  the  order  before  the  plaintiffs 
procure  the  other  sixty  tons,  the  case  must 
Lsidered  as  if  the  plaintiffs  had  actually  pro- 
and  shipped  the  remaining  sixty  tons.  This 
i  felt  to  be  a  more  plausible  objection  than 
ber,  but  according  to  the  view  which  I  take 

law  the  plaintiffs,  having  accepted  the  de- 
It's  order,  were  not  only  entitled  but  bound 
il  it  in  any  reasonable  way  which  they  could. 
OTv  on  Agency,  sect.  170,  it  is  said,  "Tho 
pal  is  not  bound  by  the  unauthorised  acts  of 
ent,  but  is  bound  where  the  authority  is  sub- 
^^^y  pursued,  or  so  far  as  it  is  distinctly 
'd.  But  the  question  may  often  arise  whether 
the  agent  has  exceeded  what  may  be  deemed 
^Btance  of  his  authority.    Thus,  if  a  man 

authorise  an  agent  to  buy  100  bales  of 
^or  him,  and  he  should  buy  fifty  at  one 
^  one  person,  and  fifty  at  another  of  a 
^t:  person,  or  if  he  should  buy  fifty  only, 
liable  to  purchase  more  at  any  price,  or  at 
^^  limitod,  the  question  might  arise  whether 


the  authority  was  well  executed.    In  general  it 
may  be  answered  that  it  was ;  because  in  such  a 
case  it  would  ordinarily  be  implied  that  the  pur- 
chase might  be  made  at  different  times  of  different 
persons,  or  that  it  might  be  made  of  a  part  only,  if 
the  whole  could  not  be  bought  at  all,  or  not 
within  the  limits  prescribed.'       In  the  case  of 
Johnston  v.  Kersliaw  (L.  Rep.  2  Ex.  82 ;  15  L.  T. 
Rep.  N.  S.  485),  the  Court  of  Exchequer  acted  on 
this  doctrine.    In  that  case  the  order  was  from  a 
Liverpool  merchant  to  one  at  Pemambuco  for  100 
bales  of  cotton,  and,  though  the  order  does  not  ex- 
pressly say  so,  it  is  clear  (from  the  usage  of  trade 
and  the  facts)  that  the  100  bales  were  to  be  shipped 
to  Liverpool.    The  plaintiff  purchased  and  shipped 
ninety-four  bales  only,  and  yet  recovered  their 
price,  my  brother  Channell  saying,  "  I  may  add 
that  the  observation  of  Story,  J.  seems  to  me  re- 
plete with  common  sense,  and  I  make  it  the  basis 
of  my  judgment.     I  am,  therefore,  of  opinion  this 
order  must  not  be  taken  as  an  order  to  buy  100 
specific  bales  of  cotton  at  one  time,  but  that  the 
plaintiff  by  purchasing  ninety-four  bales  has  exe- 
cuted it  with  due  and  reasonable  diligence."    This 
case  was  not  noticed  in  the  judgments  in  the  Ex- 
chequer Chamber,  but  it  is  impossible  to  suppose 
that  the  three  judges,  Kelly,  C.B.,  and  Martin  and 
Channell,  BE.,  who  decided  it,  either  overlooked 
their  own  decision,  or  intended  to  overrule  it.    I 
must  suppose,  therefore,  that  they  distinguished  it 
on  the  ground  that  in  the  order  in  the  case  at  bar 
there  was  enough  to  show  that  the  defendant  re- 
quired one  shipment,  and  one  only,  of  the  whole  of 
what  he  ordered,  so  as  to  prevent  that  which 
would  ordinarily  have  been  due  and  reasonable 
diligence  in  the  fulfilment  of  an  order  from  being 
so  in  this  special  case.    I  do  not  doubt  that  the 
defendant  might,  by  the  use  of  proper  terms,  have 
so  limited  the  plaintiffs'  authority,  but  I  do  not 
think  he  did  so  in  fact.     On  this  part  of  the  case, 
my  brother  M.  Smith,  J.  has,  in  his  judgment 
in  the  Court  of  Exchequer  Chamber,  accurately 
and  clearly  expressed  what  is  my  opinion.    I  can- 
not improve  on  what  he  has  said,  and,  therefore,  I 
refer  to  it  without  repeating  it.    It  will  be  for  your 
Lordships  to  decide  whether  the  letter  has  the 
effect  of  so  limiting  the  plaintiffs'  authority.    For 
the  reasons  I  have  given  I  think  it  had  not,  and  I 
am,  therefore,  of  opinion  that  the  judgment  of  the 
Exchequer  Chamber  is  wrong. 

Byles,  J. — My  Lords,  I  think  judgment  ought 
to  be  entered  for  the  plaintiffs  in  error.  The  de- 
cision turns  mainly  on  the  construction  of  the 
letter  of  the  25th  July  1868 1  which  letter  seems 
to  me  to  show  that  the  relation  existing  between 
the  parties  was  not  that  of  vendor  and  vendee,  but 
of  agent  and  principal.  The  following  expressions 
appear  to  me  to  indicate  the  relation  of  principal 
and  agent ;  some  of  them  more  clearly,  otners  less 
clearly ;  but  all  of  them  to  be  more  naturally  and 
easily  reconcilable  with  the  relation  of  principal 
and  agent,  than  of  buyer  and  seller.  Without 
fatiguing  your  Lordships  with  separate  observa- 
tions on  every  one  of  these  expressions,  I  would 
call  attention  to  the  words  "  circulars,"  " orders" 
" limit"  " maximum"  the  expression  " to  cover 
cost"  " draw  upon  me  for  costs."  Moreover  the 
words,  "  50  tons  more  or  less  are  of  no  moment,  if 
it  enable  you  to  get  a  suitable  vessel,"  are,  as  it 
seems  to  me,  very  strong  to  show  that  this  was  an 
order  firom  a  principal  to  his  agent ;  for  otherwise 
the  buyer  would  have  pat  it  into  the  po^er  of  tha 
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seller  and  exposed  him  to  the  temptation,  should 
the  price  rise  or  fall,  to  vary  ttie  quantity  sold  to 
the  extent  of  20  or  25  per  cent,  to  the  aisad van- 
tage of  the  buyer.  From  the  plaintifis*  answer  of 
the  6th  September  it  is  plain  tnat  they  understood 
the  defendant's  letter  as  an  authority  to  purchase 
and  ship.  I  see  nothing  in  the  letter  or  telegram 
to  make  it  an  implied  condition  in  the  order  that 
the  whole  Quantity  should  bo  shipped  in  one  ship, 
although  tnat  may  have  been  and  probably  was 
contemplated  by  the  defendant  as  the  more  pro- 
bable event. 

Martin,  B. — My  Lords,  the  question  in  this 
case  is  whether  the  defendant  in  error  was 
bound  to  accept  a  bulk  of  392  tons  of  sugar 
which  was  brought  to  London  from  the  Mauri- 
tius in  a  vessel  called  the  "  lima."  It  depends 
almost  entirely,  if  not  altogether,  upon  a  letter 
by  the  defendant  to  the  plaintiffs,  dated  the 
25th  July,  1864.  The  material  part  of  the 
letter  gives  a  limit  as  a  maximum  of  268.  dd. 
per  cwt.  for  certain  qualities  of  sugar,  and  con- 
tinues thus :  **  You  may  ship  me  500  tons,  to 
cover  cost,  freight,  and  insurance,  50  tons  more 
or  less  of  no  moment,  if  it  enables  you  to  get  a 
suitable  vessel.  You  will  pleaae  provide  insur- 
ance and  draw  upon  me  for  cost  thereof  as  custo- 
mary, attaching  documents,  and  I  engage  to  give 
same  due  protection  on  presentation.     I  should 

E refer  the  option  of  senaing  vessel  to  London, 
liverpool,  or  the  Clyde,  but  if  that  is  not  com- 
Eassaole  you  may  ship  either  to  Liverpool  or 
london.'*  About  the  same  date  a  telegram  was 
sent  to  one  of  the  plaintiffs,  by  the  authority  of 
the  defendant,  viz. :  "  In  writing  to  the  Mauritius, 
say  Mr.  Livingston's  (the  defendant)  insurance  is 
to  be  done  with  average,  and,  if,  possible,  the  ship 
to  call  for  orders  for  a  good  port  in  the  United 
Kingdom."  The  question  is,  whether  this  order 
must  be  perforniea  by  one  bulk  of  sugar  in  one 
ship  and  conveyed  to  one  port,  or  whether  it  may 
not  be  performed  by  two  or  more  bulks  of  sugar 
in  two  or  moi'e  Rbips.  I  do  not  think  there  can 
be  any  doubt  as  to  the  relation  created  between 
the  plaintiffs  and  the  defendant  upon  the  former 
accepting  the  order  contained  in  the  letter.  The 
plaintiffs  were  merchants  and  commission  agents, 
not  planters,  and  upon  accepting  the  order  under- 
took to  use  due  diligence  to  carry  it  out.  When 
they  bought  the  sugar  they  did  so  on  their  own 
account ;  and  when  they  had  collected  a  sufficient 
(juantity  to  enable  them  to  perform  the  order,  and 
thought  fit  to  appropriate  it  for  or  to  the  defen- 
dant, the  relation  of  vendor  and  vendee  would 
arise :  (Fieze  v.  Wray,  3  East,  93.)  A  priori,  I 
should  think  it  likely  that  a  Liverpool  merchant 
ordering  500  tons  of  sugar  from  abroad  to  the 
United  ICingdbm  would  desire  that  it  should  con- 
stitute the  entire  cargo  of  one  ship;  this  would 
give  him  greater  facility  for  selling  the  cargo 
afloat,  or  for  having  the  ship  call  for  orders  at 
Cork  or  Falmouth,  and  other  advantages.  I  also 
think  there  is  nothing  more  unlikely  than  that  a 
merchant  giving  an  order  for  500  tons  of  sugar 
should  intend  that  it  was  to  be  forwarded  to  him 
in  several  bulks,  viz.,  100  tons  in  one  ship  to 
London,  another  100  tons  in  another  ship  to 
Liverpool,  a  third  100  tons  in  a  third  ship  to  Glas- 
gow, and  so  on,  or  indeed  in  several  separate  bulks 
to  one  and  the  same  port.  I  cannot  think  that  a 
man  of  sense  and  intelligence  would  intentionally 
aabjeot  himself  to  be  so  dealt  mtb.    A.  mecQ\)BXL\> 


or  agent  abroad  could  not  perform  such  ai 
by  sending  the  500  tons  in  bulks  of  a  ton  ( 
500  different  ships  ;  and  if  he  can  forwarc 
more  than  one  ship  it  must  of  necessity  ( 
of  litigation)  be  a  question  for  a  jury  wheti 
shipments  were  in  reasonable  bulks— a  qui 
u]K)n  the  result  of  which  no  man  could  1 
judgment  beforehand^  and  which  would  h 
he  decide  by  what  is  called  the  discretion, 
other  words,  the  caprice  of  a  jury,  and  mud 
likely  by  their  prejudices.  I  do  not  believ 
any  sane  man  would  intentionally  |[ive  so 
order  or  subject  himself  to  such  a  litigation. 
question,  however,  must  be  decided  bj  the 
and  telegram.  A  similar  question  arose  ; 
Court  of  Exchequer  in  the  case  of  Km 
Blanch  (uhi  sup.),  and  my  Brother  Cleasby 
stated  in  substance,  as  applicable  to  this  ca^ 
I  think  correctly,  "  that  the  order  is  contai 
the  letter,  that  the  ^question  turns  on  tb 
struction  of  it,  and  that  the  court  ought  k 
by  the  natural  meaning  of  the  words  used, 
exceptional  circumstances  were  found  i 
contrary."  There  are  no  exceptional  c 
stances  in  the  present  case,  and  the  ques? 
what  is  the  natui:al,  grammatical,  &ir,  and  i 
able  meaning  of  the  letter?  "Vessel" 
singular  number  is  twice  used.  First, "  a  s 
vessel  to  carry  450  to  550  tons  of  sugar ; "  se 
the  defendant  states  his  preference  of  the 
of  sending  "the  vessel"  to  London,  LIt 
or  the  Clyde.  Again,  the  telegram  stat 
possible,  the  ship  is  to  call  for  orders  for 
port  in  the  United  Kingdom.  To  mc  this 
to  indicate  in  the  clearest  manner  that  th 
to  be  one  ship,  one  port,  and  one  bulk. 
repdatedly  read  and  considered  it^  and 
understand,  if  the  plaintiffs  had  bought 
sugar  that  could  be  procured  at  the  Mi 
within  the  defendant's  limits,  and  had  shi 
in  one  vessel  for  one  of  the  named  ports,  it 
have  been  contended  that  the  defenda 
bound  to  accept  it  as  a  fulfilment  and  con 
of  the  order,  but  I  cannot  understand 
should  be  deemed  the  essential  part  of  th( 
that  500  tons  should  be  forwarded,  but 
essential  part  of  the  order  that  it  sho 
forwarded  in  one  vessel  to  one  port.  I 
desire  to  occupy  your  Lordships'  time  by 
verbal  criticism,  but  beg  to  refer  J 
the  considered  judgment  of  the  Chief 
and  my  brothers  Channell  and  Keating, 
reasoning  is,  in  my  opinion,  conclus 
favour  of  the  defendant.  As  I  have  i 
said,  I  think  the  case  depends  Qpo 
letters  of  the  25th  July,  and  I  think  the ' 
stated  in  the  case  has  no  bearing  upon  iti 
desire  to  call  attention  to  the  letter  of  the 
tiffs  to  the  defendant  of  the  6th  Sept. 
which  to  my  mind  clearly  shows  that  the  pi 
understood  the  defendant's  letter  of  the  23l 
in  the  sense  in  which  I  understand  it.  Th< 
tiffs  there  write :  **  By  the  arrival  of  our  p* 
the  24th  ultimo,  we  are  in  receipt  of  your  efli 
favour  of  the  25th  July,  and  take  due  no*® 
the  hope  of  some  good  being  done  by^ 
sugar,  you  authorise  us  to  purchase  andsl^^ 
account  a  cargo  of  about  500  tons,  Jfffjnj^^ 
obtain  Nos.  &c.,  at  a  cost  not  exoeed0|« 
per  ton  free  on  board,  including  oosik^ 
insurance ;  and  your  remarks  reg  *^ 
\  \^\i\oxL  ol  >i^^  ^cj9«^  have  also 
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7,  here  it  is  to  be  observed  that  the  plaintiffs 
e  indicate  their  understanding  of  the  defen- 
H's  letter;  first  they  speak  of  "a  cargo"  about 
tons,  which  clearly  indicates  one  bulk,  the  fbU 
ing  of  a  ship;  and,  secondly,  they  speak  of 
destination  of  the  vessel  in  the  singular 
ber.  This  to  my  mind  speaks  as  clearly  as 
la  can  speak,  that  they  were  to  provide  one 
3  and  forward  that  cargo  to  England  in  one 
;  and  I  cannot  but  think  any  intelligent  prac- 
man  would  understand  it  in  the  same  sense, 
refore  think  that  the  defendant  was  under  no 
ation  to  accept  the  393  tons  shipped  in  the 
la,"  and  in  my  opinion  the  judgment  of  the 
t  of  Exchequer  Chamber  was  right;  and  my 
er  to  your  Lordships'  question  is  that  judg- 
>  ought  to  be  entered  for  the  defendant  in 

• 

rtl  30. — Lord  Chelmsford. — My  Lords,  the 
*ence  of  opiiuon  which  has  prevailed  amongst 
adges  in  this  case,  shows  that  the  order  given 
e  plaintiffs  by  the  defendant  in  his  letter  of 
July  1864  (upon  which  the  question  princi- 
turns),  is  of  aoubtful  construction ;  and  this, 
y  mind,  is  a  sufficient  ground  in  itself  for 
^ng  me  to  the  conclusion  at  which  I  have 
ed.  I  would  preface  what  I  have  to  say  by 
1^  my  opinion  that  the  question  is  to  be 
'ded  as  one  between  principal  and  agent, 
;h  the  plaintiffs  might,  in  some  respects,  be 
d  upon  as  vendors  to  the  defendant,  so  as  to 
them  a  right  of  stoppage  in  transitu.  But 
ransaction  began  as  a  contract  of  agency,  and 
at  light  I  am  disposed  to  consider  it.  JNow,  it 
drs  to  me  that,  if  a  principal  gives  an  order  to 
gent  in  such  uncertain  terms  as  to  be 
iptible  of  two  different  meanings,  and  the 
t  bona  fide  adopts  one  of  them  and  acts  upon 
is  not  competent  to  the  principal  to  repudiate 
act  as  unauthorised  because  he  meant  the 
r  to  bo  read  in  the  other  sense,  of  which  it  is 
Uy  capable.  It  is  a  fair  answer  to  such  an 
apt  to  disown  the  agent's  authority,  to  tell  the 
;ipal  that  the  departure  from  his  intention  was 
lioned  bv  his  own  fault,  and  that  he  should 
given  his  order  in  clear  and  unambi^ous 
9.  This  view  of  the  case  will,  in  my  opinion, 
use  with  the  necessity  of  determining  which 
)  more  correct  construction  of  the  contract, 
^hich  was  adopted  unanimously  by  the  court 
een's  Bench,  and  by  two  of  the  judges  of  the 
equer  Chamber,  or  that  which  the  four  other 
«  of  the  Exchequer  Chamber  considered  to 
Q  riffht  interpretation  of  it.  It  is  sufficient  for 
Lstincation  of  the  plaintiffs,  that  the  meaning 
1  they  affixed  to  the  order  of  the  defendant  is 
which  is  sanctioned  by  so  many  learned 
«.  It  would  be  most  unjust,  after  the  plain- 
uive  honestly  acted  upon  what  they  conceived 
the  wishes  of  the  defendant,  as  expressed  in 
c^ler,  that  he  phould  be  allowed  to  repudiate 
^hole  transaction,  and  throw  the  loss  of  it 
the  plaintiffs,  in  order  (as  his  correspondence 

0  to  escape  from  a  speculation  which  had 
le  a  losing  one  in  consequence  of  the  market 

1  of  sugars  having  ^fallen.  The  short  ground 
^hich  I  think  the  case  may  be  disposed  of, 
1*8  it  mmecessary  for  me  to  express  my 
^tl  as  to  the  proper  interpretation  of  the 
^  upon  which  the  courts  below  have  pro- 
1.  I  own  that  if  I  were  oalled  uj)on  to  do  so 
4d  have  groat  difficulty  in  amving  at  any 


satisfactory  conclusion  upon  the  subject,  though, 
after  much  hesitation,  I  should  have  been  inclined 
to  adopt  the  opinion  of  the  majority  of  the  judges 
as  to  the  construction  of  the  contract.  But  this 
very  difficulty  confirms  me  in  the  view  I  have 
taken  of  the  mode  in  which  the  case  ought  to  be 
dealt  with,  for  all  the  doubt  and  perplexity  which 
hang  over  it  have  been  occasioned  by  the  defend- 
ant failing  to  express  clearly  and  precisely  how  he 
wished  the  plaintiffs  to  act.  The  plaintiffs  have 
construed  the  meaning  of  the  defendant's  language 
in  a  manner  for  which  there  was  a  reasonable 
excuse,  if  not  a  complete  justification,  and  with  an 
honest  desire  to  perform  their  duty  to  him,  and 
have  obeyed  his  order  according  to  their  under- 
standing of  its  meaning.  In  determining  who  is 
to  bear  the  loss  arising  out  of  the  transaction,  it 
would  be  hard  and  unjust  to  make  it  fall  upon  the 
plaintiffs,  the  innocent  agents,  who  have  followed 
what  they  honestly  considered  to  bo  the  directions 
of  their  principal,  and  it  ought,  in  justice,  to  be 
borne  by  the  defendant,  who  has  brought  it  upon 
himself  by  his  want  of  precision  and  certainty  in 
the  language  employed  by  him  in  communicating 
his  order  to  the  plaintiffs.  I  submit  to  your  Lord- 
ships that  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  reversed. 

Lord  Westbury. — My  Lords,  this  is  a  case 
which  depends  entirely  on  its  own  peculiar  circum- 
stances. There  is  hardly  any  principle  involved  in 
it.  The  question  turns  on  the  construction  of  a 
certain  letter.  So  far  as  it  is  necessary  to  express 
my  opinion,  I  am  of  opinion  that  the  conclusion 
arrived  at  by  the  majority  of  the  judges  on  that 
question  of  construction  is  right.  But  whether  it 
be  right,  or  whether  it  be  open  to  question,  I  concur 
entirely  in  the  principles  of  the  decision  which  has 
just  been  enunciated.  I  therefore  come  to  the 
conclusion  that  the  four  judges  in  the  Exchequer 
Chamber  were  wrong,  and  that  judgment  ought  to 
be  given  for  the  plaintiffs  in  error. 

Lord  CoLONSAY. — My  Lords,  I  have  only  a  few 
words  to  add.  I  do  not  know  that  we  are  compelled 
to  fix  absolutely  the  construction  to  be  put  on  these 
documents.  I  am  certainly  of  opinion  that  the 
construction  put  upon  them  by  the  Court  of 
Queen's  Bench  is  the  true  construction.  I  think 
that,  in  the  position  in  which  the  plaintiffs  were 
placed  as  agents  for  the  defendant,  they  were,  in 
the  circumstances  which  occurred,  perfectly  en- 
titled to  send  the  goods  as  they  did.  But  I  also 
think  that  the  view  taken  by  my  noble  and  learned 
friend  who  first  addressed  the  house  is  very  con- 
clusive of  the  case,  and  that  it  is  unnecessary  for 
us  to  go  farther  than  to  arrive  at  that  conclusion. 
The  agents  who  sold  the  eoods  are  not  to  be  held 
responsible  for  having  adopted  one  of  the  con- 
structions of  which  the  document,  as  transmitted 
to  them  by  their  principal,  was  fairly  capable. 

Judgment  reversed. 

Attorneys  for  the  plaintiffs  in  error,  Francis  and 
Bosamiuet. 

Attorneys  for  defendant  in  error.  Field,  Boscoe, 
Field,  and  Francis, 
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"To 


from  loading  at  ae  above  " — Ontaard  cargo  to  he 
hf/metoard  iateregt  after  a  certain  Ivme. 
Dedaration  upon  a  policy  of  iiuitrance  tmder- 
wrilteH  by  defendania  for  lOOtM.,  df.darad  to  he 
ujimi  carijo,  hetag  a  re-ijteitrancc  »u.hject  to  all 
eKHiaOB  and  conditiong  of  the  original  policy,  in 
the  »h!p  D.,  at  andfrom  anyport  or  ports  in  any 
order  (m  the  West  Coast  of  Africa  to  the  vessel  g 
port  or  ports  of  cali  and  discharge  in  tlie  United 
Kingdom,  lh«  inearance  to  commence  "from  the 
loading  "  of  the  goods  oi  at  above ;  that  it  wat  a 
claase  and  coitdilion  of  the  original  policy  f)uU  ike 
insurance  ttiade  by  it  should  be  for  lOOOI.  upon 
the  cargo  valtted  at  35001.  of  the  said  vessel  D., 
at  andfrom  Liverpool  to  any  ports  in  any  order 
bacheards  and  forwards  atul /oncards  and  back- 
wards on  Urn  coast  of  Africa,  and  thence  back  to 
a  port  of  discharge  wi  the  United  Kingdom,  vnih 
leave  to  increase  the  vatuatiott  of  the  cargo  on  tJie 
hometeard  voyage ;  "  outward  cargo  to  he  consi- 
dered homeward  interest  tweuty-four  hours  qfler 
tier  arrival  at  her  firat  fort  of  discharge  i"  iltai 
goods  were  shipped  at  Liverpool,  and  the  vessel, 
vnth  goods  OH  XiMtrd,  departed  from  a  port  on  tlte 
West  Coast  of  Africa,  and  in  the  course  of  tka 
voyage  in  tite  original  policy  describi^,  and  nwra 
than  twenty-foar  hours  qfler  slie  had  oiTircd  at 
her  first  port  of  discharge,  the  goods  teere  lost  by 
perils  insured  against  in  tlie  original  policy. 
Demurrer  on  Ute  ground  lluU  it  appcitred  from  the 
declaration  that  the  goods  were  not  loaded  at  any 
port  on  the  West  Coast  of  Africa. 
Held,  that  the  goods,  tliuugn  shipped  at  Liveipool, 
were  within  Hie  polieu  of  re-ini'iiratice  after  Die 
lapse  of  twenty-four  hours  froM  tlie  vessel's  arrival 
at  lifr  first  port  qf  discharge  on  (Ac  West  Coast  of 
Africa.  As  the  policy  was  declared  to  he  a  re- 
insurance, subject  to  ail  clauses  and  conditiotis  of 
the  original  policy,  and  by  the  original  policy  out- 
ward cargo  wits  to  be  considered  liomeuiard 
inierest  twenty-four  hours  after  the  vessel's  arrival 
at  her  first  port  of  discharge,  tite  words  "from  llie 
loading  "  were  not  to  be  construed  strictly. 
Demuhkeb  to  a  declaration. 

Dpclaration  stftted.— That  tho  plaintiff  on  the 
13tb  Sept.  1871  caasod  to  be  made  a  policy  of  in- 
Hurance  with  certain  memorandnm  thereunder 
written  in  tho  words  and  figures  following,  that 
IB  to  Bay ;  Whereas  J.  H.  Joyce,  Esq.  (moaning  the 

Slaintifi),  agent,  haa  represented  to  the  Beotm 
[arine  Insurance  Company  Limited  (meaning  the 
defendants),  that  he  is  intorestod  in,  or  duly  autho- 
rised as  owner,  agent,  or  otherwise,  t«  make  the 
assurance  hereinafter  mentioned  and  deecribed 
with  the  Baid  company,  and  has  promised  or  other- 
wise obliged  himself  to  pay  forthwith  tor  the  use 
of  the  said  company,  at  the  office  of  the  said  com- 
pany, tho  sum  of  30Z.  as  a  premium  or  considera- 
tion at  and  after  the  iwtc  of  60*.  per  cent,  for  such 
insurance.  Now  this  policy  of  insurance  witneaseth 
that,  in  consideration  of  the  premiHoa,  and  of  the 
sata  BQUi  of  301.  the  said  company  piomiBea  and 
'greea  with  Che  said  J.  H.  Joyce,  as  above,  bia  qib- 


I,  and  administrators,  and  afisigns,  tkt  '^ 
company  will  pay  and  make  good  all  mt 


happen  to  the  subject  matter  of  this  policj,  al 
may  attach  to  this  policy  in  respect  of  the  ton  of 
lOOO;.  hereby  insured,  which  insurance  ie  beidi} 
declared  to  be  upon  cargo,  being  a  re.innmn 
subject  to  all  clauses  and  conditions  of  the  origiail 
policy,  and  to  pay  as  may  be  paid  (henoD  gmoil 
average  and  salvage  charges  to  be  settled  u  ps 
foreign  stateinent,   if  so  made  up,  in  the  ibipor 

vessel  called  the  fla^fcreofc, whereof isatannd 

master,  or  whoever  shall  go  for  master  oF  uu  nid 
ship  or  vessel,  lost  or  not  lost,  at  and  from  uj 
port  or  ports,  place  or  places,  in  any  order  la  H 
West  Coast  of  Afric^  to  the  vessel's  portorpcrB 
of  call  and  discbarge  in  the  United  Kingdom ;  nd 
the  Bud  company  promises  and  agrees  tbit  it 
insurance  aforesaia  shall  commence  njot  Ik 
freight  and  goods  or  merchandise  aforenid  Em 
the  loading  of  the  said  goods  or  merchaniieB 
board  the  said  ship  or  vessel,  at  as  aboTe,uid<i» 
tinue  until  the  said  goods  or  merchandiss  be  i^ 
charged  and  safely  landed  at  as  above  J  uidtlutil 
shall  be  lawful  for  the  said  ship  or  vessel  UipniMi 
and  sail  to,  and  touch  and  stay  at,  any  Dortt  t 
places  whatsoever  in  the  course  of  her  Bsia  lo;^ 
for  all  necessary  purposes,  without  prejudirt  tt 
this  insurance  ;  and  touching  the  adventbiei  vi 
perils  which  the  capital,  stock,  and  tiuidic'tl* 
said  company  are  made  liable  unto  by  tbii » 
suranco,  they  are  of  the  seas,  men^^f-tru,  in 
enemies',  pirates,  rovers,  thieves,  jettisonB,ktt<nt 
marque  and  counter  marque,  snrprisals  andulif 
at  sea,  arrests,  restraints  and  det&inmenti  </■ 
kings,  princes  and  people,  of  what  nature,  coodiMl 
or  quality  soever,  barratry  of  the  masten  ■ 
manners,  and  of  all  other  perils,  losses  sad  Tn- 
fortunes  that  have  or  shall,  to  the  hurt,  denim* 
or  dauiagu  of  the  atoresoid  subject-matter  oF  tb 


shall  be  lawful  to  the  ii 
their  factors,  servants,  and  assigns,  to  sue,  li 
and  travel,  for,  in,  and  about  the  defence,  Mb- 
guard,  and  recovery  of  the  aforesaid  sat^ed- 
matter  of  this  insurance,  or  any  part  tiiBivi. 
without  prejudice  to  this  insurance,  the  chM^ 
whereof  tho  said  company  will  bear  in  pnipw- 
tion  to  the  sum  hereby  insured,  &c.,  and  thm- 
upon,  in  consideration  tnat  the  plaintiff  paid  tlw 
defendants  30i.  as  a  premium  for  the  insnnujce  (f 
lOOOf.  upon  the  said  goods  in  the  said  policy  meir 
tioned,  the  defendants  became  and  wore  insurersto 
the  plaintiff  as  aforesaid,  and  duly  subscribed  Uw 
said  policy  and  affixed  their  common  seal  Oiertto 
as  such  insurers  to  the  said  lOOOt.  apon  the  aid 
goods  to  bo  carried  in  the  said  ship  on  the  sU 
voyage ;  and  tho  plaintiff  says  that  it  was  a  daoH 
and  condition  of  the  said  original  policy 
first-named  policy  mentioned  that  toe  ini 
made  by  the  eeii  original  policy  should  be  for  lOOOl 

Z>n  the  cargo,  valued  at  3350t.,  of  the  said  vead 
ybrcak,  at  and  from  Liverpool  to  any  port  or 
ports,  place  or  places,  in  any  order  backwaMs  and 
forwards  and  forwards  and  Dackwnrda  on  the  CCMt 
of  Africa  and  African  islands  during  her  stay  and 
trade,  then  and  thence  back  to  a  port  of  call  and 
discharge  in  the  United  Kingdom,  with  leava  to 
call  at  or  off  any  ports  or  places  for  any  pupsn 
and  to  dbcharge,  exchange,  and  take  on  bOH^ 
.  gooda  wherever  she  mif^t  nail  at  orpraoeed 


MAETTIMB  LAW  CASES. 


397 


JoTcx  V.  Thb  Reaiji  Maxinx  Insukakce  Cokfant. 


[Q.B. 


3  coast  of  Africa  and  African  islands 
isels,  boats,  factories,  and  canoes,  and  to 
rest]  from  this  vessel  to  any  other  vessels, 
Y  other  vessels  to  this  vessel  in  port  and 
ut  being  deemed  a  deviation ;  outward 
considered  homeward  interest  twenty- 
after  her  arrival  at  her  first  port  of 
and  divers  goods  being  the  goods  in 
t-named  policy  mentioned  were  shipped 
I  aforesaid  in  and  on  board  of  the  said 
arried  therein  on  the  said  voyage,  and 
.  D.  Pickford,  &o.,  or  some  or  one  of 
nd  thence  until  and  at  the  time  of  the 
fter  mentioned  were  or  was  interested 
^oods  to  the  amount  of  all  the  moneys 
•eon  by  the  said  first-named  pohcy,  and 
t-named  insurance  was  made  for  the 
efit  and  on  the  account  of  the  person 
o  interested ;  and  the  said  vessel  with 
)ds  on  board  thereof  departed  from  a 

0  on  the  West  Coast  of  Africa,  to  wit, 

1  and  in  the  course  of  her  said  voyage 
original  policy  described  as  aforesaid, 
"ds  while  the  said  ship  was  proceeding 
voyage  within  the  meaning  of  both  the 
J,  and  more  than  twenty-four  hours 
I  arrived  at  her  first  port  of  discharge 
leaning  of  the  said  original  policy,  and 
continuance  of  the  said  risk,  the  said 
then  on  board  of  the  said  ship,  were,  by 
isurcd  against  by  the  said  original 
ly  lost,  and  the  sum  of  lOOOZ.  became 
id  was  paid  by  the  aforesaid  in- 
son  or  persons  on  the  said  original 
espect  of  such  loss,  and  otherwise 
1  all  conditions  were  fulfilled,  and  all 
sned,  and  all  times  elapsed  necessary 
e  plaintiff  to  be  paid  the  said  sum  of 
ic  defendants,  yet  the  defendants  did 
iiamo. 

on  the  ground  that  it  appears  from 
ion  that  the  goods  were  not  landed 
)r  place  on  the  West  Coast  of  Africa. 

demurrer. 
I  in  support   of  the  demurrer. — The 

of  re-insurance,  subject  to  all  clauses 
ns  of  the  original  policy,  from  any  port 
he  West  Coast  of  Africa  to  any  port 
the  insurance  to  commence  "  from  the 
'he  goods  never  having  been,  in  fact, 
>olicy  never  attached.  The  argument 
the  effect  of  the  words  in  the  original 
fvard  cargo  to  be  considered  homeward 
ity-four  hours  after  her  arrival  at  her 
discharge,"  the  goods  having  been  lost 
v^onty-four  hours  after  the  vessel  had 
r  first  port  of  discharge.  [Blackburn, 
3tion  seems  really  to  be  reduced  to  a 
y  narrow  one — whether  the  stipula- 
original  policy,  by  which  the  cargo, 
aded  at  Liverpool,  was,  a  certain 
10  ship's  arrival  at  Africa,  to  be  con- 
ome  cargo,  is  to  be  incorporated  in 
policy  ?]  The  ground  of  demurrer  is 
is  were  not  lc»aed  at  any  port  or  place 
:  Coast  of  Africa.  [Lush,  J. — If  the 
jen  discharged  on  the  West  Coast  of 
imediately  after  taken  on  board  again, 
ivc  been  out  of  court.]    That  is  so. 

been  anything  amounting  to  a  sub- 
oading  of  the  vessel  the  defendants 

no  ground  for  resisting  the  action. 


The  words  at  the  beginning  of  the  policy  show  that 
the  time  at  which  the  risk  was  to  conmience  was 
"  from  the  loading  of  the  said  goods  or  merchan- 
dise on  board  the  said  ship  or  vessel,  &c.,"  that  is 
from  the  loading  on  the  West  Coast  of  Africa. 
[Blackburn,  J. — But  we  must  not  omit  to  notice 
that  it  is  stated  to  be  a  re-insurance,  "  subject  to 
all  clauses  and  conditions  of  the  original  policy," 
one  of  which  is  that  the  outward  cargo  from  Liver- 
pool, twenty-four  hours  after  it  has  got  to  Africa, 
IS  to  be  treated  as  homeward  interest,  which 
means,  I  suppose,  that  it  should,  to  all  intents 
and  purposes,  be  considered  as  loaded  there.]  It 
is  submitted  that  the  words  "from  the  loading" 
determine  the  time  at  which  the  risk  is  to  com- 
mence. .The  authorities  decide  this.-  [Black- 
burn, J. — This  would  not,  I  think,  be  disputed 
unless  there  is  something  to  show  that  these  words 
do  not  really  mean  what  they  prima  facie  would 
import.  Hersch^U,  Q.  C. — Ricfcma/n  v.  Carstairs 
(5  B.  &  Ad.  651),  is  conclusive  on  that  point.] 
There  the  policy  was  on  ship  and  goods,  at 
and    from    the    coast    of    Africa    to    the   ship's 

I)ort  of  discharge  in  the  United  Kingdom,  with 
iberty  to  load   at   all    ports    and    places  what- 
soever and  wheresover,  to  trade  backwards  and 
forwards  in  any  order,  &c.,  beginning  the  adven- 
ture on  the  goods  from  the  loading  thereof  aboard 
the  said  ship  twenty-four  hours  after  her  arrival 
on  the  coast  of  Africa,  including  the  risk  in  boats 
in  loading  and  unloading,  with  liberty   to   load, 
unload,  sell,  barter  or  exchange  with  any  ships  or 
factories  wheresoever  she  mignt  call.    It  was  held 
that  the  policy  did  not  protect  an  outward  cargo 
shipped  before  the  vessel's  arrival  on  the  coast  of 
Africa.    [Blackburn,  J. — It  was  doubtless  because 
of  that  case  that  the  persons  who  prepared  this 
policy  have  inserted  tne  phrase  "  outward  cargo 
to  be  considered  homeward  interest  twenty-four 
hours  after  her  arrival  at  her  first  port  of  dis- 
charge."]   It  is  submitted  that  these  words  were 
inserted   merely  for    the   purpose    of  value,   to 
determine  what  was  the  amount  of  interest  to  be 
included  in  the  risk — the  meaning  being,  directly 
the  vessel  arrives  on  the  coast  of  Africa,  and  dis- 
charges its  cargo  and  takes  any  small  portion  of 
car^o    on    board,    from    that   moment,  the    risk 
having  commenced,  the  defendants  would  consider 
that  as  the  value  of  the  plaintiffs'  interest.    These 
words  affect  only  the  value  of  the  homeward  in- 
terest when  the  policy    has  once  attached;   but 
they  cannot  have   the  effect  of   accelerating  the 
time  at  which  the  risk    was    to    commence,  i.e., 
from  the  loading.    [Blackburn,  J. — ^We  have  not 
got  the  whole  of  the  policy  set  out.    There  maybe 
something  in  it  whicn  would  throw  light  on  this.] 
In  the  margin  of  the  policy  are  written  the  words 
**  with  leave  to  increase  the  value  of  the  cargo  on 
the  homeward  voyage."    Then  follow  the  words 
about  outward  cargo  being  considered  homeward 
interest   twenty-four    hours    after   the    vessel's 
arrival ;  and  the  re-insurance  is  on  a  valued  policy. 
[Blackburn,   J. — The   addition   of  these  words 
might  make  an  important  difference  as  to  vour 
argument  that  the  other  words  were  inserted  for 
the  purpose  of  value.    Is  it  not  desirable  in  order 
to  decide  upon  the  real  matter  that  the  declaration 
should  be  amended  by  setting  out  the  actual  words 
of  the  policy  P] 

By  consent  the  declaration  was  amended  by 
ins^rtinff  before  the  words  **  outward  cargo  to  M 
deemednomeward  interest^  &q««"  tha  ^vosdk  "  "^ 
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leave  to  increase  the  valuation  of  cargo  on  the 
homeward  voyage." 

Hill,  in  continuation. — The  only  clause  in  the 
policy  which  relates  to  the  time  at  which  the  risk 
IS  to  commence,  fixes  it  at  the  time  of  the  loading 
of  some  goods,  however  small  the  quantity  may  be. 
[Lush,  J. — If  the  policy  had  said  in  terms,  as  it 
does  say  in  effect,  that  the  goods  forming  part 
of  the  outward  cargo  shall  be  deemed  to  be  goods 
put  on  board  on  the  coast  of  Africa,  if  they  are 
not  removed  within  twenty-four  hours  after  the 
vessel's  arrival,  that  would  be  **  from  the  loading 
thereof  "  within  the  meaning  of  the  policy.]    If  it 
had  said  both  on  outward  and  homeward  cargo. 
[Blackburn,  J. — I  conjecture  that  the  parties  did 
not  notice,  or  that  they  forgot  the  existence  of,  the 
printed  words  "  shall  commence  upon  the  freight 
and  goods  or  merchandise  aforesaid  from  the  load- 
ing of  the  said  goods  or  merchandise  on  board  the 
said  ship  or  vessel  as  above."    Lush,  J. — Do  not 
those  words  mean  from  the  time  the  goods  are 
reloaded  on  the  West  Coast  of  Africa  P]    It  does 
not  say  so.    [Lush,  J. — But  you  must  admit  that 
if  the  cargo  had  been  unshipped  on  the  West  Coast 
of  Africa,  and  put  on  board  again  the  next  day, 
the  policy  would  have  attached.    Why  should  they 
not  nave  agreed  to  dispense  with  that  unnecessary 
term  P]    If  that  had  been  done,  there  would  then 
have  been  a  substantial  reloading  of  the  cargo,  as 
pointed  out  by  Cookbum,  C.  J.  in  Carr  v.  Monte- 
fiore  (5  B.  &  S.  422).    The  insurance  in  that  case 
was  at  and  from  port  or  ports  in  the  River  Plate 
to    the    United  Kingdom,  «fec.,    "beginning  the 
adventure  upon  the  said  goods  and  merchandise* 
from  the  loading  thereof  aboard  the  said  ship  at  as 
above."    The  cargo  had  been  shipped  in  Patagonia 
on  board  the  ship,  then  bearing  another  name, 
destined  for  England.      She  arrived    at    Monte 
Video,  in  the  River  Plate,  in  a  damaged  state,  and 
a  portion  of  her  cargo  was  taken   oVit  for  the 
purpose  of  repairing  her,  and  then  reloaded.     On 
Doing  repaired,  she  and  her  cargo  were  purchased 
by  parties  at  Monte  Video,  who  changed  tier  name, 
and  the  above  insurance  was  afterwards  effected. 
An  average  loss  of  the  ship  and  cargo  having 
taken  place,  it  was  held  that  the  underwriters 
were  liable.     "  It  is  true,"  said  Cockbum,  0.  J. 
"there  has  not  been  an  actual  loading  on  board 
this  ship  at  Monte  Video;  and  if  the  authorities 
establisn  the  conclusion  that  an  actual  loading 
must  take  place  in  the  port  mentioned  in  the 
policy,  no  doubt  the  defence  of  the  underwriter 
would    be    suflBcient.     But    I    think  Nonnen  v. 
Kelltlewell  (16  East,  176)  establishes   sufficiently 
for  the  present  purpose  that  there  may  be  a  con- 
structive loading  at  a  particular  place  so  as   to 
satisfy  the  language  of  such  a  policy  as  this.    In 
that  case,  the  cargo  having  been  put  on  board  at  a 
port,  the  vessel  came  to  that  from  which  she  was 
insured,  in  order  to  have  the  amount  of  duties 
ascertained,  and  the  cargo  was  examined  with  that 
view.    A  portion    of  it  was  taken  out  for  the 
purpose,  and  when  the  custom  house  officers  dis- 
charged their  functions  it  was  put  back  again; 
and  this  was  held  a  sufficient  loading  of  the  whole 
cargo  at  the  second  port  to  satisfy  the  terms  of  the 
policy.    According  to  the  authority  of  that  case, 
therefore,  a  constructive  loading  will  suffice."    In 
that  case  there  was  some  loading  and  unloading ; 
in  the  present  there  was  none  whatever.    There 
mnat  be  an  actual  loading  as  to  part  \n  order  that 
tiiere  should  be  a  oonstmctaye  loo/drng  a&  \a  V>bib 


whole.     In  Ei^'hmun  v.  Carstairs  (uM  «Jp.),  Lad 
Denman,    C.J.,    referring    to    the   memoraDdom 
which  declared  the  insurance  to  be  "  on  the  csrp, 
valued  at  4800L,"  said:  "It  occurred  at  onetime, 
to  a  part  of  the  court,  that  this  raised  a  presmnp' 
tion  that  the  parties  contemplated  such  a  cargo  to 
be  the  subject  of  the  assurance,  as  was  camble  d 
being  valued  at  the  full   amount  insured,  wba 
the  poHcy  had  attached,  i.e.,  when  the  ship  lad 
arrived  twenty-four  hours  on  the  coast  of  Afria, 
and  that  the  entire  cargo,  consisting  of  oiitvud 
and  homeward  goods,  would  alone  answer  tbt 
description.    If  this  were  clearly  the  meaning  of 
this  clause,  we  agree  that  we    might  reject  <r 
qualify  the  words   "from    the    loMin^  thereof 
aboard  the  said  ship,"  as  we  certainly  might  hni 
done  if  it  had  been  said  expressly  m  the  menfr 
randum  that  the  insurance  was  on  the  cargo,  boA 
outward  and  homeward,  valued  at  4800L    Bntthi 
difficulty  is  to  make  out  that  this  is  clearly  tb 
meaning  of  the  memorandum  in  question."  [Bl&ci* 
BURN,  J.  referred  to  BeU  v.  Hohson  (l^'Etk^Wj, 
where  the  policy  was  on  goods  at  and  from  G.  to 
any  port  in  the  Baltic,  beginning  the  adventan 
from  the  loading  thereof  on  board  the  ship,  ad 
the  policy  was   declared   to  be  in  oontinnatioi 
of  a  former  policy,  which  was  a  policy  from  Y.  ti 
her  port  of  discharge  in  the  United  Kingdom,  or 
any  ports  in  the  Baltic,  with  liberty  to  take  in  ai 
discharge  goods  wheresoever,  to  return  12  pr 
cent,  if  the  voyage  ended  at  G.    It  was  heWtW 
the  assured  were  entitled  to  recover,  although  th 
goods  were  not  loaded  on  board  at  G.,  bat  atTi, 
and  although  the  defendant  was  not  an  nndf^ 
writer  on  the  former  policy.    Lord  Ellenboron^ 
C.J.,  said  :  "  A  very  strict,  and  certainly  acanatn* 
tion  not  to  be  favoured,  and  still  less  to  be  et 
tended,  was  adopted  in  the  case  of  Spitia  v.  Woti^ 
man  (2  Taunt.  416),  where  it  was  holdenthattta 
words  "  beginning  the  adventure  from  the  loedii| 
on  board,"  were  to  be  confined  to  the  place  froa 
whence  the  risk  commenced.    But  if  there  be  any* 
thing  to  indicate  that  a  prior  loading  was  oob* 
templated  by  the  parties,  it  will  release  the  ciflo 
from  that  strict  construction.    Then  can  there  bo 
anything  more  indicative  ol  such  an  onderBtandiiig 
between  the  parties  than  the  statement  made  <t 
the  foot  of  this  policy,  that  it  was  in  contmwtii* 
of  former  policies,  which  was  distinctly  upon  i 
voyage  from  Virginia?    This  was  takii^j  nptlio 
voyage  from  a  period  in  the  former  policies.  TI* 
conclusion,  therefore,  which  was  drawn  in  8f^ 
V.  Wood^nan  is  completely  rebutted  by  the  reference 
in  this  policy  to  an  antecedent  loading."    Is  tlie» 
not  the  same  indication  of  intention  in  the  prefla* 
case  P]    The  intention  of  the  parties  in  th»t  a* 
was  to  keep  the  goods  continuously  insured.  Th«rt 
was  no  continuation  here  of  a  former  insmtfCOf 
but  a  mere  getting  rid  of  part  of  the  origiffll* 
surer's  liabiuty.  ^ 

H&racliell,  Q.C.  (with  him  QvXUy),  for  the  plaiiH* 
were  not  called  upon.  ^ 

Blackburn,  J. — I  do  not  think  we  needtrtw" 
Mr.  Herschell.  Mr.  Hill  has,  no  doabi,  said  everf 
thing  that  could  be  said,  but  notwithstanding  vj^ 
I  think  that  his  contention  is  wrong.  The  **j 
nary  and  general  rule  in  the  ease  «  a  P^^^ 
insurance  df  course  is,  that  we  are  to  take  v^p^ 
itself;  it  is  in  a  printed  form,  with  writtwjj? 
introduced  into  it,  and  we*  are  to  tidcetiiB^ 
\  together,  both  the  written  and  the  pniilB 
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itow  no  more  attention  on  the  written  parts 
on  those  printed  parts  that  are  uniform  in  all 
es  of  insurance,  there  is  no  doubt  that  we  do, 
ought  to,  make  a  difference  between  them, 
part  that  is  specially  put  into  a  p€u*ticular  in- 
lent  is  naturally  more  in  harmony  with  what 
>arties  are  intending  than  the  other  parts, 
ugh  it  must  not  be  used  so  as  to  reject 
ler  psLrt,  or  to  make  it  hare  no  effect.  One 
le  printed  parts  of  a  policy,  and  hero  it  has 
)een  struck  out,  is  that  the  insurance  "  shall 
aence  on  the  freight  and  goods  and  merchan- 
from  the  loading  of  the  said  goods  and  mer- 
dise  on  board  the  said  ship  or  vessel  at  as 
3,"  which  would  refer  to  the  voyage  as  above, 
means  that  the  underwriter  is  not  responsible 
he  goods  until  they  are  put  on  board  the 
il  for  the  voyage  that  is  insured,  unless 
is  something  stated  to  the  contra^,  and  so  it 
•een  decided.  But  then  in  BeU  v.  Hohson  (ubi 
which  rather  derogates  from  this  rule,  Lord 
borough  says  it  had  been  held  that  the  words 
inning  the  adventure  from  the  loading  on 
y  were  to  be  confined  to  the  place  from  whence 
sk  commenced ;  but  he  adds, "  If  there  be  any- 
to  indicate  that  a  prior  loading  was  contem- 
1  by  the  parties,  it  will  release  the  case  from 
Btnct  construction."  That  I  understand  to 
that  if  there  be  anything  on  the  face  of  the 
3n  instrument  (we  cannot  construe  it  as  im- 
ig  other  matters)  to  show  that  the  loading 

0  commence  at  a  prior  time,  or  that  the  word 
ing  "  was  used  in  a  sense  different  from  the 
putting  on  board,  then  such  a  sense  should 
il.  In  the  particular  case  of  which  Lord 
borough  was  speaking  there  was  a  policv  on 
oods  "  from  the  loading  at  as  above,"  which 

1  mean,  apparently,  goods  loaded  at  Gotten- 
,  but  it  was  stated  to  be  in  continuation  of  a 
r  which  was  on  ^oods  from  Virginia  to  Grotten- 
inter  aim,  and  it  being  so  stated.  Lord  Ellen- 
igh  says,  "  Can  there  be  anything  more  in- 
ive  of  such  an  understanding  between  the 
38  than  the  statement  made  at  the  foot  of 
policy,  that  it  was  in  continuation  of  former 
68,  which  were  distinctly  upon  a  voyage  from 
inia.  This  was  taking  up  the  voyage  from 
eriod  in  the  former  policies.  The  conclusion, 
fore,  which  was  drawn  in  Spitta  v.  Wood- 

'  (that  is^  that  they  were  to  be  loaded  during 
oyage)  "  is  completely  rebutted  by  the  refer- 
in  this  policy  to  an  antecedent  loading."  Now 
is  there  in  that  reasoning — which  seems  to 
'  be  very  good  and  sound  sense — ^which  does 
pply  here?  The  insurance  here  is  an  in- 
ce  of  lOOOZ.  "  which  insurance  is  hereby 
*ed  to  be  itpon  cargo,  being  a  re-insurance  sub- 
o  all  clauses  ana  conditions  in  the  original 
,  and  to  p^  as  may  be  paid  thereon 
bX  average  and  salvage  charges  to  be  settled 
r  foreign  statement*,  and  then  the  policy 
^  immediately  after  to  say,  "lost  or  not 
A  and  from  any  port  or  ports,  place  or  places, 
f  order  on  the  West  Coast  of  Africa  to  the 
'essel's  port  or  ports  of  call  and  of  discharge 
p  United  Kingdom.  And  the  said  company 
ises  and  agrees  that  the  insurance  aforesaid 
oommenoe  upon  the  freight  and  goods  or 
landise  aforesaid,  from  the  loading  of  the 
l^oods  or  merchandise  on  board  the  said  ship 
etel,  as  above,  and  continue  until  the  said 
i  or  marohuidiBe  be  disoharged  and  aftfelj 


landed  at  as  above."  There  was  nothing  to  show 
that  the  parties  contemplated  beginning  earlier  or 
taking  up  a  prior  loading.  The  goods  would 
appear  to  be  goods  shipped  on  the  coast  of  Africa, 
ana  not  the  outward  cargo.  But  when  we  look  at 
the  policy  of  re-insurance,  which  is  said  to  have  all 
the  clauses  and  conditions  of  the  original  policy 
included  in  it,  we  find  a  policy  of  insurance  which, 
no  doubt,  began  upon  c^go  at  and  from  Liverpool 
to  any  port  or  ports  in  A&ica,  and  backwards  and 
forwards  to  the  United  Kingdom,  with  liberty  to 
dischargo,  &c,  valued  at  3350L,  and  "  with  leave  to 
increase  the  valuation  of  the  cargo  on  the  home- 
ward voyage,  outward  cargo  to  be  deemed  home- 
ward interest,  twenty-four  nours  after  arriving  at 
her  first  port  of  discnarge."  From  this  it  appears 
that  the  original  policy  was  to  cover  the  goods 
that  were  put  on  board  at  Liverpool,  to  cover  the 
cargo  whilst  at  Africa,  and  to  cover  the  cargo  home- 
ward from  Africa.  I  quite  agree  with  Mr.  Hill,  that 
it  was  quite  necessary  for  the  insured,  who  had 
leave  to  increase  the  valuation  of  the  cargo  on  the 
homeward  voyage,  to  say  which  of  these  it  was ; 
and  they  say  that  the  cai'go  loaded  at  Liverpool, 
when  it  had  been  twenty-four  hours  on  the  coast 
of  Africa,  and  going  backwards  and  forwards,  was 
to  be  considered  as  on  the  homeward  voyage ;  so 
that  the  insurance,  we  may  presume,  was  made 
after  the  ship  had  arrived  on  the  coast  of  Africa, 
and  does  not  cover,  or  propose  to  cover,  any  por- 
tion of  the  risk  out  to  Africa.  But  the  case  does 
appear  to  show,  quite  as  distinctly  as  was  shown 
in  Bell  v.  Hohson,  an  indication  on  the  face  of  the 
policy  that  it  was  intended  to  cover  goods  as,  in 
that  sense,  loaded  at  Africa,  which  were  on  board 
the  ship  twenty-four  hours  after  her  arrival  there, 
which  were,  in  the  former  policy,  declared  to  be 
considered  between  the  parties  as  part  of  the 
homeward  interest.  It  seems  to  me  to  be  clearly 
shown  that  the  parties  did  mean  this ;  that 
the  underwriters  meant  to  say:  "We  run 
the  risk  whilst  the  ship  is  at  Africa,  on  all  the 
cargo  that  is  on  board  at  Africa,  although  it  may 
have  been  put  on  board  at  Liverpool ;  for  such 
was  the  prior  policy  that  we  are  undertaking  to 
re-insure."  Taking  this  view  of  the  matter,  I 
think  the  plaintiffs  are  right  in  their  declaration, 
and  that  our  judgment  should  be  for  them. 

Mbllob,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  of  BeU  v.  Hohson  {uhi  su^o.)  is  an 
abundant  authority  on  the  question  tnat  has 
arisen. 

Lush,  J. — I  am  of  the  same  opinion.  The  policy 
in  question  reinsures.  It  is  an  agreement  by  way 
of  mdemnity  to  the  plaintiffs,  the  underwriters  on 
the  original  policy,  for  the  risk  which  they  had  in- 
curred on  the  homeward  voyage.  They  haa  insured 
outward  and  homeward;  and  this  policy  under- 
takes to  guarantee  and  indemnify  them  against  the 
risks  which  they  had  incurred  upon  the  homeward 
voyage.  The  policy  says  that  it  shall  be  subject  to 
all  the  clauses  and  conditions  of  the  original  policy. 
The  risk  was  to  commence  from  the  loading  of  the 
goods  on  board  the  ship  at  some  port  or  place 
on  the  coast  of  Africa.  Now  by  one  clause  in  the 
original  policy  the  plaintiffs,  the  other  under- 
writers, had  agreed,  in  effect,  that  whatever  portion 
of  the  outward  cargo  might  remain  on  board  for 
twenty-four  hours  after  the  arrival  of  the  vessel  on 
the  coast  of  Africa,  that  portion  should  be  deemed 
to  have  been  shipped  upon  the  homeward  voyage. 
Thftt  I  take  to  be  the  meomn^  end  ^^^  &  ^ 


400 


MARITIMB  LAW  OASES. 


Adm.] 


The  Wasbiok. 


a 


word  "  outward  cargo  to  be  deemed  homeward 
interest  twenty-four  hours  after  her  arrival  at  her 
first  port  of  discharge."  The  parties  had  agreed, 
therefore,  that  whatever  remained  of  the  outward 
cargo  should  be  just  in  the  same  position,  as  to  the 
liability  of  the  underwriters,  as  if  it  had  been 
shipped  on  the  coast  of  Africa  on  the  homeward 
voyage.  The  defendants  say,  "we  will  reinsure, 
and  subject  to  all  the  claims  and  conditions  of  that 
policy."  That,  I  think,  at  once  enables  us  to  put 
a  meaning  upon  the  terms  which  express  the  time 
when  the  risk  was  to  commence.  It  was  to  com- 
mence upon  the  goods  "  from  the  loading  thereof 
on  board  the  said  ship."  It  shows  that  what  was 
meant  by  the  parties  was  not  the  actual  loading, 
but  a  constructive  loading,  which  was  what  the 
original  underwriters  had  agreed  to  treat  as  a 
loading  on  board  for  the  purpose  of  the  homeward 
voyage. 

Judgment  for  ths  plaintiff. 

Attorneys  for  plaintiffs,  Chester  and  Urquhart, 
for  J.  H.  E.  QUI,  Liverpool. 

Attorneys  for  defendants,  Newman,  Bale,  and 
Stretton.     

COXJBT  OF  ADMZBALTT. 

Beported  by  J.  P.  AsFiirAiL,  Esq.,  Barriit6r*at-Law. 


Mondanf,  June  10  1872. 

The  Warrior. 

Collision — Sailing  vessel  and  tug  with  tow — Duty  of 

tiig — Sailing  rules — Articles  15  and  19. 
The  fact  that  a  steam  tug  is  towing  a  vessel  against 
the  wvnd  involves  no  such  da/nger  of  navigation, 
and  no  such  special  circumstances    vdthin    the 
meaning  of  Arti<^le  19  of  the  Regulations  for  Pre- 
vention of  Collisi^ms  at  Sea,  as  will  justify  a  de- 
parture  from  the  rule  (Art,  15)  thut  a  steamship 
shall  keep  out  of  ths  way  of  a  sailing  vessel. 
This  was  a  cause  of  collision  instituted  on  behalf 
of  the  owners  of  the  schooner  Triumph  against 
the   steam  tug  Warrior,   and  her  owners  inter- 
vening.   The  collision  occurred  off  the  Skerries,  at 
about  5.30  a.m.  on  17th  Feb.  1872.    The  Triumph 
was  closehauled  on  the  starboard  tack,  heading 
S.  S.W.,  and  going  above  five  knots  when  she 
sighted  the  two  mast  head  lights  and  starboard 
light  of  the  Warrior,  which  was  heading  due  west, 
and  was  towing  a  vessel  of  about  800  tons  burden. 
The  wind  was  west  and  blowing  a  strong  breeze, 
and  the  tide  was  flood  about  three-quarters  of  an 
hour  before  high  water,  but  not  running  strong. 
The  remaining  facts  are  fully  stated  in  tne  judg- 
ment.   The  question  was  whether  it  was  the  duty 
of  a  steam  tug  towing  a  vessel  head  to  wind  to  give 
way  to  a  sailing  vessel. 

Myhwrgh  (Butt,  Q.C.  with  him)  for  the  plaintiffs. 
— ^Thetug  and  tow  are  to  be  considered  as  one 
vessel,  and  as  the  motive  power  was  in  the  steam 
tug,  the  two  together  are  to  be  considered  as  a 
steamer,  and  it  was  their  duty  to  get  out  of  the 
way  of  the  schooner :  (The  Cleadon,  4  L.  T.  Eep. 
N.  S.  157;  1  Mar.  Law  Cas.  O.  S.  41.)  The  two 
vessels  were  approaching,  and  it  would  have  been 
an  improper  manoeuvre  on  the  part  of  the  schooner 
to  go  about  under  the  boT^s  of  the  steamer.  If  the 
schooner  was  right  in  assuming  that  the  steamer 
would  give  way,  and  go  under  her  stem,  going 
ahoat  would  necessarily  have  brought  the  vessels 
together  more  rapidly.     The  maater  oil  t\ie  tvx^ 


was  bound  to  have  stopped  or  slowed  \m  a 
earlier  than  he  did.  ' 

W,  C.  GvMy  (AspindU,  Q.C.  with  him)  fc 
defendants. — The  schooner  might  have  aToidi 
collision  by  going  about  when  she  siglite 
steamer  a  mile  off.  A  steam  tug  towing  s 
cannot  be  considered  as  a  free  ship;  and 
much  less  inconvenient  for  a  sailing  vessel 
hauled  to  change  her  course  than  for  a  steui 
It  is  the  duty,  therefore,  of  a  sailing  vessel  t 
out  of  the  way  of  a  tug  and  her  tow :  {The 
pendence,  The  Arthur  Gordon,  4  L.  T.  Eep.  N.S 
1  Mar.  Law  Cas.  0.  S.  88 ;  Lush.  270.)  In  that 
sailing  vessel  close  hauled  was  held  liable  fc 
getting  out  of  the  way  of  a  tug  and  tow;  bat  tl 
was  also  held  liable  for  not  tiSdngmeasuresat 
as  the  danger  became  imminent.  Here,howeyi 
tug  stopped  and  reversed  as  soon  as  she  sa 
schooner  persisted  in  holding  on  her  course,  j 
therefore,  not  to  blame.  8y  law  we  wer 
bound  to  do  anything  until  that  time. 

Butt,  Q.C.  in  reply. — The  Independanc^.  (« 
distinguishable,  as  that  collision  took  place 
daylignt,  and  the  vessels  could  see  each  < 
whilst  here  there  was  no  means  of  knowii 
steamer's  course.  Moreover,  that  case  was  d 
in  1861,  and  the  new  sailing  rules  were  mi 
1862 ;  and  bv  Art.  18,  where  one  of  two  shij 
keep  out  of  the  way,  the  other  shall  ke* 
course.  A  steamer  is  bound  to  make  w&] 
sailing  vessel,  and  therefore  the  schoonc 
bound  to  keep  her  course.  There  was  no  p 
danger  at  the  time  which  qualified  the  rules 
bring  the  tug  within  art.  19. 

Sir  R.  Phillimore. — ^This  is  a  case  of  a 
between  a  vessel  called  the  Triumph,  of  8i 
with  a  crew  of  three  hands,  and  laden  wit^ 
going  from  Queen's  Ferry,  in  Flintshire,  U. 
dalk,  in  Ireland,  and  the  Warrior,  a  steam  ti 
tons  register,  with  engines  of  80-horse  pow 
manned  by  a  crew  of  eight  hands.  The  Wa) 
the  time  of  the  collision,  was  towing  a  ship 
the  Woosimg,  of  about  800  tons.  The  ] 
collision  was  four  or  five  miles  off  the  Sken 
the  east  of  the  Skerries.  The  wind  at  tl 
was  W,  and  the  tide  was  flood,  about  ihree-c 
of  an  hour  before  high  water.  The  ni^ 
what  is  called  dark  but  clear,  a  descriptior 
we  are  very  familiar  with  in  this  court.  1 
schooner  was  close  hauled  on  the  starbooi 
and  heading  S.S.W.,  and,  according  to  here 
and  her  narrative,  she  saw  a  sta^oard  li 
two  towing  Ughts  of  a  steamer  three  point 
port  bow  about  a  mile  off.  The  schooner 
ately,  as  her  master  has  told  us  this  momi 
her  course,  conceiving  that  she  lay  under 
gation  to  do  so  according  to  the  siulin 
The  steamer  struck  her  on  the  port  quurt 
the  main  rigging,  and  she  sanx  soon  aft* 
Ihe  steamer  was  towing,  as  I  have  said,  a 
700  or  800  tons,  and  she  saw  the  port  hgh 
schooner  on  her  starboard  beam  about  a 
Now  she  says  that  she  did  nothing  till  ' 
hundred  yards,  continuing  to  approi 
schooner,  and  when  she  had  come  within  i 
tance  the  schooner  hailed  her  to  go  asten 
she  attempted  to  do,  but  she  did  not  anite 
and  struck  the  schooner  as  I  have  said.  T 
applicable  to  this  case  are  the  15th  wbiok 
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11  keep  out  of  the  way  of  the  sailing  ship  ;'*  ^ 
18th,  "  Where,  by  the  above  mles,  one  of  two 
ps  is  to  keep  out  of  the  way,  the  other  shall 
p  her  course  subject  to  the  Qualifications  con- 
led  in  the  following  article,  and  the  19th, 
1  obeying  and  construing  these  rules  due  re- 
dmnst  be  had  to  all  dangers  of  navigation; 
;  duo  regard  must  also  be  had  to  any  special 
umstances  which  may  exist  in  any  particular 
?,  rendering  a  departure  from  the  above  rules 
3ssary  in  order  to  avoid  immediate  danger." 

steamer's  contention  is  that  her  case  falls 
er  the  19th  rule ;  that  there  were  dangers  of 
[fiction  and  particular  circumstances  which 
ined  her  in  expecting  that  the  schooner  would 
out  of  her  wav,  and  she  alleges  that  the 
K>ner  might  safely  have  done  so  oy  tacking  or 
a^ing  under  the  stem  of  the  vessel  in  tow, 
esume.  I  have  of  course  taken  the  opinion  of 
Elder  Brethren  on  these  points,  and  they  are 
pinion  that  there  were  no  dangers  of  naviga- 
»  and  no  special  circumstances  which  justified 
parture  from  the  ordinary  rule  that  a  steam 
*  shall  keep  out  of  the  way  of  a  sailing  vessel, 
the  contrary,  they  think  that  the  Warrior 
ht  have  avoided  the  collision,  according  to  the 
^ence  of  her  own  master,  either  by  starboarding 
y  porting  at  an  earlier  period  than  she  did,  or 
'  she  might  have  stopped  at  an  earlier  period, 
^hich  case  again  there  would  have  been  no 
Lsion.  I  have  considered  the  case  of  TJie 
«-?/>•  Gordon  and  The  hidependatice  (Lush.  270), 

it  does  not  appear  to  me  to  affect  the  conclu- 
.   at  which  I  have  arrived.    I  pronounce  the 
t^ior  alone  to  blame  for  the  collision, 
olicitors  for  the  plaintiffs ;  Thomely  and  Archer. 
olicitors  for  the  defendants ;    Wright,  Stockley, 

Beckett. 


June  13  and  14, 1872. 

Tire  Glengaber. 

vage — Collision — Salvor  to  blame — RigM  of 
wnera  to  recover  in  respect  of  anotlier  vesselr-- 
Imployment  of  salvor. 

vessel  re7id&ring  assistance  to  another  ivhich  she 
as  injured  in  collision  cannot  clmrn  salva/je 
noard  If  the  collision  takes  place  by  Jier  default. 

ovmers^  master,  and  crew  of  a  vessel  which 
mders  assistance  to  a  vessel  injured  by  collision 
re  not  deprived  of  tJieir  riglvt  to  salvage  re- 
ard  by  the  fa^t  tliat  some  of  the  owners  are 
Iso  owners  of  anotlier  vessel  by  whose  misconduct 
le  collision  takes  place. 

?ssel  rendering  salvage  assistance  is  not  deprived 
^  her  right  to  reivard  by  tJie  fa^t  that  she  is 
nployed  by  avessel  ivhose  misconduct  renders  her 
nploym^nt  necessary. 
jage  services  were  rendered  by  four  steamers ;  one 

the  steamers  had  come  into  collision  with  the 
issel  salved,  and  was  found  to  bl<i)n€,  and  she 
rudered-  the  principal  sei^vices.     The  value  of  the 
roperty  salved  was  22,200L 
d,  thai  tlie  thre^e  vessels  not  to  blame  were  entitled 

>  reward.     The  court  awarded  310Z. 

>  causes  of  salvage  were  instituted  against 4bhe 

>  Glengaber,  her  cargo  and  freight ;  the  one  on 
alf  of  the  owners,  masters,  and  crews  of  the 
imtugs  Black  Prince,  Sir  Oeorge  Grey,  and 
rrior,  the  other  on  behalf  of  the  steam  ferry- 
t  Bee,    The  two  causes  were  heard  at  the  same 
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time  before  the  learned  judge,  assisted  by  Trinity 
Masters. 

The  Black  Prince  was  a  tug  of  101  tons  register, 
and  had  disconnecting  engines  of  ninety-five  horse- 
power nominal,  working  up  to  650  actual.  The 
bir  George  Grey  was  a  tug  of  forty-nine  tons 
register,  and  had  a  single  engine  of  fifty  horse- 
power nominal,  working  up  to  to  150  actual.  The 
Warrior  was  a  tug  of  seventy-two  tons  register, 
with  disconecting  engines  of  ninety  horse-power 
nominal,  working  up  to  360  actual.  The  Glengaber 
was  an  iron  ship  of  658  tons  register,  and  was  at 
the  time  of  the  services  rendered  laden  with  a 
cargo  of  wheat  and  flour.  The  value  of  the  ship 
cargo,  and  freight  was  22,200^ 

At  about  10.15  p.m.  on  the  8th  April,  1872,  the 
Black  Prince  was  engaged  in  towing  the  barque 
Strathmore  up  the  river  Mersey  past  Monk's 
Ferry.  Soon  afterwards  her  master  who  was  on 
the  bridge  perceived  what  he  described  as  a  black 
object,  which  afterwards  turned  out  to  be  the 
Glengaber,  carrying,  as  he  alleged,  no  lights,  about 
sixty  or  seventy  yards  distant.  He  immediately 
stopped  his  engines  and  reversed  full  speed  and 
hailed  the  Strathmore  to  starboard  her  helm  and 
slipped  the  hawser.  The  Black  Prince  brought  up 
short  of  the  port  bow  of  the  Glengaber,  but  the 
Straihmore  going  past  the  tug  struck  the  Glen- 
gaber on  her  starboard  bow.  The  Glsngaber 
dragged  her  anchors  and  drifted  to  the  southward 
with  the  Strathmore  laying  across  her  bows.  The 
Strathmore  soon  afterwards  sank.  The  Glengaber 
came  into  collision  with  the  barque  Indus  and  set 
that  vessel  adrift,  and  both  vessels  went  away  to 
the  southward.  The  Glengaher  was  considerably 
damaged  by  the  collision.  The  Bee,  which  was  a 
double-ended  steamer  working  up  to  about  200 
horse-power,  took  hold  of  the  Indus,  and  after- 
wards made  fast  to  the  Glengaber,  and  towed  to 
the  westward  to  take  the  strain  off  the  Itidvs ;  she 
towed  thus  for  twenty  minutes,  and  then,  at  the 
request  of  the  mate  of  the  Glengaber,  went  to  fetch 
the  master  of  that  vessel  from  Bock  Ferry.  In 
the  meantime  the  Black  Prince  came  up  and  made 
fast  to  the  Gl^mgaber  and  checked  their  drifting. 
The  Sir  George  Grey  then  came  up  and  offered  her 
services  to  the  master  of  the  Glengaber,  but  accord- 
ing to  the  defendants'  evidence  they  were  refused ; 
by  the  plaintiffs'  account,  however,  they  were  ac- 
cepted— whether  by  the  Black  Prince  or  by  the  Glen- 
gaber was  uncertain — ^and  she  made  fast  ahead  of  the 
Bhick  Prince,  and  towed  ahead.  They  stopped 
the  drifting,  and  held  her  steady  for  a  short 
time.  The  weather  was  then  blowing  a  mode- 
rate gale.  The  Bee  meanwhile  had  returned, 
and  was  made  fast  along  the  port  side  of  the  Glen- 
gaber and  went  ahead  full  speed  to  hold  her  against 
the  tide,  and  continued  to  do  so  until  high  water, 
about  midnight.  The  hawser  of  the  Sir  George  Grey 
was  then  cut,  and  the  Bl<ick  Prince  went  alongside, 
her  hawser  also  l^eing  cut.  The  Black  Prince  was 
made  fast  to  the  starboard  side,  and  the  Sir  George 
Grey  to  the  port  side  of  the  Ghngabei' ;  the  Bee 
being  lashed  to  the  stem  to  cant  her  head  to  the 
eastward.  At  1  a.m.  of  the  9th,  the  Black  Prince 
again  got  her  hawser  out  ahead;  the  Sir  George 
Grey  let  go  and  went  away;  the  Bee  was  again 
lashed  alongside,  and  with  the  ebb  tide  the  Gle^i- 
gaJber  was  got  clear  of  the  Indus.  The  Glengaber 
was  then  towed  down  the  river  to  the  entrance  of 
the  Alfred  Dock.  The  Warrior  then  came  up  and 
offered  her  services,  and  she  waa  la&hed  a\<^\v^\dj& 
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the  Qlengaber  and  assisted  in  holding  her  up.  The 
Bee  run  short  of  coal  about  9  a.m.,  and  went 
away.  The  wreck  was  then  cleared  away  with  the 
assistance  of  some  shipwrights  and  another  tug. 
The  BUu^  Prince  then  let  so,  and  the  Warrior  and 
the  other  tua  towed  the  (Mengaher  into  the  Alfred 
basin,  and  an^er  some  delay  into  the  Alfred  Dock, 
where  she  was  moored  in  safety  at  about  2  p.m. 
It  was  admitted  that  Edward  and  William  Griffiths 
were  registered  owners  of  thirty  and  sixteen 
sixty-fourth  shares  respectively  in  the  Black  Prince, 
and  also  of  thirty-two  and  twenty-six  sixty-fourth 
shares  in  the  Warrior.  A  cause  of  collision  was  in- 
stituted against  the  Black  Prince,  by  the  owners  of 
the  GZen^a&er,  in  respect  of  this  collision,  and  another 
cause  by  the  same  persons  against  the  owners  of 
the  Strathmore.  Tne  first  cause  came  on  for 
hearing  before  the  present  salyage  suit,  and  the 
BUich  Prince  was  held  to  have  tailed  in  her  de- 
fence, although  the  question  of  the  extent  to 
which  she  was  to  blame,  was  reserved  until  after 
the  cause  against  the  Straflinnore  was  heard. 
The  present  salvage  suit  came  on  for  hearing  after 
the  cause  against  the  Black  Prince,  and  before  the 
cause  against  the  Strafhmore. 

Aspinall,  Q.  G.  and  GuUy,  for  the  plaintiffs, 
owners,  masters,  and  crew  of  the  Blac%  Prince, 
the  Warrior,  and  the  Sir  George  Grey. 

Pickering,  Q.  C.  and  Potter,  for  the  plaintiffs, 
owners,  master,  and  crew  of  the  Bee. 

Mikoard,  Q.  G.  and  Myhurgh,  for  the  defendants, 
submitted  that  the  Bla>ck  Prince  was  not  entitled 
to  salvage  reward,  on  the  ground  that  she  was  a 
wrongdoer,  having  been  K)und  to  blame  for  the 
collision ;  that  the  Warrior  came  under  the  same 
rule  as  her  owners  were  also  owners  of  the  Black 
Prince,  and  could  not  therefore  benefit  by  their 
own  wrong ;  that  the  Sir  George  Grey  having  been 
employed  by  a  wrongdoer  could  not  recover.  The 
services  of  the  Sir  G*'orge  Grey  and  the  Warrior 
were  small. 

Aspinall,  Q.  G.  in  reply. 

June  I4th. — Sir  R.  Phillimore. — The  inconve- 
nience which  arose  in  the  preceding  collision  case 
(against  the  Black  Prince)  from  the  abpence 
of  the  evidence  in  the  Strathmore,  follows  to  a 
certain  extent  these  cases  of  salvage,  which  were 
the  consequences  of  that  act  of  collision,  and  it  is 
very  mucn  to  be  regretted,  though  it  cannot  be 
helped,  owing  to  the  exigencies  of  the  cose,  that 
ths  court  has  not  before  it  the  evidence  with 
regard  to  the  Strathmore,  so  as  to  be  enabled  to 
deal  with  the  whole  of  this  question ;  for,  although 
it  is  divided  into  a  variety  of  suits,  in  reality  it  is 
impossible  to  make  a  fair  decision  with  respect  to 
the  case  now  before  me  without  remembering  the 
previous  history  of  the  case.  There  are  some 
points  of  law  upon  which  the  court  must  express 
an  opinion  before  it  proceeds  to  assess  the  quantum 
of  award  which  it  thinks  due  to  the  salvors  in  this 
case.  I  have  already  decided  that  the  Bluck  Prince 
failed  in  her  defence  as  defendant  in  the  suit  of  colli- 
sion brought  by  the  Olengaher  against  her,  and  I  must 
now  decide  that  the  Blach  Prince,  which  was  towing 
the  vessel  which  ran  into  the  Glengaher,  and  which, 
to  some  extent  at  least — to  what  extent  may  de- 
pend hereafter  when  the  case  of  the  Strathmore 
18  fully  examined — ^must  be  considered  with  the 
Strathmore  as  one  vessel,  and,  as  the  cause  of  the 
collision,  cannot  recover  in  this  court,  as  a  ship 
rendering  salvage  service,  tbe  neceaaity  of  whicn 
her  own  miscondact  has   occaaioned.    1  m\ka\». 


however,  remember  th&taMhoughtbeBhiAFmn 
is  not  in  my  judgment  entitled,  for  the  rauoDtktt 
I  have  stated,  to  l)e  considered  as  a  salfor,  loiHt 
carefully  bear  in  mind  her  power  in  reoderingti^ 
services  which  were  performed  sabfeqaentlj  to 
the  collision,  because  that  power  which  ake  poi- 
sessed  must  very  much  affect  the  judgment  of  the 
court  with  respect  to  the  other  salvore.  I  dtti 
dismiss  the  claim  of  the  Black  Prinoe  with  oosts. 
With  regard  to  the  Warrior,  it  has  been  oontended 
in  limine  that  that  vessri  is  not  entitled  to  le 
considered  as  a  salvor  because  upon  ctq» 
examination  it  appeared  that  some  of  her 
owners  were  also  owners  of  the  Black  Prinoe.  I 
am  not  inclined  to  allow  that  objection  to  praysB- 
I  foresee  very  grave  consequences  whidi  mi^ 
result  from  it,  and  a  very  great  deal  of  expense  i& 
the  conduct  of  these  suits.  But,  on  principie,! 
do  not  think  the  objection  con  stand ;  certaioiyi  '^ 
could  only  stand  with  regard  to  thoee  ovnoff* 
themselves,  and  could  not  in  any  wayafect  tb^ 
claim  of  those  who  were  not  joint  owners  o^^* 
Black  Prince,  and  could  not  affect  the  crew  "^^ 
assisted  as  salvors ;  but  I  know  of  no  preoedeatii  wa 
saying  that  because  a  vessel  belongs  to  the  ^^|? 
owner  as  the  vessel  which  has  done  the  mis43^^ 
(being  wholly  unconnected  with  the  act  of  mtc^^^ 
itself,  and  there  being  no  suggestian  of  any 
spiracy — which,  of  course,  would  create  a 
different  state  of  circumstances — ^no  saggestii 
any  conspiracy  between  the  two  vessels,  the 
cause  the  mischief  and  the  other  to  as 
remedying  it),  such  a  vessel  cannot  recover  sal 
reward.  I  know  of  no  case  in  whioh  such  asugge^^ 
has  been  put  forward,  and  therefore  know 
instance  in  which  it  has  been  sustained,  thi 
I  do  not  uphold  it  in  the  present  case ;  and  I 
the  Warrior,  if  entitled  to  salvage,  is  not  * 
entitled  to  it  because  some  of  her  owners 
also  owners  of  the  Black  Prince.  I  must  ^ 
say  a  word  with  regard  to  the  Sir  George  (3^^ 
which  is  said  to  be  disentitled  to  be  a  saX"^ 
because  she  was  employed  by  the  flodk  JV^^ 
an  objection  I  must  also  declme  to  uphold.  ^^ 
Bla4^k  Prince' 9  misconduct  cannot  extend  bey^**** 
herself.  The  Sir  George  Grey  appears  to  iD^*^ 
me  to  have  reasonably  supposed  m  these  circniB' 
stances,  though  the  communication  was  fo/re 
directly  with  the  Black  Prinoe,  that  she  wa« « 
fact  employed  on  behalf  of  the  Qlengaber.  Add 
then  I  must  say  a  word  with  respect  to  tibe  Bk 
Now  the  Bee,  it  is  admitted,  ana  very  properly 
admitted,  has  conducted  herself  from  uifSt  to  \d 
in  a  manner  which  entitles  her  to  a  oonsideratile 
salvage  remuneration  in  proportioii  to  her  effortii 
and  also  to  the  value  of  the  property  wliidi 
she  saved.  That  value  appears  to  amoimtto 
22,000^  It  is  quite  true,  as  has  been  obswred, 
that  there  was  no  risk  of  life  or  property  m  aof 
of  these  services,  not  even  in  the  servioes  d^ 
Bee,  which  seem  to  have  extended  over  ekyw 
hours,  during  half  of  which  time,  without  entering 
into  the  details  of  the  petition,  whicii  has  bees 
read  by  Mr.  Pickering,  and  which  is  assented  to 
with  a  trifling  alteration  by  the  defendants,  her 
services  in  the  opinion  of  the  oonrt  snpported  by 
that  of  the  Elder  Brethren  of  the  Trimly  Hoofl^ 
are  to  be  considered  as  of  great  value  in  the  V^ 
servation  of  the  property.  I  shall  award  die  Jv 
3001.  I  think,  as  I  have  already  nid.  tM  Ai 
Warrior  or  the  Sir  George  Grey  were  be  ' 
\  W\>  \  c3^\a  ««eeii^  thaft  th^  aervioes 
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a  trifling  character.  I  shall  award  to 
je  Qretj,  which  I  think  is  entitled  to 
larger  amonnt  of  remDneration  than 
as  she  seemtt  to  have  been  of  more 
3epiiig  the  Black  Prince  in  poaition  at 
)  Black  Prince'  was  rendsrmi^  BSHiBt- 
award  to  the  Bir  George  Grey  601.,  and 
or  501. ;  and  with  regwd  to  their  coats 
'  are  entitled  to  their  coetB,  becanse  I 
^e  has  been  properly  bronght  in  this 
Tious  reasoos;  amongst  others,  the 
BQ  itBelf  being  here,  it  was  more  con- 
e  suitors,  and  probably  a  great  saving 
hat  all  the  other  suits  connected  with 
ould  also  be  dealt  with  by  this  court, 
ie  award  I  now  make, 
for  the  plaintiffs,  the  owners,  &c.,  of 
p,  Wright,  Sloehleij  and  Beckett 
Tr  the  owners,  Ac,,  of  the  Bee,  8imp- 


K. 


r  the  defendants,  Duncan,  Bill  and 


Titesday,  July  16, 1872. 
Te£  Rajab. 

if  liabilUy  —  CoUiwion —  Two  veagele 
Merchant  Skipiiing  Act  Amendment 
•.5^m  Vitt.c.  63),  B.  54. 
Kkaee  veesel  injures  tiuo  other  veseeU  in 
on  one  oceanon  and  by  one  act  ofini- 
ligation,  daei  not  incur  in  respect  of 
ise  vessels  a  separate  liahilily  beyotid 
ion  of  liabilUy  provided  for  by  the 
Uiipptng  Act  Amendment  Act  18G2,e.  64, 
tied  to  have  his  liability  limited  a»  for 

cause  of  limitation  of  liability  insti- 
alf  of  Qeorgo  Elliot,  the  owner  of  the 
'ajah,  against  the   owner  of  the  tug 

her  master  and  crew,  and  the  owner 
ViUio,m  Davie,  and  all  other  perBOna 
otcrcst  in  the  said  tug  and  ship,  or  in 
!.,  on  board  of  them,  with  reference  to 
jtween  the  Rajah,   the  Admiral,  and 

Davie,  on  the  11th  Feb.  1872.  On 
cording  to  the  plaintiff's  petition,  the 
3  and  the  same  time,  came  into  colli- 
1  Admiral  and  the  William  Davie,  and 
sank  and  the  WiUiatii  Davie  was  much 
i  cargo  of  the  latter  vessel  was  not 
e  owners  of  the  WiUiam  Davie  and 
t  the  Admiral  respectively  instituted 
»on  against  the  Kajah  in  this  court, 
er  intervened  as  defendant,  and  bail 
The  owner  of  the  Rajah  admitted  his 
i  by  his  petition  prayed  the  court, 
lO  loss  of  ufe,  to  limit  bis  liability  to 
:  amount  not  exceeding  81.  per  ton  on 
mage  of  the  Rajah,  and  to  stay  pro- 
the  collision  suits  on  payment  into 

aggregate  amount.  The  defendants 
I  answers  alleging  that  the  Admiral 
outh  of  the  riTor  Thames,  about   to 

and  tow  the  WiUiam  Davie,  which 
ig  at  anchor ;  that  the  Admiral  was  a 
«  off  the  starboard  bow  of  the  WilUaiin 
;ith  her  engines  working  ahead,  was 
I  position  to  enable  those  on  board  her 

tow  rope  of  the  William  Davie;  that 
3  circumstances  the  Rajah,  which  was 


ingular 

B  being 

H  the 


coming  down  the  river  under  steam,  ran  into  and 
damaged  the  William  Davie,  and  then  ran  into  and 
sank  the  Admirid."  This  allegation,  which  was 
intended  to  raise  the  point  that  these  were  two 
aeparate  collisions,  was  admitted  by  the  plaintiffs 
to  he  true. 

Butl,  Q.  C.  {Fritehard  with  him)  for  the  plaintiffs. 
— The  defendants  are  goina;  to  contend  tnat  these 
were  separate  collisions,  and  that  the  plaintiffs  are, 
therefore,  liable  for  81.  per  ton  twice  over.  I 
submit  that,  although  the  blows  doing  damage 
were,  perhaps,  at  different  momenta,  it  was  sub- 
stantially on  one  occasion  and  one  collision.  Their 
contention  arises  on  the  wording  of  the  Merchant 
Shipping  Act  Amendment  Act  1862  (25  &  26  Vict 
c.  63),  sect.  54,  (a)  which  only  deals  with 
to  "any  other  ship  or  boat"  in  the  f 
number.  The  real  test  is,  whether  this  i 
considered  as  two  ifiutinct  collisiona,  or,  a 
on  the  same  occasion,  only  one  collision, 
latter,  then  the  plaintiff  is  entitled  to  his  limita- 
tion. The  Merchant  Shipping  Act  1854  {17  &  18 
Vict.  c.  104),  sect.  506,  (t)  shows  that  collisiona 
must  be  on  distinct  occasions  to  create  a  separate 
liability. 

Olarksoti,  for  the  defendants. — Sect.  506  of  the 
Merchant  Shipping  Act  1854  was  not  enacted  for 
the  benefit  of  the  shipowner  but  for  the  benefit  of 
those  injured  by  collision,  and  in  order  to  prevent 
this  defence  being  set  up  by  shipowners  where 
their  vessels  bad  injiu'ed  several  otncr  voaaela  on 
the  same  voyage.  The  Admiral  and  the  William 
David  were  separate,  and  the  injury  done  waa  to 
two  vessels  by  improper  navigation  under  sect.  54 
of  the  MercliaQt  Shipping  Act  Amendment  Act 
1862.  The  plaintiffs  are,  therefore,  not  entitled  to 
the  limitation  prayed. 

Sir  B.  FHiLLOfoRE.^I  take  a  different  view  of 
the  construction  put  upon  this  section  from  that 
put  forward  b^  Mr.  Clarksoo.  I  think  that  the 
true  construction  to  be  put  upon  the  statute  is 
that  the  liability  there  limited  has  reference  to  one 
and  the  same  accident,  if  it  mav  be  so  called,  and 
that  it  is  not  intended  that  where  a  vessel  and  a 
tug  lying  cbse  to  each  other  are  struck  almost  at 
thesamo  time,  and  as  aresult  of  the  same  act  of  im- 
proper navigation,  that  there  should  be  a  double 
liability.  I  am  of  opinion  that  this  claim  for  limi- 
tation of  liability  is  founded  upon  a  just  concep- 
tion of  the  meaning  of  the  statute,  and  I  shall 
grant  the  prayer  of  the  petition. 


(a)  ThB  section,  as  for  M  material,  is  u  followi  ;— 
The  ownocB  of  any  eliip,  whether  Biitiflh  or  toreign, 
ahall  not,  in  oases  where  oil  or  any  of  the  following 
aventB  oaonr  without  their  utaal  faalt  or  privity,  that  ie 

4.  Where  any  Iobb  or  dams^  is  by  raaaon  of  the  im. 

proper  navigation  ot  Buoh  ship  as  aforesaid,  canaed  to 

f  other  iifip  or  boat,  01  ''  '"  ^--'-■— 

boat; 

Be  saawerable  in   damafces    .    .    . 
loea  or  danuwe  to  shij>B,  goods,  Ao.,^ 

nage,  &o. 

(6)  That  seotioii  is  aa  foUows : — The  owner  □(  every  aea- 
going  ehip,  or  ehare  therein,  shall  be  liable  in  reneat  of 
every  BQoh  !«■  ot  life,  personal  ininry,  loas  ot,  or  damafn 


V  £r 


each  too  of  the  ahip  b 


or  damage 

ionatT^ 
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Proctors    for    the     plaintiffs,    Pritchard    and 

Sons, 
Solicitor  for  the  Admiral^  Thomas  Cooper, 
Proctor  for  the  William  Davie,  Gyrus  Waddi- 

love. 


(CioUttted  by  F.  O.  Cbump,  Esq..  Barrister-at-Law.) 


UNITED  STATES  DISTRICT  COURT  OP 
MICHIGAN.— IN  ADMIRALTY. 

Tuesday,  Feb,  13, 1872. 

The  ScHooneb  Marquette. 

8dU)age — Agreed  cmnpensatimi — Proceedings  in  rem 

amdin  personam. 

A  salvor  by  contract  is  not  a/n  aaent  of  the  owners, 
a/nd  has  no  claim  against  the  property  saved 
beyond  the  contract  price, 

A  contract  by  salvors  with  ovmers  for  an  agreed 
amount  to  be  paid  in  any  event,  creates  only  a  per' 
sonal  obligaiton  on  the  part  of  the  owners, 

A  lorecking  company  which  had  agreed  to  raise  a 
sunken  schooner  for  a  certain  proportion  of  her 
vahie,  hired  of  the  libellant  a  diver  and  certain 
apparcUus. 

Held,  thai  the  libeUant^  having  knowledge  of  the 
contract,  could  not  maintain  a  libel  in  rem, 

Longyear,  J.,  delivered  the  opinion  of  the 
court. — The  Marquette  was  sunk  in  the  Straits 
of  Mackinaw,  by  a  collision,  and  abandoned 
by  her  owners  to  the  underwriters,  and  there  lay 
tnen  sunken  in  about  fifteen  fathoms  of  water. 
The  underwriters  contracted  with  the  North- 
western Wrecking  Company,  a  corporation  organ- 
ised under  the  laws  of  Ohio  for  the  raising  of 
sunken  vessels,  to  raise  the  Marqrwttfi  and  place 
her  in  Clark's  dry  dock  in  the  city  of  Detroit,  for 
six-tenths  of  the  vessel.  The  North-Wostem 
Wrecking  Company  entered  upon  the  performance 
of  their  contract,  under  the  charge  and  supervision 
of  Milo  Osborne,  and  after  working  at  tne  wreck 
for  several  days  found  that  on  account  of  the  great 
depth  of  water  in  which  the  wreck  lay,  the  services 
of  a  diver  were  necessary.  The  libellant,  who  was 
also  in  the  wrecking  business,  was  then  engaged  in 
raising  a  wreck  in  Beaver  Harbour,  near  Beaver 
Island^  a  few  miles  distant  from  the  wreck  of  the 
Marquette,  He  had  divers  in  his  employ,  and 
owned  and  had  in  use  the  necessary  diving  armour 
and  apparatus,  a  hand  pump,  a  steam  punop,  etc., 
adapted  to  the  purposes  of  wrecking.  He  was 
also  the  patentee  of  a  new  invention  for  raising 
suuken  vessels,  which  consisted  mainly  in  sinking 
casks  filled  with  water,  and  then,  after  being 
fastened  to  the  vessel,  inflating  them  with  air  by 
the  use  of  a  steam  pump  and  connecting  tubes  or 
pipes,  and  thus  expelling  the  water  and  giving 
the  casks  a  lifting  power.  Osborne,  who  was  in 
charge  of  the  work  for  the  North-Westem  Wreck- 
ing Conapany,  applied  to  and  obtained  of  the  libel- 
lant a  diver  and  the  necessary  armour  and  appa- 
ratus, including  a  hand  pump.  After  working  a 
short  time  it  was  found  that  the  hand  pump  was 
not  sufficient  for  the  divers  to  operate  with  safety 
in  so  great  depth  of  water,  and  Osborne  returned 
the  hand  pump  and  obtained  libellant's  steam 
pump.  After  working  a  few  days  longer,  and  not 
making  much  progress,  Osborne  returned  to  libel - 
lant  the  diver,  apparatus  and  pump,  and  had 
a  settlement  with  nim  up  to  that  time,  wad  p«iid. 


libellant  what  was  then  found  to  be  his  doe  it  tin 
rate  of  50dols.  per  day  with  the  hand  pomp,  and 
75dols.  per  day  with  the  steam  pump,  less  a  snail 
deduction  made  by  libellant  at    the  request  ot 
Osborne.    Osborne  desired  the  use  of  tbie  direr. 
etc.,    longer,    but    complained    that   they  ooold. 
not  afford  it  at  the  price  ohai^ged  by  libelkiiL. 
A    new    arrangement    wa«    then   entered  int<^^ 
and  Osborne  returned  to  the  Marquette  iniiitm-^i 
divers  who  were    in    the  employ  of  the  libel- 
lant, the  necessary  armour  and  apparatos,  sd.d 
the    steam    pump,    and    taking   with  him  ikLso 
some  of  libellant*s  casks  to  be  need  on  his  pateni 
plan,  and  had  the  same  for  use  in  raising  the  wn 
thir<rv-f our  consecutive  da^,  and  until  the  vei 
was  finally  raised.    The  divers,  Ac,  were  acta^Uj 
used  twenty-eight,  and  were  idle  six  days  out    oi 
the  thirty-four  days.    It  is  for  this  use,  under  t^lM 
new  arrangement,  that  the  libellant  brings  tb 
suit  against  the  vessel.      During  this  time     ~ 
libellant  came  along  where  the  company  were 
work,  on  his  way  to  Cleveland,  witii  the  vessel 
had  been  raising,  and  left  a  sniall  yessel,  called 
Ba/rbour,  and  his  chains,  anchors,  additional  ca 
Ac,  and  the  same  were  used  by  the  oompany  't€ 
some  extent,  but  no  additional  claim  is  made  £os 
such  use.     On  the  Marquetfs  being  raised  she  ^wms 
taken  to  Detroit  by  the  J^Torth-Westem  Wreckixi^ 
Company,  and  placed  in  Clark's  dry  dock,  in  com- 
plete fulfilment  of  their  contract  with  the  nnder- 
writers,  and  its  interest  of  six-tenths  in  the  vessel 
her  boats,  &c.,  thereupon  accrued  to  them,  and  tie 
company  has  intervened  and  put  in  its  claim  tnd 
answer  for  the  protection  of  that  interest  Tb0 
libellant  and  Osborne,  both  of  whom  were  swon 
as  witnesses  and  testified  in  the  case,  agree  tint 
the  divers  were  in  the  employ  of  the  ubellMti 
and  that  he  was  to  be  paid  for  their  services,  H 
well  as  for  the    use  ot  the  armour,  apparatus, 
pump,    &c.      They   also    agree    that    hbellant's 
compensation  was  not  dependent   upon  snoceas, 
but  that  he  was  to  be  paia  at  all  events,  whetlier 
the  vessel  was  raised  or  not.    It  is  true  they  do    i 
not  say  this  in  so  many  words,  but  the  version    1 
which  each  gives  of  wliat  the  contract  was  under    I 
the  new  arrangement  admits  of  no  other  constroc- 
tion.    They  are  also  agreed  as  to  the  time,m, 
thirty-four  days,  and  that  twenty-eight  of  those 
were  working  days,  and  six  of  them  they  irae 
idle.    The  main  facts  upon  which  there  is  any  dis- 
agreement, are,  as  to  whether  there  was  a  fixed 
rate    of  compensation  agreed  upon,  or  whether 
it  was  left  to  a  quantum  meruit,  and  as  to  whether 
the  libellant  knew,  or  was  informed  of  the  character 
or  capacitv  in  which  the  company  was  operating, 
that  is,  that  they  were  operating  as  contractors, 
and  not  as  owners.    The  libellant  claims  that  the 
rate  of  compensation  agreed  upon  was  75  dols.  per 
day  when  working,  and  half-price,  or  37.50  dels, 
per  day,  when  idle.     On  this  basis*  he  claims  as 

follows  : 

Doll. 

28  working  days  at  75  dols 2100 

6  idle  days  at  37.50  dols 225 


Total 


Less  payment  oonoeded ^ 810 

Balance JOtt 

Total  a» 

Payments  olaimed  and  oonoeded SH 


Leaving  a  balaaoe  of ». 
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a  decree  in  his  favour  against  the 
the  other  hand,  the  company  claims 
ed  rate  of  compensation  was  agreed 
on  the  contrary,  that  when  Osborne 
that  they  could  not  afford  to  pay  75 
y,  that  libellant  told  him  to  take  the 
and  use  them,  and  he  would  be  reason- 
icm,  or  words  to  that  effect,  and  that 

2  agreement  as  to  compensation.  But 
^uing  this  disputed  point  further  now, 
3ed  to  the  otner  disputed  fact.    And 

hold  that  libellant  had  notice  of  the 
r  capacity  in  which  the  company  was 
Libellant,  in  his  testimony,  says  :  "  I 
the  North- Western  Wrecking  Oom- 
iken  the  job  to  raise  the  vessel,  and 
I  did  not  know  how  much  they  had 
)b  for."  He  understood,  then,  that  the 
as  not  operating  as  owner,  but  had 
the  raising  of  the  vessel  as  a  "job," 
y  point  as  to  which  he  professes  not  to 
informed,  was,  how  much  they  were  to 
ihe  service.  This  is  sufficient  alone  to 
joint.  But  there  is  further  testimony, 
ik  places  it  beyond  all  doubt  that  libel- 
lot  only  that  the  company  was  opera- 
1  tractor,  but  also  the  terms  of  the 
Osborne,  after  producing  in  evidence 
t  (which  was  in  writing),  between  the 
iem  Wrecking  Company  and  the  under- 
tifies  positively  and  explicitly,  as  fol- 
Aq  known  to  Captain  Falcon  that  we  had 
*act ;  that  I  deemed  it  a  good  one,  and 
;d  him  to  go  in  with  me  and  share  in 
'  &c.  That  was  at  the  time  we  were  at 
Dour.  He  replied  that  he  wanted  nothing 
the  wreck — that  he  wanted  the  money. 
5y  were  slow  things  to  realise  from.  I 
at  we  were  to  have  six-tenths,  and  that 
to  be  raised  in  a  very  short  time — ^we 
a  good  contract."  In  this  Osborne  is 
icted.  On  the  libellant  being  recalled 
ess  stand,  and  asked  if  any  such  con- 
•ok  place,  says,  "  none  that  I  recollect ;" 
ill  tne  denial  he  makes,  which  in  fact 
il.  But  it  is  contended  on  behalf  of 
at  the  North-Western  Wrecking  Com- 
n  fact  part  owners  of  the  vessel  to  the 
ae  six-tenths  which  they  were  to  have 
contract  with  the  underwriters  in  case 
and  which  finally  accrued  to  it.  I  can- 
}0  this.  The  company  was  operating 
e  same  as  any  salvors  under  contract,  a 
cement  as  to  the  six-tenths  was  simply 
quantum  of  compensation  in  lieu  of 
)r  after  consideration  between  the  par- 
be  determined  by  the  court.  Besides 
wholly  conditional  upon  success,  and 
to  it  only  from  the  time  the  contract 
erformed.  By  no  known  principle  of 
eason,  can  it  be  held  to  relate  back  to 
s  period,  so  as  to  affect  the  interests 

3  were  owners  of  the  vessel  at  the  time 
i  was  entered  into.  The  company  must, 
e  held  to  have  sustained  the  relation  of 
nerely,  at  the  time  the  agreement  be- 
Euit  and  Osborne  was  entered  into.  The 
is  that  of  a  person  having  rendered  a 
lalvors  for  a  compensation  to  be  paid 
nts,  who  were  tnemselves  operating 
ontract  with  the  owners  known  to 
m  daimiiig  and   seeking  to  enforce 


a  lien  upon  the  vessel  saved,  independently 
and  irrespectively  of  such  latter  contract,  and  of 
the  compensation  as  fixed  by  it.  The  learned  ad- 
vocate for  the  libellant  has  referred  the  court  to  no 
adjudicated  case  in  which  this  was  allowed  to  be 
done,  and  to  no  authority  or  even  dictum  to  that 
effect ;  and  after  a  most  careful  and  searching  in- 
vestigation, the  court  has  been  able  to  find  none. 
On  the  contrary,  the  authorities  are  all  the  other 
way.  The  case  of  The  Wliittaher  (Sprague's  de- 
cision, 229,  and  same  case  at  p.  242),  ana  that  of 
one  hundred  tons  of  iron  (2  Benedict's  D.  0. 
Beps.  21),  are  quite  analogous  to  the  present 
case.  Both  cases  were,  in  fact,  more  favourable  to 
the  libellant  than  the  present.  Li  the  case  of  Ths 
Wliittaher,  Holbrook,  the  original  contractor,  after 
vain  efforts  to  get  the  vessel  off,  gave  the  job  over 
entirely  to  one  Otis,  at  an  expense  largely  beyond 
the  contract  price,  succeeded  m  getting  the  vessel 
off,  and  then  libelled  her  for  nis  pay.  Judge 
Sprague  dismissed  the  libel,  for  the  reason  that 
Holbrook,  the  original  contractor,  was  not  made  a 
party.  Afterwards,  upon  a  new  libel,  in  which 
Holbrook  was  joined,  the  court  granted  a  decree 
to  Holbrook  and  Otis,  jointly,  limiting  them  to  the 
original  contract  price,  although  it  was  less  than 
halt  what  Otis  had  expended.  Li  that  case,  also, 
Otis'  compensation  was  dependent  upon  success, 
while,  in  the  present  case,  as  we  have  seen,  libel- 
lant was  to  be  compensated  at  all  events.  In  the 
case  of  one  hundred  tons  of  iron,  libellant  had 
hired  to  the  owners  seven  large  blocks,  to  be  used 
by  them  in  endeavouring  to  get  their  vessel  off  the 
beach,  at  5  dels,  per  day,  with  an  express  stipula- 
tion that  the  vessel  should  bo  responsible  for  hire 
and  damage,  and  for  the  return  of  the  blocks. 
The  hire  not  having  been  paid,  and  the  blocks 
having  been  lost,  lioellant  brought  his  suit,  in 
rem,  against  one  hundred  tons  of  iron  which  was 
of  the  cargo  and  had  been  recovered  from  the 
vessel.  Judge  Blatchford  dismissed  the  libel,  not 
only  on  the  ground  that  a  pledging  of  the  vessel 
was  not  a  pledging  of  the  cargo,  out  mainly  on 
the  broad  ground  that  the  libeUant  had  no  claim 
whatever  as  a  salvor,  giving  as  a  reason  that  the 
hire  of  the  blocks  was  for  a  fixed  compensation 
which  was  to  be  paid  at  all  events  whether  the 
vessel  was  saved  or  not,  which  is  exactly  the 
present  case  according  to  the  libellant*s  own  theory. 
In  that  case  also,  it  is  to  be  observed,  the  contract 
was  made  with  the  master  of  the  vessel,  and  it 
purported  to  pledge  the  vessel  for  its  fulfilment, 
and  yet  the  court  held  that  the  libellant  could  not 
recover  in  the  Admiralty,  either  in  reni  or  in  per' 
sonam.  In  this  case,  not  only  was  the  contract 
not  made  with  master  or  owner,  but  the  libellant 
expretesly  refused  to  have  anything  to  do  with  the 
wreck.  I  think  both  of  these  cases  are  sustained 
by  authority  as  well  as  on  principle.  The  case  of 
the  Whittaker  was  decided  on  the  principle  that  a 
salvor  by  contract,  like  the  North- Western  Wreck- 
ing company  in  this  case,  is  not  an  agent  for  the 
owners,  and  cannot  create  against  the  owners,  or 
the  property  saved,  any  obligation  or  liability 
beyond  the  contract  price,  or,  it  may  be  added  as 
applicable  to  this  case,  a  different  mode  of  pay- 
ment than  that  expressed  in  the  contract ;  and  I 
think  there  can  be  uo  dispute  as  to  the  soundness 
of  that  doctrine.  The  most  that  the  court  could 
do  in  any  event,  would  be  to  let  the  libellant  in  to 
shure  the  contract  price  with  the  original  con- 
tractor.   BtLt  t\i&  ooras^  cAsmsAk  ^  \.^^SsDk*0&bak  tr 
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without  making  a  new  contract  for  the  parties* 
because,  as  we  have  seen,  libellant  expressly  re- 
fused to  share  the  contract  price  or  have  anything 
to  do  with  the  wreck  at  the  time  the  agreement 
between  him  and  the  company  was  made.  The 
case  of  one  hundred  tons  of  iron  was  decided  on 
the  principle  that  the  hiring,  as  in  the  present 
case,  was  for  a  compensation  to  be  paid  at  all 
events,  whether  the  vessel  was  saved  or  not.  The 
same  principle  was  also  stated  and  acted  on  by 
Judge  Sprague,  in  the  case  of  the  WliUtaker, 
in  deciding  another  branch  of  the  case  than  that 
above  alluded  to.  See  also  the  Ind^poidence 
(2  Curtis  Circuit  Court  Reps.  350,  355),  where  the 
same  doctrine  is  enunciated  by  Judge  Curtis  in  the 
following  language :  "  In  my  judgment,  a  contract 
to  be  jmid  at  all  events,  either  a  sum  certain,  or  a 
reasonable  sum,  for  work,  labour,  and  the  hire  of  a 
steamer  or  other  vessel  in  attempting  to  relieve  a 
vessel  in  distress,  without  regard  to  the  success  or 
failure  of  the  efforts  thus  procured,  is  inconsistent 
with  a  claim  for  salva^,  and  when  such  a  contract 
has  been  fairly  made,  it  must  be  held  binding  by  a 
court  of  admiralty,  and  any  claim  for  salvage  dis- 
allowed.*' It  must  be  understood  that  the  nature 
of  the  claim  as  a  salvage  claim  is  not  shanged 
simply  because  the  service  was  rendered  by  con- 
tract. It  is  well  settled  that  the  nature  of  the 
that  service  as  a  salvage  service  is  not  changed  for 
reason  alone.  It  is  because  that  by  the  contract  the 
compensation  is  to  be  paid  at  all  events,  whether 
the  property  is  saved  or  not,  that  a  claim  for 
salvage  cannot  be  maintained;  such  a  contract 
creates  a  mere  personal  obligation,  and  no  lien 
attaches  on  account  of  it.  I  hold,  therefore,  that 
the  libellant  in  this  case  cannot  maintain  a  suit  in 
rem  in  this  court,  for  the  reasons,  first,  that  the 
services  having  been  so  rendered  under  an  agree- 
ment with  a  contract,  itself  operating  for  a  specific 
compensation,  and  not  with  the  owner  or  master 
of  the  vessel,  he  cannot,  in  any  event,  maintain 
a  suit  against  the  vessel  except  by  joining  with 
such  original  contractor  and  sharing  with  him  the 
compensation  so  agreed  upon  between  him  and  the 
owners ;  secondly,  that  he  could  not  maintain  such 
suit  in  this  case,  because  by  the  very  terms  of  his 
agreement  he  was  not  so  to  share ;  thirdly,  that  he 
was  to  be  paid  at  all  events,  whether  the  vessel 
was  saved  or  not.  The  libellant  undoubtedly  has 
a  remedy  against  the  North-Wcstcm  Wrecking 
Company,  in  some  form  of  action,  but  not  in  this. 
Having  arrived  at  these  conclusions,  it  is  unneces- 
sary to  determine  the  specific  compensation  the 
libellant  was  to  receive,  whether  a  per  diem,  or  a 
miant'im  )nenuf,  or  how  much.  The  libel  must  be 
dismissed  with  costs ;  but,  inasmuch  as  the  merits 
of  the  case  as  between  the  libellant  and  the  North- 
western Wrecking  Company  are  not  decided,  it 
must  be  without  prejudice  as  between  them. 
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Deceinher  Term,  1871. 

Hall  et  cU,  v.  The  Nashville  and  Cuattanooga 
Railroad  Company. 

Ma/rine  and  fire  insurance— Carrier  and  under- 
torlter — Bespedive  liab ilitiea — Subrogation, 
WJtere  goods  up07i  which  an  insuraiice   has    been 
efected  are  delivered  to  a  common  carrier^  he 
ts primarily  liahlofor  any  loss  udYucIi  inaij  occur, 
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but  is  entitled  to  be  subrogated  to  ^A«n^Ui(2f  fle 

assured  as  against  the  insurer, 
TJie  principle  of  subrogation  applies  egiia%  n  &f 

case  of  fire  and  marine  insurance. 
Where  a  loss  arises  by  the  fauli  of  the  taniBr,ik 

insurer  who  pays  tlie  amount  of  it  to  (Jkeonvral 

is  entitled  to  use  his  n<ime  in  a  tuUto  mm 

damages  against  the  carrier. 
Strong,  J.  delivered  the  opinion  of  thecourt-It 
is  too  well  settled  by  the  authoritieB  to  adndt  i 
question  that,  as  l>etween  a  common  cviiff  of 
goods  and  an  underwriter  upon  them,  the  tiaUi^ 
to  the  owner  for  their  loss  or  destradiiHi  is  ]»• 
marily  upon  the  carrier,  while  the  liabiUtiy  oCtk 
insurer  is  only  secondary.     The  contract  of  tk 
carrier  may  not  be  first  in  order  of  time,  but  it  ii 
first  and  principal  in  ultimate  liability.  Inie^ 
to  the  ownership  of  the  goods,  and  the  nsk  ntfr 
dent  thereto,  the  owner  and  the  insurer  are  cods- 
dored  but  one  person,  having  together  the  benefiol 
right  to  the  indemnity  due  from  the  carrier  fan 
breach  of  his  contract  or  for  non-performaooeQilni 
legal  duty.      Standing  thus,  as  the  insnier  to 
practically,  in  the  position  of  a  surety,  stipolioif 
that  the  goods  shall  not  be  lost  or  ixyuied  i> 
consequence  of  the  peril  insured  against,  wheno^^ 
he  has  indemnified  the  owner  for  the  loeSihett 
entitled  to  all  the  means  of  indemnity  which  tin 
satisfied  owner  held  against  the  party  piimsii^ 
liable.    His  right  rests  upon  fiuniliar  principles « 
equity.      It  is  the  docmne  of  sabrogatiaat  ^ 
pendent  not  at  all  upon  privity  of  contract,  hift 
worked  out  through  the  right  of  the  creditor  oc 
owner.    Hence  it  has  ofben  been  ruled  that » 
insurer  who  has  paid  a  loss,  maj  use  the  name  ^ 
the  assured  in  an  action  to  obtam  redress  fromtb 
carrier  whose  failure  of  duty  caused  the  loss.  It'i 
conceded  that  this  doctrine  prevails  in  cases  cf 
marine  insurance,  but  it  is  denied  that  it  is  appli* 
cable  to  cases  of  fire  insurance  upon  land,  and  the 
reason  for  the  supposed  difierenceis  said  to  be  that 
the  insurer  in  a  manne  policy  becomes  the  owner 
of  the  lost  or  injured  property  by  abandonment  of 
the  assured,  while  in  land  policies  there  can  be  no 
abandonment.    But  it  is  a  mistake  to  assert  that 
the  right  of  insurers  in  marine  policieB  to  proceed 
against  a  carrier  of  the  goods  after  they  have  paid 
a  total  losBs,  grows  wholly,  or  even  prindpallyt 
out  of  any  abandonment.    There  can  be  no  aban- 
donment where  there  has  been  total  destruction. 
There  is  nothing  upon  which  it  can  operate,  and 
an  insured  may  recover  for  a  total  loss  without  it 
It  is  laid  down  in  Phillips  on  Insizranoo  (sect.  1723), 
that  **  a  mere  paj^mcnt  of  a  loss,  whether  partial  or 
total,  gives  the  insurers  an  equitable  title  to  what 
may  afterwards  be  recovered  from  other  parties 
on  account  of  the  loss,"  and  that  "  the  effect  d  a 
payment  of  a  loss  is  equivalent  in  this  respect  to  that 
of  abandonment."     There  is  then  no  reason  for 
the  subrogation  of  insurers  by  marine  policies  to 
the  rights  of  the  assured  against  a  earner  by  sea 
which  does  not  exist  in  support  of  a  like  subroga- 
tion in  case  of  an  insurance  against  fire  on  land. 
Nor   do    the    authorities  make    any    distinction 
between    the   cases,  though  a  earner   may,  by 
stipulation  with  the  owner  of  the  goods,  obtain 
the  benefit  of  insurance.   In  GoIm  y.  Ha^imafk  (11 
Penn.  St.  515),  it  was  ruled  that  a  shipper  wno 
had  received  from,  his  insurer  the  part  of  the  loa 
insured  against,  might  sue  the  oarriar  on  tha  oqb^ 
tract  of  bailment  in  nis  own  rights  not  onljtalh 
\  wiii^\<W>ti^&sici&  ^"Qd^  \A  bimafilf,-  bOb  as 
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id  by  the  insurer  in  aid  of  the 

the  court  would  restrain   the 

ng  up  the  insurer's  payment  of 

i  as  partial  satisfaction.     So  in 

Weatem  Railroad  Company  (13 

,8  held  that  where  underwriters 

fire  caused  by  a  locomotive  of  a 

n,  the  owner  might  recover  also 

tion  for  the  use  of  the  under- 

10  could  not  release  the  action 

in  his  name.    There  is  also  a 

3s  iu  which  attempts  have  been 

who  had  paid  a  loss  to  recover 

Fault  for  it,  by  suit  in  their  own 

lie  right  of  tne  assured.    Such 

led,  but  in  all  the  cases  it  has 

:  suits  might  have  been  main- 

)  of  the  insured  party  for  the 

TS :    {Rockingham  Muttial  Fire 

ny  v.  Boelier,  39  Maine,  253; 

,  Frost,  37  111.  333 ;  Go7in.  Mu. 

V  York  and  New  Havf^n  R.  R.  Co. 

lid  8uch  is  the  Engl!  h  doctrine 

y  period  :   (If (won  v.  Lainsburg, 

P.8  V.  Whyte,  4  Bing.  N.  C.  272  ; 

,  2  B.  &  C.  254 ;   RayidaU  v. 

(cn.  98.)    It  has  been    argued 

c  decisions  rest  upon  the  doc- 

gdoer  is  to  be  punished;  that 

gainst  whom  sucn  actions  have 

were  wrongdoers;  but  that,  in 

the  fire  hj  which  the  insured 

red  was  accidental,  without  fault 

and  therefore  that  they  stood,  in 

ncr,  at  most  in  the  position  of 

The  argument  will   not   bear 

arrier  is  not  an  insurer,  though 

led.    The  extent  of  his  respon- 

^ual  to  that  of  an  insurer,  and 

ts  nature  is  not  the  same.    His 

9  for  indemnity,  independent  of 

y  of  the  goods.  He  is  not  entitled 

remains  of  the  property,  or  to 

isted  on  principles  peculiar  to 

irance ;  and  when  a  loss  occurs, 

the  act  of  Grod,  or  of  a  public 

ays  in  fault.      The  law  raises 

•lusive  presumption  of  miscon- 

duty,  in  relation  to  every  loss 

pted  perils.     Even  if  innocent, 

sentea  by  his  contract  to  be  dealt 

3  not  so.    He  docs  not  stand, 

same  footing  with  that  of   an 

have  enterea  into  his  contract 

ag  upon  the  carrier's  vigilance 

In  all  cases,  when  liable  at 

3  is  proved,  or  presumed  to  be, 

OSS.     There  is  nothing,  then,  to 

[id  out  of  the  general  rule  that 

3  has  paid  a  loss  is  entitled  to 

s  paid  by  a  suit  in  the  name  of 

;  a  carrier  who  caused  the  loss. 

reversed,  and  the  cause  is  re- 

•  proceedings. 


JUDICIAL  COMMITTEB  OF  TSE 
PBITT  COUNCIL. 

Reported  by  Douolas  KurosroiiD,  Esq.,  Bamster-at-Lam 

March  22  a/nd  Ma/y  10, 1872. 

(Present:  t^o  Eight  Hons.  Sir  Jambs  W.  Colvile, 
Lord  Justice  James,  Sir  Montague  E.  Smitu, 
and  Sir  B.  P.  Golltejel) 

The  Australasian  Steam  Navigation  Gompant 

V.  Morse. 

Ship — Authority  of  master  to  sell  cargo — Necessity 
jor  sale — Communication  ioith  owner — Tclegra/ph 
— General  cargo. 

The  authority  of  the  master  of  a  ship  to  sell  the 
goods  of  the  absent  owner  is  derived  from  the 

.  necessity  of  the  situation  in  which  he  is  placed ; 
and,  consequently,  to  justify  his  thus  dealing 
with  the  goods  he  must  establish  (1)  a  necessUy 
for  the  sale',  and  (2)  inahilitv  to  communicaie 
with  the  oxoner  and  obtain  his  directions. 

Under  tliese  conditions,  and  by  force  of  them,  the 
master  becomes  the  agent  of  the  owner,  not  only 
with  the  power  but  under  the  obligaJtion  (within 
certain  limits)  of  oAtinq  for  him ;  but  he  is  not 
entitled  to  substitute  his  own  judgment  for  the 
will  of  the  owner  in  selling  me  goods  if  U  is 
possible  to  communicate  with  the  owner  and  ascer- 
tain his  wiU, 

There  is  a  "  necessity "  for  the  sale,  if,  under  the 
circumstances  of  tne  case,  a  sale  is  the  best  and 
most  prudent  thing  to  be  done  for  the  interest  of 
the  owner. 

The  poseibility  of  communicaling  with  the  owner 
deoends  on  the  circumstances  of  each  case,  in- 
votving  a  consideration  of  the  fads  which  create 
the  urgency  for  an  early  sale ;  tlie  distance  of  the 
port  from  the  owners,  the  means  of  communication 
which  exist,  and  the  general  position  of  the  master 
in  the  particular  emergency. 

Such  communication  only  needs  to  be  made  where 
an  answer  can  be  obtavned,  or  there  is  a  reason- 
able expecta^on  thai  it  can  be  obtained,  before 
sale;  where,  however,  there  is  ground  jor  such 
an  expectcUion,  every  endeavour,  so  far  as  the 
position  in  which  he  is  placed  wiU  allow,  should 
oe  made  by  the  master  to  obtain  the  owner* s  in- 
structions. 

The  master  is  bound  to  employ  the  telegraph  as  a 
means  of  convmunicalion,  where  it  can  usefully 
be  done ;  but  the  state  of  tlie  particular  telegraph, 
the  way  in  which  it  is  managed,  and  tlie  possibility 
of  transmitting  explanatory  messages,  are  proper 
subjects  to  be  considered  in  determining  the  ques- 
tion of  the  pra^Uicability  of  communication. 

The  fact  that  the  master  cannot  communicaie  with 
all  the  owners  of  a  general  cargo,  does  not  of 
itself  justify  him  in  seUitig  without  communica- 
tion with  any  of  the  owners ;  but  this  fact,^  in- 
creasinq  the  embarrassment  of  the  master,  is  to 
be  considered  when  an  estimate  of  his  conduct  luis 
to  be  formed, 

Tuis  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  New  South  Wales,  bearing  date  7th  March, 
1870,  whereby  a  rule  nisi  to  set  aside  the  verdict 
for  the  defendants  obtained  in  this  case,  and  to 
g[rant  a  new  trial,  was  made  absolute,  with  a  direc- 
tion that  the  oosts  of  the  first  trial  and  of  making 
the  said  rule  absolate  shoald  abide  the  event. 

The  action  was  oommenoed  bjr  the  respondento 
against  the  appelUmts.    The  deouuration  alleged«  r 
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tho  first  connt,  the  conversion  by  the  appellants  of 
certain  bales  of  wool,  the  property  of  tne  respond- 
ents, and  in  tho  rosidne  of  the  dccloratiOD  ened  for 
money  had  and  received,  and  for  money  due  on 
Bccounta  stated. 

Tho  appellants  pleaded  to  tho  firat  connt  that 
the  wool  was  shipped  on  board  of  a  vessel  of  the 
appellants,  caliea  tho  Soomeraii^,  to  be  carried 
from  Rockhampton,  in  the  colony  of  Queensland, 
to  Sydney,  and  there  (excepting  certain  perils  and 
casualties  of  tlie  sea  and  navigation)  delivered  to 
the  plaintiffa  ;  that  the  ship  in  tho  course  of  her 
voyage  stranded,  and  the  wool  became  saturated 
with  sea  water,  and  that  the  appellants  were  com- 
pelled to  take  it  back  to  Rockhampton,  and  then, 
after  survey,  Hold  it,  as  tho  only  proper  course  to 
pursue  in  its  then  state,  for  the  benefit  of  the 
plaintifis. 

To  the  residue  of  the  declaration  the  appollants 
pleaded  payment  into  court  of  1241.  1m.  6d. 

Tho  plaintiffs  replied  to  the  first  plea: — First, 
ioinder  of  issue  j  secondly,  that  tho  wool  mieht, 
at  small  espeuse,  have  been  dried  and  re-packed, 
and  forwaraed  to  Sydney  i  and  thirdly,  as  to  the 
second  plea,  that  the  money  paid  into  court  was 
sot  snfficient. 

Issue  was  joined  on  these  replications. 
Five  othor  similar  actions  were  about  the  same 
time  commenced  in  the  said  Supremo  Court  against 
tho  appellants  by   other   parties,  owners  of  wool 
Bhippea  on  board  the  Boomerang. 

The  case  was  tried  in  the  said  Supreme  Court 
before  Sir  Alfred  Stephen,  Chief  Justice  of  the  said 
court,  on  the  1st,  2nd,  and  lird  March  1869,  when 
evidence  (part  of  which  had  been  obtained  on  com- 
miBsioQH  to  examine  witnesses  in  Eiiglaud,  and  in 
Queensland,  in  one  of  tho  said  other  actions,  and 
was,  by  consent  of  the  parties,  read  as  evidence 
in  this  action,)  was  given  to  tlio  toUowing  effect : — 
The  plaintiff  was  a  wool  producer  in  Qiieonaland, 
at  a  station  120  miles  inland  from  Port  Mackay, 
and  in  tho  month  of  Docembor  IStio,  nineteen  bales 
of  wool  were  sent  by  him  to  Rookliampton,  a  dis- 
tance ROuthnrard  of  abont  2rj0  miles,  and  at  the 
latter  port  were  transshipped  by  his  agent  on  board 
the  steam  vessel  Boomnramj,  1>elonKing  to  the 
appeUants,  for  conveyance  from  RocKhampton  to 
Sydney,  in  tho  colony  of  New  South  Wales,  a 
further  distance  of  above  i'OO  miles.  The  bales 
were  consigned  to  Messrs.  Willis,  Merry,  and  Lloyd, 
merchants  in  Sydney,  for  the  purpose  of  shipment 
to  England, 

Tho  said  nineteen  bales  formed  portion  of  a 
cargo  comprising  26U  bales  of  wool,  or  therealiouts, 
consigned  to  nineteen  separate  consignccsin  Sydney 
aforesaid,  (including  the  plaintiffs  in  tho  said  other 
five  actions),  and  four  parcels  deliverable  to  order. 
The  Boomerniig  on  her  voyace,  about  torty-flve 
miles  from  Rockhampton,  struct  ujion  a  rock  and 
filled,  and  the  whole  of  her  cargo  bocame  sub- 
merged and  more  or  less  damaged  by  sea  water. 
The  cargo  was  thereupoii  with  great  labour  taken 
outof  tho ^tn/iiK^raij  I/,  transshipped  in  a  steam  vessel, 
the  Yaaiiiba,  sent  from  Rockhampton  for  the  pnr- 
poso,  and  brought  back  to  Rockhampton.  In  tho 
course  of  tranaahipmeut  from  the  Buo.itenntg  many 
of  tho  bales  of  wool  unavoidably  burst  open,  and 
the  wool  belonging  to  different  consignees  became 
mixed,  and  the. wool  on  its  return  to  Rockhamp- 
ton, to  which  place  it  was  conveyed  with  reason- 
able dispatch,  was  dirty  and  stank  and  was 
heated  and  in  danger  of  igmtion,    "She  weat\iBT 


was  rainy,  and  there  were  no  stores  in  the  ton  if 
Kockhampton  in  which  the  wool  could  hive  l«a 
unpacked  and  dried,  and  the  wool  was  in  imiw 
ptail  of  increased  and  serioas  damaee.  Vnia 
these  circumstances,  at  the  instance  of  theippd- 
lants'  agent  at  Rockhampton,  the  wool  brcnglit 
back  there  was  surveyed  by  Charles  Emu 
Morgan,  Lloyd's  agent  there,  together  with  (^ 
ftobert  Millar  Hunter,  of  the  same  place,  me 
ohant,  who  reported  to  the  appellants  agent  diB 
the  wool  was  becoming  rapidly  heated,  and  wm  -, 
ji  such  a  condition  that  it  coula  not  be  re-sliimed 
with  safety,  and  recommended  that  it  ahouM  be 
jold  immediately;  whereupon  and  owing  to  '^ 
fli^ncy  of  the  case,  the  cargo,  with  the  oicei 
of  two  or  three  parcels,  was,  with  the  approved 
iho  captain  of  the  Boomerang,  sold  at  poldig 
auction  by  the  appellants'  agent. 

At  the  said  trial  the  Judge  proposed  the  fallow 
Ing  questions  for  the  determination  of  thejutj: 

First,  Was  the  wool  in  such  a  state  that  it  oiaid 
safely  be  conveyed  to  Sydney  P  Secondly,  CaM 
the  defendants,  with  the  means  obtainable  by  Uion, 
have  dried,  repacked,  and  forwarded  the  ixiol  t« 
the  port  of  its  destination  P  Thirdly,  If  thq  awli 
have  done  this  at  all,  could  they  have  oone  it 
without  incurring  an  eipense  considerably  eioaA 
Ing  the  amount  of  fl^i^ht  P  Fourthly,  Did  tb 
iefendants,  time  and  circumatonces  ooDaidend, 
act  for  the  best  and  as  wise  and  prudent  mm 
lor  the  interest  of  the  plaintiffs  P  Fifthly,  Eii 
the  defendants,  considering  all  tho  oircnmeUnai 
of  the  case,  time  and  opportunity  to  obtain  i* 
structions  from  the  owners  P  Sixthly,  Wm  tit 
master  of  tho  vossel  a  participator  m  the  pfU' 
ccedings  thua  taken,  or  a  consenting  part;  li 
such  proceedings  ? 

The  jury  anxwercd  the  first,  second,  third,  id 
fifth  of  the  above  questions  in  the  negativo,  ud 
the  fourth  and  siiith  in  the  affirmative,  and  there- 
upon a  verdict  was  entered  for  the  appellanU. 

Or.  tho  11th  March  1869,  tho  respondenu 
obtained  a  rule  nini  to  set  aside  the  verdict  lod 
for  a  new  trial,  which  was  mode  absolute  on  the 
7th  March  1870,  Sir  Alfred  Stephen,  the  Ciief 
Justice  of  the  said  court  who  tried  the  cm  . 
sentinc  from  the  opinion  of  Hargrave  and  Choeit 
JJ.,  who  formed  the  majority  of  the  court 

Tlio  appellants  then  presented  a  petition  to  ibt     I 
Supremo  Court,  praying  for  leave  to  appeal  to  tlie     1 
Queen   in  Council;  but  the  petition  was  refiiaJ     ] 
with  costs,  on  the  ground  that  the  mle  did  nit     ' 
involve  directly  or  indirectly  any  claim  rwpec6ii|| 
property  of  the  value  of  5001.  sterling.    The  toUl 
amount,  however,  which  the  reepondenta  soiigkl 
to  recover  as  damages  from  the  appellants  wv  fa 
the  value  of  103  bales  of  wool,  estimated  at  1754L 
and  upwards. 

The  appellants  subsequently  obt^ned  spedil 
leave  to  appeal,  on  tho  ground  that,  though  ondtf 
the  appealable  value,  the  case  involved  an  impv- 
tant  point  of  mercantile  law. 

March  22.— Sir  R.  Pcdmer,  Q.C.  oadATMbdd  to 
tho  appellants.— The  jnrv  were  properly  directtd 
by  the  Chief  Justice,  and  their  flnduiKB  qjxui  the 
several  questions  put  to  them  are  oonSusTe  H  (o 
the  matters  of  fact  involved.  The  findingi  of  tbi 
jury  were  in  accordance  with  the  evidence.  Bcrilt 
regard  to  the  state  of  the  cargo,  and  liie  maui  i 
tho  appellants'  disposal,  and  all  the  araanai 
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o  of  the  Boomerang  witboat  i 


n«  OnUitndiTtt.  3  Bob.  240  ; 

ne  jramal.SMu-.lAwCu.O.  S.  103i  21  L.  T.  Bep. 

N.  3. 159  ;  L.  Elep.  2  Prir.  Co.  505  ; 
rV  Bonaparff,  8  Moo.  PriT.  Co.  459 ) 
Tht  Ramhurg,  I  Mar.  Lav  Cub.  0.  S.  327 ;  2  Hu.  I«w 

Cm.  O.  S.  1 ;  8  I-  T.  Rep.  N.  S.  175 ;  10  /b.  206 1  2 

Hoo.  PriT.  Co.  N.  S.  289  :  Br.  *  Loah.  253. 
ir  /.  £ariEa^,  Q.C.  and  Tkcsiger  for  the  pe- 
idcnts. — The  Terdict  waa  affainst  evideoce  and 
DBt  law.  The  qnestiona  Hubmitted  to  the  jury, 
be  sole  questions  of  fact  for  their  determination, 
9  calculated  to  mislead;  eHpecially  the  fourth  of 
W  questions,  which  omitted  all  reference  to 
gent  necessity,"  or  "  necessity "  as  the  sole 
md  for  any  sale  of  the  wool  by  the  appel- 
B;  thus  putting  it  to  the  jury  as  merely  a 
Htion  of  expediency.  The  attention  of  the 
t  waa  not  directed  to  the  state  of  the 
dfic  bales  of  wool  belonging  to  the  respon- 
te,  as  distinguished  from  those  bolougine 
ither  consignees.  The  cases  cit«d  for  the  appef 
IS  show  that  an  absolute  necessity  for  sale  must 
proved.  The  judge  o^ht  to  have  told  the  jury 
( the  master  of  the  Boomerang  was  bound  to 
reasonable  exertions  to  dry  the  wool;  and  that 

wool  ought  Dot  to  have  been  sold,  unless 
hing  better  could  reasoiiably  have  been  done  to 
KTve  it  from  destruction ;  whereas  the  questions 
mitted  to  the  jnr^  presented  other  and  difficult 
siderations  on  this  point.  The  owners  or  con- 
lees  of  the  cargo  might  have  been  commnni- 
d  with,  within  a  time  not  inconvenient  under 
circumstances  of  the  case.  The  questions  put 
be  jury  tended  to  give  them  the  impression 
the  appellants,  or  their  agents  at  Rockhamp- 

were  not  bound,  if  possible,  to  mako  such 
tnuuication  previously  to  sale. 
The  Liait,  3  Mar.  Isw  Cm.  O.  S.  150  ;  19  L.  T.  Bep. 

N.S.71;  L.Bep.2Adm.  *E<Jol.351; 
dtkiraon  v.  Bt«phent,  7  Ex.  567  ; 
Babank  T.  J»u«mw,  7  C.  B.  797 ; 
Freenuin  v.  East  India  Company,  5  B.  A  A.  617. 
"ay  10, — Judgment  was  dehvered  by  Sir  Mon- 
JJ!  Smith. — This  action  was  brought  to  recover 
value  of  nineteen  bales  of  wool  shipped  bv  the 
ntifEa  at  a  port  in  Queensland,  on  boara  the 
ndants'  vessel,  to  be  carried  to  Sydney,  and 
ch  were  sold  by  the  master  at  an  intermediate 
;.     The  defence  is  that  the  sale  was  justiSed  by 
necessity  of  the  situation  in  which  the  master 

placed  with  reference  to  th»  cargo.  The 
ntiffs,  who  were  the  owners  of  the  wool,  shipped 
;  Port  Mackay  in  a  general  ship  of  the  deiend- 
1,  called  the  Williaiiia,  for  Sydney,  via  Aock- 
pton,  and  consigned  it  to  Messrs.  Willis, 
ry,  and  Co.,  who  were  their  agents  at  Sydney. 
Bockhampton  the  wool  was  transshipped  m 
a  course  into  another  steamship  of  the  defcnd- 
,  the  Boomercmg.  The  cargo  consisted  in  all 
boat  260  bales  of  wool,  belonging  to  different 
ers,  consigned  to  nineteen  different  consignees 
Sydney  ;  besides  some  parcels  deliverable  to 
r.  On  her  voyage  from  Rockhampton,  and 
it  forty-five  miles  from  that  port,  the  Bomrterang 
dc  on  a  rock,  and  filled ;  the  whole  of  the  cargo 
submerged  and  damaged.  The  ship  stranded 
Chandaj,  the  2lBt  Dec.,  and  the  cargo  was 
o  out  of  ber  and  brought  back  to  Booknamp- 

Tba  pwtcr  pvt  of  it  was  landed  on  the 
On  the  latter  dav  the  wool  was 
After  toe  unmj,  the 


I  master  determined  to  sell,  and  o  ... 

he  advertised  the  sale  for  Tuesday,  the  26th.  These 

general  facts  do  not  seem  to  be  disputed,  and  it  is 
I  not  alleged  that  the  master  did  not  use  proper 
care  and  diligence  in  discharging  the  wool,  and  in 
having  it  examined  and  snrveyra.  The  complaint 
is  that  he  was  not  justified  "by  any  necessity  in 
selling  the  wool,  and  in  taking  on  himself  to  do  so 
without  communication  with  the  owners.  The 
case  wae  tried  at  Sydney  before  the  Chief  Justice 
and  a  special  jury,  and  the  verdict  paased  for  the 
defendants.  There  waa  conflicting  evidence  at  the 
trial  as  to  the  extent  and  nature  of  the  damage 
dune  to  the  wool,  and  its  condition.  It  appeared 
from  the  evidence  that  many  of  the  bales  had 
bui-st,  and  the  wool  had  bccomo  intermixed )  that  a 
great  number  of  bales  were  heated ;  that  in  some 
fermentation  bad  begun,  which,  if  unchecked  by 
speedy  treatment,  would  destroy  the  staple  of  the 
wool  m  a  few  hours,  or  at  most  in  two  or  three 
days.  Evidence  was  also  given  that,  to  save  wool 
in  this  condition  from  dcstmction,  various  pro- 
cesses were  necessary — viz.,  unpacking,  washing 
iu  fresh  wat«r,  drying,  pressing,  and  repacking  in 
fresh  packs,  and  that  mcihties  could  not  be  ob- 
tained by  the  master  in  the  small  town  of  Book- 
bampton  for  this  treatment ;  and,  in  fact,  that  no 
person  could  be  fbund  to  undertake  the  work,  even 
if  he  had  been  disponed  to  pay  the  heavy  expense 
of  it.  There  was  some  opposing  evidence  on  these 
points;  but,  after  the  verdict,  it  may  be  taken 
that  the  jnry  gave  credit  to  the  case  of  the  defend- 
ants, which  was,  in  substance,  that  the  sea  damage 
had  brought  the  cargo  into  a  state  in  which  it 
could  neituer  be  earned  on  or  stored,  and  that  it 
would  in  two  or  three  days  have  lost  nearly  all 
value,  unless  it  could  at  once  be  treated  in  the  way 
above  described;  that  such  treatment  could  not 
practically  be  obtained  on  a  large  soale,  and  that, 
consequently,  there  was  no  other  course  to  ho  taken 
tor  the  benefit  of  the  owners,  than  to  sell  the  wool 
in  parcels  to  numerous  purchasers,  who  might  be 
able  individually  to  apply  the  proper  treatment  to 
their  small  lots.  The  verdict  having  passed  for 
the  defendants,  a  rule  niei  was  granted  to  set  it 
aside,  and  fur  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the  evi- 
dence.     This  rule  was  made  absolute    by    two 


dissenting;  and  this  judgment  is  the  subject  of  the 
present  appeal.  The  general  principles  of  law  are 
not  in  dispute,  viz.,  that  the  authority  of  the 
master  of  a  ship  to  sell  the  goods  of  the  absent 
owner  is  derived  from  the  necessity  of  the  situa- 
tion in  which  he  is  placed ;  and,  consequently,  that 
to  justify  his  thus  dealing  with  the  goods  he  most 
establish  (1)  a  necessity  for  the  sale;  and  (2) 
inability  to  communicate  with  the  owner  and  ob- 
tain his  directions.  Under  these  conditions,  and 
by  force  of  them,  the  master  becomes  the  agent  of 
the  owner,  not  only  with  the  power,  but  under  the 
obligation  (within  certain  limits),  of  acting  for 
him;  but  he  is  not  in  any  case  entitled  to  siihsti- 
tute  his  own  judgment  for  the  will  of  the  owner 
in  the  strong  act  of  selling  the  goods,  where  it  vt 
possible  to  communicate  vnth  the  owner  and  aaoer- 
tain  his  will.  The  aumming  up  of  the  Chief  Jus- 
tice was  impugned  on  the  ground  that  the  learned 
jnd^  did  not  oring  these  principles  with  suffioieiit 
distmotness  to  the  attention  of  the  jurr;  ud  ' 
WM  alleged  tliat  thsj  ven  sodad  vj  'uok-mq 
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which  the  case  was  left  to  them.  The  first  speoifio 
objection  was  to  the  Chief  Justice's  explanation  of 
the  word  "  necessity,"  and  it  is  refen^  to  in  the 
iudgment  of  Mr.  Justice  Hargrave,  who  says  that 
he  considered  the  jury  to  have  been  misled  by  two 
circumstances ;  first,  oy  the  explanation  of  "  neces- 
sity "  as  being  only  equivalent  to  *'  a  high  degree 
of  expediency,  "highly  expedient,"  So.;  and, 
secondly,  by  the  fourth  written  question,  viz., 
whether  the  defendants  had  acted  "  as  wise  and 
prudent  men."  It  appears  that  the  Chief  Justice 
did  use  the  expressions  thus  quoted ;  but  to  ascer- 
tain in  what  sense  they  were  used  the  other  parts 
of  his  summing  up  must  be  looked  at.  The  Chief 
Justice,  after  stating  the  circumstances  which 
would  create  a  necessity  for  selling,  goes  on  thus  : 
"  But  it  is  only  in  cases  of  the  most  pressing 
necessity  that  the  master  can  thus  take  upon  him- 
self to  act  for  the  owners  of  the  cargo ;  and  if  he 
does  this  without  such  a  pressing  necessity,  he  and 
his  owners  will  be  responsible,  even  though  he  may 
have  acted  in  perfect  good  faith."  Then  follow 
the  passages  complained  of:  "This  necessity  is 
equivalent,  for  the  purposes  of  the  present  inquiry, 
to  a  high  degree  of  expediency  ;  in  other  words, 
that  course  which  was  clearly  highly  expedient 
will  be  considered  to  have  been  pressingly  neces- 
sairy."  And,  at  the  conclusion  of  his  summing  up, 
he  says,  "  the  master  cannot  dispose  of  it  in  any 
way  unless  under  such  a  necessity  as  that  already 
mentioned,  and  where  ho  can  hold  no  correspondence 
with  the  owner."  The  learned  judge,  after  these 
observations,  left  some  specific  questions  on  the 
facts,  which  the  jury  found  for  the  defendants,  and 
added  the  question  (No.  4),  to  which  objection  is 
made.  "  Did  the  defendants,  time  and  circum- 
stances considered,  act  for  the  best,  and  as  wise 
and  prudent  men,  for  the  interest  of  the  jpl^iii- 
tiffsr"  which  the  jury  answered  in  the  affirma- 
tive. The  learned  juages  of  the  Supreme  Court, 
who  criticised  the  Chief  Justice's  explanation  of 
"  necessity,"  did  not  attempt  themselves  to  define 
it.  It  has,  undoubtedly,  been  employed  in  these 
cases  to  express  the  urgency  of  the  occasion  which 
must  exist  to  justify  the  act  of  the  master ;  but 
the  word  "  necessity,"  when  applied  to  mercantile 
affairs,  where  the  judgment  must,  in  the  nature  of 
things,  be  exercised,  cannot  of  course  mean  an 
irresistible  compelling  power ;  what  is  meant  by  it 
in  such  cases  is,  the  force  of  circumstances  wluch 
determine  the  course  a  man  ought  to  take.  Thus, 
when  by  the  force  of  circumstances  a  man  has  the 
duty  cast  upon  him  of  taking  some  action  for 
another,  and,  under  that  obligation,  adopts  the 
course  which,  to  the  judgment  of  a  wise  and  prudent 
man,  is  apparently  the  best  for  the  interest  of  the 
person  for  whom  he  acts  in  a  given  emergency,  it 
may  properly  be  said  of  the  course  so  taken  that 
it  was,  in  a  mercantile  sense,  necessary  to  take  it. 
The  Chief  Justice  appears  to  have  directed  the 
inrj  substantially  to  this  effect: — He  repeatedly 
told  them  that  they  must  be  satisfied  of  "  the  ne- 
cessi^,"  "the  pressing  necessity,"  for  the  sale. 
In  adding  "  which  means  that  the  course  taken 
must  be  clearly  highly  expedient,"  it  cannot  be 
presumed  that  ho  intended  the  jury  to  understand 
that,  if  the  sale  was  merely  expedient,  the  master 
would  have  been  right  in  resorting  to  it,  nor  can  it 
be  supposed  the  jurv  so  understood  the  charge.  It 
could  not  properly  be  predicated  oi  the  sale  that  it 
waa  "oleanv  highly  expedient*'  i[ abofttoc  Qoarae 
ooaid  have  been  found.  ConBidermg,  ^^^on^^lte^tl^ 


language  of  the  charge  as  a  whole,  and  thetenai  ef 
the  fourth  question,  tneir  Lordships  Uiink  thejvj 
were  led  to  consider  the  ri^ht  question  (wvii 
the  point  now  under  discussion  is  conoemed),  vl, 
whether  there  existed  a  necessity  for  the  sale  ai 
the  best  and  most  prudent  thing  to  be  done  forth 
interest  of  the  owner  of  the  eoods.  A  sale  of  an 
by  the  master  may  obvious^  be  neoessaiyinw] 
above  sense  of  the  word,  although  another  cooni 
might  have  been  taken  in  dealing  with  it;  k\ 
instance,  if  in  this  case  the  wool,  which  had 
value  but  as  an  article  of  commerce,  could  kij 
been  dried  and  repacked,  and  then  stored  or  tm 
on,  but  at  a  cost  to  the  owner  clearly  ezoeedv j 
any  possible  value  of  it  to  him  when  so  treated,  ij 
would  pUinly  have  been  the  duty  of  the  maBto  b  j 
sell,  as  a  better  course,  for  the  interest  of  jlij 
owner  of  the  property,  than  to  save  it  by  incairi^i  j 
on  his  behalf  a  wasteful  expenditure.    Inotttj 
words,  a  commercial  necessity  for  the  sale  mrii 
then  arise  justifying  the  master  in  resorting  to i 
It  was  further  objected,  on  the  argument  at'"" 
bar,  that  the  attention  of  the  jury  was  not  i 
ciently  directed  to  the  condition  oftheiMii{ 
bales  of  wool  of  the  plaintiffs  as  distin^aishedhw  I 
the  rest ;  but  it  seems  to  their  Lordships  thi^^J 
attention  must  have  been  directed  to  tne  pi 
wool,  although,  no  doubt,  from  the  dronnutaaai] 
of  the  case,  tne  trial  took  very  much  the  shape 
an  inquiry  into  the  state  of  the  entire  car^  h  I  i 
mass.    Both  sides  appear  to  have  gone  mtoM 
whole  matter,  and  the  evidence  of  witnesses  titall 
in  another  action  with  reference  to  another  pHtfj 
the  cargo  was  by  consent  read  on  this  trial  It  > 
plain  that  the  facts  that  the  ship  was  a  geani 
ship ;  that  the  wool  belonged  to  numerons  owun; 
that  all  of  it  was  more  or  less  damaged,  and  mm 
of  it  intermixed,  rendering  it  difficult  within  tta 
time  at  the  master  s  disposal  and  the  smaQ  » 
sources  of  the  port  to  deal  with  the  bales  t^ 
rately,  must,  properly,  have  had  ^eat  weight"* 
the  jury,  when  they  came  to  consider  what  it  i> 
practicable  for  the  master  to  do  with  sndi  aoM 
and  the  different  parcels  of  which  it  was  compoi» 
Their  Lordships  nave  now  to  consider  the  (ttj 
tions  made  to  that  part  of  the  direction  d  * 
learned  judge  whjch  related  to  the  obligatioaa 
the  master  to  communicate  with  the  ownat<J| 
is  not  disputed  that  the  Chief  Justice  vasm 
called  the  attention  of  the  jury  to  this  owJ^fS 
He  told  them  that  the  master  could  notseUW 
goods,  "  unless   under  such  a  necessity  as J» 
already  mentioned,  and  where  he  ooaW  boW  ■ 
communication  with  the  owners."     And  afts"** 
explanation  he  put  as  the  fifth  question  to  tbejtf^ 
"Had  the   defendants,  considering  the  cir^ 
stances  of  the  case,  time  and  opportunitr  tooMi* 
instructions  by  the  owners  P    telling;  "^^Jj? 
verdict  must  oe  for  the  plaintifEs,  if  th^y^ 
that  question  in  the  affirmative,  ^^^^TJj?? 
opinion  on  the  other  parts  of  the  case  nig** 
Tne  possibility  of  communicating  with  the  0*^ 
must,  of  course,  depend  on  the  circnnutu^ 
each  case,  involving  the  consideration  of  ^^ 


uummunicaiiion  wnicn  may  qzibi>  ;  mux  wwp-^ 

position  of  the  master  in  tne  partioalar  entfOQi 

Such  a  communication  need  only  be  mada^jS 

answer  can  be  obtained,  or  theraisanJJ^j 

.  exDeototbn  that  it  ooold  be  obtaiiMd  br^ 

\  i8^«.  'NR\ttSGL«>Dss?(«^«^tJbfire  ii  ground  ii" 
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very  endeavour,  so  far  as  the  position 

Spaced  will  allow,  should  be  made  by 
tain  the  owner's  instructions.  (See 

of  this  board  by  the  Lord  Justice 
in  the  case  of  The  Bonaparte  (8  Moo. 
;  the  corrected  passage  is  given  in 
•  Tlie  Hambtirg  (Br.  &  Lush.  273.) 
it  case  the  sale  if  justifiable  at  all, 
:en  place  speedily,  for  the  perishable 
^he  wool,  which  alone  justified  the 
ing,  made  it  necessary  there  should 
ite  disposition  of  it ;  and  the  jury,  in 
necessity  of  the  sale,  must  be  taken 
nd.  The  plaintiffs  themselves  were 
:  the  wool.  They  had  shipped  it  on 
Dunt  for  Sydney,  where  it  was  to  be 
)  England.  They  lived  at  an  inland 
o  means  existed  for  communicating 
ore  the  sale ;  and  upon  these  facts  it 
contended  by  the  learned  counsel  at 
the  owners  themselves  could  have 
icated  with.  The  master  did  apply 
a  and  Co.,  who  acted  for  some  pur- 
^ents  of  the  plaintiffs  at  Bookhamp- 
the  wool  on  their  behalf,  but  thev 
berfere  with  it,  or  with  the  master's 
he  principal  contention  on  this  part 
r&a,  that  the  master  ought  to  have 
.  with  Messrs.  Willis  and  Co.,  the 
Sydney,  or  used  some  endeavours  to 

absence  of  evidence  to  the  contrary, 
ion  would  properlv  arise  that  the 
.med  in  a  bill  oi  lading  had  an 
le  goods,  and  ought  to  be  com- 
th ;  but  in  the  present  case  it  is 
Bsrs.  Willis  and  Co.  had  no  interest 
ind  were  to  act  only  as  the  agents 
s  at  Sydney.  The  obligation,  there- 
unicate  witn  them,  appears  to  their 
depend  on  two  questions  of  &ct : 
7,  u*om  the  nature  of  their  agency, 
h  agents  as  ought  to  have  been  com- 
th;  and,  if  so — secondly,  whether 
3  and  opportunity,  under  the  circum- 
nsult  tnem  before  the  sale.  With 
&rst  of  these  questions,  it  is  certainly 
)  obligation  to  consult  Messrs.  WiUis 
tended  to  be  relied  on,  that  although 
le  of  the  plaintiffs),  and  Mr.  Willis 
ere  both  examined  vivd  voce  at  the 
nation  whatever  was  given  by  them 
and  scope  of  this  agency.  The  fair 
ing  from  this  abstinence,  and  from 
afforded  by  the  letters  of  Messrs. 

fwhat  they  actually  did  in  the  sub- 
the  transaction,  as  well  as  from  the 

of  business  with  regard  to  wool  con- 
ms  to  be,  that  Messrs.  Willis  and  Co. 
;  agents,  employed  to  forward  the 
and,  and  that  they  were  not  the 
s  of  the  plaintiffs,  nor  clothed  with 
to  act  for  them  in  dealing  with  the 
ts    arrival   at  Sydney,  and  on  an 

this  kind;  but  at  all  events,  the 
laracter  of  the  agency  was,  in  their 
3W,  a  question  of  fact  for  the  jury ; 
le  assumed,  that  a  special  jury  of 

Sydney  were  thoroiwdy  competent 

it.  On  the  seoona  question,  viz., 
Qunioation  with  Messrs.  WiIHs  and 
icable,  some  of  the  oircmnstances  to 

were — Uiat  the  wool  was  landed  and 


surveyed  on  Saturday,  the  23rd  Dec.,  and  that,  on 
its  state  being  ascertained,  an  immediate  sale  was 
resolved  upon,  as  being  necessary,  and  fixed  for 
Tuesday,  the  26th  (the  intervening  days  beine 
Sunday  and  Christmas  Day),  and  at  once  ad- 
vertised. The  ship  was  a  general  ship;  there 
were  twenty-three  consignees,  most  of  them  at 
Sydney,  each  having  an  equal  right  to  the  time 
and  consideration  of  the  master.  Sydney  is 
900  miles  from  Bockhampton.  No  letter  could 
have  reached  that  place.  There  was,  however, 
telegraphic  communication  between  the  two 
towns;  and  much  conflicting  evidence  was  given 
as  to  the  possibility  of  corresponding  by  means 
of  it,  especially  on  Sunday  and  Christmas  Day. 
There  can  be  no  doubt  that  the  master  is  bound  to 
emplo^r  the  telegraph  as  a  means  of  communication, 
where  it  can  usefuUy  be  done ;  but  in  this  case  the 
state  of  the  particular  telegraph,  the  way  it  was 
managed,  ana  how  far  explanatory  messages  could 
be  transmitted  by  it,  having  regara  to  the  time  and 
the  circumstances  in  which  the  master  was  placed, 
were  proper  subjects  to  be  considered  by  the  jury, 
together  with  the  other  facts,  in  determining  the 

?uestion  of  the  practicability  of  communication. 
t  was  contended  for  the  respondents  that, 
although  the  above  two  questions  of  fact  may  have 
arisen  on  the  evidence,  yet  that  the  attention  of 
the  jury  was  not  sufficiently  directed  to  them. 
Their  Lordships  have  not  had  the  advantage  of 
seeing  the  whole  of  the  summing  up  of  the  learned 
judffe ;  but  it  is  apparent  from  the  course  of  the 
trial,  the  jury  must  have  been  led  to  consider  them. 
A  great  deal  of  evidence  was  given,  both  as  to  the 
state  of  the  telegraph,  and  thenabits  of  business  of 
the  merchants  of  Sydney,  with  the  sole  object  of 
showingthe  practicability  of  communication  with 
Messrs  wniis  and  Co.  It  appears,  also,  from  the 
record,  that,  at  the  vefy  ena  of  the  case  at  the 
trial,  the  counsel  for  the  defendants  objected  to 
the  Chief  Justice,  that  if  the  plaintiffs  insisted 
that  it  was  the  master's  duty  to  have  consulted 
"  the  consignees  or  the  plaintiffs,"  the  facts  out  of 
which  the  duty  arose  should  have  been  specially 
replied.  The  Chief  Justice  overruled  the  objection, 
holding  that  a  special  replication  on  the  record 
was  not  necessary.  This  discussion  clearly  shows 
that  the  question  as  to  communication  with  the 
consignees  was  an  issue,  not  only  raised,  but  re- 
garded by  the  Chief  Justice  as  one  to  be  decided 
by  the  jury.  Li  truth,  they  musfhave  had  the 
point  present  to  their  minds  during  most  of  the 
trial,  and  must  have  considered  it  as  involved  in 
the  question  submitted  to  them.  Undoubtedly,  if 
the  Chief  Justice  ought  to  have  told  the  jury  that, 
in  point  of  law,  the  master  was  bound  to  com- 
municate with  the  consignees,  his  direction  might 
be  successfully  assailed ;  for  he  did  not  so  di^rect 
them ;  but  their  Lordships  think  that  in  this  case 
the  learned  judge  could  not  properly  have  taken 
upon  himself  so  to  rule,  as  a  matter  of  law,  and, 
on  the  contrary,  that  the  questions  of  fact  before 
referred  to  were  within  the  proper  province  of  the 
jury.  A  further  objection  is  made  to  the  judge's 
summing  up,  on  the  around  that  he  told  the  jury 
"in  effect  that,  if  the  master  could  not  commu- 
nicate with  all  the  owners  of  the  cargo,  he  might 
sell  without  communioatinff  wi^  any.  If  the 
learned  judge  had  really  so  oirected  the  jury  as  a 
matter  of  law,  their  Lordships  would  liave  con- 
sidered that  his  direotion  was  erroneous ;  because, 
undoubtedly,  each  owner  has  a  right  to  the  oon- 
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sideration  of  the  master,  and,  acting  as  his  I 
a^ent,  he  should  do  his  best  to  communicate  with 
hmi.  In  the  case  of  an  owner  who  might  be  near, 
and  easily  got  at,  it  certainly  would  not,  alone,  be 
a  sufficient  excuse  for  not  communicating  with 
him,  that  others  at  a  greater  distance  could  not  be 
consulted.  But  it  has  not  been  shown  to  their 
Lordships  that  the  Chief  Justice  did  lay  down  any 
such  proposition  of  law.  He,  certainly,  directed 
the  attention  of  the  jury  to  the  facts  that  the 
cargo  was  a  eeneral  one,  belonging  to  numerous 
owners,  and  the  difficulty  of  communicating  with 
all,  as  circumstances  which  would,  in  fact,  increase 
the  embarrassment  in  which  the  master  was  placed. 
Their  Lordships  consider  that  the  learned  judge 
was  justified  in  so  doinff.  A  merchant  knows 
when  he  embarks  his  goods  in  a  general  ship  that 
they  cannot  have  the  undivided  care  and  attention 
of  the  master.  It  is  obvious  that,  when  such  a 
ship  is  in  distress  at  a  distant  port,  from  whence 
oommunication  with  all  the  owners  is  impossible, 
and  with  any  of  them  difficult — the  task  of  select- 
ii^  (where  all  are  entitled  to  consideration)  those 
with  whom  he  can  and  should  communicate  must 
'add  greatly  to  the  master's  labours,  and  might,  in 
some  cases,  require  an  amount  of  time  and  atten- 
tion which  he  could  not  give,  unless  he  n^lected 
more  pressing  duties  connected  with  savins  and 
dealing  with  the  goods.  Such  a  state  of  thinfirs, 
when  it  exists,  is  clearly  within  the  range  of  trie 
circumstances  which  the  jury  may  properly  be 
directed  to  consider  in  estimating  the  conduct  of 
the  master.  On  the  whole,  therefore,  their  Lord- 
ships have  come  to  the  conclusion  that  the  mis- 
directions imputed  to  the  Chief  Justice  have  not 
been  established,  and  that  the  rule  for  setting 
aside  the  verdict  ought  not  to  have  been  made 
absolute  on  that  ground.  The  Chief  Justice  who 
tried  the  cause  reports  that  he  is  satisfied  with  the 
verdict,  and  therefore  with  regard  to  that  part  of 
the  rule  which  seeks  to  set  aside  the  verdict  on  the 
ground  that  it  is  against  the  weight  of  evidence, 
their  Lordships,  in  accordance  with  the  ordinary 
rule,  would  not  be  disposed  to  disturb  the  verdict 
on  that  ground  unless  it  appeared  to  them  to  be 
clearly  wrong.  Their  Loraships  need  only  say 
that  they  have  not  been  led  by  the  discussion  of 
the  case  to  this  conclusion;  and,  in  the  result, 
they  will  humbly  advise  Her  Majesty  to  allow  this 
appeal,  and  to^  order  that  the  rule  making  absolute 
tne  rule  nisi  for  a  new  trial  be  set  aside,  and  the 
ori^nal  rule  he  discharged,  with  costs.  The  ap- 
pelmnts  will  have  the  costs  of  this  appeal,  and  tne 
deposit  made  by  them  as  security  for  costs  will  be 
returned  to  them.  Judgnvent  reversed. 

Attorneys  for  the  appellants,  AiU  and  Son. 

Attorneys  for  the  respondents,  Wilde,   Wilde, 
Berger,  and  Moare. 


ON  APPEAL  FROM  THE  HIGU  COURT  OF  ADMIRALTY. 
Reported  by  J.  P.  AspuriiL,  Esq.,  Barrister-at-Law. 

Tuesday,  June  18, 1872. 

(Present :  Right  Hons.  Sir  J.  W.  Colvilb,  Sir  M. 
Smith,  and  Sir  R.  P.  Collier.) 

Tub  Marmion. 

OoUUion — Vessel  dose  hauled — Lujjlng — Benxiaiion 

from  cov/rse. 
A  close  h<mLed  vessd  is  lustified  va  Iu||vvm|  «o  oa  to 
bring   her,  after  she  nas  tigKted  omottUr  veasel 


\ 


CLS  dose  to  the  wind  as  she  can  getsoatior 

under  command,  and  such  luffing  isnoiaiiix 
from  her  course  tluU  will  relieve  (he  dOter 

Juwing  the  wind  free,  from  the  duh/  of ; 

oul  ofJier  way. 
This  was  an  appeal  from  a  decree  of  the 
Court  of  Admiralty  of  England  in  a  suit  inst 
by  the  owners  of  the  barque  Oceda  again 
snip  Marmion.  The  Oceola  was  a  barque 
tons  register,  and  on  the  25th  Nov.  187 
whilst  on  a  voyage  from  Quebec  to  LiTerp 
the  25th  Nov.  1871,  at  4  A.M.,  about  thu 
miles  S.W.  by  W.  of  the  Tuskar  Lkht 
Irish  Channel.  The  wind  was  E.S.E.,  a 
Oceola  was  close  hauled  on  the  starboan 
heading  about  N.E.  The  Marmion  was  a  i 
783  tons  register,  bound  from  Liverpool  toQ 
and  at  the  time  in  question  was  heading  S 
W.,  with  the  wind  free.  Both  vessels  ha 
regulation  lights  bumine  brightly.  The  M 
was  sighted  by  the  look-out  of  the  Oceola 
on  the  starboard  bow,  and  by  him  reported 
master  who  was  in  charge  of  the  deck.  The 
of  the  Oceola  thereupon  gave  an  order 
helmsman  to  lufE,  and  immediately  after  s 
Marmion's  red  liffht  over  the  port  boi< 
master  of  the  Oceola  gave  a  second  order 
helmsman  to  keep  his  luff,  and  about  two  i 
after  the  green  Ught  of  the  Marmion  was  8 
and  the  rod  Ught  shut  in.  The  Oceola  s  sai 
then  lifting ;  tne  Oceola* s  helm  was  thereuf 
hard  aport  to  deaden  the  blow. 

The  Oceola  was  sighted  from  the  M<m^l 
or  three  points  over  the  port  bow,  and  abo 
miles  off,  and  soon  after  her  green  light  wi 
Upon  the  green  liffht  being  seen  the  helm 
Marmion  was  starboarded  until  the  green  I 
the  Oceola  was  brought  a  couple  of  poii 
the  starboard  bow  of  the  Mar^nion,  when  he 
was  ordered  to  be  steadied.  According 
statement  on  behalf  of  the  Marmion,  "e 
afterwards  the  red  light  of  the  Oceola  opei 
the  starboard  bow  of  the  Marmion,  whereup 
Mcmnion's  helm  was  put  hard  aport,  notwiti 
ing  which  the  two  vessels  came  into  ooUisk 
Marmion  with  her  stem  striking  the  Oceola 
ship  on  her  port  side."    The  Oceola  was  son 

The  master  of  the  Oceola,  in  his  stat 
before  the  receiver  of  wreck,  stated,  that  aft 
Marmion  was  sighted,  he  gave  the  man  i 
wheel  the  three  following  orders,  viz.:— "T( 
her  luff;"  "  to  keep  a  close  luff;"  and  "to 
and  in  cross-examination  stated  that  befo 
collision  th§  Oceola* s  helm  was  put  hard  dof 
was  submitted  in  the  appellant's  case,  that 
orders  brought  the  Oceola  closer  to  the  wind 
she  was  when  first  sighted  by  the  IfomMOi 
that  this  was  a  deviation  from  her  original  o 
and  therefore  that  she  was  not  keeping  hfir( 
as  required  by  law. 

The  learnea  judge  of  the  Admiralty  OfB 
nounced  the  Majmion  solely  to  blune,  ^ 
that  the  Marmion  should  have  continoei 
course,  and  not  have  starboarded,  and  th 
Oceola  was  justified  in  keeping  as  dose  to t^ 
as  possible.  From  this  judgment  the  owntf 
Marmion  appealed,  mainly  on  the  groiBJ 
the  Oceola  aid  not  keep  her  cooiBe^  m  ■ 
bound  to  do,  and  that  she  imprqperl 

MHwao'd,  Q.C.  and  Myhurgh  (Pi 
t\i^m!\,  submitted  that  the  limmg  of 
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(el  has  no  right  to  come  so  much  into  the  wind 
'  her  sails  are  lifting. 

r.  Deane,  Q.C.  and  Clarkson  for  the  respon- 
b  were  not  odled  upon. 

he  judjjment  of  the  court  was  delivered  by 
J.  W.  Colvile. — ^This  is  an  appeal  against  the 
Bion  of  the  Court  of  Admiralty,  which  has 
id  the  ship  Marmion  solely  to  blame  for  a  col- 
li which  took  place  between  her  and  the  barcme 
7la  in  the  Irisn  Channel  on  the  25th  Nov.  1871. 
re  is,  for  a  nautical  case,  unusually  little  dif- 
nce  or  dispute  as  to  the  circumstances  under 
Bh  the  collision  took  place.  The  parties,  by 
r  preliminary  acts  and  their  evidence,  are  all 
mo;  or  very  nearly  agreed,  as  to  the  time  and 
e  of  the  collision ;  as  to  the  direction  of  the 
d,  and  as  to  the  state  of  the  weather  and  the 
.  Nor  is  there  any  very  great  difference 
feen  them — in  fact,  it  has  been  contended  by 
appellants  that  they  are  pretty  well  agreed  as 
lie  position  of  the  two  vessels  when  they  sighted 
1  other.  There  seems  to  have  been  a  question 
ed  on  the  part  of  the  Oceola  as  to  whether 
16  on  board  the  Marmioni  should  really,  when 

vessels  sighted  each  other,  have  seen  the 
an  light  of  me  Oceola ;  but  their  Lordships  are 
K)8ea  to  assume  that  such  was  the  case,  and  it 
Qs  to  be  consistent  with  what  both  parties 
B  in  their  preliminary  acts.  It  is,  however,  to 
bserved  that,  according  to  the  Ma/rmion,  at  the 
f  when  she  sighted  the  green  light  she  was 
miles  distant,  and  two  to  three  points  on  the 
bow,  and  assuming  that  the  position  of  the  other 
a  was  then  such  that  she  might  have  sighted 
rrecn  light,  their  Lordships  have  come  to  the 
lusion,  assisted  as  they  are  by  the  nautical 
sors,  that  the  Marmion  was  still  correctly 
i  to  be  to  blame.  The  Oceola  being  close 
id  upon  the  starboard  tack,  and  the  other 
>1  going  free,  it  would  of  course  be  the  duty  of 
Marmion  to  keep  out  of  the  way  of  the  Oceola. 

was  her  prima  fade  duty  under  the  twelfth 
5le  of  the  Regulations  for  Preventing  Colli- 
t  at  Sea.  The  contention  of  the  appellants  is, 
she  took  the  proper  measures  for  the  purpose, 
that  those  measures  were  defeated  by  those 
oard  the  Oceola,  who  by  luffing  in  the  way 
fi  admitted  to  have  done,  failed  to  keep  her 
36  within  the  meaning  of  the  eighteenth 
sle.  That  case  was,  no  doubt,  made  in  the 
^  below,  and  the  parties  there  failed  to  convince 
6amed  judge  that  such  was  the  case.    They 

equally  failed  to  convince  their  Lordships 
that  there  was  the  improper  luffing  on  board 
^ceola  which  can  be  said  to  have  amounted  to 
^ion  from  her  course,  or  to  have  been  one 
^  causes  contributing  to  the  accident.  It 
><*8  to  them,  as  they  are  advised  by  the  nau- 
^sessors,  that  it  was  the  duty  of  a  vessel  in 
Position  to  keep  close  to  windward,  and  that 
i^cs  not  appear  to  have  failed  in.  her  duty  or 
^e  done  anything  which  can  be  said  to  tlmiw 
^t  of  her  proper  course  until  the  final  port- 
^hich  the  learned  judge  in  the  court  below 
^^-and  it  seems  to  their  Lordships  properly 
L- — ^was  a  justifiable  thing,  in  order  to  weaken 
low  and  to  diminish  the  consequences  of  the 
Hm  then  imminent.  That  being  the  state  of 
^se,  the  grounds  that  have  been  taken  by  the 
il  must  &il.  Their  Lordships  certainly,  as 
ften  been  ruled  here,  are  not  in  the  habit  of 
Ylaog  tlie  judgment  of  the  ooort  below  in 


cases  of  collision,  unless  it  is  clearly  shown  to  their 
satisfaction  that  the  decision  under  the  appeal  is 
wrong.    It  appears  to  their  Lordships,  assisted  as 
th^  have  been,  that  the  Marmion  really  was  in 
fault;  that  admitting  that  the  original  position 
was  as  stated  in  the  preliminary  act,  sne  may 
have  mistaken  the  precise  heading  of  the  other 
vessel,  a  supposition  which  is  rather  confirmed  by 
the  cross-examination  of  the  mate,  who  was  in 
charge  of  the  deck  when  the  two  vessels  came  in 
si^ht  of  each  other,  and  also  by  what  is  said  of  its 
bemg  the  intention  of  the  Marmion  in  starboard- 
ing her  helm  to  pass  astern  of  the  other  vessel, 
an  expression  which  is  not  very  easy  to  explain 
upon  any  other  hypothesis  than  that  of  supposing 
that  the  Oceola  was  heading  rather  more  to  the 
west  than  is  described.    However  that  may  be,  it 
seems  to  their  Lordships,  assisted  as  they  have 
been  by  their  nautical  assessors,  that  it  was  not 
right,  in  the  circumstances  in  which  the  Marmion 
found  herself  placed,  to  execute  the  manoeuvre  of 
starboarding,  the  effect  of  was  to  pass  to  the  wind- 
ward of  the  Oceola ;  that  she  ought  rather,  if  there 
was  any  doubt  on  the  subject,  to  have  given  way 
to  the  vessel,  and  that  at  any  rate  she  should  have 
become  clearly  satisfied,  before  she  took  the  step, 
that  the  other  vessel  was  not  keeping  close  to  the 
wind,  or  she  might  have  been  satisfied  if  she  had 
waited  antil  she  had  seen  the  red  light.     On  these 
grounds  their  Lordships  think  that  no  safficient 
ground  has  been  shown  for  disturbing  the  decision 
of   the    court   below,  and   they  must  therefore 
advise  her  Majesty  to  dismiss  this  appeal,  with 
costs. 

Appeal  dismissed. 
Solicitors  for  the  appellants,  Gregory ,  Bowch'fes, 
and  Bawle,  agents  for  thmcan,  Hill,  and  Pa/rkifhsorhf 
Liverpool. 

Solicitors  for  the  respondents,  Stocken  and  Jupp, 
agents  for  Baddlffe  ana  hay  ton,  Liverpool. 


COXTBT  OF  APPEAL  IN  CEANCEBT. 

Reported  by  £.  Stswabt  Bochb  and  H.  Pxat,  Esqrs., 
*   Borristera-at-Law. 


Saturday,  Jvhj  20, 1872. 
(Before  the  Lords  Justices.) 

BOBEY    AND    C0KPANY*S  FeBSEVEBANCE    IRONWORKS 

(Limited)  v,  Ollebr. 

Consignor  and  consignee — BiU^  of  exchange  drawn 
against  cargo — Zrien  on  cargo — Appropriation  of 
proceeds  of  sale, 

B.  consigned  a  cargo  to  the  defendants  for  sale  at  the 
joint  risk  and  profit  of  himself  and  them,  and 
sent  tliem  the  bill  of  laaing,  with  a  letter,  adu^ising 
tliem  tliol  lie  had  drawn  upon  tJiem  on  account 
against  the  cargo  sim  bills  of  exchange  for  sums 
amonnti^ig  to  1500L,  which  lie  requested  tficm  to 
protect  on  presentation.  In  reply,  they  wrote  say- 
ing  that  the  drafts  should  be  duly  Iwnoured.  B, 
afterioards  indorsed  three  of  the  bills  to  the  plain- 
tiffs,  Tfie  bills  toe^'e  in  due  course  preserUed  to 
Vie  defendants,  who  refused  to  honour  them : 

Held  (affinning  tJie  derision  of  the  Master  of  the 
Bolls),  tliat  there  wa*  no  appropriation  of  the 
proceeds  of  the  ca/rgo  to  meet  the  biUs,  amd  thai 
the  plaintiffs  had  no  lien  on  the  cargo  in  priority 
to  tne  daim  of  the  dtfundants  in  respect  of  ihevr 
general  lien  as  consignees. 

Fnth  V.  Forbes  (1  Mar,  Law  Cos.  0.  8.  258;  4 
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De  Q.R  fJ.409;7L.T.Bep.  N,  8, 271)  die- 

tmguiahea. 
This  was  an  appeal  from  a  deoision  of  the  Master 
of  the  Bolls. 

The  plaintiffs  were  a  Joint-stook  company  carry- 
injB^  on  the  business  of  engineers  in  the  City  of 
Lmooln. 

In  the  year  1869,  Mr.  Frederic  Calder  Brown 
was  employed  by  the  {plaintiffs  as  their  agent  at 
Ibraila,  in  the  Danubian  Principalities,  for  the 
sale  of  en^nes  and  machines  forwarded  to  him  by 
the  plaintiffs,  and  he  from  time  to  time  received 
moneys  on  account  of  the  plaintiffs.  In  November 
1869,  an  account  was  stated  between  the  plaintiffs 
and  Brown,  and  a  sum  of  830L  and  upwards  was 
found  to  bo  due  from  Brown  to  the  plaintiffs  upon 
the  balance  of  the  account. 

In  the  same  month.  Brown  purchased  with  his 
own  money  at  Ibraila  a  cargo  of  maize  at  the 
price  of  1553L  la.  10(2.  and  consigned  it  to  the 
defendants  Messrs.  Oilier  and  Co.,  of  London,  by 
tibe  ship  Acacia  for  sale  at  the  joint  risk  and  profit 
of  himself  and  them. 

On  the  9th  Nov.  1869,  Brown  wrote  to  Oilier 
and  Co.  informing  them  that  the  Acacia  had  set 
sail  with  the  cargo,  and  after  stating  that  he 
enclosed  the  bill  of  lading,  he  proceeded  thus : 

Against  this  oargo  I  beg  to  aaviBe  having  drawn  to 
aooonnt  on  your  good  selves  as  follows  nnder  this  day's 
date : 

No.  779 ^001 


780 
781 
782 
783 
784. 


230 
240 
250 
280 
300 


3  months  date, 
order  myself. 


jei500 


Which  please  protect  on  -  presentation.    This  ^  indndes 
1501.  cash  advanced  to  master  on  aooonnt  of  freight. 

This  letter  did  not  really  contain  the  bill  of 
lading,  Brown  having  accidentally  omitted  to 
inclose  it.  On  receiving  the  letter,  Messrs.  Oilier 
and  Co.  wrote,  on  the  15th  Nosr.  1869:  **  Your 
next  will  doubtless  hand  us  bill  of  lading  for  the 
maize  ....  Your  drafts  on  account  of  this 
cargo  shall  have  due  protection." 

On  the  19th  Nov.  1869  Messrs.  Oilier  and  Co. 
received  a  subsequent  letter  from  Brown  inclosing 
the  bill  of  lading,  and  on  the  same  day  they  wrote 
acknowledging  %e  receipt,  and  saying,  "  Your  six 
drafts  against  this  cargo  (1500L  total)  shall  be  duly 
honoured." 

On  the  23rd  Nov.  1869,  Brown  endorsed  and 
sent  the  three  bills  of  exchange,  numbered  re- 
spectively, 782,  783,  and  784,  for  sums  amounting 
to  830Z.,  to  the  plaintiffs,  in  payment  of  the 
amount  due  to  them  on  the  balance  of  the  account, 
with  a  letter  in  these  words : 

I  beg  to  enclose  herewith  three  drafts  for : 

•6250')  Order  myself  on  Messrs.  Oilier 
280  >  and  Co.,  of  London,  at  3m. 
300  )     date  from  9th  inst. 

JB830  sterling,  which,  at  maturity, 
please  pass  to  my  credit. 
The  following  is  a  copy  of  one  of  these  bills  : 
First.— IbraiU,  9th  Nov.  1809— Exchange  for  Je250 
sterling.  At  throe  months  date  of  this  firflt  of  exchaTigre, 
second  and  third  not  naid,  pay  to  the  order  of  myself  the 
snm  of  two  hnndrea  ana  mty  pounds  sterling,  valne 
which  plaoe  to  account,  oargo  per  A.  (t.  e.,  Acacia)  as 
advised  by  this  day's  post. 

(Signed)  Fbed.  G.  Bbown. 

To  IfesBrs.  Oilier  and  Co.,  9,*  East   India  Chambers, 
Leadenhall-street,  London. 
No.  782. 


\ 


The  other  two  bills  sent  by  Brown  to  Ai 
plaintiffs  were  in  the  same  form,  andeidtofAi 
three  bills  was  endorsed  by  Brown  u  foQoa: 
''  Pajr  to  the  order  of  Messrs.  Bobej  and  Ck 
(Limited),  value  received.  Ibraila,  Novenit 
23, 1869.    (Signed),  Fred.  C.  Brown." 

On  the  6th  Dec.  1869,  these  three  Inib 
received  by  the  plaintiffs,  who,  on  the  nme 
forwarded  them  by  letter  to  Messrs.  Oflier 
Go.  for  acceptance.    On  the  following  day  " 
Oilier  and  Qo.  returned  the  three  bills 
stating  that  they  were  sorry  to  have  to  do  Mi 
consequence  of  telegraphic  communicatiaL 
had  had  from  Brown  since  the  date  on  irinAI 
sent  the  bills  to  the  plaintiffs. 

Messrs.  Oilier  and   Go.  subsequently 
the  cargo  of  maize  and  sold  it  for  upimdii 
12581. 

The  plaintiffs  claimed  to  be  entitled  to  ai 
on  the  proceeds  of  sale  for  the  amoont  of  thel 
bills  and  interest  thereon,  while  Messrs.  OUieri 
Go.  claimed  to  be  entitled  to  retain  the 
the  proceeds  of  sale  in  part  payment  of  a  1 
sum  due  to  them  from  Brown  upon  a 
account  current. 

The  plaintiffs  instituted  the  present  soiti 
Messrs.  Oilier  and  Go.  to  enforce  the  charges 
they  claimed  upon  the  proceeds  of  sale  of ' 
cargo. 

^e  Master  of  the  Bolls  dismissed  the  bill  ^ 
costs. 

After  stating  the  fiicts  of  the  case  his 
in  delivering  judgment,  said : — "  Uponafollrri 
of  the  circumstances  of  this  case,  lam  (^ 
that  the  ordinary  rule  which  establishes  that  w 
a  consignee  only  obtains  a  car^  on  the  ir^ 
accepting  bills  drawn  against  it  he  must 
give  up  the  cargo  or  apply  the  proceeds  to  \ 
the  bills,  and  wnere  in  consequence  the  bflls 
charge  on  the  proceeds  of  the  cargo  in  hiili 
does  not  apply  to  this  case.     On  the^H 
detailed  the  cargo  of  maize  was  clearly  a  pr 
the  joint  adventure  between  Brown  and  Olfit 
Go.,  and  no  party  to  the  adventure  has  ^.''^i 
anything    until    the    proceeds    are  realiBeaw] 
ascertained.     It   is    clear    also   that  the 
tiffs    cannot    stand    in    any   better  pon^ 
relation    to   the   bills   than  Mr.  CaUer  ^ 
himself.  In  ordinary  cases,  where  a  shippf 
signs    a   cargo  to  his   agents,  he  may  iB( 
on  the  consignees  the  terms  that  they  w' 
accept  the  consignment  without  also  aooqW' 
bills  drawn  against  it,  and  he  may  require ths^j 
or  the  proceeds  to  be  applied  to  meet  ^^j 
drawn  against  it  if  he  please,  but  in  that  oMj 
it  was  well  observed  in  argument,  theoargol)*r  | 
to  the  shipper,  who  might  consign  it  to  tfflrJJ 
house  or  any  different  agent ;  but  this  is  J* 
where  the  transaction  forms  piart  o^ ^.i^^S. 
ture.    There  the  cargo  must  be  oc*»"»™  *    ' 
person  agp?eed  on  for  the  purpose, 
who  are  the  partners  in  tne  joint  ■^'"^'dkj 
when  the  affairs  are  all  wonnd-np  do  I*'^  ^  j 
joint  adventure  is  bound  to  pay  inpre  w^j 
balance  of  profit  or  loss  due  nromhio  ^  ^jS] 
the  account  of  it,  and  assuming  that  ^^^jj 
sum  of  138Z..  as  the  defendants  aOm  ^  >-^ 
that  the  other  party,  namely,  CUoer  B^ 
entitled  to  receive.    In  addition  to  *1^ j^  j 
a  joint  adventure,  the  whole  ohH*o^ff]S^ 
«M:l\on.  is  altered,  and  Gaidar  Brown  i** 


m\\ 
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This  is  obyioas  if  simply  stated  in  this  form : 

persons,  A  and  B.,  agree  to  bay  abroad  a 
3  of  com  or  cotton  to  be  consigned  to  C. 
Qgland.  G.  receives  and  realizes  the  cargo, 
finds  a  profit  of  lOOL  each  to  be  due  to  A, 
B.     With  this  share  of  profit  each  may  do 

he  pleases,  but  he  cannot  charge  the  cargo  of 
r  a  debt  of  300Z.  or  any  other  sum  due  by  him 
other  person,  for  instance,  to  E.  If  he  could 
ould  be  throwing  the  payment  of  his  own 

on  his  partner.  That  is  exactly  the  case 
1  arises  nere.  It  does  not  in  the  slightest 
ie  alter  the  case  that  the  consignee,  instead  of 
;  a  stranger,  is  one  of  the  partners  to  the 
adventure.  His  duties  and  functions  in  such 
e  are  distinct  from  his  right  as  a  partner  in 
>int  adventure.  He  must  realise  the  cargo  in 
est  way  he  can,  and  he  then  must  divide  the 
»eds  fairly  among  the  joint  adventurers,  in- 
ng  himself,  however  numerous  or  few  they 

be,  but  he  is  not  to  bear  the  loss  sus- 
i  by  any  one  of  the  other  joint  adventurers  in 
)ther  transaction,  nor  is  anything  forming 
of  the  adventure  to  be  dealt  with  by  any  m 
,  but  his  own  share  of  the  surplus  or  loss 
lever  it  may  be.  No  doubt  if  the  bills  drawn 
ist  the  cargo  are  part  of  the  joint  adventure 
must  be  paid  either  out  of  the  proceeds  of  the 
)  or  by  contribution  from  the  other  co- 
iturers,  but  that  is  merely  matter  of  account, 
he  defendants  admit  their  liability  to  account, 
Jlege  they  have  done  so  fairly,  and  that  the 
ij  in  court  is  the  result  of  that  account,  and 
mount  due  from  them  in  taking  it.  If  that 
rrect,  the  money  in  court  is  due  to  Calder 
m  or  the  persons  entitled  to  the  amount 
Qg  to  him  out  of  the  joint  adventure.  K  his 
:*  to  the  plaintiffs  gave  them  the  lien  on  the 
mt,  it  ought  to  be  paid  to  them,  but  that  is 
titer  between  them  and  the  other  creditors  of 
iT  Brown  not  represented  here.  All  that 
i  here  is  the  right  of  the  plaintiffs  to  claim 
St  the  cargo  of  maize  in  the  hands  of  the  de- 
nts, and  as  to  that  I  am  clearly  of  opinion 
•he  bill  fails,  and  that  it  must  be  dismissed 
Josts." 

*in  this  decision  the  plaintiffs  appealed. 
JBi^ihard  Ba>ggaUa/y,  Q.C.  and  Speed,  for  the 
^ants.— On  sending  the  bill  of  lading  to  the 
iants,  the  consignor  informed  them  that  he 
drawn  the  bills  against  the  cargo.  They 
bed  the  car^,  subject  to  the  charge  for  the 
Qt  of  the  bills,  and  they  promised  that  the 
iliould  be  drUy  honoured.  They  are  there- 
K)nnd  to  pay  us,  out  of  the  proceeds  of  the 
9  the  amount  of  the  bills  indorsed  to  ns. 

is  the  efiect  of  the  decision  in  Frith  v. 
«  (1  Mar.  Law  Gas.  0.  S.  253 :  7  L.  T.  Bep. 

271 ;  4  De  G.  F.  &  J.  409),  where  it  was 
hat  the  general  lien  of  a  consignee  cannot  be 
P  against  the  express  direction  of  the  con* 
*  Riven  to  him  at  the  time  when  the  car^o  is 
«3,  and,  accordingly,  the  holder   of   oills 

a.eainst  a  cargo  was  held  to  have  a  lien  on  it 
^^ty  to  the  consignee. 
«»•,  Q.G.  (with  lum  Soutligate,  (i,C.)— This 

Soite  distinguishable  from  Frith  v.  Forbes, 
e  bills  were  drawn  against  the  cargo  in 
of  Frith  and  Go.,  and  the  consignor  advised 
^eiffnees  ot  that  on  sending  them  the  bill  of 
oF  t^e  cargo.    Moreover,  there  the  ctajgo 
^ot,  as  in   tms  case,  consigned  on  a  joint 


speculation  between  the  consignor  and  the  con- 
si^ees. 

Without  calling  for  a  reply. 

Lord  Justice  James  said :  It  is  quite  dear  that 
this  case  is  distinguishable  from  Prith  v.  Forbes 
(sup.).  I  do  not  think  that  that  case  is  to 
be  extended  beyond  its  own  particular  cir- 
cumstances, and  I  am  not  prepared  to  say  that 
every  bill  of  exchange  purporting  to  be  drawn 
against  a  cargo  carries  witn  it  in  the  hands  of 
every  person  a  special  equitable  right  against  the 
cargo  m  favour  of  the  holder  of  the  bilL  In  this 
case  the  cargo  appears  to  have  been  nothing  but 
the  consideration  for  the  drawing  of  the  bills. 
In  Frith  v.  Forbes,  the  letters  mentioned  that  the 
cargo  which  was  consigned  was  the  property  of 
the  consignor;  the  bills  were  drawn  against  it  in 
favour  of  a  certain  firm,  and  it  was  held  that  that 
firm  had  an  interest  in  the  cargo.  In  this  particu- 
lar case  the  cargo  was  not  uie  cargo  of  Brown 
alone.  The  defendants  had  no  doubt  written  to 
Brown,  saying  that  they  would  meet  his  drafts, 
but  those  letters  were  not  communicated  to  the 
plaintiffs,  and  the  plaintifiB  cannot  make  a  case 
upon  private  communications  which  passed  be- 
tween Oilier  and  Brown,  and  about  which  the 
plaintiff  knew  nothing.  Therefore  the  case  stands 
as  if  no  such  letters  had  been  written.  A  man 
says,  I  send  you  a  car^o  against  which  I  draw 
bills,  and  those  bills  are  m  the  hands  of  a  man  who 
says,  I  have  a  special  right  on  the  cargo.  This 
case  is  distinguishable  from  Frith  v.  Forbes,  the 
decision  in  which  case  can  only  be  applied  to  its 
own  particular  circumstances. 

Lord  Justice  Mellish. — I  am  of  the  same 
opinion.  It  is  clear  that  the  simple  indorsement  of  a 
bill  of  exchange  only  gives  a  right  to  the  bill  of  ex- 
change itself,  and  I  cannot  see  that  anything  took 
place  between  Brown  and  the  plaintiffs  except 
this,  that  Brown,  bein^  indebted  to  the  plaintiffs, 
indorsed  to  them  certam  bills  of  exchange.  I  cer- 
tainly cannot  agree  that  the  mere  fact  of  a  bill  of 
exchange  stating,  "  Place  to  account  cargo  per  A, 
as  advised  by  this  day's  post." — I  cannot  think 
that  any  mercantile  man  receiving  a  bill  of  ex- 
change worded  like  that  would  suppose  that 
because  those  words  were  in  it  he  had  got  an  equit- 
able assignment  of  the  cargo  or  any  security  upon 
it.  The  mercantile  usage  is  perfectly  plain.  If 
you  intend  to  get  the  security  on  the  cargo,  you 
expect  the  bill  of  lading  to  accompany  the  bill 
of  exchange,  and  to  get  them  both  together; 
and  if  you  get  the  bill  of  exchange  simply, 
and  take  the  bill  of  exchange  simply  in 
pa3rment  of  a  debt,  all  you  would  expect  to  get 
would  be  the  security  of  the  bill  or  exchange. 
Then,  as  to  the  case  of  Frith  v.  Forbes,  the  Lords 
Justices  seem  to  have  come  to  the  conclusion  that 
all  the  letters  taken  together  amounted  to  an  equit- 
able assignment  of  the  carffo,  that  there  was  such 
a  communication  between  the  parties  as  amounted 
to  an  equitable  assignment.  In  the  present  case 
I  quite  agree  that  Brown  had  no  right  to  make  an 
equitable  assignment  of  the  cargo,  and  did  not 
purport  to  do  so.  All  that  ho  dia  was  to  endorse 
the  DiUs  of  exdiange  to  his  creditors,  who  got  the 
ordinary  right  of  any  indorsee.  I  am  of  opinion 
that  the  d^sion  of  the  Master  of  the  Bolls  was 
quite  right  and  that  the  appeal  mast  be  dismissed. 

Lord  Justice  Jasces. — Dismissed  with  costs 

Solicitors:^  Taylor,  Hoa/re,  and  Taylor,  agenta 
for  Burton  and  Son^  Lincoln ;  Sunken  and  Jwg^. 
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BapotMd  b;  J.  Sn»Ti  ud  M.  W.  McKilui,  E^in., 
Burlitan-ftt-lAw. 

JIfontiay,  June  10,  1872. 
Jokes  ahd  axothf.r  i:  Tun  Nsftuse  Marihk 
IsauHASCE  Company, 
Marine  in suroiurf— Policy  on  freight — ContlnictuM 
of  policy— I)icf}ilion  of  risk — "  From  B.  to  port 
ofdi»charye  " — Ooodt  not  <m  board — "  Imturance 
oejiianingfrom  loading  " — Meaning  of"  loadittg." 
Plaml^t  having  vaderwritt^it  a  policy  <in  ehar- 
tered freight  on  a  cargo  of  guano,  efffcted  a  re- 
iitturanee  with  Ihf  de/endanta,  "lo$t  or  not  loil, 
Ml  the  torn  of  8001.,  upon  the  freight,  paijable  lo 
them  in  reipeci  to  this  present  voyage,  in  he  per- 
formed between  (u  b^loto,  by  the  veggel  Napier, 
§'e.,fi-om  Baker's  Iilaiid  to  port  of  digcharge  in 
the  United  Kingdom,  the  InMuranee  on  the  said 
freighi  beginning  from  the  loading  of  tftc  said 
vesieL"  The  veeeel  arrived  al  Baker's  lalaitdand 
proceeded  to  load,  but  b^ore  taking  i»  the  whole 
of  the  cargo  lotu  driven  on  a  reef  and  became  a 
complete  wreck.  The  plaintiffs  having  brought 
an  action  lo  recover  fiom  the  defend<vais  for  a 
total  loss  .- 
Held,  that  the  defendnntt  were  not  liable,  the  polity 

not  having  attached  .- 
Per  Blarkbiim,  J.,  hecanee  the  liability  of  thi  under- 
wrilers  too*  iwt  intended  to  begin  until  the  vi-uel 
had  departed  from   Bitker't   Island,    the  vsrrds 
"  the.  iiittirancii  nn  llie  said  freighi  hi-ginuingfrotii 
(he  loading  of  the  gaul  vessel,"  iiol  vlntuling  llie 
insjirnnce    beyond    Hie    previotm    tconh    "from 
Baker*  Island." 
Per  MtUor  and  Ijusk,  JJ.,  bi-catise,  though  tlie  words 
"the  insuranei'  on  Ww  said  freight  beginning  from 
the  loading  of  llie  said  vesnel,"   do  ertend  the  in- 
stiranee  hcynnd  the.  uwds  "from  Bilker's  Islantl," 
the  leords   "from   the  loading,"   uurii.it  frmn   the 
coiuplrJioH  of  the  loading,  aiul  as  tlm  loading  was 
not  eonipliii-d,  tlv  risk  had  nnl  lUlni-ked. 
DKriAHATtON  stated  that  the  plaintiffs,  on  tlie  2lHt 
Feb.  1871,  caused  to  bo  effcoted  with  the  defen- 
dants, bv  MesBrn.  T.  Patton,  iun.,  and  Co.,  the 
plaintiffs  ftgents  in  that  bebalf,  a  policy  of  insur- 
ance,  with  certain    memoranda  wi-ittcn   in    the 
margin  thereof,  nhich  Baid  policy  was  signed  and 
subscribed  bv  tno  of  the  airoctors  of  the  said 
company,  on  behalf  of  the  said  company,  a.'id  was 
in  thewordsand  figures  following,  tlmt  is  to  say; — 

Freight  Polioy. 
W.  H.,  No.  263.     Keptone  Marine  InBnnnoe  Compaujr, 
X500.  Limited. 

Cspit&l  ,ei2.»K1. 
This  policy  witnc»acth  that  Messrs.  J.  I'atton, 
iuD.,  and  Co..  an  well  in  his  own  name,  as  and  for  in 
the  name  ornaraca  of  allandeveryotbcr  person  or 
persons  to  whom  the  samo  doth  or  shall  appertain, 
in  part  or  in  all,  doth  make  insurance,  and  cause 
him  and  them,  and  every  of  them,  to  be  insnred 
by  the  Neptune  Marine  Inanrnnce  Company, 
Limited,  lost  or  not  lost,  in  the  sum  of  'lOOl.,  npon 
the  freight  payable  to  him  or  thera  in  respect  of 
this  present  voyage,  to  be  performed  between,  as 
belrw,  by  the  vessel  Napiifr,  whereof  . — — -  is 
master,  or  whoever  else  may  go  as  master  in  the 
said  ship  from  Bakei'K  Island  to  a  port  of  call 
"  discharge  in  the  United  Kingdom,  the  in- 
surance on  the  said  freight  beginning  from  tht 
loading  of  the  said  vesael,  and  betnuD^vng  ii\nn 


ihe  said  Tessel  shall  be  moored  ae  abore  it  i  ■!  I 
anchorage.     And  it  shall  be  lawful  for  the  ail  I 

ressel  in  this  voyage  to  procjeed  and  nil  to,  yl  I 
Mnoh  and  stay  at,  any  ports  or  placef  whttacw 
for  refuge  or  any  neceasan'  purpose,  witb(stp» 
judice  to  this  insnrinoe.  The  aaid  freight  fcrtb 
purposes  of  this  insurance  is  hereby  decliredtob 
rained  at  the  actual  amonnt  payable  to  the  ism~' 
by  the  charterer  of  thia  vessel  fw  the  «l 
voyage.  Touching  the  adventnres  ud  ptriki 
&c.  And  the  plaintiffs  say  that  the  al 
memoranda,  written  in  the  maiOTi  <i  di 
said  policy,  were  and  are  in  the  wordi  fill£ni|  ' 
that  is  to  say,.  "  Warranted  free  from  riik  • 
Bxplosion  by  coal  gas  whilst  in  the  haibonr.  Bii| 


re-insurance,  and   to  pay   as   may  be  MdR 

iginal  policy."     And  tne  plaintiffs  njurittl 

defendants,  in  consideration  of  the  pr«mi«n,ri 

that  the  plaintiffs  paid  to  the  defendaoti  tbeal 


r  premium  of  i 


e  guineas  per  a 


the  said  sum  of  500i.,  be<»me  and  were  ininiwit  ; 
the  plaintiffs  of  the  said  sum  of  SOOL  npon  tht  ■ 
freight  in  the  said  polity  mentioned,  accordiagl 
the  tenor  and  effect  thereof,  and  of  the  ■! 
memoranda.  And  the  plaintiiSs  say  that  <«)■ 
Boods  at  Baker's  Island  aforesaid  wer«  shippedid 
baded  in  and  on  board  of  the  said  ship  to  be  cnid 
therein,  for  freight  npon  the  said  voyage,  udoAi 
goods  were  then  there  ready  to  be  and  sboilloh 
shipped  and  loaded  in  and  on  board  of  Ihe  ■■ 
ship,  to  be  carried  therein  for  freight  npcm  tbeiM 
voyage;  and  if  it  had  not  been  for  such  logirf til 
said  ship  as  hereinafter  mentioned,  wonld  h 
boon  shipped  and  loaded  in  and  on  board  <i  < 
said  ship,  to  be  carried  therein  for  freight  nposl 
said  voyage.  And  the  plaintiffs  say  that  thejv 
then  and  thence  until  and  at  the  time  of  tbi  I 
.tioned,  interested  in  the  Budp 


moneys  by  them  ever  insured  thereon.    Aid  tl> 

plaintiffs  say  that  afterwards  and  daring  tt»  n 
tinuancc  of  the  said  riak,  the  said  ship,  by  pniliV 
insured  against  as  aforesaid,  became  ud  ^ 
damaged  and  lost,  and  was  rendered  incsjai*^ 
carrying  the  said  goods  upon  the  said  t 
whereby  the  said  freight  became  and  WW'  ^ 
lost,  and  by  means  ana  in  consegnencethanrf" 
plaintiffs  were  obliged  to  pay  and  paid  a  lirgeM 
to  wit  the  sum  of  500(.,  on  the  said  origiml  ^ 
and  all  conditions  were  fulfilled,  and  ill  it^ 
happened,  and  all  times  elapsed  neoesssrjMiewj 
the  plaintiffs  to  bo  paid  by  the  defendMititbe* 
sum  so  insured  by  the  plaintiffa  as  alorfMii  i"* 
by  the  said  polioy  heroin  declared  on,  Ac 

Pli»a  :  First,  that  the  plaintiffs  did  »*  - 
such  policy  to  be  effected,  nor  did  the  deto*'' 
become  such  inaurore  aa  alleged;  B«cond!j-M" 
at  the  time  of  the  alleged  loss  of  the  said  thj^ 
said  ship  had  not  been  loaded  within  the  i"*? 
of  the  said  policy,  nor  had  the  insnraaw*" 
B^d  freight  begun  as  alleged.  _i._ti» 

The  defendants  also  demurred  to  the  deouW* 
alleging,  as  a  matter  of  law  to  be  argnsi,  '^^ 
partial  loading  of  the  vessel  was  not  *  "^ 
leading  within  the  meaning  of  the  V^-^^l, 

The  amended  declaration  contained  ■  «™jr 
money  payable  by  the  defendant*  to  thep*"* 
for  money  received  by  the  defendants  '''?'.■ 
of  the  phiintiffa,  and  for  mone^  "  '  " 
from  the  defendants  to  the  plam 
I  tfAJLKd  b«tveen  them.    Under  tiiia 


y  found  toy*  , 
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recover  47L  5a.,  the  premiam  paid 

declared  on  in  the  nrst  coont,  in 

e  plaintiffs  not  recovering  on  such 

nded  declaration  the  defendants 
ree  former  pleas.  And  as  to  the 
leclaration  the  defendants  brought 
sum  of  47L  5«.,  and  said  that  the 
enough  to  satisfy  the  claim  of  the 
pcct  of  the  matter  therein  pleaded 

first,  taking  issue  on  the  defen- 
.nd  second  pleas  respectively; 
rring  to  the  second  plea,  a  matter 
to  be  argued  beins  that  imder  the 
stated  in  the  declaration  the  risk 
1,  and  the  loss  was  a  loss  within 
he  policy ;  thirdly,  joining  in  de- 
rst  count ;  fourthly,  accepting  the 
court  in  full  satisfaction  and  dis- 
kuse  of  action  in  respect  of  which 
I  in. 
a.t  the  second  plea  is  good  in  sub- 

fv^hich  took  place  before  Blackburn, 

jury,  at  the  Winter  Assizes  1872, 

pool,  for  the  West  Derby  Division 

of  Lancaster,  the  following  facts 

on  by  the  parties : 

am  Henry  Jones  and  Edw.  Stewart 

9rwriters    and  insurance   brokers, 

Lsiness  in  Liverpool.     The  defen- 

business  at  West  Hartlepool.    The 

of  1400  tons  burthen,  was  chartered 

Wolf  and  Co.  of  Liverpool,  on  the 

iug.  1870,  to  proceed  to  Melbourne, 

laker's  Island,  in  the  Pacific  Ocean, 

to  load  a  full  cargo  of  g^^uio  and 

erpool  or  Birkenhead.    The  vessel 

r's  Island  on  the  Ist  April  1871,  in 

her  cargo.    The  poUcy  of  insurance 

the  21st  Feb.  1871,  a  premium  of 

being  paid. 

d  is  a  small  place,  only  visited  by 
irpose  of  loading  guano.  There  is 
L  ships  have  to  stand  off  the  island 
)uoys,  the  guano  being  brought  to 
bters. 

egan  loading  the  guano  on  the  4th 
id  several  tons  a  day  up  to  the  16th 
eather  then  got  so  bad  that  the 
red  to  slip  anchor  and  stand  out  to 
ack  to  the  island  on  the  19th  April 
ed  loading,  the  loading  continuing 
•il,  when  the  weather  again  got  very 
;hstandiDg  the  exertions,  the  vessel 
and  became  a  total  wreck,  after 
130  tons  of  guano, 
claimed  from  the  defendants  for  a 
ight.  The  defendants  refused  pay- 
Dund  that  the  vessel  was  lost  before 
need. 

ed  on  was  a  re-insurance,  and  the 
d  as  for  a  total  loss.  The  original 
charter-party  were  put  in  evidence, 
is  directed  to  be  entered  for  the 
21.  lbs.,  leave  being  given  to  the 
lOve  to  enter  the  verdict  for  them, 
ving  been  obtained  to  enter  the 
defendants  on  the  ground  that  the 
itached,  or  to  reduce  the  verdict  to 
mch  other  sum  as  the  court  should 

8 


think  fit,  on  the  ground  that  the  defendants  were 
only  liable  to  a  loss  in  proportion  to  the  freight  on 
cargo  actually  loaded, 

Butt  Q.O.,  and  Trevelyan  now  showed  cause 
against  this  rule. — ^There  are  two  points  in  this 
case:  First,  did  the  risk  attacn  before  the 
vessel  sailed  from  Baker's  Island  P  secondly,  what 
is  the  meaning  of  the  word  "loading?  The 
risk  attached  at  the  commencement  of  the  loading. 
The  words  of  the  policy  are  used  merely  to  de- 
scribe the  voyage,  not  to  state  the  time  at  which 
the  risk  was  to  attach.  Because  the  words  are 
''from  Baker's  Island,"  instead  of  the  ordinary 
words  "  at  and  from  Baker's  Island,"  it  cannot  be 
held  that  the  policy  did  not  attach  until  the  vessel 
sailed  from  Baker's  Island,  when  we  find  in  the 
margin  of  the  policy  these  words :  "  the  insurance 
on  the  said  freight  beginning  from  the  loading  of 
the  said  vessel."  It  is  contended  by  the  other  side 
that  the  word  "loading"  here  means  "complete 
loading,"  but  it  is  submitted  that  it  has  not  neces- 
sarily that  meaning.  Mellish  v.  Alhmtt  (2  M.  &  S. 
106)  was  referred  to.  [^Blackbukn,  J. — Is  there  any 
reported  case  in  which  the  words  "  at  and  "  are 
left  out  P]  InBichards  v.  The  Marine  Insurance 
Company  (3  Johns.  N.  Y.  Rep.  307)  goods  were 
insured  from  Nevitas  in  the  island  of  Cuba,  "  be- 
ginning the  adventure,  &c.,  from  and  immediately 
S)llowing  the  loading  thereof  on  board  of  the  vessel 
at  Nevitas,  in  Cuba.  The  vessel  sailed  with  a  cargo 
of  goods  from  New  York,  and  arrived  at  Nevitas, 
but  not  being  allowed  to  land  the  goods  there, 
except  a  few  tnfiing  articles,  she  sailed  again  from 
Nevitas  with  the  outward  cargo  on  board  for 
Jamaica ;  and  while  proceeding  to  that  place  was 
wholly  lost  by  perils  of  the  sea.  It  was  held 
that  the  policy  did  not  attach  to  the  outward  cargo 
which  continued  on  board  at  Nevitas  and  until  the 
vessel  was  lost,  and  that  the  insured  could  only 
recover  back  the  premium  paid.  This  case,  how- 
ever, touches  only  the  Question  whether  the  words 
"  on  the  loading  of  gooos  "  are  mere  description  or 
amount  to  a  warranty  that '  the  goods  shall  be 
loaded  at  the  port  named.  Actual  sailing  of  the 
vessel  cannot  be  held  to  have  been  intended  in  the 
present  case,  unless  we  strike  out  altogether  the 
words  "from  the  loading."  "As  a  contract  of 
indemnity  to  the  assured,"  says  Duer  (On  Marine 
Insurances,  vol.  i.,  p,  161)  "the  policy  is  to  be 
liberally  construed  in  his  favour,  not  only  because 
this  mode  of  construction  is  most  conducive  to  the 
interests  of  commerce,  but  because,  for  the  reasons 
that  have  been  stated,  it  is  probably  most  conso- 
nant to  the  intentions  of  the  parties.  It  is  cer- 
tain that  the  assured  desires  as  ample  an  indemnity 
as  he  can  obtain,  and  it  is  probable  that  the  insurer 
means  that  he  shall  understand  the  indemnity 
given,  to  be  as  extensive  as  its  terms,  upon  any 
&ir  interpretation,  import.  For  the  same  reasons, 
and  not  in  obedience  to  a  mere  technical  rule,  an 
exception  from  the  risks  of  the  policy  is  to  be 
construed  strictly  against  the  insurer.  Such  an 
exception  is  a  modincation  of  the  promise  of  in- 
demnity, and  as  that  promise  is  to  be  liberally 
construed,  it  is  a  necessary  consequence  that  the 
exception  cannot  be  permitted  to  abridge  its  ope- 
ration to  a  greater  extent  than  the  terms  used 
plainly  require."  There  is  the  further  question 
whether  the  words  "  from  the  loading  "  mean  from 
the  completion  of  the  loading,  as  contended  by  the 
defendants,  the  vessel  being  only  partially  loaded 
in  the  present  c&a^     \\a«a«  ^.-^Yt^a  TawNK5ca% 
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[(^R 


miiHt  be  either  at  the  commencement  of  the  load- 
ing or  at  its  completion.  His  Lordship  referred 
to  Montgomery  v.  Egginton  (3  T.  R.  362),  where  it 
was  held,  where  the  freight  was  valued  at  1500L  and 
goods  had  been  pat  on  board,  of  which  the  freight 
would  have  been  500L,  the  rest  of  the  cargo  bemg 
ready  to  be  shipped,  when  the  vessel  was  driven  from 
her  moorings  and  lost,  that  the  insurable  interest 
in  the  whole  freight  had  accrued,  and  that  the 
assured  was  entitled  to  the  whole  sum  insured.] 
In  Foley  v.  Tlie  United  Fire  and  Marine  Inswr- 
ance  Company  of  Sydney  (3  Mar.  Law  Cas.  0.  S. 
352;  L.  Rep.  5  C.'P.  155;  39  L.J.  206,  C.  P.; 
22  L.  T.  Rep.  N.  S.  108),  by  a  policy  of  insurance, 
chartered  freight  on  board  a  certain  vessel  was 
insured  "  at  and  from  Mauritius  to  rice  ports," 
and  thence  to  a  port  in  the  United  Kingdom. 
The  vessel  was  chartered  to  proceed  on  her 
voyage  from  Calcutta  to  Mauritius,  and  having  dis- 
charged her  cargo  there,  to  proceed  to  Akyab,  to  load 
there  or  at  Rangoon  a  cargo  of  rice  for  a  port  in  the 
United  Kingdom.  She  safely  arrived  at  Mauritius, 
but  whilst  she  was  there,  and  before  she  had  finished 
discharging  her  cargo,  she  was  driven  ashore  and 
totally  lost.  It  was  hold,  nevertheless,  that  the 
risk  on  the  policy  had  attached  at  the  time  of  the 
loss.  In  Oordoti  v.  American  Lisnranc^  Company 
of  New  York  (4  Den.  N.  Y.  360,  cited  Phillips, 
s.  944),  under  a  pohcy  on  freight,  "  beginning  the 
adventure  on  said  freight  from  and  immediately 
following  the  loading  thereof  on  board  said  vessel,  * 
the  risk  was  held  not  to  commence  until  the  vessel 
had  begun  to  load.  So  it  is  submitted  the  risk 
attached  in  the  present  case  at  the  beginning  of 
the  loading.  It  is  further  submitted  that  it 
attached  step  by  step,  pro  rata,  ns  the  cargo  was 
put  on  board.  "  If  the  word  *  loading,'  "  said  Lord 
EUenborough,  C.J.,  in  Mellish  v.  AUnuit  (ubi  e^iip.), 
"  is  to  be  understood  in  a  grammatical  sense  as 
descriptive  of  an  act  to  be  done,  and  not  of  the 
goods  being  in  a  loaded  state,  it  can  onlv  be  applied 
to  one  specific  place,  viz.,  where  the  cargo  is 
to  be  talcen  on  board,  whereas,  if  it  is  to  be 
understood  as  being  loaded,  it  will  be  descriptive 
of  a  loading  at  every  place.  The  former  is  the 
more  obvious  and  strictly  grammatical  construc- 
tion." That  is  the  meaning  which  the  plaintiff 
desires  to  put  on  it  here. 

Bell  V.  Hohson,  16  East.  240  ; 
Hunter  v.  Leaihley,  10  B.  &  C.  858 ; 
Hastie  v.  Depeyster,  3  Cfunes  N.  T.  Bep.  190 ; 
Beckett  v.  The  West  of  Ehgl<ind  MaHne  Insurance 
Company  {lAmited),  ante,  p.  185 ; 

were  also  referred  to. 

Manisty,  Q.C.  and  AspinaU,  Q.C.,  in  support  of 
the  rule. — The  defendants  are  not  liable,  for  the 
risk  never  attached.  The  risk  is  expressly  made 
to  commence  "  from  the  loading "  of  the  vessel. 
And  the  insurance  is  effected  not  as  in  ordinary 
cases,  "  at  and  from,"  but  simply  "  from  "  Baker *s 
Island.  In  Beckett  v.  Tlie  West  of  England  Marine 
In9urance  Company  (Limited)  {twi  sup.)  a  ship  was 
chartered  to  carry  a  cargo  from  {jiverpool  to  Lagos 
on  the  west  coast  of  Africa,  there  dischar^  and 
reload  another  cargo  for  the  United  Kingdom,  in 
consideration  of  a  lump  sum  by  way  of  freight, 
payable  half  before  sailing  from  Liverpool,  half  on 
delivery  of  the  homeward  cargo.  The  plaintiff, 
the  shipowner,  effected  an  msurance  on  freight 
"at  ana  ftom  Lagos,"  and  the  oolicy  contained  a 
clanae  whereby  the  defendants,  the  inaxxrvkTvoe  qotcl- 
pany,  agreed  that  the  insuraxLce  «\vo\M  ^'oom- 


mence  upon  freight  and  goods  or  TDerefaao&i 
aforesaid  from  the  loading  of  the  said  goodi  or 
merchandise  on  board  the  said  ship  or  vendtf  ■ 
above."  The  ship  being  lost  before  she  M 
shipped  any  of  her  homeward  cargo,  it  wis  beU 
that  this  clause  precluded  the  pIuntiiT  froo  f»> 
covering  against  the  underwriters,  although  h 
freight  was  chartered  freigjbt.  "  What  tiie  waA 
really  mean,"  said  Mellor,  J.,  "  is,  the  comnien» 
ment  of  the  risk  shall  be  when  the  goods  and  b» 
chandise  are  on  board  at  Lagos,  and  not  whentb 
ship  merely  arrives  there.  Once  let  thatoonstno* 
tion  be  put  on  the  policy,  and  the  case  is  per&a^ 
clear."  ELannen,  J.,  said,  "  we  cannot  reject  op- 
ative  words  in  a  sentence  merely  becuse  thai 
may  be  a  reason  for  a  suggestion  that  one  of  tb 
parties  may  not  have  contemplated  the  e&et 
they  would  have.  It  must  be  remembered  tibrt 
they  are  the  words  of  the  nnderwritere  as  id! 
as  those  of  the  assured."  And  Gockborn,  CJ, 
refers  to  a  reason,  which  is  equally  ap{didili 
to  the  circumstances  of  the  present  case,  wkf 
the  risk  was  made  to  commence  "from  m 
loading."  "  I  think."  said  his  Lordship,  «4* 
Mr.  Williams  has  given  a  second  very  good  reM 
for  the  insertion  of  the  words  by  the  underwiitn 
viz.,  the  peculiar  difficulty  of  loading  vessek « 
the  West  Coast  of  Africa,  where  they  are  e^jwrf 
to  dangers  of  tempests  and  other  penis  dnriDgAi 
process  of  loading.  That  being  so,  one  can  qiti 
understand  the  underwriters  saying,  '  we  do  i* 
take  upon  ourselves,  without  requiring  tsin 
premium,  the  risk  of  the  vessel  loading  at  th 
coast  under  these  circumstances.  Though  it  nv 
be,'  they  said,  'when  the  loading  is  comiM 
and  the  vessel  is  over  the  bar  with  a  fall  cvgo  ^ 
board,  we  will  undertake  it.'  But  even  indep* 
dcntly  of  that,  I  cannot  see  any  possible  meaaa 
getting  over  the  precise  langua^  nsed  in  ^ 
policy.  I  think,  therefore,  that  this  vessel  baij 
been  lost  before  the  loading  was  completed,* 
risk  under  the  policy  never  attached,  and  that  v 
defendants  are  entitled  to  judgment."  ^ 
Blackburn,  J. — In  this  case  we  are  all  agw» 
upon  the  result.  We  think  the  role  nnutbeiii* 
absolute  to  enter  the  verdict  for  thedefend» 
but  I  believe  we  are  not  perfectly  agreed  upo"  * 
reasons.  I  will,  therefore,  proceed  to  state  th*'* 
sons  which  influence  me  in  ooming  to  theflOJ 
elusion  I  do.  This  is  a  reinsurance  on  <?*^ 
freight,  the  original  voyage  of  the  ship  being  JJJ 
Melbourne  to  Baker's  IsWd,  and  ffom  Bw" 
Island  to  the  port  of  discharge  in  the  UnitrfW 
dom.  There  was  of  course  tne  ordinaiy  co»** 
to  furnish  a  full  cargo,  and  the  freight  f»>.**  J 
paid  for  according  to  what  was  theqnanwy* 
cargo  delivered  at  the  end  of  the  voyage,  lojjil, 
less,  according  to  the  goods  delivered ;  ^1^^. 
arising  from  not  shipping  a  full  cwrgo  to  H> 
separate  matter  of  damage.  The  ship  ^fS 
on  this  voyage,  and  she  was  insured  frop  *^ 
bourne  to  Baker's  Island,  and  it  was  dnngj? 
stay  at  Baker's  Island  that  this  clinB^''^ 
The  underwriters,  under  the  policy,  oMontjd » 
insurance,  on  which  reinsurance  it  ia  t"*^ 

E resent  question  arises.    The  object  was-*"  t 
ad  insured  during  the  voyage,  aa  1 1*!*  fS 
from  Melbourne  to  Baker's  island,  and  dorffS}^ 
there  and  on  her 


A 


stay  tbere  ana  on 
themselves  during  a  portion  . 
c^<&<Q>tvQn.  is,  what  portion  d  that  riik  h 


voyage  hoinfr-**^ 
tion  of  the  tub  If  J];, 
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f  is  a  peooliar  policy.  It  is  not  one  of 
ordinary  Lombard-street  policies — ordinary 
I's  policies,  which  have  been  modified  of  late, 
t  is  an  entirely  new  one  from  beginning  to 
Emd  applicable  to  freight  only.  'Hiat  being 
e  must  consider  what  the  ordinary  policy  of 
ance  is.  In  every  case  where  there  is  an 
anoe  against  a  marine  loss  the  undertaking 
le  underwriter  is  this :  "  I  will  be  responsible 
ich  accidents  as  happen  to  the  subject-matter 
e  insurance  during  some  particular  voyage," 
1  is  there  described.  The  question  then  is. 
:  is  that  voyage  P  If  the  perils  happen  during 
time  he  may  be  responsible  for  those  conse- 
368  so  far  as  they  affect  the  subject-matter 
le  insurance.  An  ordinary  Lombard-street 
of  policy  is  a  very  inartificial  one,  which  is 
old  ana  long-established,  and  which  has 
red  a  meaning  which  it  was  very  difficult  to 
m  it  at  first,  but  which  has  now  been  long- 
lishcd ;  and  the  way  that  is  done  is  by  making 
jplicable  to  everything;  and  when  they 
ion  the  voyage  there  is  a  blank  for  the 
lit,  and  then  come  these  further  words,  "  the 
miD^  of  the  adventure  on  the  said  goods  and 
hanouse  to  be  from  the  loading  thereof  on 
i  the  said  ship,"  &c. ;  and  then  there  is  left  a 
c  which  is  geuerally  filled  up  with  the  words, 
B  being  a  voyage  from  Baker's  Island  to  Eng- 
"  or  as  the  case  may  be,  and  "  shall  continue 
endure,"  and  so  on.  In  that  form  of  policy 
)  is  nothing  whatever  said,  but  it  is  always 
irstood  to  refer  to  the  time  when  the  risk 
)  commence  on  the  freight;  and  the  con- 
ence  of  that  construction  of  the  policy 
lis,  that  the  underwriters  are  to  be  re- 
sible  for  damage  in  the  particular  thing,  the 
3ct  m  fitter  of  the  insurance  being  goods,  &c., 
ig  the  voyage,  but  it  is  not  to  be  applicable 
Qything  furtner  than  the  particular  goods, 
the  goods  are  loaded  on  board  the  ship.  As 
le  freight  there  is  nothing  specifiea,  and 
9  that  IS  so,  as  I  understand  the  construction 
it  is  this,  if  the  freight  be  in  existence,  and 
by  a  peril  may  happen  which  destroys  the  ship 
S  the  specinc  period  of  the  voyage  over 
n  the  pohpy  is  intended  to  apply — if  the  freight 
L  existence  and  the  ship  is  lost,  then  the 
"^niters  are  responsible  for  it,  although  the 
^  are  not  put  on  board.  It  is  enough  to  prove 
*eight  to  be  in  mere  expectancy  and  possibi- 
Taking  that  to  be  the  correct  view  of 
^oatter,  the  question  we  have  to  decide 
'hig  policy  is,  in  the  first  place,  what 
S^e  was  it  during  which  the  underwriters 
**wo  will  be  responsible  for  any  damage 
^g  to  this  freight  from  perils  occurring 
^s  the  voyage"?  and  secondly,  during  what 
^of  it  the  freight  was  to  be  in  such  a  state 
Audition  that  if  the  peril  happened  during 
oyaffe  the  freight  was  capable  of  sustaining 
>^  irom  it.  £i  to  that  the  policy  is  worded 
^)eculiar  way.  It  begins  thus  :  **  shall  cause 
selves  to  DO  insured  in  the  sum  of  500/.,  on 
^Veight  payable  to  him  or  them  in  respect 
^<  present  vovage."  That  being  printed,  then 
'  in  writing  the  words  "  on  the  vessel  Napier, 

"^  is  master,  or  whoever  else  may 

*  master  in  the  said  ship  from  Baker's  Island 

apart  of  0^  and  discnarge  in  the  United 
im."     Then  come   the  words,  which  are 
Ki  printed^  '*  the  insurance  on  the  said  freight 


beginning  firom  the  loading  of  the  said  vessel,  and 
terminatmg  when  the  said  vessel  shall  be  moored 
at  a  safe  cmchorage."  Construing  that  as  best  I 
can,  I  think  it  amounts  to  this :  "  We,  the  under- 
writers, say  we  will  be  responsible  for  any  perils  in 
consequence  of  anything  tnat  may  happen  during 
this  period — during  the  voyage  from  Baker's 
Islana  to  a  port  of  call  or  dis(^rge."  But  I  look 
in  vain  for  words  in  that  part  of  it  that  say  "  or 
during  her  stay  at  Baker's  Island."  These  words, 
if  the  parties  had  intended  to  expose  themselves  to 
that  nsk  under  the  insurance  during  her  stay  at 
Baker's  Island,  could  easily  have  been  inserted ; 
but  I  look  and  look  in  vain  for  those  words,  and 
they  are  not  there.  The  argument  that  struck  me 
as  tiie  great  argument  for  the  plaintiff  was  that  the 
printed  words  that  follow — and  the  printed  words 
are  intended  to  apply  to  all  cases — are  "  the  insur- 
ance on  the  said  freight  beginning  from  the  load- 
ing of  the  said  vessel  and  terminating  when  the 
said  vessel  shall  be  moored  at  a  safe  anchorage," 
and  so,  of  course,  the  goods  were  intended  to  be 
loaded  before  the  voyage  began,  because  they 
could  not  be  loaded  during  the  period  of  the 
voyage  from  Baker's  Island  to  the  United  King- 
dom. If  I  understand  Mr.  Butt's  argument,  it 
comes  to  this:  that  the. risk  was  to  commence 
earUer — that  it  was  to  commence  during  the 
stay  at  Baker's  Island  as*  soon  as  the  goods 
were  loaded.  That  raises  the  other  ques- 
tion of  the  amount  whether  it  was  to  be  whole 
or  partial.  That  seemed  to  me  to  be  the  argu- 
ment for  the  plaintifi*,  and  I  pause  to  sec  whether 
any  effect  can  be  given  to  it ;  and  I  come  to  the 
conclusion  that  the  matter  is  not  as  so  put.  What 
was  meant  to  be  said  is,  "  We  will  be  responsible 
for  any  peril  that  happens  during  the  voyage 
described,  but  whether  it  happen  then  or  not,  we 
will  not  be  responsible  for  the  ireight  and  insurance 
on  it  until  the  goods  are  actually  on  board."  I  take 
it  that  the  printed  words  do  not  amount  to  an 
extension  of  the  former  words,  that  they  will  be 
responsible  for  the  risk  and  peril  during  the 
voyage.  They  really  say,  "We  limit  it  to  the 
perils  which  may  happen  during  the  voyage,  that 
is  from  Baker's  islana  forwards ;  yet  nevertheless, 
we  say,  as  a  general  rule  for  freight  we  shall  not 
be  responsible,  unless  the  goods  be  on  board." 
Taking  that  view — and  that  is  the  ground  on 
which  I  go — the  meaning  is  that  "We  will  be 
responsible  for  damage  to  the  freight  after  the 
goods  shall  be  put  on  board,  and  during  the  voyage 
from  Baker's  Island  to  any  port  of  the  United  King- 
dom." This  loss  happened  before  the  voyage  from 
Baker's  Island  to  the  United  Kingdom  had  com- 
menced ;  and  in  that  view  of  the  matter  I  consider 
the  loss  is  not  covered  by  the  policy,  and,  conse- 
quently, that  the  defendants  are  entitled  to  the 
verdict.  Now,  a  good  deal  of  argument  has 
been  addressed  to  us  upon  the  supposition  that  if 
you  could  imply  words  to  say  tnat  during  her 
stay  at  Baker's  Island  the  ship  should  be  covered, 
that  then  it  was  not  necessary  that  the  ship  should 
be  completely  loaded  before  the  risk  attached.  It 
is  unnecessary  to  decide  that  at  all,  but  I  will  say 
that  my  present  impression,  without  going  further 
than  that,  is,  that  inasmuch  as  the  treight  would 
depend  on  the  quantity  of  goods  ultimately  de- 
livered, if  a  portion  of  the  cargo  had  been  shipped, 
there  would  nave  been  a  portion  of  freight  at  risk, 
and  the  other  portion  would  not  be  covered, 
and  ooDsequently  it  would  b^  «?^'^T^^\\3i2c\^.  ^%e^ 
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it  is  TumecessarY  to  decide  that  in  the  view  I  take 
of  the  case ;  ana  I  do  not  mean  to  decide  it,  bat 
only  to  say  that  such  is  the  impression  on  my 
mind,  vcdeat  qucmtwm.  The  ground  I  decide  the 
case  upon  is,  that  I  think  the  words  of  this  policy 
express  the  intention  of  the  underwriters  not  to  dq 
liaole  for  the  perils  that  happened  before  the  ship 
had  gone  from  Baker's  Island,  but  only  on  the 
voyage  from  Baker's  Island,  and  that  voyage  had 
not  commenced. 

Mellor,  J. — I  come  to  the  same  result  as  my 
brother  Blackburn,  although  I  differ  from  him  as 
to  one  portion  of  his  judgment,  doing  so  with  the 
utmost  possible  hesitotion;  still  I  cannot  quite 
yield  to  the  reasons  which  he  has  alleged 
for  his  judgment.  This  is  a  reinsurance  for 
a  part  of  a  risk,  and  the  words  are  not 
"  at  and  from  Baker's  Island,"  but  "  from 
Baker's  Island  to  a  port  of  call  or  discharge 
in  the  United  Kingdom;  the  insurance  on  the 
said  freight  beginning  from  the  loading  of  the  said 
vessel,  and  terminating  when  the  said  vessel  shall 
be  moored  and  safely  anchored."  I  cannot  but 
think  that  the  written  words  (there  being  no  word 
"  at,")  if  they  stood  alone,  would  certamly  have 
the  meaning  which  my  brother  Blackburn  ascribed 
to  them.  They  would  only  cover  the  risk  from 
the  time  of  the  sailing  of  the  vessel  from  Baker's 
Island  to  some  port  of  the  United  Kingdom ;  but, 
then,  follow  woitls  which  I  cannot  give  any  rBsI  or 
satisfactory  meaning  to  unless  I  say  that  they 
extend  the  risk  further  than  my  brother  Blackburn 
supposes;  because  the  words  are,  "  insurance 
on  the  said  freight  beginning  from  the  loading 
of  the  said  vessel."  I  think  these  words  would 
not  be  satisfied  bv  holding  them  to  apply  merely 
to  the  state  in  which  the  loading  was,  so  as  to 
make  the  matter  apply  to  freight  where  there  had 
been  a  partial  loadmg  of  the  vessel ;  I  cannot  help 
thinkii  g  that  they  do  extend  the  risk  of  the  load- 
ing of  the  vessel,  and  this  is  not  inconsistent,  as 
it  appears  to  me,  with  the  words  "  from  Baker's 
Islana  to  a  port  of  discharge  in  the  United  King- 
dom." Therefore,  they  must  be  read,  "  from  the 
loading  of  the  vessel  at  Baker's  Island  to  a  port 
of  call  and  discharge  in  the  United  Kingdom." 
Then  there  are  certam  other  words,  such  as  "  until 
the  ship  sails,"  which  seem-  to  give  full  effect  to 
those  words.  I  say  I  differ  in  this  view,  from  my 
brother  Blackburn,  with  the  greatest  possible 
resp>ect.  I  may  have  made  a  mistake,  but  I  cannot 
help  expressing  the  conviction  at  which  I  arrive, 
namely,  that,  according  to  the  meaning  of  the 
policy,  it  does  extend  the  risk  from  the  time  of 
the  loading  of  the  vessel  at  Baker's  Island  to  the 
arrival  at  a  port  of  call  or  discharge  in  the  United 
Kingdom. 

Lush,  J. — I  am  of  the  same  opinion,  that  our 
judgment  ought  to  be  for  the  defendants ;  but  I 
arrive  at  that  conclusion  for  reasons  different  from 
those  which  my  brother  Blackburn  has  expressed, 
and  which,  although  not  material  in  this  case,  may 
be  material  in  other  proceedings  on  the  same  form 
of  policy.  Now,  in  my  view,  the  words  in  writing 
here,  descriptive  of  the  voyage,  were  intended,  in 
this  policy,  to  define  the  risk.  The  words  are, 
"  Lost  or  not  lost,  the  sum  of  600Z.  upon  the 
freight  payable  to  him  or  them  in  respect  to  the 
present  voyage,  to  be  performed  as  below,"  refer- 
ring to  the  words  "  to  be  performed  from  Baker's 
Js/and  to  a  port  of  call  and  ^doAxg^d  m  the 
United  Kingdom."      Now   thoao  ^ot&,  Vn  m^ 
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view,  are  descriptive  of  the  subject 
ance,  namely,  the  freight  which  is  to  i 
on  that  voyage,  and  are  not  intended 
when  the  risk  was  to  commence.  Neri 
if  there  had  been  no  other  words  defi 
period  when  the  risk  was  to  commence, 
Dy  implication,  would  oidy  commence  w 
voyage  conmienced ;  and  until  the  vessel  h 
on  that  voyage  the  policy  would  not  have  ( 
Then  come  the  words  that  are  expressly  ] 
define  the  commencement  of  the  nsk  that 
in  my  view,  been  defined  before,  and  they  a 
namely,  "  the  insurance  on  the  said 
beginning  from  the  loading  of  the  said  ves 
can  only  read  those  words  as  qoalifTii 
rebuttinff  the  inference  which  would  ha 
drawn  trom  the  previous  description 
voyage,  and  making  the  underwriters  liab 
the  time  when  the  vessel  was  loaded;  m 
that  is,  that  they  would  be  liable  althoa 
voyage  had  not  conmienced,  if  the  vessel  hi 
loaded.  Then  what  does  that  loading 
Does  it  mean  the  commencement  or  the  c 
tion  of  the  loading  P  In  this  paHdcnlar  c 
loading  had  been  partially  finished,  no 
pleted.  The  vessel  had  perished  befoi 
cargo  was  all  put  on  board.  Now  if  these 
mean  "  the  insurance  being  from  the  begini 
the  loading,"  then,  in  my  view,  the  plaintid 
be  entitled  to  the  whole  amount,  because 
would  have  been  a  total  loss ;  for,  althoogi) 
cargo  was  not  on  board,  all  the  cargo  necess 
complete  the  loading  was  ready  to  be  pot  on 
and  would  have  been  put  on  board  had  i 
vessel  been  unable  to  receive  it  by  one 
perils  insured  against.  If  the  woras  had 
"from  the  beginning  of  the  loading,"  th* 

flaintiff  would  have  been  entitled  to  our  judj 
am  of  opinion  they  do  not  mean  that. 
into  account  that  the  underwriters  do  not 
to  be  responsible  for  the  vessel  during  th 
she  lay  at  Baker's  Island,  because  the  01 
words  are  omitted.  It  is  not  "  at  and  from) 
Island,"  but  "from  Baker's  Island."  Th 
the  underwriters  intended  not  to  incur  t 
bility  which  is  ordinarily  incurred  in  pol 
this  description ;  "at  and  from,"  but  onl] 
sure  the  voyage ;  and  these  words,  in  n 
must  be  read  so  as  to  give  them  theii 
sense,  as  qualifying  the  previous  descri 
the  risk.  Then,  to  what  extent  are 
be  qualified?  According  to  my  view,  ' 
reasonable  construction  is,  that  the  unde 
in  insuring  that  voyage,  in  effect  sa 
are  willing  to  become  responsible  from 
the  vessel  has  taken  in  her  loading  ca 
is  ready  to  commence  the  voyage,  alt 
has  not,  in  fact,  actually  commenced."  T 
ing  appears  to  me  to  make  the  whole  oft 
consistent,  and  inasmuch  as  in  this  case  tl 
was  not  complete,  the  policy  had  not  atta 
the  plaintiff  can  recover  nothing.  Tlii 
seems  to  dispose  of  the  second  brandi  of 
The  second  branch  of  the  rule  asks  fo 
called  a  pro  raid  sum,  namely,  such  prOf 
the  policy  as  would  cover  the  amount  oft 
actually  put  on  board.  That  seems  to  be 
of  by  the  same  reasoning.  If  the  poliq| 
attached,  then  the  underwriters  are  HQl 
all.  If  I  am  right  in  my  view  of  it^  tk4i| 
ing  means  the  complete  loednif^  :^  j« 
\X\<^  '^^^^  \Ai^  Tyok^  attached. 
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ther    hand,    as    saying    that    the 
to    begin    at    the    time    when 

igan,  then,  for  the  reasons  which 

y  given,    I  should  have  thought 

ititled  to  the  whole.    It  seems  to 
case  the  plaintiff  is  entitled  to  all 

b,  for  the  reasons  given,  I  think  the 

d  to  nothing,  on  the  ground  that 

aot  atbsbched. 

Bide  ahsolute, 
plaintiff,  Wynne,  for  Forshaw  and 

•pool. 

'  defendant,  Cunliffe  and  Beaumont, 

nd  Femherton,  Liverpool. 


dtiesday,  May  22, 1872. 

ERs  V.  The  Telbgraph  Constbuction 
Maintenance  Company. 

**  Auxiliary  screw" — Bill  of  lading 

—Sailing  voya>ge. 

hy  which  goods  are  forwarded  is 
',  "  steamship"  simpliciter,  in  the  hiU 
rniing  the    agreement    between   the 

the  owner  of  the  vessel,  the  contract 
mds  shaU  be  transported  in  a  ship 
pHmary  and  principal  propelling 
n,  and  the  terms  vriU  not  be  satisfied 
ry  screw  steamship  making  a  sailing 

the  occasional  aid   of  her  steam 

lat  in  consideration  that  the  plain- 
ic  defendants'  request  cause  to  be 
>ard  a  certain  steamship  of  the 
ed  the  Hibertiia,  which  was  then 
:h  motive  and  propelling  powers  as 
bo  class  of  the  Hioemia  ordinarily 
,  certain  goods,  to  wit,  black  pepper 
'  reward  to  the  defendants,  the 
mised  that  they  would  carry  the 
be  said  steamship  from  Singapore 

would  during  tne  voyage  use  and 
ive  and  propelling  powers  belong- 
d  steamship  ;  that  the  plaintiffs 
iped  the  goods.  Breach,  that  the 
not  use  and  employ  the  motive  and 
ers  of  the  sbeamship  in  the  manner 
>owers  are  employeq  by  steamships 
ourse  of  navigation,  whereby  the 
ayed  on  the  voyage,  and  the  plain- 
narket. 

:  That  the  plaintiffs  delivered  to  be 
Hihemia  the  goods  as  in  the  first 
id,  and  it  became  the  duty  of  the 
46  the  motive  powers  as  in  the  first 
d.  Breach,  that  they  did  not  do  so. 
:  That  in  consideration  that  the 
ship  goods  on  board  the  steamship 
e  carried  in  the    said    steamship 

count,  the  defendants  promised 
i  carry  within  a  reasonaole  time, 
jy  did  not  carry  within  such  time, 
count,  a  duty  on  the  part  of  the 
,rrv  within  a  reasonable  time  was 
fiith  count  stated  that  the  goods 
bo  the  defendants  as  carriers,  to  bo 
reasonable  time,  but  were  not  bo 

lia) :  traverses  of  the  promise,  the 
d  breaches. 


The  cause  was  tried  before  Mellor,  J.,  and  a  special 
jury  in  the  sitting  after  last  Michaelmas  term,  at 
Guildhall,  when  it  was  proved  that  the  plaintiffs, 
merchants  of  Singapore,  had  shipped  a  quantity  of 
pepper  and  coffee  on  the  defendant's  auxiliary 
screw  steamship  Hibemia,  under  bills  of  lading 
dated  Nov.  1870,  as  follows :  "  Shipped  in  good 
order  and  condition  in  the  steamship  Hibemia, 
laying  off*  the  port  of  Singapore,  and  bound  for 
London,  having  liberty  to  call  at  any  port  or  ports 
in  or  out  of  the  customary  route  in  any  order  to 
receive  and  disqharge  coals,  cargo,  and  passengers, 
and  for  any  other  purpose,  or  to  tow  and  assist 
vessels,  and  to  transship  the  goods  by  any  other 
steamer,  1796  bags  black  pepper,  to  be  delivered 
in  like  good  order  and  condition  at  the  port  of 
London,  inter  alia,  damage  from  machinery,  Doilers, 
or  steam,  however  caused,  or  from  explosions,  heat 
or  fire  on  board,  default  of  engineer  excepted,  at 
21.  per  ton  of  16  cwt."  This  freight  was  not  much 
above  the  then  ordinary  freight  for  a  sailing  vessel. 
Five  hundred  tons  of  coal  were  on  board  when  the 
ship  left  Singapore,  but  this  quantity  would  not 
have  sufficed  it  the  homeward  voyage  had  been 
made  under  steam.  Acting,  however,  by  the  direc 
tions  of  the  owners,  the  captain  made  the  passaee 
by  means  of  sails,  and  used  the  steam  power  only 
in  the  China  sea,  at  St.  Helena,  when  coming  up 
the  English  channel,  and  during  occasional  c^ms. 
No  more  ooals  were  taken  in,  and  the  whole  stock 
was  not  exhausted.  Thus  the  voyage,  which  a 
ship  propelled  constantly  by  steam  usually  com- 
pletes in  65  days,  lasted  135  days,  being  longer 
than  the  ordinary  voya^  of  a  saihng  ship. 

The  plaintiffs  virtusJly  abandoned  tneir  first 
two  counts,  and  relied  on  the  contention  that  as 
the  vessel  was  only  an  auxiliary  screw  steamer,  she 
was  not  bound  to  steam  the  whole  distance. 

The  learned  judge  asked  the  jury  to  take  into 
consideration  the  kind  of  vessel  and  the  nature  of 
the  voyage,  and  to  say  whether  the  duration  of 
the  voyage  was  or  was  not  reasonable. 

Yeroict  for  the  defendants. 

A  rule  having  been  obtained  to  set  this  verdict 
aside,  and  for  a  new  trial  on  the  around  that  the 
learned  judge  had  misdirected  the  jury  in  not 
telling  them  that  the  contract  was  for  carriage  in 
an  ordinary  steamship ;  and  that  the  verdict  was 
against  the  evidence. 

Pollock,  Q.C.  and  Goh&n  showed  cause. —  The 
Hibemia  came  no  doubt  within  the  category  of 
steamers,  and  so  was  fairly  described  in  the 
bill  of  lading.  But  she  belonged  to  a  per- 
fectly well-known  class  of  vessels  which  are  de- 
sired to  use  steam  as  an  auxiliary  motive  power 
only ;  and  the  plaintiffs  inspected  her  and  were 
aware  of  her  character.  There  was  no  war- 
ranty that  she  should  steam  during  the  whole 
vojrage.  [Blackbubn,  J. — It  is  not  a  warranty, 
but  part  of  the  contract.  Lush,  J. — A  descrip- 
tion of  a  ship  as  "  A  1 "  has  been  held  to  be  a 
warranty  that  she  is  so  classed.]  A  certain  quan- 
tity of  coals  are  taken  on  board  an  auxiliary 
steamer,  as  in  the  present  case,  and  it  becomes  the 
duty  of  a  prudent  master  to  economise  them. 
Nor  is  any  unfavourable  inferenoe  to  be  drawn 
from  the  fact  of  a  little  coal  being  unused  at  the 
close  of  the  voyage.  The  captain  was  not  bound 
to  do  more  than  wa<«  usual,  nor  to  go  into  interme- 
diate ports  to  coal. 

Sir  John  Karslake,  Q.O.  (A.  L.  Smith  with  him) 
was  not  required  to  ar^e. 
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CocmnRN,  C.J. — I  think  this  rule  Bhoold  be 
mado  abBoInte.  The  miscarriago  at  the  trial,  I 
think,  has  arisen  from  the  abandonment  of  the 
first  two  countB  in  the  declaration,  although  it  is 
undonbtedlj,  a  fact  irhon  the  matter  ia  looked  into 
ft  little  more  closoly,  that  the  same  naestionB  are 
inTOlved  in  the  third  count,  which  alleges  an  ab- 
aence  of  navigating  the  vceaci  with  reasonable  ex- 
pedition. But  the  present  point  is  whether  it  was 
necessary  that  this  vcbbcI  should  be  a  ateamehip. 
It  is  ezpresel;  bo  called  in  the  bi]l  of  lading,  and 
that  instrument  also  contuns  a  provision  not  at  til 
unimportant,  ■viz.,  that  "  the  veHsel  ahall  be  at 
liberty  to  c^  at  any  port  or  ports  in  or  ont  of 
the  castomary  route  in  any  order  to  receive  and 
discharge  coals,  cargo,  and  pas  sen  gers,  and  for  any 
other  purpose,  ...  to  tow  and  assist  veseels,  and 
to  transship  the  goods  bv  any  other  steamer." 
Now  the  effect  of  the  whole  of  that  is,  I  think,  to 
make  it  incumbent  on  the  shipowner  to  see  that 
the  vessel  by  which  these  goods  are  to  bo  shipped, 
and  on  the  shipping  of  which  a  bill  of  lading  is 
given,  sboU  be  a  vessel  propelled  by  ateam.  I  am, 
fiowever,  &r  &om  saying  that  wben  it  would  be 
convenient  for  a  ateamship  to  use  aails  she  should 
nevertheless  at  all  times  staam,  but  I  mean  that 
her  principal  means  of  propulsion  shall  be  at«am 
and  not  sails.  Such,  in  my  opinion,  is  the  true 
meanins  of  the  contract  here,  and  it  should  have 
been  left  to  the  jury  to  aay  whether  the  vessel 
satisfied  that  condition,  and  I  must  adhere  to 
what  I  have  already  said  in  the  case  that,  even 
supposing  the  true  construction  of  this  agreement 
to  be  that  an  auxiliary  steamship  would  satisfy 
the  terms  of  it,  still  I  considor  that  would  involve 
the  condition  that  the  auxiliary  power  should  ho 
aa  far  as  possible  oraptoyed,  not  of  course  if  the 
ship  were  driven  out  to  sea  br  away  from  a 
coaling  station,  but  under  ordinary  circumstances. 
But  1  think  the  contract  appears  to  be  different 
by  the  bill  of  lading,  for  notwithstanding  a  case 
referred  to  by  Mr.  Cohen,  decided  in  the  Court 
of  Common  Pleas,  but  not  reported,  I  must 
hold  that  the  bill  of  lading  is  itself  the  con- 
tract under  which  the  goods  were  carried  and 
ia  conclusive,  and  that  the  master  would  not 
be  able  to  say,  "I,  in  the  interests  of  the 
owners,  make  this  a  sailing  voyage."  If  a  now 
trial  takes  place,  it  will,  I  think,  bo  expedient  to 
go  into  that  question  and  make  the  evidence  on 
the  subject  more  complete.  But  it  is  enough  now 
to  bay  that,  according  to  the  right  construction  of 
the  contract,  it  means  that  the  ship  shall  bo  a 
vessel,  the  primary  and  principal  propelling  power 
of  which  is  steam. 

Blackburh,  J.— I  also  think  there  should  bo  a 
uew  trial.  The  first  two  counts  which  have  been 
abandoned  lud  down  the  duty  alleged  much  more 
strongly  than  the  two  before  us,  and  averred  a 
promise  that  the  goods  should  be  dcUvcred  in 
reasonable  time,  and  that  the  defendants  did  not 
deliver  within  such  time.  These  counts  also 
stated  that  the  goods  were  put  on  board  the 
steamship  Hibentta.  Now,  on  that  I  understand 
the  plaintiff  to  say  that  the  rooson  why  defendants 
are  liable  is  because  thoy  did  not  use  reasonable 
exertions  on  the  voyage.  If  the  delay  had  been 
caneed  by  storms,  or  other  incidents  of  navigation, 
I  think  tlie  plaintifF  would  not  go  so  far  as  to  say 
that  the  goods  had  been  demyed  for  want  ot 
reoKoiable  eiertions,  and,  when  we  once  reacAi^ibttb 
point,  the  kind  of  ship  beoomes  moA  \mpartMD.V 


in  ascertaining  the  sort  of  contract  reallfmad^ 
because  the  reasonableness  of  the  eipediui 
\rould  vary  according  to  the  kind  of  ship.  If  tb 
(antract  was, "  We  will  carry  these  gooda  onbcri 
a  vessel  having  an  aniiliary  screw,  and  ming  il 
when  necessary  to  do  so,  then  the  eiertiou 
would  be  reasonable ;  if  the  contract  was  to  anj 
by  steamer,  although  when  with  favonrine  viiidi 
dhe  might  go  aa  a  sailing  vessel  only,  yet  the  veri 
in  the  latter  case  would  use  much  more  Btcam  tha 
i.hat  in  the  former.  Now,  the  view  my  brother  Mdr 
MX)k  of  the  matter  was  that  the  contract  wis  ti 
I'arry  by  an  auxiliary  screw,  and  that  oulj,  indi 
that  view  his  direction  to  the  jury  would  bin  bn 
right,  viz.,  "  Say  if  they  were  using  coal  in  oA 
i|uantitics  as  was  proper  during  the  vojigc"  bffl 
unfortunately,  on  lookmg  into  Ue  bill  cj  itdx^ 
she  contract,  I  think,  appears  to  be  iftiai 
^Notwithstanding  the  case  referred  to  br  lb. 
Cohen,  decided  m  the  Court  of  Common  Pat, 
I  must  hold  that  the  bill  of  lading  is  Lwdf  ih 
contract  under  which  the  goods  were  oiwl 
und  is  conclusive ;  and  the  nill  of  lading  ii  ■ 
follows :  [His  Lordship  read  the  maierisl  ftA] 
Now,  I  can  in  no  wav  construe  that  claote,  illm- 
ing  transshipment,  Ac.,  aa  meaning  anytiiiag  Ai 
but  this,  viz.,  "  The  goods  shall  be  ghippol  i 
dnother  such  steamer,"  viz.,  a  vessel  whose  nxan 
power  is  principidly  steam  power,  although  w 
requiring  that  during  every  moment  of  the  TOjip 
she  should  be  worked  by  it-  Then  if  we  take  Oai 
w  be  the  contract,  there  can  be  no  doubt  in  ih 
matter,  if  the  defendant  avowedly  only  Mei  tbi 
atcam  as  auxiliary  to  canvas,  and  the  vend  b 
reality  sailed.  On  that  view  the  plaintiff  iin^ 
and  the  defendant  wrong,  but  takiuK  my  tat«r 
hfcllor's  reading  of  the  contract,  I  caiuiA  ^ 
whether  the  jury  were  right  or  wrong  in  tbi 
dnding;  at  all  events  the  evidence  on  the  en 
trial  will  be  more  ample  than  before,  and  at  praA 
we  can  and  need  only  say  that  the  proper  dinew 
was  not  given,  and  that  the  plaintiff  was,  nw 
the  agreement,  entitled  to  have  reasonabls  t^ 
tion  made  by  the  ship,  a  steamer,  worked  u  > 
steamer. 

LrsH,  J. — I  am  of  the  same  opinion.  I  tluik 
ohe  proper  construction  was  not  put  on  the  bill  d 
ading  at  the  trial,  and  that  it  is  not  a  coaXaa 
:hat  steam  shall  be  used  merely  to  suppleovtt 
sails,  but  as  a  primary  motive  power,  so  is  to  b^ 
bhe  ship  going  at  the  rate  of  speed  at  which  At 
would  go  if  she  were  a  mere  steamer. 

Ubllos,  J.— I  am  of  the  same  opinion,  for  I  d* 
Dot  think  that  I  put  the  true  construction  ontk 
contract  which  has  now  been  put  on  it  bj  tk 
ixiurt.  And  on  the  other  point  I  should  DM  bi 
prepared  to  sa^  decisively  tnat  I  was  dimtiiM 
witb  the  verdict  if  my  first  interpretation  oftbi 
agreement  had  been  correct.  But  it  is  not  va» 
aaiT  to  give  any  opinion  npon  that  qoestian  W> 
[dthough  I  may  state  my  own  impreseioQ  to  ^ 
that  I  myself  should  have  been  diipoaed  to  hiw 
found  the  verdict  tho  other  way. 

Bmi»iibtMi. 

Attorneys  for  plaintiffii,  Bhum  and  Cnumn 

Attorn^  fbr  del^ndants*  BinSum  and  G»- 
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FBT  OF    COMMON    FLEAS. 

by  H.  H.  HocKuro,  H.  F.  Poolbt,  and  B.  A. 
KijfOLAXB.  Esqrs.,  Barriatera-at-Law. 


June  1  and  3,  1872. 

V.    London    and    Provincial    Marine 
Insurance  Company. 

isuraiice — War  risks — Warranted  no  con- 
raband  of  wa/r — Real  destination, 
he  continuance  of  tlie  war  between  the 
States  of  America  and  the  Confederate 
and  while  the  coasts  of  the  territory  of  the 
fates  were  strictly  blockaded,  certain  per- 
this  country  shipped  a  cargo  of  goods  on 
ship  which  was  to  proceed  to  Maicmwra^, 
an  town  on  the  liio  Orande,  tohich  river 
?«  it  from  Texas,  one  of  the  Confederate 
The  shippers  reserved  to  themseboes  the 
>f  disposing  of  their  goods  as  they  saw  fit 
nng  at  Matamoras,  biU  the  real  hiteyUion 
jarties  was  that  at  Matamoras  tlie  goods 
bt  transshijwed  into  lighters  and  proceed 
0  a  point  in  Texas,  there  to  be  d  livered  to 
ifcderate  Oovemm>ent  in  pursuance  of  a 
\  made  between  that  Government  and  one 
£  goods  were  insured  on  their  voyage  to 
or  as  by  a  policy  which  contai/ned  a  war- 
)gaitist  contraband  of  war.  While  on  its 
Matumoras  tfie  ship  was  seized  by  a  United 
'bruiser  and  condemned.  In  an  auction  on 
cy  by  the  insurance  agent  on  behalf  of  the 

t  tlie  goods  being  from  the  time  they  left  this 
really  bound  to  Texas,  were  contraband  of 

that  the  warranty  was  broken  a/nd  plaint^ 

at  recover. 

asc. 

as  an  action  brought  to  recover  30002. 

est  upon  a  marine  policy  of  insurance, 

i  by  tne  defendants.  In  the  policy  the 
was  declared  to  be  "upon  goods  war- 
contraband  of  war,"  ana  the  policy  was 
"  to  cover  the  risks  excepted  by   the 

warranted  free  from  capture,  seizure,  and 

,  "and  ail  the  consequences  thereof  or 
thereat,"  only   part  of   an  interest  of 

the  ship  Peterhoff,  at  and  from  Loudon 

moras,  including  risk  of  craft  to  and  from 

ncipel  pleas  relied  upon  were  the  seventh 
h.  The  seventh  plea  alleged  that  the 
;s  were  induced  to  make  the  said  insur- 
bo  misrepresentation  of  the  plaintiff  and 
bs,  and  the  wrongful  and  improper  con- 
by  the  plaintiff  and  his  agents  from  the 
ts  of  certain  material  facts  then  known  to 
iff  and  his  agents,  and  unknown  to  the 
}s,  and  which  ought  to  have  been  com- 
i  by  the  plaintiff  and  his  agents  to  the 

ith  plea  alleged  that  the  said  warranty 
^ntraband  of  war  was  not  complied  with. 
}e  came  on  for  trial  before  BoviU,  C.J,,  at 
on  sittings  after  Michaelmas  Term  1866, 
3rdict  was  taken  by  consent  for  the  plain- 
001.  and  interest,  subject  to  the  opinion 
urt  upon  a  special  case. 
;t8  may  be  briefly  stated  (so  far  as  they 
erial)  as  follows : 

;  the  war  between  the  United  States  of 
and  the  Confederate  States,  and  when 
of  the  latter  were  strictly  blockaded  by 


the  cruisers  of  the  former,  an  agreement  was  made 
between  the  Confederate  Government,  and  one 
Bcllot  des  Mini^rcs  by  which  the  States  agreed  to 
take  all  military  stores  and  supplies,  which  Bellot  des 
Mini^res  might  furnish  to  them,  and  pay  for  them 
(in  cotton  if  desired)  to  the  value  of  100  per  cent, 
on  the  invoice  prices.  The  goods  were  to  be 
inspected  and  approved  previous  to  shipment  by 
the  agents  of  the  Confederate  Grovomment.  Bellot 
des  Mini^res  accordingly  appointed  Gustavus 
Harding  his  agent  to  procure  persons  to  ship 
goods  m  pursuance  of  this  contract.  It  w^ 
arranged  between  all  parties  concerned,  that  it 
would  be  safer  not  to  try  and  run  the  blockade, 
but  to  send  the  goods  to  the  Bio  Grande,  a  river 
which  divides  Mexico  from  Texas,  one  of  the 
Confederate  States.  There  is  a  bar  at  the  mouth 
of  this  river,  and  it  was  accordingly  arranged 
that.the  goods  should  be  unshipped  at  the  mouth 
of  the  river  into  lighters  and  taken  in  them  to 
Matamoras,  a  town  in  Mexico,  and  thence  for- 
warded across  the  river  fnto  Texas.  A  ship,  tho 
PeterJioff,  was  accordingly  chartered  by  Gustavus 
B/U'ding  to  g[o  to  the  Bio  Grande.  Gustavus 
Harding  then  issued  a  circular,  in  which  he  set 
forth  the  contract  that  had  been  made  between 
Bellot  des  Mini^res  and  the  Confederate  Govern- 
ment, and  the  arrangements  that  had  been  made 
for  sending  goods,  in  fulfilment  of  that  contract,  by 
way  of  JVuitamoras  into  Texas,  and  invited  the 
persons  addressed  to  ship  goods  on  their  own 
responsibility  in  fulfilment  oi  the  contract.  The 
shippers  were  to  have  50  per  cent,  out  of  the  100 
per  cent,  which,  by  the  contract,  Bellot  des 
Mini^res  was  to  receive  from  the  Confedeorate 
Grovemment,  and  the  rest  was  to  be  divided 
between  Bellot  des  Mini^res  and  Harding. 
Various  persons  were  induced  by  this  circular  to 
ship  goods  on  board  the  Peterhoff.  The  goods 
were  of  the  description  mentioned  in  the 
agreement  between  Bellot  des  Mini^res  and  the 
Confederate  Gx)vemment,  viz.,  cloth,  flannel,  and 
other  material  for  clothing;  and  also,  inter  aUa, 
artillery  harness.  None  o?  these  persons  entered 
into  any  agreement  by  which  they  became  bound 
to  dispose  of  their  goods,  either  to  Bellot  des 
Mini^res  or  the  Confederate  Government,  but  they 
were  all  of  them  induced  to  ship  their  ^oods  on 
board  the  Peterhoff,  by  the  hope  of  reahsing  the 
stipulated  share  in  the  profits  of  the  contract 
between  Bellot  des  Mini^res  and  the  Confederate 
Government,  and  they  shipped  them  with  the 
intention  and  in  the  expectation  that  they  would 
be  disposed  of  in  fulfilment  of  that  contract.  The 
goods  were  inspected  and  passed,  previous  to  ship- 
ment, by  an  agent  of  the  Confederate  Government. 
A  cotton  press  was  taken  on  board  the  ship  for  the 
purpose  of  pressing  the  cotton,  which  was  expected 
to  be  received  from  the  Confederate  GU)vemment 
in  payment  of  the  goods.  In  order  to  retain  the 
goods  in  their  control,  the  shippers  made  out  the 
bills  of  lading  to  one  Bowden,  who  sailed  in  the 
ship  as  supercargo,  and  who  had  power,  in  case  he 
deemed  it  advisu)le  in  his  sole  discretion  to  do  so, 
to  sell  the  goods  to  the  agent  of  Bellot  des 
Mini^res  at  Matamoras,  in  which  case  Bellot  de 
Mini^res  was  to  be  bound  to  take  them  upon  the 
terms  of  the  above-mentioned  circular.  But 
Bowden  was  not  bound  to  sell  to  Bellot  des 
Mini^res'  agent,  but  was  to  be  at  liberty  on 
arriving;  at  Matamoras,  to  sell  to  anyone  and  at 
any  price  he  thongl^  fit     Nevertheless,  it  was 
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formd  in  the  case  as  a  &ct,  that  it  was  intended  by 
all  parties  that  the  soods  should  be  disposed  of  to 
the  agent  of  Bellot  des  Mini^res  at  Matamoras,  in 
pursuance  of  the  above  arrangement.  The  above- 
mentioned  i^preement  was  bowdjide,  and  the  Peter- 
hoffwM  regularly  cleared  for  Matamoras,  which 
was  her  true  destination.  Plaintiff,  an  insurance 
broker,  insured  thq,  goods  shipped  with  the  defen- 
dants to  the  extent  of  3000l,  against  war  risks 
only,  and  warranted  them  •*  no  contraband  of  war." 
The  PeterhqffwBB  seized  on  her  way  to  Matamoras 
by  the  United  States  cruisers,  and  with  her  cargo 
condemned  in  the  American  Prize  Court. 

Chief  Justice  Chase,  the  judge  in  the  American 
Prize  Court,  in  dealing  with  tne  case  divided  all 
goods  seized  on  the  seas  into  three  classes,  the 
nrst  class  comprising  such  articles  as  were  manu- 
factured and  primarily  and  ordinarily  used  for 
military  purposes  in  time  of  war;  the  second, 
such  as  were  used  for  purposes  of  war  or  peace, 
according  to  circumstances;  and  the  third,  such 
as  were  ezclusivelv  used  for  i)acific  purposes. 
Merchandise  of  the  nrst  class  destined  to  a  bellige- 
rent country,  or  places  occupied  by  the  army  or 
navy  of  a  belligerent  was,  he  said,  always  contra- 
band. Merchandise  of  the  second  class  was  con- 
traband only  when  actually  destined  to  the  mili- 
tary or  naval  use  of  a  belligerent ;  merdiandise  of 
the  third  class  was  not  contraband  at  all.  The 
artillery  harness  in  this  case  he  considered  as 
belonging  to  the  first  dass,  and  condemned  it 
accordingly. 

Field,  Q.C.  (Mwrphy  with  him)  for  the  plaintiff. 
The  goods,  even  if  rightly  decided  to  fafi  under 
what  Chief  Justice  Chase  calls  the  first  class,  were 
really  intended  for  sale  at  Matamoras.  That  was 
their  destination,  and  therefore  they  were  not 
liable  to  seizure.  They  cannot  be  said  to  have 
been  destined  for  Texas  in  such  a  way  as  to  make 
them  contraband  of  war.    He  cited 

Hohhs  v.  Hennvng,  2  B(ar.  Law.  Cae.  O.  8.  188  ;  17 
C.  B.,  N.  8.,  791 ;  12L.  T.  Rep.  N.  8.205;  84  L.J. 
117,  C.  P. 
Ca/rter  v.  Boehme,  1  Sm.  L.  C.  400. 

Sir  George  Howynum,  Q.C.  (J.  G.  Mathmo  with 
him)  for  the  defendants. — The  goods  were  from  the 
beginning  destined  for  Texas,  so  as  to  make  the 
cargo  contraband  of  war.  [Brett,  J. — ^The  voyage 
to  Matamoras  was  in  reality  the  commencement  of 
a  transit,  which,  unless  something  new  inter- 
vened, was  to  terminate  in  the  Confederate  States.] 
Yes.  Moreover,  the  sentence  of  the  prize  court 
was  conclusive  on  the  plaintiff.    He  cited : 

Powell  Y.  Hyde,  5  E.  A  B.  607; 

1  Dner  on  iBsnianoe,  624 ; 

Oas  Light  and  Coke  Company  v.  Tv/mer,  5  Bing. 
N.C.  666 ; 

M*Kvnnell  v.  Robinson,  8  M.  &  W.  434 ; 

Lighlfoot  v.  Tennant,  1  B.  &  P.  551. 
He  also  contended  that  the  policy  was  avoided  by 
the  wrongful  concealment  of  material  facts. 
FieU,  Q.C.  in  reply. 

WiLLES,  J. — ^This  was  an  action  on  a  policy  of 
insurance  on  goods  from  this  country  to  Mata- 
moras, a  Mexican  town  on  the  Rio  Grande.  The 
goods  were  described  in  the  policy  as  warranted 
no  contraband  of  war.  The  goods  were  to  proceed 
by  ship  to  the  Rio  Grande,  where  there  is  a  bar, 
thence  by  lighters  to  Matamoras.  The  Rio  Grande 
divides  Mexico  from  Texas,  one  of  the  States  then 
known  as  the  Confederate  States.  The  river  at 
Matamoras  is  some  sixty  yards  wide.  The  war 
waa  at  the  time  of  the  maldng  of  the  policy  T«Lf^% 


between  the  United  States  and  the  Cod 
States.  Whether  the  war  whidi  sobse 
broke  out  between  France  and  Mexico  iu 
eommenced  does  not  clearly  appear.  The 
the  policy  is  the  lOth  Dec.  1862.  In  the 
ment  of  the  17th  Dec.  1862  between  M 
Mini^res,  Harding,  and  the  shippers,  tiiei 
remarkable  provision  that  one  party  was 
bound  to  get  the  leave  of  the  French  for  tl 
portation  of  the  goods  to  Matamoras  in  tbe 
of  the  Mexican  ports  being  blockaded  by  P 
If  war  existed  between  France  and  Mexico  i 
time  the  policy  was  made,  the  task  of  pott 
construction  on  the  policy  would  be  mj. 
the  only  war  judicially  under  our  notice  i 
American  war,  and  the  argument  on  tbe  pi 
the  undeiwriters  is  that  the  warranty" no oo 
band  of  war"  must  include  goods  of  the  first 
viz.,  goods  of  a  distinctively  warlike  chan 
even  tnough  it  appeared  that  the  goods  in  qae 
were  not  going  to  apart  of  the  ooontryatw; 
that  an  enemy  might  legally  seize  them  oi 
way.  It  is,  however,  unnecessary  to  enter 
that  question.  It  may  well  be  argued  as  bet 
the  underwriters  cmd  the  assured  that  the 
ranty  "  no  contraband  of  war,"  being  expi 
generally,  must  include  goods  whidi,  there 
a  war  between  any  two  countries,  would 
their  nature  be  specially  liable  to  be  i 
by  either  of  them ;  i.e.,  that  the  wai 
would  include  goods  of  an  undonbtedlT 
like  character,  even  though  sucli  gooof 
being  intended  for  one  of  the  countries  at 
might  not  be  legally  seizable.  The  polic 
against  war  risks  only.  It  therefore  extei 
any  seizure  by  any  countiy  at  war  mad 
hostile  manner,  even  though  such  seiziue 
subsequently,  in  a  prize  court,  be  declared  cc 
to  the  laws  of  war,  and  even  thoagh  tb( 
court  miffht  direct  restoration  of  the  goo 
costs  and  damages.  An  insurance  agaii 
risks  is  an  insurance  against  all  seizures  m 
hostile  manner,  and  assuming  that  the  goo 
unquestionably  intended  for  Mexico  on  ai 
binding  between  the  parties  who  shipped  tl 
persons  in  Mexico,  and  had  been  seize 
United  States  cruiser,  that  would  have 
seizure  within  the  policy.  The  seizure  wo 
been  mistaken,  ana  it  might  have  been  nc 
versely,  or  even  capriciously;  but  it  w< 
have  been  within  the  policy,  if  it  had  be 
in  a  hostile  manner.  It  might,  tlien 
fairly,  if  not  conclusively,  open  to  a 
that  the  warranty  was  to  oe  read  in  lik< 
i,  e.,  as  including  goods  which  in  their 
are  contraband  of  war,  and  consequently 
be  seized  by  any  country  whose  interest 
be  to  watch  for  ships  carrying  contraban 
and  whose  interest  it  might  be  to  seize  f 
that  description  on  suspicion  that  it 
intended  for  the  country  with  which  it  wi 
Looking  at  the  matter  from  that  point  of 
warranty  would  exclude  goods  of  a 
character  (I  will  refer  only  to  the 
harness) — goods  whose  character  could 
determined  by  their  destination — as  sue 
no  matter  what  their  destinatioOt  i 
speciaUy  liable  to  be  seized  on  I 
even  though  it  might  afterwards  tom 
the  suspicion  was  unfounded.  That  if 
question  raised,  but  it  is  tume 
BSi  o^YDioTL  \i^u  it.    Passing  thaA  In 
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ted  that  the  warranty  applies  to  the 
^oods  going  to  such  a  place  as  would 

liable  to  be  seized.  The  question, 
iscs,  whether  the  goods  in  question 

destination,  that  they  were  legally 
Dntraband  of  war.  It  appeared  that 
course  of  the  goods  (I  am  thinking 
'  the  artillery  harness)  was,  unless 
e  interposed,  or  some  change  of  pur- 
the  destination,  to  go  to  Matamoras 
y  were  to  be  landed  there  or  not  seems 
[it,  assuming  that  it  was  intended  that 
oald  be  landed  at  Matamoras  from  the 
f  were  then  to  be  re- shipped  on  other 
taken  to  some  place  in  Texas.  The 
I  the  goods  were  taking  by  the  desire 
ig  to  the  intention  of  all  parties,  was 
is,  there  to  be  delivered  to  the  agents 
^derate  Government.  A  great  many 
)  be  taken  before  the  ^ods  were  to 
i  but  it  appears  to  me  that,  from  the 
jft  this  country,  the  place  they  were 
)  Texas.  If  that  is  so,  it  appears  clear 
is  were  le^lly  seizable  on  the  sea  at 
y  were  seized  by  the  United  States 
le  main  question  that  has  been  argued 
3ther  the  goods  were  in  point  of  &ct 
Texas  that  they  were  legally  seizable 
y  the  United  States,  and  we  ought, 
order  to  show  what  our  view  of  the 
consider  the  facts  more  closely.  It 
one  Besbie  was  employed  by  the  Con- 
es to  procure  a  cargo  for  them,  and 

agency  an  agreement  was  made 
Confederate  Grovemment  and  Bellot 
,  by  which  the  former  agreed  to  receive 
^ary  stores  and  supplies,  and  it  was 
.t  these  ^oods  shoula  be  delivered  at 
ace  within  the  Confederate  territory. 
)  be  inspected  previous  to  shipment 
wards.  The  Confederate  Government 
y  for  the  goods  at  100  per  cent,  on 
price,  payable  in  cotton,  if  desired, 
was  to  come  from  the  Confederate 
:  was  the  first  step  in  the  transaction, 
bat  was  ultimately  sent  out  was  to 
Minieres  to  fulfil  this  contract.  Des 
pointed  Gustavus  Harding  to  get  a 
the  goods,  and  Harding  introduced 
;o  Messrs.  Bennett  and  Wake,  ship- 
Dndon.  Thereupon  it  was  agreed  that 
w  was  not  to  try  and  run  the  blockade 
!a  only  to  the  seaports,  but  to  send 
Matamoras,  a  Mexican  town,  whence, 

of  interruption,  the  goods  might  be 
across  the  river  to  the  Confederate 
i  was  open,  therefore,  to  Des  Minieres 
goods  directly  to  some  Confederate 
)tead  of  doing  so  it  was  thought  the 
ship  them  to  Matamoras.  The  next 
procure  a  ship,  which  was  done  by 
ty  between  Besbie  and  Harding  of  the 

the  owners  of  the  other.  The  next 
done  was  to  get  shippers,  and  to  do 
irranged  between  Des  Minieres  and 
hat  the  goods  which  should  be  shipped 
and  his  friends  for  the  execution  of  a 
e  contract  should  be  to  the  amount  of 
I  that  the  1^0  per  cent,  profit  should 
1  between  the  parties  in  certain  pro- 
mentioned.  It  was  also  arranged  that 
[ng»  tiie  brother  of  GKiataTOs,  ihonld 


be  the  agent  of  Des  Minieres  to  dispose  of  cotton 
which  should  be  received  in  payment,  and  to  hold 
the  proceeds  and  distribute  them  in  accordance 
with  the  terms  of  the  agreement.  The  terms, 
therefore,  on  which  anybody  was  to  ship  any  of 
the  goods  were  to  be  found  in  this  agreement,  and 
persons  were  to  receive  their  share  of  50  per  cent, 
profit,  part  of  which  was  to  be  deUvered  to  them 
through  the  hands  of  Des  Minieres,  who  was  to 
receive  the  return  made  by  the  Confederates  for 
the  goods  which  were  to  go  out.  In  furtherance 
of  this  design,  Besbie  and  Bennett  and  Wake 
proceeded  to  distribute  information  as  to  the 
adventure.  The  substance  of  this  was  that  Besbie 
was  to  deliver,  in  pursuance  of  his  contract,  in 
the  Confederate  States,  through  the  agency  of- 
persons  who  were  to  have  the  conduct  of  the 
matter.  The  goods  were  to  be  sent  to  some  person 
in  Mexico,  and  by  him  to  be  put  in  course  to 
arrive  in  Texas.  It  was  further  provided  (and 
this. is  the  option  that  has  been  spoken  of)  that 
'*  if  the  gocKls  can  meet  with  a  oetter  market, 
shippers  oy  our  vessel  may  avail  themselves  of  the 
saia  contract  or  not."  It  was  thus  arranged,  that 
any  person  sending  out  goods  to  Matamoras, 
where  it  does  not  appear  that  there  was  any 
market  for  goods  of  the  description  sent  out, 
should  have  the  option  of  giving  up  his  share  of 
the  100  per  cent,  profit,  which  had  been  promised 
by  the  Confederate  Government,  and  of  trusting  to 
a  chance  market  elsewhere.  It  is  now  contended 
that  the  option  thus  reserved  is  sufficient  to 
change  the  character  of  the  transaction,  and 
to  prevent  it  from  being  said  that  the  goods 
were  bound  for  Texas.  The  notice  of  Messrs. 
Bennett  and  Wake  which  I  have  just  quoted  goes 
on  to  provide  for  the  contingency  of  peace.  It  is 
impossible  to  believe  that  the  option  I  have  just 
alluded  to  was  anything  more  than  colourable  to 
make  the  goods  possilny  exempt  from  seizure  as 
going  to  Mexico,  so  that  a  prize  oourt  might  hold 
that  the  voya^  to  Texas  was  not  continuous  with 
the  voyage  to  Matamoras,  and  that  the  goods  were 
not  bound  to  go  to  Texas,  but  that  it  was  intended 
that  they  should  go  to  a  neutral  port,  to  be  sent 
on  to  Texas  if  it  was  thought,  on  arrival  at  Mata- 
moras, expedient  that  they  should  go  there — in 
other  words,  that,  as  far  as  the  prize  court  might 
be  concerned,  the  goods  shoula  be  regarded  as 
bound  for  a  neutral  port,  and  that  there  was  only 
a  possibility  of  their  being  sent  thence  to  Texas. 
I  think  that  the  option  thus  reserved  was  a  mere 
colour  or  blind,  through  which  it  was  thought  the 
real  character  of  the  transaction  might  possibly  be 
concealed.  I  have  thought  it  necessary  to  dwell  on 
the  terms  of  the  contract,  because,  when  we  come 
to  look  at  the  contract  between  the  parties  it  will 
be  found  that  it  is  merely  an  expansion  of  the 
notice.  I  look  then  at  the  option  reserved  to  the 
shippers  as  a  simple  blind.  It  is  to  be  regarded 
just  as  if  a  man  shipped  goods  for  Charleston  with 
a  suggestion  that  the  goods  were  to  stop  at  St. 
Thomas's,  where  possihTy  there  might  be  a  better 
market  for  the  goods,  and  that  he  reserved  to  him- 
self the  option  of  disposing  of  the  goods  at  St. 
Thomas's  if  he  chose  to  do  so,  and  of  not  ^in^  to 
Charleston  at  all.  Induced  by  the  notice  just 
referred  to,  various  persons  shipped  goods  on  board 
the  Peterhoff,  and  all  Uie  fpoas  that  started  on 
that  voyage  were  goods  shipped  under  this  con- 
tract with  the  Confederate  Government.  Other 
goods  were  ihipped  by  H&Tdm%  cn^  ^^  ^^qmqki^ 
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that  the  Confederate  Goyemment  might  accept 
them.  Lastly,  a  cotton  mill  was  put  on  board, 
to  press  the  cotton  when  received.  Having 
given  that  accoant  of  the  transaction,  let  me 
proceed  tg  deal  with  the  shipment.  The  goods 
were  shipped  on  the  strength  of  the  information 
received  as  to  the  profit.  The  shippers  were  not 
to  be  bound  to  sell  to  the  Confederates  when  they 
got  out  there,  but  they  were  all  induced  to  ship  in 
order  to  share  in  the  profit  promised  by  the  Con- 
federate Grovemment.  It  was  intended  to  sell  the 
goods  to  the  Confederate  Grovemment  through 
Bellot  des  Minibres.  The  parties  had  taken  care  to 
ascertain  that  the  contract  with  the  Confederates 
was  genuine,  and  they  also  assured  themselves  that 
the  Confederate  Government  had  made  proper  pro- 
vision for  the  transit  of  the  eoods  and  the  return  of 
the  cotton.  It  is  impossible  to  construe  the  war- 
ranty in  the  charter-party  as  merely  limiting  the 
liability  of  the  underwriters  to  such  goods  as  were 
not  contraband  of  war;  the  warranty  was  intro- 
duced to  save  the  underwriters  in  the  event' of  a 
vessel  of  war  seizing  the  ship,  and,  on  finding  some 
contxaband  on  board  her,  taking  her  into  port  to  a 

Erize  court.  The  effect  of  the  presence  of  contra- 
and  of  war  on  board  a  ship  is,  not  that  the  con- 
traband alone  is  forfeited,  but  to  make  the  contra- 
band itself,  and  all  the  g[oods  of  the  same  owner 
on  board  the  ship,  forfeitable  to  the  captor,  and 
the  result  would  oe  that  the  careo  would  be  taken 
to  a  prize  court  to  determine  wnether  the  actual 
contraband  only  should  be  forfeited,  or  whether 
any  and  how  much  of  the  rest  of  the  cargo  should 
be  forfeited.  That  is  the  law  as  it  was  frequently 
laid  down  by  Lord  Stowell.  To  proceed  with  the 
facts  of  the  case.  It  appears  that  a  supercargo 
was  sent  out  to  protect  the  interests  of  the  shippers 
— one  Bobert  luowden  —  who  was  appointed  by 
Gustavus  Hardinff  to  assist  in  bringing  the  adven- 
ture to  a  successful  conclusion.  He  was  the  person 
to  whom  the  bills  of  lading  were  to  be  made 
out.  Certain  of  the  shippers  entered  into  the 
agreement  which  has  been  relied  on — which  is  an 
agreement  between  Des  Mini^res  of  the  first  part, 
Bobert  Harding  of  the  second,  and  the  shippers 
enumerated  in  the  schedule  of  the  third.  After 
reciting  the  agreement  with  the  Confederate 
States,  it  goes  on  to  recite  an  agreement  with  the 
parties  of  the  third  part,  that  in  any  case  they  shall 
send  out  goods  to  tne  port  of  Matamoras,  Brown, 
Fleming,  and  Co.  as  the  agents  of  Bellot  des 
Mini^res  will  purchase  the  same.  That  is  not  true ; 
100  per  cent,  was  to  accrue  to  Des  Mini^res  on  the 
gooos  that  might  arrive  in  the  Confederate  States, 
and.  by  the  agreement  with  Harding,  the  latter  was 
to  receive  that  and  divide  it  into  three  parts.  To 
speak  of  the  option  reserved  to  the  snippers  is 
iole.  The  4th  article  of  the  agreement  is  that 
the  ship  shall  not  carry  contraband  of  war; 
that  is  a  mere  blind.  There  was  to  be  con- 
traband on  board  the  ship,  and  that  that  was 
contemplated  from  the  beginning  is  certain. 
We  must  take  this  agreement,  so  far  as  we 
can,  to  be  hand  fide  between  the  parties ;  but 
no  amount  of  bona  fides  can  alter  the  facts.  The 
6th  paragraph  gives  power  to  Bowden  to  sell  the 
^ooos  at  Matamoras,  and  provides  what  he  is  to  do 
m  the  event  of  his  not  selling  them  to  Brown, 
Fleming  and  Co.  Then  comes  the  7th  paragraph, 
by  whicn  if  Bowden,  in  his  sole  discretion,  chooses 
to  BeU  to  Brown,  Fleming  and  Co.,  he  is  to  be  at 
Ubertj  to  do  bo,  and  Brown,  Fkn^g  ucl^  Oo.  qx^ 


to  be  bound  to  accept  the  goods,  and,  bj 

paragraph,  to  pay  at  the  rate  of  100  per  a 

and  above  the  invoice  price.    Thus  all  the 

who  shipped  goods   put   them  in  the  h 

a  person  who  was  in  direct  oommnnicad 

the  Confederate  Government,  and  pajm 

the   goods,  together  with  the  expected  ; 

all  was  to  come  from  the  Confederate  Gorei 

The  next  finding  in  the  case  is  that  the  agr 

was  made  bond  fide ;  but  it  is  added,  that  "t 

ties  thereto  intended  by  means  of  the  6tii)ii 

in  the  agreement  relating  to  the  alleged  s 

Brown,  Fleming  and  Co.,  or  their  nomina 

the  goods  shomd  be  disposed  of  and  deliri 

the    agents    of    the    Confederate  Goremi 

Thus  tne  design  from  bq^inning  to  end  (an 

unanticipated  obstacle  intervened)  was  th 

goods  should  go  to  the  Confederates.  That 

so,  before  I  proceed  to  refer  to  the  case  of 

V.  Henning  (sup.),  I  think  it  right  to  showho? 

courts  have  from  time  to  time  dealt  with  tl 

of  cargoes  sent  to  be  landed  in  neutral  Dorb 

the  intention  that  they  shall  ultimately  n 

hostile  port.    The  question  in  such  cases  ar 

to  the  continuity  (S  the  voyage.    In  such 

great  stress  has  been  laid  by  prize  oooits 

question,  whether   the    gooos,  sent  in  th 

instance  to  the  neutral  port,  have  been  sei 

the  real  intention  of  being  landed  at  that  p 

as  to  become  part  of  the  common  property 

neutral  country,  or  whether  they  nave  bee 

there  only  as  a  blind,  so  as  to  alter  the  chi 

of  the   subsequent  voyage.     The  law  ha 

decided,  that  a  mere  transshipment  at  the: 

port,  or  a  sale  there  without  landing  the  gc 

a  putting  of  the  goods  ashore  and  resh 

of  them  m  the  same  or  in  a  different  ves 

circumstances  of  that  kind  are  insufficient  t 

the  continuity  of  the  voyage,  and  to  pp 

from  being  illegal  from  the  hSginning.  Tfc 

is  to  look  at  the  real  intention  of  the  pari 

not  to  give  them  credit  for  what  I  may  t 

operose  manner  in  which  they  may  have 

conceal  the  true  design.    If,  then,  the  cou 

gards  the  masks,  and  look  at  the  real  d 

the  parties ;  if  they  find  the  real  desiff 

by  doing  such  acts  as  I  have  described, 

mask  the  original  and  continuous  design, 

will  strip  off  the  mask  and  view  the  mat 

true  light.    It  is  unnecessary  to  refer  at 

the  cases  that  have  been  cited.    The  ca 

TJioniryis  (1  Edw.  Adm.  Rep.  17)  may  b< 

up  by  saying,  in  the  words  of  Lord  Stow 

the  mere  transshipment  of  a  cargo  at  ai 

diate  port  will  not  break  the  continuity  oft) 

which  can  only  be  effected  by  a  previi 

importation  into  the  common  stock  of  tl 

where  the  transshipment  takes  place.*' 

case.  Lord  Stowell  had  to  consider  wheU 

goods  originally  shipped  at  a  port  in  i 

been  since  that  shipment  on  their  way  t 

country.      If  they  had,    then    they 

seized  on  the  high  seas  by  any  nation  n 

interest    in   seizing  them.      A  sale  eJ 

the  way  was  not  held  sufiBoient  to  ohaiu 

racter  of  the  voyage.    The  suggested  n 

to  Lisbon  was  held  to  be  no  impooM 

Some  stress  was  laid  on  the  qae8tioii«  ill 

were  actually  put  on  shore  at  IdsboiLi 

are  some  passages  in  the  jad^poMiKk  HM 

say  that  ii  they  had  been  actual^  JiiS 

\  x{i\!^t  W^e  made  a  ^"** 
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lothing  to  show  that  tho  car^o  was  to  be 
dedat  Matamoras.  Even  if  it  was  to  be 
>ro  there,  if  such  landing  were  only 

it  will  be  seen  that  Lorn  Stowell  did 
^t  sufficient,  unless  they  became  part 
aon  stock  of  the  country.  At  any  rate, 
sshipment  is  not  sufficient  to  break  tho 
>f  tho  voyage,  which  can  only  be  broken 
^  into  the  country,  so  as  actually  to  be- 
of  its  common  stock.  Another  case 
5n  referred  to  is  The  WiUiam  (5  C.  Eob. 

385).  It  is  obvious  from  that  case 
i  judge  has  to  do  is  to  look  at  the  real 
f  the  transaction.  In  the  cabe  before 
satisfy  his  mind  that  there  was  a  real 
)  import  these  ^oods  into  Matamoras  ; 
ig  my  mind  to  the  question,  with  every 
Boards  the  shippers,  I  find  it  im- 
)  arrive  at  a  conclusion  that  it 
ed   to   import   this  cargo  into  Mata- 

as    to    make    it    part   of  the    com- 

of  Mexico.  I  must  guard  myself 
g  supposed  to  express  any  opinion  upon 
rerted  point  whether  neutrals  can  sell 
lligerents ;  whether,  in  short,  what  is 
contraband  can  be  sold  to  them.    I  do 

throw  any  doubt  upon  the  power  to 
11    it    a    controverted    point,  becanse 

weight  of  authority  allows  such  sales 

the  learned  jud^  of  the  Admiralty 
recent  work  on  intemationa}  law  (3 
I  International  Law),  adverted  to  prin- 
stice  as  showing  that  neutrals  ought 
lowed  to  sell  to  oelligerents  under  any 
les.  If  it  were  necessary  to  express  an 
ihe  point,  this  court  might  arrive  at  a 
Qclusion.  For  myself,  I  nave  no  doubt 
int,  but  I  think  it  would  be  wrong  to 
a  distinct  judgment  on  the  point,  as 
a  does  not  arise.  I  only  wisn  to  say 
the  part  of  the  minority  in  that  con- 
Dhe  present  case  was  one  in  which  the 
mture  was  to  be  completed  in  the 
ere  the  goods  were  to  go  and  the 
fv^hich  the  sellers  were  to  share,  were 
ly  on  the  entry  of  the  goods  into  the 

country.  A  neutral  may  no  more 
I  port  arms  into  a  hostile  coxmtry 
idering  them  liable  to  seizure  on  the 

a  neutral  government  can  do  so 
ring  rise  to  a  casvs  heUi.  It  is  a 
rate  war  by  the  individual ;  an  act  of  a 
a€ter.  Tho  mere  act  of  selling  to  a  belli- 
lot  that  character.  I  now  come  to  con- 
le  of  Hohhs  v.  Henning  (»u/p.),  which  was 

on  by  the  plaintiff.  It  is  true  that  in 
e  plea  did  not  allege  that  there  was  in 
lere,  as  there  is  here,  a  warranty  that 
isured  were  not  contraband  of  war;  but 
ded  on  the  allegation  that  the  ^oods 
band,  and  that  tney  had  been  shipped 
Eks  for  the  purpose  of  being  sent  on  to 
plea  was  held  bad,  because  it  not  bein^ 
t  any  warranty  had  been  given,  it 
essary  to  show  that  the  goods  were 

and  liable  to  be  seized  as  such ;  and  it 
held  that  the  averment  that  it  was  the 

the  sellers  that  the  goods  should  go  to 
irate  States,  did  not  indioate  that  the 
bound  to  go  there ;  and  on  that  ^protind 
jed  that  we  state  of  things- which  we 
leolded  to  have  ezigted  in  the  present 


case  not  having  been  averred  in  the  plea,  the  plea 
was  not  sustainable.    That  appears  from  the  judg- 
ment. The  case  of  Lightfoot  v.  Tervnant  (1  Bos.  &  P. 
551),  was  there  distinguished  at  p.  819  in  the  Com- 
mon Bench  Beport  N.  S.,  and  that  part  of  the  judg- 
ment accords  with  the  law  that  we  laj^  down  to-day. 
"  If  goods,"  says  Erie,  C.  J.,  **  fit  for  immediate  use 
in  war,  and  therefore  of  the  quality  denoted  by  the 
term  'contraband  of  war,*   are  passing  between 
neutrals,  it  seems  that  they  are  not  liable  to  seizure 
by  a  belligerent.  The  right  of  capture,  according  to 
Sir  W.  Scott's  opinion,  expressed  in  the  case  of  The 
J)^ima(3C.Bob.  Adm.  Bep.  167),  attaches  only  where 
they  are  passing  on  the  high  seas  to  an  enemy's 
port.    They  must  be  taken  in  ddido,  that  is,  in  tho 
actual  prosecution  of  a  voyage  to  an  enemy's  port." 
It  is  right  to  mention  that  by  the  word  "  voyage  " 
is  meant  the  real  destination  of  the  goods  ;  ana,  as 
is  pointed  out  by  Lord  Stowell,  the  character  of 
the  voyage  is  not  altered  by  a  mere  transhipment. 
The  word"  voyage  "  is  simply  equivalent  to  the  old 
English  word"  bound."    Thus.  Erie,  0. J.,  in  Hobba 
V.  Henning,  at  p.  818,  says :  "  The  allegation  that 
tho  goods  were  shipped  for  the  purpose  of  being 
sent   to  an  enemy's   port  is  an  allegation  of  a 
mental  process  only."    I  will  not  stop  to  criticise 
this  passage.    I  will  bow  to  the  authority  of  the 
late  Chief  Justice  of  the  court ;  but  I  take  that  pas- 
sage in  connection  with  what  follows,  viz. :  "  We 
are  not  to  assume,  therefore,  either  that  the  plain- 
tiff had  made  any  contract,  or  provided  anyr  means 
for  the  further  transmission  of  the  goods  into  the 
enemy's  state,  or  that  the  shipment  to  Matamoras 
was  an  unreal  pretence.    If  the  goods  were  in  a 
course  of  transmission,  not  to  l^^tamoras,  but  to 
an  enemy's  port,  the  voyage  would  not  be  covered 
by  the  policy,  and  that  defence  is  raised  in  direct 
terms  by  the  third  plea.    Here  the  allegation  does 
not  deny  the  destination  to  the  neutnd  port  to 
which  the  insurance  relates,  but  introduces  a  pur- 
pose existing  in  the  mind  of  the  assured  after  the 
termination  of  the  voyage  insured  for,  as  to  the 
ulterior   disposition   of  the   cargo   and  ship.    It 
is  consistent   with  that  purpose  as  here  alleged, 
that  the  plaintiff  made  the  consignment  for  mer- 
cantile profit  as  the  end  to  be  attained  by  him ; 
in    other   words,   that    he    knew  of  an  enective 
demand  for  warlike  stores  at  Matamoras,  and  was 
induced  to  send  a  supply  by  the  expectation  of 
a  high  price,  and  that  ne  expected  that  the  pur- 
chase would  probably  be  made  on  behalf  of  the 
Confederate  States,  and  in  this  sense  had  the  pur- 
pose that  the  goods  should  pass  into  those  states. 
In  this  sense  price  was  the  ultimate  end  which 
he  purposed  to  attain,  and  Federal  and  Confederate 
were   alike   indifferent   as    means,    provided   he 
attained  that  cud,  and  in  a  neutral  territory  he 
might  lawfully  sell  to  either."  In  the  present  case, 
the  plaintiff  may  be  said  not  to  have  made  any 
contract.    I  exclude  the  notion  of  any  contract 
having  been  made  by  the  shippers.    But  there 
was  a  certain  contract  existing  on  the  one  hand 
between  Bellot  des  Mini^res  and  the  shippers.  The 
latter  was  just  the  same  sort  of  contract  as  is 
entered  into  by  a  person  who  offers  a  reward.    It 
was  binding  on  the  promisor.    It  was  a  contract 
of  which  the  shippers  might  avail  themselves,  if 
they  liked.     In  Mohhs  v.  Henning  the  plea  was 
held  insufficient,  as  it  showed  that  there  was  to 
to  be  a  sale  by  a  neutral  in  a  neutral  port.    Here 
we  find  as  a  fact  that  the  goods  were  shipped 
with  the  iDteintiicni  tbsB^  ^3d«s»  iS^^soiV^  V)^  Qc&e% 
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a  temporary  Btopi)age  at  the  neutral  port,  and 
that  the  goods,  in  the  course  of  tne  same 
transaction,  should  go  on  to  Texas,  and  that  the 
shippers  should  be  paid  by  a  share  of  the  profits  to 
be  obtained  on  the  delivery  in  the  Gonfe^lerate 
States.  The  case  of  Hohhs  v.  Henning  is,  therefore, 
an  authority  for  the  defendants.  Erie,  C.  J.,  in  his 
judgment,  goes  on  to  say, "  The  distinction  between 
a  mere  mental  process  that  an  unlawful  act  should 
be  done  and  a  participation  in  the  unlawful  act  it- 
self, is  made  more  clear  by  referring  to  the  cases 
of  Holman  y.  Johnson  (Gowp.  341)  and  Lightfoot 
V.  Tennant  (1  Bos.  &  P.  661).    In  the  first,  the 

Slaintiff,  in  a  foreign  country,  sold  goods  to  the 
efendaht,  knowing  that  he  purposed  to  smuggle 
them  into  England,  and  in  one  sense  the  plaintiff 
there  sold  them  with  the  purpose  that  they  should 
be  so  smuggled ;  but  as  ne  did  not  participate  in 
any  way  in  the  unlawful  transaction,  the  mere 
mental  process  did  not  avoid  the  contract 
of  sale.  In  the  second  case,  Lightfoot  y. 
Tennant,  the  plaintiff  sold  goods  to  the  defen- 
dant, to  be  delivered  abroad,  in  order  that 
they  should  be  sent  unlawfuUy  to  the  East  Indies. 
After  a  verdict  for  the  defendant  on  a  plea  alleging 
this  fact,  on  motion  for  judgment  non  obstante  vere- 
dicto, the  objection  was  raised  that  the  mere  mental 
purpose  of  tne  vendor  did  not  avoid  the  contract  of 
sale;  but  the  objection  was  answered  by  suggestion 
of  the  fact  that  the  plaintiff's  participation  in  the 
unlawful  transaction  went  beyond  the  mere  mental 
purpose ;  that  he  was  to  be  taken  to  be  a  party  to 
the  whole  project,  and  to  be  acting  in  the  execution 
thereof  in  the  sale  which  was  the  cause  of  action ; 
and  upon  those  facte  the  contract  was  held  void." 
In  a  work  which  has  been  of  the  greatest  advan- 
tage to  the  law,  "  Benjamin  on  Sale,"  at  p.  380,  all 
the  cases  on  this  point  are  collected.  Those  cases 
prove  that  it  is  sufi&cient  to  show  that  goods 
have  been  delivered  with  a  knowledge  that  they 
are  being  bought  with  an  illegal  purpose,  and  for 
the  purpose  of  being  so  used.  I  think  that  is  all 
I  need  say  upon  the  case.  Other  points  have  been 
argued,  but  it  is  unnecessary  that  I  should  advert 
to  them.  I  think  our  judgment  should  be  for  the 
defendants. 
Keating,  J.,  concurred. 

Brett,  J.,  had  left  the  court,  and  delivered  no 
judgment. 

Judgment  for  defendants. 
Attorneys  for  plaintiff,  Phelps  B,nd  Sidgwick. 
Attorneys  for  defendants,  WaUons,  Bubh,  and 
Walton, 

SZCHEQUEB  CKAMBE&. 

Reported  bj  H.  Lkioh  and  T.  W.  Satodsbs,  Egqra., 
Barriaten-at-Law. 


APPEALS  FROM  THE   COURT  OF  EXCHEQUER. 

Satwrdanj,  June  22, 1872. 

James  v.  The  South- Western  Railway  Company. 

Admiralty  CouH  Act  1861  (24  VictT  c.  10,  s.  13)— 
Mercliunt  Shipping  Act  1854  (17  ^  18  Vict. 
c.  104).  s.  bl4r--Jurisdiciion  of  AdnivraUy  Court 
— Prohibition. 

TJie  plaintiff,  a  passenger  by  the  steamer  N.,  which, 
after  negliaetUly  colUdvna  with  anotJier  ship,  had 
been  utterly  lost  at  sea,  brought  a/n  action  in  the 
Court  of  Exchequer  against  the  defendants, 
owners  of  the  N.,  for  personal  vmuriee  <md  loss  of 
haggage  occasioned  to  hm  tTiereVy.    Oroas  causea 


of  damage  were  also  instituted  by  (ke^ 
both  vessels  m  the  Oowri  of  Admin 
50001.  paid  in  by' the  drfendantt  m  Ue 
The  loiter  then  began  a  suit  under  24  ] 
s.  13,  for  limitation  of  their  liabilitu  to 
tiff  arid  similar  claimants.  The  Admm 
held  thai  he  had  jurisdiction,  entertains 
and  ordered  thai  the  sum  of  6376L,  (he  a 
possible  liability  calculated  at  152.  per  I 
2T.,  should  be  paid  into  court. 
Tlie  defendants,  having  accordingly  paid 
sum,  and  admitted  their  liability,  prayei 
injunction  restraining  the  action  of  m  ^ 
wlu)  thereupon  declared  in  prohibition: 
Held  (affirming  the  judgment  of  the  Cour 
chequer),  that  cu  the  Admiralty  Court,  alt 
some  respects  a  Superior  Court,  is  oneoj 
jurisdiction,  and,  as  it  had  not  jurisdiction 
neitlier  tlie  ship  nor  "  tJie  proceeds  iheret 
"  under  arrest, '  within  the  terms  of2iV 
s.  IS,  prohibition  would  lie,  and  might  it 
Error  from  the  Court  of  Exchequer. 

The  pleadings  and  points  of  argument 
set  out  m  the  report  of  the  case  below  (a# 
where  judgment  was  given  for  the  pis 
demurrer  to  a  declaration  in  prohibitic 
Court  of  Admiralty. 

Sir  /.  B.  KarslaJee,  Q.  C.  (C,  W.  Wood, 
Cohen  with  Mm)  for  the  defendants.- 
c.  10,  s.  13  enacts  that  "  Whenever  an 
vessel,  or  the  proceeds  thereof,  are  unde 
the  High  Court  of  Admiralty,  the  said  < 
have  the  same  powers  as  are  conferred 
High  Court  of  Chancery  in  England  by 
part  of  the  Merchant  Shipping  Act 
sect.  514  of  the  last-mentioned  Act  pov 
to  the  Court  of  Chancery  to  entertain 
at  the  suit  of  any  shipowner  who  h 
liability  in  respect  of  loss  of  life  or  gc 

Curposo  of  determining  the  amount 
ility  and  for  the  distribution  of  such  i 
power  for  such  court  to  stop  all  acti( 
pending  in  any  other  court  in  relatioi 
subject-matter.    The  present  quest* 
jurisdiction  depends  upon  the  constr 
section  first  cited.    Here  the  vcss< 
could  not  be  "  under  arrest."     She 
represented,  as  it  were,  by  a  sum  p 
instead  of  bail.     In  The  Northunibr 
Cas.   O.   S.    316;    21    L.    T.    Rej 
L.  Rep.  3  Ad.  &  Ecc.    24),  it   • 
where    proceedings    in    rem    hav 
tuted  in  the  Court  of  Admiralty  j 
and  bail  has  been  given  for  the  ' 
has  jurisdiction  to  entertain  a  si 
the  owners  of  the  vessel  for  limit 
although  the  vessel  may  not  ac 
under  arrest  of  the  Court  of  A 
over  the  maximum  amount  of  th 
was  paid  into  court  previously 
and  that  is  surely  enough  to  gi 
stay  the  action.     Under  such 
order  to  stay  all  actions  was  gn 
of  Admiralty  in  The  Normandy 
0.  S.  510 ;  23  L.  T.  Rep.  ISL 
Ad.  &  Ecc.  152.)    [WiLLEs,  J.— 
sider    this    matter  at  chamb 
plaintiflTs  counsel  contended 
Court  had  no  jurisdiction,  sur 
ment  thus  :  "  The  ship  is  go? 
for  all  practical  purposes,  is  '. 
\  niwsVi  \neasL  proceeds  of  boh 
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^  fit,**']    The  assamed  valne  of  tke  vessel  may 

regarded  as  the  "proceeds"  within  the  spink 
sect.  13,  although,  as  the  ship  has  perisned, 

** proceeds"  strictly  speaking  can  issue  from 
.  [Brett,  J. — The  payment  into  court  in  the 
ision  suit  cannot  in  any  possible  way  be  re- 
]ed  as  proceeds  of  the  ship.  The  money  was 
i^Iit  into  court  under  the  Admiralty  Court  Act 
»  sect.  34,  as  security  in  a  c^oss  cause  where 
lefendant's  ship  could  not  be  arrested  within 
Cleaning  of  that  section,  and  not  to  prevent  the 
t^  of  tne  vessel,  as  in  those  cases  where  a 
t^oe  for  a  caveat  warrant  is  filed,  and  the  def en- 
or  his  proctor  undertakes  to  give  bail  in 
^uit  that  may  be  instituted  acainst  the  ship : 
l^iams  and  Bruce's  Admiralty  Court  Practice, 

^,  197.)]  The  money  paid  in  to  procure  the 
•^e  of  a  ship  represents  the  ship ;  so  also  money 

in  to  prevent  ner  arrest.  Sect.  34  of  the  Ad- 
t-lty  Court  Act  shows  that  the  Legislature 
t\ded  to  give  jurisdiction  in  all  cases,  even 
^e  the  snip  could  not  be  arrested,  and  that 
Security  given  under  that  section  is  substituted 
the  money  paid  into  court  or  bail  eiven  to  pre- 
t  the  arrest  of  the  ship.  Although  tnere  must  be 
idmission  of  liability,  as  stated  by  Wood,  V.C. 
[ill  V.  Avdus  (1  Kav  A  J.  267),  it  is  "  not  indis- 
sably  reouisite  that  the  owner  of  a  ship 
'erring  a  cdaim  in  the  Court  of  Admiralty  under 

statute,  to  limited  liability  should  begin  by 
lowledging  that  his  vessel  is  to  blame :     (per 

Lushington  in  The  Amalia  (Bro.  &  L.  156; 
IT.  Law  Cas.  0.  8.  369).    The  Court  of  Admir- 

is  a  Superior  Court,  and  therefore  prohibition 
not  lie  :  (Place  v.  Potts,  6  H.  L.  Cas.  683).  A 
inction  is  drawn  in  Tlie  Mayor  of  London  v. 

(L.  Rep.  2  H.  L.  Cas.  at  p.  259)  by  Willes,  J., 
recn  the  statutes  affecting  the  Mayor's  Court 

the  Admiralty  Court,  he  says,  "  In  this  local 

(the  Mayor's  Court)  there  are  neither  express 
is  nor  necessary  implication  to  produce  the 
ogative  effect  of  creating  a  Supierior  Court 
.  .  Far  different  was  the  language  used 
he  public  Act  of  20  Vict.  c.  65,  to  put  the 
airaity  Court  on  the  footing  of  the  Superior 
rts."  [Willes,  J. — ^That  point  cannot  be 
itained.     Some  spiritual  courts  are  superior, 

yet  prohibition  lies  to  them  if  they  exceed 
r  jurisdiction :  {Richetta  v.  Bodenliam,  4  A.  & 
33.)] 

^.  0.  Harrison  for  the  plaintiff. — ^There  could 
10  proceeds  of  the  ship,  which,  for  all  prac- 

purposes,  had  ceased  to  exist.  Money  de- 
ted  in  court  instead  of  bail  cannot  be  con- 
red  as  proceeds.    The  purpose  for  which  it 

paid  in,  was  to  enable  the  defendants  under 
Admiralty  Court  Act  1861,  s.  34,  to  further 
ate  their  cause  of  damage,  and  had  no  refer- 
I  to  the  suit  for  limitation  of  liability.  [Stopped 
he  Court.] 

T  /.  B.  Karslake  replied. 
'iLLEs,  J. — Speaking  for  myself,  and  apart 
I  iudicial  duty,  I  am  sorrv  the  cause  has 
red  at  its  present  stage,  and  that  the  plaintiff 
not  been  persuaded  to  allow  the  sum  which 
t>een  paid  by  the  defendants  into  the  Court  of 
liralty  to  be  distributed  there.  However,  a 
e  is  Dound  not  to  follow  his  own  view  as  to 
b  is  a  convenient  course.  He  must  measure 
riffhts  of  the  plaintiff  not  by  "  the  crooked 
.  of  orivato  discretion,  but  by  tne  golden  meto- 
d  or  the  law ; "  and  the  question  is  whether 


the  plaintiff,  a^nst  his  will,  is  to  be  oompeUed  to 
submit  to  the  jurisdiction  of  the  Court  of  Admi- 
ralty. Li  considering  it  we  must  remember  that 
it  is  for  the  defendants  to  make  out  that  there  is 
some  law  which  authorises  the  Coiuii  of  Admiralty 
in  preventing  the  plaintiff  from  pursuing  his  ordi- 
nary remedy.  Unless  such  a  law  exists,  then,  as 
the  Admiralty  is  acting  beyond  its  jurisdiction, 

{)rohibition  will  go,  for  the  court  is  one    of  a 
imited  jurisdiction.    I  do  not  call  it  an  inferior 
court,  but,  treating  it  as  a  Superior  Court  with  a 
limited  jurisdiction,  it  is  suoject  to  prohibition 
though  superior  in  name ;  llike  many  otner  courts, 
nominally  superior  but  still  liable  to  prohibition, 
their  jurisdiction  being  limited.     The  defendants 
rely  upon  24  Vict.  c.  10,  s.  13,  giving  to  the  Court 
of  Admiralty,  under  certain  conditions,  the  same 
jurisdiction  as  to  limitation  suits  as  is  possessed  by 
the  Court  of  Chancery  under  sect.  514  of  the  Mer- 
chant Shipping  Act  1854.    This  power  of  limiting 
liability  dates  from  53  Geo.  3,  c.  159,  by  which, 
following  a  rule  which  is  very  general  abroad,  a 
shipowner  can  abandon  his  vessel,  and  only  be 
answerable  to  the  extent  of  the  interest  which  he 
embarked  in  the  voyage.      The    law  of  France 
upon  this  point  is   stated  in  Lloyd   v.   Guibert 
(2    Mar.   Law  Cas.  0.  S.  283;    13    L.  T.   Rep. 
N.  S.  602;  L.  Rep.  1  Q.  B.  119).     And  the  rule 
has    been   embodied   in    the    various    Merchant 
Shipping  Acts.      With  regard  to  the    mode  in 
whicn  the  Court  of  Chancery  exercises  its  jurisdic- 
tion, I  may  note  that  in  HiU  v.  Audits  (1  K.  &  J. 
263)  the  bill  does  not  seem  to  have  been  actually 
disinissed,  though  the  Vice-chancellor  seems  to 
have  been  ready  to  dismiss  it,  because  there  was 
no   admission  of  liability.    The  decision  of  the 
court,  however,  simply  was,  that  no  ii^unctioii 
ought  to  be  granted  to  restrain  the  trial  of  a  par- 
ticular action  which  had  been  brought  against  the 
plaintiff,  and  which  he  sought  to  restrain.    And 
that  is  intelligible,  because  nie  Court  of  Chancery 
would  have  had  no  ordinary  jurisdiction  to  try  the 
subject  matter  of  that  action.      But  this  is  not 
ecfuivalent  to  dismissing  the  bill,  because  it  con- 
tamed  no  general  admission  of  liability.     Serious 
consequences  might  ensue  if  such  a  bill  were  dis- 
missea,  simply  because,  in  the  first  instance,  there 
was  no  admission  of  liability  as  to  all  the  persons 
who  might  be  interested  in  the  matter ;    seeing 
that,  except  through  the  intervention  of  the  Court 
of  Chancery,  there  is  no.  mode  of  arriving  at  the 
amount  to  which  liability  is  to  be  limited,  and  no 
mode  of  distribution  provided.     But  whatever  may 
be  the  jurisdiction  of  the  Court  of  Chancery  is 
really  not  material  here,  because  the  defendants 
are  bound  to  show  that  jurisdiction  existed  in  the 
Court  of  Admiralty,    ^w  it  seems  that  in  a  col- 
lision which  occurred    between    the   defendants' 
vessel  Normandy  and  the  Mary,  the  Normcmdy 
went  to  the  bottom,  and  for  all  useful  piu*poseB 
ceased  to  exist.    These  proceedings  were  taken 
against  the  defendants,  wnich  we  must  assume  to 
be  in  'personam  as  well  as  in  rein.(a)    True,  the  de- 

(a)  Some  confusion  seems  to  have  existed  in  the 
learned  judge's  mind  as  to  the  distinction  between  pro- 
ceedings in  rem  and  proceeding  in  personam.  Proceed- 
ings in  rem  can  onlv  be  institated  against  proper^  in 
respect  of  which  a  claim  has  arisen,  or  the  proceeas  of 
■non  property  when  in  court,  and  when  such  property  or 
proceeds  can  be  made  available  to  answer  the  daim. 
in  fact  the  property  must  be  capable  of  arrest  by  the 
officers  of  the  Adoiiralty  Oonrt:  (See  Williams  and 
Bruoe's  Admiralty  Court  Fraotioe,  p.  186).    In  the  pc*^ 
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fendants  are  a  corporation,  bat  I  do  not  stop  to 
consider  whether  the  Court  of  Admiralty,  any 
more  than  a  coart  of  quarter  sessions,  has  juris- 
diction in  personam  in  the  case  of  a  corporation ; 
for  the  plaintiffs  in  error  submitted,  and  paid  into 
court  a  sum  representing  the  sum  they  would,  if 
guilty  of  n^li^nce,  be  bound  to  pay  to  all 
persons  who  might  have  claims  against  them. 
The  sum  did  not  at  first  represent  the  entire 
amount  of  pecuniary  responsibility ;  but,  assuming 
that  it  did,  were  the  conditions  of  jurisdiction 
prescribed  by  24  Vict.  c.  10,  s.  13,  fulfilled  ?  Was 
"  the  ship  or  the  proceeds  thereof"  under  arrest  ? 
The  ship  was  certainly  not  arrested.  She  was 
a  nonentity,  and  as  much  lost  as  if  she  had  been 
destroyed  by  fire,  because  she  was  so  deeply 
buried  in  the  sea  that  human  art  could  not  ex- 
tricate her,  or,  at  all  events,  not  without  an 
expense  not  worth  incurring.  There  was  no  actual 
arrest,  therefore,  of  the  ship,  nor  was  there  any 
constructive  arrest,  as  in  tne  case  of  Th^  North- 
umbria  (sup,),  where  bail  was  put  in,  not,  as  I 
understaiid,  to  answer  a  particular  claim,  but  to 
represent  the  whole  value  of  the  ship  to  the  extent 
of  the  shipowner's  liability.  If  bail  was  of  the 
first  kind,  I  do  not  think  it  could  be  said  that  the 
ship  or  her  proceeds  were  under  arrest.  But  with 
regard  to  the  second  kind  of  bail,  the  judge  might 
not  improperly  say  that  the  ship — not  the  pro- 
ceeds, but  the  ship  itself — was  under  arrest ;  just 
as  a  person  who  is  out  on  bail  is  under  arrest, 
because  he  is  delivered  to  his  bail,  as  constables, 
who  can  render  him  whenever  they  are  tired  of 
the  obligation  of  being  his  sureties.  The  analogy 
is  not  quite  perfect,  because  the  bail  hero  is  given, 
not  to  give  up  the  ship,  but  for  the  whole  sum  to 
which  tne  shipowners  can,  by  any  possibility  be, 
by  any  means,  liable.  However,  1  do  not  quarrel 
with  the  decision  in  The  Northutnbria  (sup!) ;  but 
it  does  not  govern  the  present  case.  The  vessel 
cannot  be  taken,  and  the  money  paid  into  court  is 
certainly  not  "under  arrest,"  as  her  proceeds. 
The  money  does  not  represent  the  ship,  nor  was 
it  paid  in  to  save  the  ship  from  arrest.  Then  can 
it  in  any  way  be  considered  as  the  "proceeds 
thereof  "r  The  passages  referred  to  by  my  brother 
Brett  from  Williams  and  Bruce*s  Admiralty  Court 
Practice,  pp.  189, 197,  throw  much  liglit  on  this 
word  "  proceeds,"  which  is  a  technical  expression, 
and  prima  facie,  means  the  proceeds  of  the  sale  of 
the  ship  when  it  becomes  necessary  to  resort  to 
sale,  in  which  case  the  Admiralty  Court  holds  the 
proceeds  as  representing  tlie  ship  ;  and  that  primd 
facie  meaning  is  strongly  confirmed  by  the  argu- 
ment in  Tlie  Neptune  (3  Knapp,  97),  which  case 
decided  that  "  materialmen  have  no  lien  for  sup- 
plies furnished  in  England  on  the  proceeds  re- 
maining in  the  registry  of  the  Court  of  Admiralty, 

sent  case  the  defendant's  ship  was  at  the  bottom  of  the 
sea,  and  there  ooold,  therefore,  be  no  arrest  and  no 
proceeding  in  rem.  The  proceeding  as  against  the  defen- 
dants was  a  proceeding  in  personam  only,  and  it  was 
such  a  case  as  the  present,  for  which  the  Aamiralty  Court 
Act  1861  provided  when  it  enacted  (sect.  35)  that  the 
proceedings  mi^ht  be  either  in  rem  or  in  personam^  and 
(sect.  34)  that  in  case,  in  a  principal  cause,  the  ship  of 
the  defendant  has  been  arrested,  and  in  the  cross  cause 
the  ship  of  the  plaintiif  cannot  be  arrested,  and  security 
has  not  been  given  to  answer  judgment,  the  oourt  may 
suspend  judgment  in  the  principal  cause  till  such  security 
has  been  given.  Here  the  Normandy  was  lost  and  the 
Mary  was  arrested,  and  security  was  given  in  the  oroBS- 
(muae  against  the  former.— £d. 


of  a  ship  sold  under  a  decree  of  thai  oooit  lor 
the  payment  of  seamen's  wages."     In  the  ooam 
of  tnat  case  the  expression  " proceeds"  wbi  mi 
as    meaning  proceeds   arising  from  the  ale  of 
the    ship   under   the  order    d  the  cooit    Jo 
the  reply  this  construction  was  insisted  on  lijr 
counsel,  who  referred  to  Burton  v.  Snee  (I  Yea, 
154),  where  Lord  Hardwicke  held  that  there  m 
no  lien  for  repairs  (except  for  those  done  doriv 
the  voyage)  upon  the  body  of  the  ship,  iuid  "^ 
he  says  "  the  body  of  the  ship  is  not  liable,  or 
hypotnecated,  how  can  the  money  arising  fromtk 
sale  be  affected  or  followed,  the  one  bemg  cook' 
quential  on  the  other  P"    And  there  was  no  difb. 
ence,  the  counsel  argued,  as  to  conyersion,  betwm 
the   Courts  of    Admiralty    and    Chancery,  boA 
holding  that  the  proceeds  of  a  thing  sold  most  h 
subject  to  the  same  equities  as  the  thing  itadf 
previous  to  the  sale.    It  will  be  seen,  therefa^ 
that  the  question  of  conversion  was  dealt  witL 
The  same  line  was  followed  in  the  delivery  of  tin 
judgment  of  the  Judicial  Committee  where  (it  ^ 
114)  the  Admiralty  iudge  is  stated  to  hayerestoi 
his  opinion  upon  tne  principle  that  when  a  skip 
has  been  arrested  and  sold  under  process  from  w 
Court  of  Admiralty,  that  court,  after  satisfying  tk 
immediate  object  of  the  sale,  holds  the  balaDioe  tf 
the  proceeds  in  ttsiim  jus  hahentium;  that  the  m 
habentos  are  to  be  ascertained  according  to  the  w 
of  the  court  in  which  the  fund  is  a&miistered; 
that  the  law  of  the  Court  of  Admiralty  is  the  dnl 
and  maritime  law — a  strange  oonf osion,  1  n^ 
observe,  as  the  civil  and  mantime  law  are  noton- 
ously  diverse  and  often  opposed  to  each  other-od 
that  by  that  law  the  material  men  had  a  Beo  a 
the  ship  and  proceeds.    The  Judicial  Gomnto 
reversed  this  decision,  and  established  the  prindpie 
already  stated.    From  this  case,  therefore,  andtliA 
books,  we  find  that  the  expression  "ship, or pK^ 
ceeds  thereof "  was  one  already  perfectly  tmoEX- 
stood,  and  not  introduced  for  the  first  tune  into 
24  Vict.  c.  10,  s.  13.    It  means  the  ship,  or  ike 
money  proceeding  from  her  sale ;  and  if  there  mn 
any  doubt  about  the  meaning,  when  we  find  these 
words  joined  with  the  worcb  "under  arrest,"  no 
room  is  leAi  for  doubt.    Here  the  arrest  was  impoB- 
sible,  both  in  law  and  fact ;  and  the  circumstanceK 
which  have  happened  were  not  contemplated  by 
the  section.     Several  other  points  were  raised,  bttt 
they  do  not  require  consideration.     To  one  or  two 
I  have  referred  as  bearing,  by  way  of  illustratiai, 
on  the  point  before  us.    I  express  the  oonclosion  1 
have  arrived  at  with  hesitation,  because  it  is  t( 
some  extent  inconsistent  with  the  reasons  of  thi 
court    below.     But,    after  fully  considering  tb 
matter,  I  think  that  the  judgment  ought  to  h 
affirmed  on    tlie  ground  I  have  mentioned, 
think  the  Court  of  Admiralty  had  no  jurisdictici 
because  there  was  no  arrest  of  the  vessel,  an 
because  the  money  paid  into  court  was  in  no  sens 
the  proceeds  of  the  vessel. 

Byles,  J. — I  am  of  the  same  opinion.  The  fin 
question  is  whether  prohibition  now  lies  to  th 
Uourt  of  Admiralty.  I  find  it  laid  down  in  Bacon* 
Abr.  tit.  Prohibition,  that  it  formerly  lay,  and 
do  not  see  that  there  is  anything  in  the  moden 
statutes,  which  have  enlarged  the  jnrisdictioo  € 
the  court,  to  prevent  it  still  lying.  The  Admbilfr 
may  be,  and  probably  is,  entitled  to  the  designatioi 
of  a  "  superior  "  court,  but  still  ita  jarisdicfcioi  i 
limited;  and  the  question  is,  whether  ok  th 
^T^^Tit  QciQasion  that  jariBdiot&on  hM  1 
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td.  Now  its  exercise  depends  upon  whether 
*  ship  or  the  proceeds  tnereof ,"  were  nnder 
t.  Here  the  ship  was  not  under  arrest.  She 
U)  the  bottom  of  the  sea.  And  the  **  proceeds 
lof  "  mean  the  proceeds  of  the  sale  thereof,  or 
mm  realised  tnereby.  A  sale  is  impossible. 
I  these  grounds  I  concur  with  my  brother 
s,  that  the  judgment  of  the  Court  of  Es- 
ter ought  to  be  amrm^. 
LCRBURN,  J. — I  am  of  the  same  opinion.  On 
rst  point  I  have  nothing  to  add ;  I  can  see 
ig  in  the  recent  statutes  as  to  the  Court  of 
ralty  to  take  away  our  power  of  issuing  a 
Dition.  But  upon  the  main  question  I  will 
few  words.  Tne  jurisdiction  claimed  here  is 
icular  one,  and  depends  upon  the  conditions 
lent  to  its  exercise  enacted  by  sect.  13  of  24 
c  10.  The  intention  of  the  Legislature  was 
biy  to  obviate  the  hardship  of  a  person  whose 
3r  the  proceeds  thereof,  was  under  arrest  in 
admiralty  Court  being  obliged  to  go  to  the 

of  Chancery  to  get  protection  from  suits 
L   had  been  or  might  be  instituted  against 

No  doubt  the  Court  of  Chancery  could,  if 
thought  fit,  relieve  him  and  entertain  his 
tor  limitation  without  insisting  upon  his 
g  money  into  court  or  giving  security.  But 
jurse  of  practice  was  the  contrary,  and  there- 
«he  result  was  that  a  shipowner  might  find 
iif  with  his  ship  arrested  in  one  court,  and 
7  the  necessity  of  paving  a  sum  equal  to  its 
into  another.  To  obviate  this  inconvenience 
irisdiction  of  the  Court  of  Chancery  was  con- 
i  on  the  Court  of  Admiralty,  when  the  ship, 
oceeds  thereof,  are  under  arrest;  by  direct 
cation  there  is  no  jurisdiction,  except  when 
conditions  are  fulfilled.  Here  I  am  oi  opinion 
in  no  sense  could  the  ship,  or  the  proceeds 
3f,  be  considered  under  arrest.  The  defen- 
,  it  appears,  had  instituted  a  principal  damage 
gainst  the  Mary,  and  the  owners  of  the  Mary 
uted  a  cross-damage  suit  against  them,  and 
?.t.  34  of  24  Vict.  c.  10,  the  court  has  power  to 
bat  where  the  ship  cannot  be  arrested  the 
pal  suit  shall  be  suspended  until  security  is 
to  insure  the  judgment  in  the  cross-suit, 
ourt  exercised  tnis  power  in  the  present  case, 
;he  defendant  did  give  security  by  paying 
into  court.  This  sum,  however,  is  not  the 
3ds  of  the  ship,  but  a  collateral  sum  brought 
x)urt,  not  instead  of,  or  as  representing  the 
,  but  as  security  so  as  to  enable  the  defen- 
to  continue  to  prosecute  the  principal  suit, 
regard  to  The  Northumhria  (8up.)  I  at  first 
bt  it  rightljr  decided,  but  I  feel  bound  to 
lat  Mr.  Harrison's  argument  has  shaken  my 
>n,  and  I  have  considerable  doubt  now 
ler  the  learned  judge  arrived  at  a  correct  con- 
n.  I  had  thought  that  when  a  suit  was  com- 
id  money  paid  into  court  in  lieu  of  bail  might 
be  regajxied  as  "proceeds."  But,  as  Mr. 
son  pointed  out,  the  money  is  simply  paid  in 
y  of  security  to  pay  the  sum  claimed  in  the 
ular  suit.  The  dinerence  is  very  material, 
se  if  the  ship  were  under  arrest,  or  the  pro- 
of the  ship,  another  claimant  might  attach 
but  he  could  not  attach  a  sum  paid  in  lieu 
[  to  answer  a  particular  claim.  I  therefore 
uch  doubt  about  that  case,  but  I  do  not  de- 
le  question,  because  it  is  not  necessary  to  do 
is  to  the  case  of  HiU  v.  Audus  (mp.),  I  feel 
icalty  in  ooncorring  with   what  the  Vice- 


Chancellor  is  reported  to  have  said  in  the  course 
of  his  judgment.  But  I  concur  with  my  brother 
Willes  that  the  Vice-Chancellor  did  right.  The 
bill  was  not,  as  was  supposed,  dismissed ;  but  the 
injunction  applied  for,  which  was  to  restrain  an 
action  which  could  not  have  been  brought  in  the 
Court  of  Chancery,  was  properly  refused. 

Keating,  J. — I  am  of  tne  same  opinion.  Neither 
the  ship  nor  the  proceeds  thereof  were  under 
arrest.  I  remark  that  the  learned  judge  of  the 
Admiralty  Court  himself  had  doubts  as  to  his 
jurisdiction,  but  eventually,  looking  to  the 
language  of  the  13th  and  34th  sections  of 
24  vict.  c.  10,  he  decided  that  he  had  jurisdic- 
tion. Now,  where  it  is  sought  to  give  jurisdiction 
to  a  court  of  limited  jurisdiction,  which  the  Ad- 
miralty Court — even  tnough  it  be,  as  it  probably  is 
in  some  senses,  a  "  superior*'  court — undoubtedly 
is,  the  words  conferring  jurisdiction  should  be 
^  clear  and  unambiguous ;  and  the  words  of  the  13bh 
section  make  jurisdiction  depend  upon  the  ship,  or 
the  proceeds  thereof,  being  under  arrest.  Here 
the  ship  was  certainly  not  under  arrest,  and  I  in- 
cline to  think  that  the  word  ''proceeds"  means 
proceeds  of  the  sale  of  the  ship.  But  I  am  not 
prepared  to  say  that  where  a  sale  is  possible,  if  the 
full  value  oi  the  ship  is  paid  into  the  registry  in 
order  to  prevent  the  sale,  that  that  sum  would  not 
be  proceeds.  But  no  sum  was  so  paid  in  here. 
What  was  done  was  the  voluntary  payment  by  the 
defendants  of  5000Z.  into  court  for  the  purpose  of 
enabling  them  to  continue  their  suit  against  The 
Mary.  That  amount  is  not  in  any  sense  proceeds 
of  the  ship.  I  therefore  think  the  prohibition 
should  go. 

Lush,  J. — I  am  of  the  same  opinion.  To  give 
the  Court  of  Admiralty  jurisdiction  the  vessel 
must  be  under  arrest,  either  in  specie  or  by  its 
representative ;  and  I  agree  that  in  the  present 
case  the  court  was  not  in  possession  of  either.  The 
words  "  proceeds  thereof,  in  sect.  10  of  24  Vict.  c. 
10,  clearly  moan,  in  my  judgment,  "  proceeds  of 
the  sale,  or  money  resulting  from  a  sale.  Here 
the  money  was  in  no  sense  "  proceeds,"  because  it 
was  paid  in  under  sect.  34  voluntarilv,  to  enable 
the  defendants  to  continue  their  diamage  suit 
against  The  Mary.  And  it  was  because  the  ship 
Normandy  could  not  be  arrested  that  the  order 
was  made  under  sect.  34  to  bring  the  money  into 
court  to  answer  the  judgment  in  the  cross  suit 
against  her  owners. 

Brett,  J. — The  question  in  this  case — assuming 
as  I  do  that  prohibition  still  lies  to  the  Court  of 
Admiralty — is  whether,  under  the  circumstances 
alleged  on  this  record,  the  Court  of  Admiralty  had 
jurisdiction  under  24  Vict.  c.  10  s.  13,  to  entertain 
a  suit  for  limitation  of  the  defendant's  liability,  a 
suit  such  as  the  Court  of  Chancery  may  enter- 
tain under  the  514th  section  of  the  Merchant 
Shipping  Act  1854.  Now  the  Court  of  Admiralty 
has  no  such  original  jurisdiction ;  it  has  it  onlv  bv 
virtue  of  sect.  13  of  the  first-named  Act,  which 
enacts  that  "  Whenever  the  ship  or  vessel,  or  the 
proceeds  thereof  are  under  arrest  of  the  High  Court 
of  Admiralty,"  that  court  shall  have  jurisdiction, 
and  I  am  of  opinion  that  this  condition  must  exist 
at  the  commencement  of  the  suit.  "The  ship, 
or  the  proceeds  thereof,"  are  to  be  "under  arrest," 
and  the  real  point  to  be  decided  is  what  is  the  right 
meaning  to  put  upon  the  words  "proceeds  there^." 
The  phrase,  it  must  be  remembered,  is  used  in  tm 
Admiralty  Court  Act,  and  that  being  so,  we  mv 
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ask  whether  in  Admiralty  proceedings  any  tech- 
nical signification   belongs  to  it.     And  it  does 
appear  to  have  a  definite    and  well-onderstood 
meaning.    In  a  suit  in  rem  the  jurisdiction  of  the 
court  depends  on  the  possession  of  the  res,  or 
of  the  proceeds  of  the  res.    Either  the  res  or  the 
proceeas  must  be  "under  arrest,"    that  is  the 
proceeds  must  be  paid  into  the  registry  of  the 
court ;  and  they  are  the  proceeds  of  the  sale  of 
the  reSt  or  else  a  sum  of  money  paid  in  to  represent 
the  proceeds  and  to  prevent  the  sale.    Sucn  is  the 
statement  of  the  practice  in  Williams  and  Bruce's 
Admiralty  Court  ^Practice,  p.  197.    The  owner  may 
enter  a  caveat  against  the  warrant  to  arrest  the 
ship,  and  for  this  purpose  must  fifle  a  prsBcipe 
unaertaking  to  enter  an  appearance  in  any  cause 
which  may  be    instituted  against  the   property 
to  give  bail  or  pay  money  into  court;   ana  the 
rules  of  practice  (Williams  and  Bruce's  Admiralty 
Court  Ptactice,  pp.  189,  197n)  give  the  form  of 
praacipe,  which  in  describing  the  property  contains 
the  words,  "  Proceeds  arising  from  the  sale  of,  &c" 
though,  in  fact,  there  was  no  sale,  and  the  money 
is  paid  in  to  prevent  a  sale.    It  would  seem,  there- 
fore, that    in  the  word   "proceeds"  something 
more  may  be  included  than  the  proceeds  of  an 
actual  sale,  and  it  may  bo  that  where  the  res  on 
which  the  maritime  lien  attaches  is  of  greater  value 
than  Ibl,  a  ton,  which  is  now  the  maximum  of  the 
shipowner's   liability,  the    15Z.  a  ton    might  be 
regarded  as  "  proceeas  "  if  the  ship  was  where  she 
oould  be  seizea.    But  it  is  impossible  to  say  that 
this  sum  can  be  the  proceeds  of  the  sale,  where 
the  ship  could  not  be  seized,  or  where  as  here,  she 
has  ceased  to  exist.    Still  less  can  the  ordinary 
bail  paid  in  in  a  damage  cause  bo  regarded  as 
"proceeds,"  because  that  is  paid   in    after  suit 
instituted,  i.e.,  after  the  court  Ms  had  possession 
of  the  res.    Nor  can  the  bail  ^iven  under  sect. 
34  of  24  Vict.  c.  10,  be  "  proceeds  "  in  any  sense. 
It  is  money  paid  in,  not  instead  of  the  res,  but  "  to 
answer  judgment "  in   the    cross  cause.     With 
regard  to  the  decision  in  The  Northunibria  {sup.)  if 
the  construction  placed  upon  it  by  my  brother 
Willes  be  correct,  I  think  it  a  sound  decision.    But 
if  the  money  paid  in  there  was  only  in  lieu  of 
ordinary  bail,  then,  with  great  deference  to  the 
learned  judge  of  the  Admiralty  Court,  I  must 
express  great  doubt  whether  his  ruling  can  be 
supported. 

Judgment  affirmed. 
Attorneys  for  plaintiff,  Brookshank  and  OaUand. 
Attorneys  for  defendants,   Clarkson,  Son,  and 
Oreenwell,  for  Cromhie. 
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COURT  OF  QUEEN'S  BENCH,  GUILDHALL. 
ThursdoAf,  July  4, 1872. 
(Before  Hannen,  J.,  and  a  Special  Jury.) 
loNiDEs  V.  Pender. 
Barratry — Over  valuation — Concealment  of  mate- 
rial fad — Expected  profits — Connivance  of  ship- 
oumer   in  fraud  of  the  captain  —  Iwnocence  of 
owner  of  goods-^Evidence. 
v.,  the  owner  of  the  ship,  and  D.,  shipped  goods  on 
a  voyage  from  Hamhwrg   to  a  port   in  Asiatic 
Russia.     The  adventure  was  expected  to  he  enor^ 
moushf  profitable.      The  wlwle  cargo  sTvi^ed  wqa 


valued  ai  8000L,  Jyut  the  total  insuranost  e 
am>ounted  to  20,000Z.,  the  profils  being  var 
estvmaied  at  from  BO  to  125  per  cent  To 
these  profiis,  it  was  admitted  thai  the  gm 
been  overvalued  to  the  extent  of  ^  to  20  per 
and  there  were  heavy  insurances  of  eomrm 
Amongst  the  cargo  was  a  shipment  of  spirUi 
ing  l(X)Ol.,  but  valued  at  2800L  The  ikip 
down  in  fine  wealher  in  mid-ocean  wi&oiii 
knoum  cause. 
D.  brought  an  action  to  recover  commium,  pi 
on  charter,  and  1800L  of  the  2l8O0liniurt 
spirits.  It  was  pleaded  that  the  loss  to(u  no 
consequence  of  perils  of  the  sea ;  thai  tiie  con 
ment  of  the  over  insurance  was  concealvmi 
malerial  fact,  and  that  the  goods  were  tU 
with  the  fraudulent  design  of  sinking  the  j^ 
Held,  tliat  an  iyisurance  on  profits  must  he  tak 

mean  possible  profits. 
Held,  further,  thai  scuMling  a  ship  wOh  the  I 
ledge  of  V.,  the  shipowner,  but  wUhoui  (he  \ 
ledge  of  D.,  the  freighter,  was  barrairy,  in  r 
of  which  D.  might  recover  against  the  « 
writers. 
Excessive  valuation  is  almost  condusioe  wi 

of  a  fraudulent  intent. 
The  slips  mentioned  thai  profits  were  toheii 
"  hoioetier  high  they  mignt  be."  No  furiher 
of  tlie  over  imsura/nce  was  given  to  tiui  i 
writers. 
The  jury  found  that  the  over  valuations  were 
sive  cmd  material,  and  were  concealed  fr( 
underwriters. 
An  action  on  policies  to  recover  commissioi 
fits,  and  value  of  goods  insured  on  a  yoyagt 
Hamburg  to  a  port  on  the  coast  of  Asiatic  I 
The  real  pkantiffs  (the  nominal  plaintif 8 
their  brokers)  were  some  German  mercha 
Hamburg,  who  professed  to  have  discovered 
and  extensive  market  for  European  comm 
in  the  ports  of  Eastern  Siberia,  and  had  fo 
years  carried  on  commerce  there.  This  cod 
until  lately  had  been  carried  on  at  a  port 
Nicolaicfcsk,  at  the  mouth  of  the  Amoor, 
was  represented  that  enormous  profits  ha 
realisea  there,  especially  upon  spirits  and  t 
but  also  to  a  great  extent  upon  European m 
tures,  woollen  goods,  and  other  articles, 
represented  that  upon  tobacco  a  profit  of  1< 
cent,  and  on  spirits  500  per  cent,  nad  been  ] 
and  on  general  goods  25  or  30  per  cent.  I 
lar  instances  were  adduced  in  evidence. 
240  cases  of  spirits,  the  cost  price  of  wh 
400L,  had  realised  a  net  profit  of  2000?. 
some  cases  of  goods  which  cost  480L 
1338L.  and  in  1870  150  cases  of  goods  wl 
3651.  realised  net  1339L  It  was  also  sta^ 
witness  that  he  had  sold  cases  of  cigars 
region  at  a  profit  of  lOOOL  per  cent.  On  t 
hand,  there  was  evidence  that  these  instan 
exceptional,  and  that  the  average  rate  of  p 
25  per  cent. ;  and  while  one  of  the  adveni 
this  case  estimated  the  profits  on  spirits  at 
cent,  another  of  them  was  content  with  1 
80  per  cent.  It  appeared,  however,  < 
Eussian  Government  had  discovered  t1 
merce,  and  desired  to  share  in  the  pro^ 
and  with  this  view  imposed  excise  and 
duties  at  Nicolaiefesk.  Partly  in  i 
avoid  these  duties,  and  partly  to  < 
better  harbour,  the  trade  baa  of  late 
to  another  port  some  700  miles  to 
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called  Yiotona  B&y,  opposite  the  centre  of 
an.    At  this  plaoe  there  i«;a  splendid  .harbour, 

a  town  haa  sprang' :up  ^saJled'.Wladiowstock, 
the  trade  there  bati.W^Uv^i^nally' increasing, 
early  as  1871  the  GermanlQjrchantS:  alluded  to, 
>  had  already  been  eng^gedan  trade  at  'Nicclaic-, 
:,  Messrs.  Diekmann  l>eing  the  principal;  pro- 
jd  an  adventure  to  the  new  port  of  Wladiow- 
k,  and  a  ship  belonging  tO'Oneiof  them  (M. 
nicke)  was  chartered  K>r  the  purpose,  and 
?d  with  a  mixed -cargo,  composed  largely  of 
ts  and  tobacco,  but  comprising  also  a  variety 
X)11cn  and  other  manufactured  goods.  Both 
mann  and  Vemicke  shipped  goods  in  the 
Qture,  the  former  chiefly  spirits,  the  other 
bs  and  other  goods.  In  their  correspondence 
spoke  of  25  per  cent,  profit,  but  in  their  insu- 
3  they  valued  it  at  80  per  cent,  and  150  per 
Insurances  were  effected  upon  shij),  cargo, 
ht,  profits,  commission,  and  everything  else 
was  insurable,  to  the  total  amount  of  2O,000Z. 
c  of  these  insurances  were  effected  at  Hamburg, 
omc  through  brokers  in  London,includin^ those 
sued  upon.  The  ship  was  insured  for  4000/.  at 
burg ;  the  goods  were  insured  for  nearly  13,000?. 
veral  policies,  some  in  Hamburg  and  some  in 
ion .  Freight  was  insured  to  the  amount  of  1  liX)L; 
nission  was  insured  for  1500L,  in  more  than 
3olicy,  one  of  which  was  now  sued  upon ;  and, 
cldition,  there  was  a  policy  for  1000/.  on  safe 
al  of  the  vessel.  The  English  policies  wore 
all  effected  in  the  same  office.     Instructions 

given  to  insure  ;2000Z.  in  the  London  and 
incial,  lOOOZ.  in  the  Globe,  4000/.  in  the  North 
a,  and  1000/.  at  Lloyd's.  This  latter  was  one 
ose  now  sued  upon.  Out  of  the  4<J00/.  directed 
o  insured  in  the  North  China,  3000/.  upon 
ts  had  been  transferred  to  Lloyd's,  and  was 
of  those  now.  sued  upon,  leaving  1000/.  still 
fed  in  .the  North  Clpiina.  The  insurances 
h  wore  questioned  were  those  upon  tlie  goods 
commis3ion.  .  It  was  alleged  thattlie  goods 
i  enormously  over-insured;  and  that  as  most 
lem  belonged  to  the  adventurers,  the  comniis- 

was  for  the  most  part  either  fictitious,  or 
ided  in  the  profits,  which  were. added  to  and 
ided  in  the  value  of  the  goods  ins^ured.     It 

admitiKMl  on  the  part  of  the  plaintiffs  that 
e  had  been .  a  considerable  -  addition  to  the 
price  of  the  goods  on  account  of  the  profits, 
object  being,  they  said,  to  secure  the  large 
its  they  expected  to  realise.  This  addition, 
ever,  on  the  whole  did  not  exceed  25  or  oO 
cent,  and  though  it  was  admitted  that  there 

a  larger  addition  to  the  vahie  of  the 
:ts  and  tobacco,  this,  it  was  said,  was  partly 
account  of  the  higher  profits  and  partly 
account  of  duties  which  it  was  expected 
Id  be  imposed,  but  which  would  not  apply 
oods  previously  shipped.    This  duty,  it  wjis 

would,  at  four  roubles  on  sixteen  quarts,, 
imt  upon  the  quantity,  of  spirits  shipped  .to 
7.,  the  whole  of  which  would  be  bonus  to  the 
tnturers.  In  this  way  it  was  that  they  valued 
ts  which  cost  1000/.  at  2800/. ;  but .  on  the 
r  goods  generally  the  addition  was  said  to  be 

25  per  cent.  The  parties  did  not  differ 
tly  as  to  the  cost  value  of  the  goods  shipped, 
;h  one  side  made  a  little  under,  andl  the 
r  a  little  over  8000/.  Adding  25  per  cent,  for 
it,  thii  ^Ould  come  to  10,0002.  The  freight 
id  briijig  it  to  11»0Q0/.,  and  the  addition  for 
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anticipated  duties,  reckoned  as  bonus,  would  bring 
up  the  amount  to  12,000/.  above  the  amount  of  the 
insurances  on  goods.  The  captain  himself  had  a 
small  venture  of  cigars  not  over-insured.  This 
was  the  plaintiff's  case. 

The  defendants  pleaded  that  the  goods  insured 
were  not  lost  by  perils  of  the  sea ;  that  they  were 
excessively  over- valued ;  that  there  was  conceal- 
ment of  the  over-insurance ;  and  that  the  goods 
"v^ere  shipped  with  a  fraudulent  design  that  the 
vessel  should  be  sunk  and  lost. 
'  To  negative  the  alleged  over-insurance,  evidence 
was  given  that  the  merchants  sent  through  their 
brokers  their  valuations  (in  Oerman),  and  the 
"  slip  "  or  proposal,  stated  that  the  insurance  was 
to  be  on  profits,  however  high  they  might  be.  All 
the.  policies  on  goods  were  valued.  According 
to  the  defendants,  the  alleged  additions  to  value 
on  account  of  anticipated  profits  were  grossly 
excessive,  the  profits  being  really  imaginary,  and . 
the  case  as  to  the  supposed  .  bonufi  arising 
from  remission  of  anticipated  duties  was  vision- 
ary and  illusory.  It  was  insisted  that  there 
was  an  addition,  not  of  25  per  cent.,  but  of  nearly 
80  per  cent,  to  the  real  value  >  of  ;the  goods ;  and 
as  to  the  profits  and  commission  and  freight^  it  was 
insisted  that  the  same  thing  was  insured  over  and 
over  again,  the  profits  being  added  to  the  prico,  as 
well  as  the  freight  and  charges,  and  the  commission 
being  really  only  a  mode  of  charging  the  profit 
over  again  ;  and,  finally,  it  was  said  that  the  insur- 
ance of  1000/.  for  "  safe  arrival "  of  the  vessel — . 
already  abundantly  insured — was  in  reality  a 
repetition  of  the  insurance.  In  these  various 
ways,  it  was  urged,  the  over-insurance  Simoimted 
to  scveml  thousands  of  pounds,  and  the  adven-  r 
turers  had  an  interest  to  that  amount  in  the 
vosaol  going  down.  The  vessel  sailed,  thus  .in- 
sured, in  April,  and  on  the  18th  May  went  down  in ; 
mid-ocean,  in  fine  weather,  without  any  apparent 
cau.se.  Suddenly  the  ship  began  to  leak,  and  in. 
an  hour  or  two  had  eight  or  nine  feet  of  Tvater  in 
the  hold.  The  captain  said  he  thought  he  had  felt 
a  shock,  but  no  one  else  had  felt  it,  and  he  himself 
said  he  thought  no  more  of  it,  especially  as 
he  paw  nothing  to  cause  it,  and  he  thought  it 
was  a  mere  stroke  of  the  sea.  The  sea,  how-< 
ever,  was  quiet,  with  only  a  "  swell/'  and  there 
was  no  apparent  cause  for  the  catastrophe.  How- . 
ever,  the  ship  rapidly  filled,  and  the  captain  came 
on  deck,  and  said  the  ship  was  sinking,  and. 
ordered  out  the  boats,  and  he  and  the  crew 
escaped.  They  were  picked  up;  he  and  some  o? 
the  crew  weijit  to  Hamburg  and  others  to  Liver- 
pool. Those  who  came  to  London  made  no  secret 
of  their  belief  that  the  ship  had  been  scuttled.  An 
inquiry  was  held  at  Hamburg,  but  the  captain  was 
absolved  and  the  Hamburg  insurers  paid.  The 
English  underwriters,  however,  were  not  satisfied. 
The  Globe  paid ;  but  the  North  China,  the  London 
and  Provincial,  and  the  underwriters  at  Lloyd's 
resisted,  and  cvidcrico  was  taken  at  Hamburg 
iinder  a  commission,  whei*e  the  captain  and  the 
mate  were  witnesses  for  the  plaintiffs.  Neither  of 
them,  nor  any  of  the  crew,  was  called  as  a  witness 
at  the  trial,  and  two  of  the  crew  were  called  as 
witnesses  for  the  underwriters.  They  disproved 
any  "  shock,"  and  nautical  evidence  was  given  to 
show  th&t  any  blow  which  could  have  caused  a 
serious  leak  must  have  given  such  a  shock  to  tha 
vessel  as  must  have  made  all  its  timbers  qui^^. 
and  knocked  every  one  down.  ^ 
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Sir  /.  Kar$lake,  Q.C.,  Buit,  Q.C.,  and  F.  if. 
WhiU  were  for  the  plaintiSs. 

H.  Jainei,  Q.O.,  Wafkin  Williamt,  and  La,ny«n 
for  the  defondants. 

Hannen,  J.,  Bummed  up  the  cose  to  the  jaiy. 
He  observed  that,  notwitt^tondinp  the  length  to 
which  the  case  htid  ran,  he  thought  their  verdjct 
would  tnm  npon  certain  broad  points  on  which 
the  facta  were  not  materially  diapnted.  The 
qnestiona  for  their  deciuion  wore :  —  First, 
whether  the  vatuatione  were  exccseive,  especiallj 
aa  to  profits  P  secondly,  whether,  if  so,  they  were 
fraudulent  P  thirdly,  was  it  material  for  the  undor- 
writera  to  know  if  the  Taluations  were  excea- 
eire  P  fonrthly,  were  they  conceiiled  from  the 
underwritera  r  fifthly,  was  the  vessel  lost 
through  the  "perils  of  the  seas"  iuHorcd 
agaiDBt  P  sixthly,  was  it  intended  by  the  aS' 
BQred  that  the  vessel  should  be  lost  P  As  to  the 
question  whether  the  goods  were  excessively  over- 
valued, no  doubt  in  "  valued  policies,"  in  which 
the  value  of  the  goods  was  stated,  it  was  to  be 
taken  generally  that  disputes  aa  to  the  value  were 
preolnaed.  Bat  this  was  a  question  mainly  as  to 
expected  proBta,  as  on  both  sidos  the  cost  value  was 
agreed  at  about  80001.  Now  as  to  the  profits,  the 
question  was  whether  the  estimate  was  above 
what  could  he  reasonably  contemplated  under 
the  circnm  stances.  It  was  not  because  the 
estimate  was  high  that  therefore  it  was  excessive, 
provided  it  was  not  beyond  what  might  not 
nareaaonably  be  expected  ;  but  there  wds  a  limit, 
and  it  was  not  because  Whittington  got  1000/.  for 
a  cat  that  therefore  a  cat  could  be  inaured  for  lOOOf. 
Here  it  was  spirits  which  were  insured,  and  in- 
stances had  been  given  in  evidence  of  enormous 
Eofits  reused  on  spirita — aa  much  oa  170  per  cent. 
It,  on  the  other  hand,  it  waa  said  that  these 
instances  were  exceptional,  and  other  parties  hod 
insured  spirits  to  toe  very  same  place,  at  a  profit 
of  26  per  c«nt.  As  to  this  the  jury  must  judge  and 
decide  in  their  own  minds  whether  the  assured 
could  reasonably  have  expected  such  a  profit  aa 
would  justify  an  insurance  of  spirits  which  cost 
less  than  lOOOI.  for  28002.  Aa  to  coniiniasion,  a 
man  conld  hardly  earn  oommiasion  on  his  own 
goods,  and  to  a  great  extent  these  goods  were  Diek- 
mann's  own,  though  he  was  to  receive  commission 
on  the  goods  of  others.  As  to  the  ship  it  muKt  he 
admitted  by  the  underwriters  that  there  was  no 
excess  of  valuation,  and  the  insurance  was  for  the 
real  value.  The  shin  belonged  to  another  merchant, 
Vemioke,  who  haa  valued  his  profits  at  79  per 
cent.,  including  spirits.  And  it  was  a  remarkable 
fact  that  while  one  of  the  supposed  partners  in 
the  frand  rated  his  profits  on  spirits  at  150  or  IfJO 
per  cent.,  another  of  them  was  satisfied  with  less 
than  80 — that  is,  with  about  half  the  amount  clamed 
Igr  the  other.  This  was  accounted  for  by  the  plaintiff 
Diekmann  in  this  way — that  ho  hod  been  to  East 
Siberia,  and  knew  the  market  bettar  than  his  co- 
adventnrer.  And  if  so,  then  it  went  to  negative 
the  concert  which  was  presupposed  in  a  case  of 
conspiracy.  On  the  other  hand,  it  must  not  be 
lost  sight  of  that  these  parties  had,  in  their  cor- 
respondence, spoke  of  valuing  their  profits  only  at 
25  per  cent.  On  the  whole,  was  the  valuation  bo 
excessive  that  it  conld  not  be  deemed  to  have  been 
reasonable  p  If  so,  was  it  fraudulent  P  If  there 
was  a  clear  case  of  excessive  valuation,  it  waa 
difficult  to  conceive  how  it  conld  be  otherwise  than 
"Sadnlant  Even  if  not  fraudulent,  was  ibmat^^itl 


that  the  underwriters  should  know  of  itP  At  lo 
this,  assuming  the  valualdoQ  to  be  excessive,  tie 
assured  was  for  some  reason  so  oertain  that  thoc 
would  be  a  loss  as  to  be  content  to  pay  inexce^^in 
premium  ;  and  was  it  not  material  that  the  mider 
writer  ahould  know  of  it  P  If  so,  had  it  been  con- 
cealed P  As  to  this  the  merchants,  through  their 
brokers,  had  certainly  laid  before  the  underwriten 
their  valuations,  and  the  Blip  or  proposal  for  the 
pohcy  stated  that  the  inaurance  was 
profits,  "however  high  they  maybe." 
meant  possible  profits,  not  such  as  wi 
Bible,  or  could  not  reasonably  be  expected.  >eit, 
was  the  vessel  lost  through  "  tne  perik  of 
the  Bcas "  insured  against?  Aa  to  this  tie 
facts  were  that  the  vessel,  a  good  ^U 
ship,  went  down  suddenly  in  fine  weather,  in 
mid-ocGOn,  without  any  known  cause.  And 
other  hand,  there  was  the  opportunity  and  tbot 
were  the  means  of  scuttling  the  ship.  The  captiio 
had  access  to  the  hold  from  his  cabin,  and  he  hid, 
with  other  tools,  an  anger,  by  which  he  could  hin 
mado  holes  in  the  sidos  of  the  vessel,  and  he  «■ 
in  hia  cabin  at  the  time  when  the  ship  began  to  EH 
Then  there  was  the  conduct  of  the  captain.  5> 
had,  he  said,  felt  the  shock  so  slight  that  he  \ak 
no  notice  of  it,  and  no  one  else  on  board  fell  ii, 
and  it  was  sugeestod  that  this  was  the  csum  i 
the  disaster.  Nautical  men  had  givrai  evidenci 
to  show  that  it  conld  not  have  been  £0,  ni 
though  a  floating  wreck  might  perhaps  hm 
caused  such  damage  as  might  sink  a  ship,  i 
was  difficult  to  understand  how  this  conld  be,  lai 
yet  the  shock  be  so  alight  as  acarcoly  to  be  fill 
And  if  so,  then  there  was  nothing  to  aoconat  fir 
the  vessel  going  down  as  it  did.  Indeed,  tbeaa 
all  denied  that  riiere  had  been  any  shock  at  »ll,u' 
though  the  crew  had  been  separated  they  concund 
in  this  denial.  There  waa  certainly  an  sbsanx^ 
evidence  of  motive  in  the  captain  to  scmtle^ 
vcBsol,  and  he  had  been  relieved  from  the  init»  j 
tion  alter  au  investigation  at  Hamburg.  Vt,  \ 
however,  was  a  criminal  charge  against  him,  ui 
a  criminal  charge  required  full  proof;  wbotM 
here  the  onm  was  on  the  plaintiffs  to  s^tuff  tV 
jury  that  the  veaael  waa  lost  by  the  "  perils  of  ^ 
seas."  If  that  wasnot  madeout  to  theirsatiEhi~"^ 
then  they  must  consider  whether  the  ci.] 
scuttled  the  ship.  And  if  he  did,  then  tbef 
consider  whether  it  was  done  with  the  bwir 
and  privity  of  the  real  plaintiffs— that  ii, 
knowing  beforehand  that  he  was  to  do  it  K 
he  bad  done  it  of  his  own  head,  or  at  the  ia. 
tion  of  Yemicke,  the  shipowner,  but  ^^^ 

knowledge  of  the  real  plaintiff,  Diekmun,  1^*^^^, 
would  be  barratry — that  is,  a  loss  cauMd  ^^^^  , 
misconduct  of  the  crew  or  the  captain,  aa^^^ 
would  be  a  loss  covered  by  the  policy,  bx i^^^^^ 
of  insurance  included  a  loss  by  bairauy.  M---^^ 
to  the  jury  the  questions  above  suited,  and  tfc^— ^^" 
once  retii^  to  consider  their  verdict. 

Watkin  WiUiam»  objected  that  the  lattoi^  ^ 
the  direction  as  to  bajratiy  was  «TOneoo»,____.  — 
was  laid  down  that  if  the  captain  sunk  the  s- 

tho  instigation  of  Vemicke,  the  BhipowiieT,_ . 

out  the  knowledge  of  Diekmann,   it  ww 

barrati^.      He   submitted    that    faamby 

be  a  crime  against  the  employer,  the  omw^  "^ 

H&KXEir,  J.,  said  he  adhend  to  his  wii^^^^ 
down,  that »  km  sight  bl'' 


^1 


MARITIME  LAW  OASES. 


435 


] 


LSBSAU  AND  ANOTHER  V,  GeNEBAL  StEAK  NAVIGATION  COMPANT. 


[O.P. 


urded  one  party  which  was  not  bo  as  to 
c(a), 

jury  found  that  the  valuations  for  the 
ices  were  excessive,  and  that,  though  they 
.ot  say  whether  the  valuations  were  fraudu- 
ey  were  of  opinion  that  they  were  material, 
re  concealed.  They  further  found  that  the 
n-as  not  lost  by  the  perils  of  the  seas,  but 
•uld  not  say  whether  or  not  it  was  intended 
assured  that  it  should  be  lost. 

Verdict  for  tlie  defeiidants. 
rneys  for  the  plaintiffs,  HiUyertaidFenwkk 
rneys  for  defendants,  Thomas  and  Hollains, 


>nBT   OF    COMMOir    FLEAS. 

9d  by  H.  H.  Hockino  and  H.  F.  Poolbt,  Esqrs., 
BorriBtera-at-Law. 


Nov,  9  and  12, 1872. 

BEAU  AND  ANOTHEK  V,   GeNEBAL   StEAM 

Navigation  Company. 

lading — Cotistructioyi  —  "  Lin&n  goods  "  — 
!tte,  weight,  and  contents  unknown"  — 
fpel. 

I  bill  of  lading  described  tlie  goods  shipped 
Thirteen  packages  books,  wood/work,  whale- 
,  Dutch  docks,  shoes,  and  linen  goods,"  and 
iho  stamped  by  tlie  master  with  ths  words, 
Lfi;  weight,  and  contents  unknown  :** 
alt  the  proper  construction  of  the  contract 
that  the  shipowners  contra/sted  to  carry  what- 
(fooihf  were  contained  in  tlie  packages,  and 
hey  were  tlierefore  bound  to  carry  silk  stufs 
ined  in  one  of  the  packages,  tliere  being  no 
uce  of  wilful  or  fraudulent  misstateineni  on 
irt  of  the  shippei's : 

iho,  that,  although  the  freight  charged  for 
goods  was  lower  iJian  that  for  silk  stuffs,  tlie 
ers  were  not  estopped  from  proving  tlie 
ry  of  silk  stuffs  to  the  shipowner's. 
IS  an  action  brought  in  the  Mayor's  Court 
ver  damages  for  the  non-delivery  of  two 

is  is  a  rosuscitation  of  the  qaestion  whether, 
tandinff  the  fact  of  barratry  beingr  oommitted 

knowledge  and  consent  of  the  shipowner,  the 
'  may  recover  against  the  underwriters.  We  cer- 
bought  it  firmly  settled  that  there  cannot  be 
except  as  against  the  owner  of  the  ship,  and  a 
r  cannot  recover  unless  ho  is  owner  pro  hoc  vice. 
V.  Bourdieu  (1  Term  Rep.  323),  Lord  Mansfield 
Che  point  to  be  considered  is,  whether  barratry 
>mmittod  against  any  but  the^wners  of  the  ship  ? 
ar,  beyond  contradiction,  that  it  cannot."  The 
to  gave  was  this :  "  Barratry  is  something  con- 
the  duty  of  the  master  and  mariners,  the  very 
which  imply  that  it  must  be  in  the  relation  in 
ley  stand  to  the  owner  of  the  ship.  An  owner 
>inmit  barratry  ;  he  may  make  himself  liable  by 
ulont  conduct  to  the  owner  of  the  goods,  but 
^  barratry" — "  not  as  for  barratry,"  meaning,  of 
»i:  the  purpose  of  giving  the  owner  of  goods  a 
:^cover  in  respect  of  it  as  against  the  under- 
Phillips  (Insurance  s.  1079)  notices  the  case  of 
-erer  navigating  the  ship  afc  his  own  risk,  and 
e  appointment  of  the  master,  who  deviated  with 
by  of  the  owner,  but  without  the  knowledge  of 
^rcr.     That  was  held  barratry,  to   use   Mr. 

words,  "  in  respect  of  others  than  the  owner  ;* 
itist  not  bo  taken  as  extending  beyond  the 
»  for  Darwin,  who  recovered  in  Vallejo  y. 
1  Cowp.  143) — the  case  referred  to — was  found 
^ry  to  be  owner  pro  hoc  vice.  Unless,  therefore, 
^ove  case,  Dieckman  can  be  said  to  have  been 
3  hoc  vice,  the  ruling  of  tiie  learned  judge  is 
^ixg :  {Stamma  y.  Brown,  2  Str.  1173.)— F.  0.  C. 


pieces  of  silk  breadstuff  delivered  to  the  defen- 
dants to  be  carried  hy  them  as  carriers  from  Bou- 
logne to  London. 

The  first  count  of  the  declaration  stated  "  that 
in  consideration  that  the  plaintiffs  would  deliver  to 
the  defendants  as  and  hemg  carriers  of  goods  for 
hire  certain  eoods,  to  wit,  silk  hroadstrSs,  to  be 
by  the  defendants  carried  from  Boulogne  to  Lon- 
don, and  there  delivered  according  to  the  directions 
of  the  plaintiffs,  certain  perils  and  casualties  only 
excepted  for,  freight  to  he  paid  by  the  plaintiffs  to 
the  defendants  in  that  behalf,  the  def enaants  within 
the  jurisdiction  of  this  court  promised  the  plaintiffs 
to  carry  the  said  goods  from  Boulogne  to  London 
aforesaid,  and  there  deliver  the  same  according  to 
the  directions  of  the  plaintiffs  in  that  behalf,  except 
as  aforesaid,  and  the  plaintiffs  within  the  jurisdic- 
tion aforesaid,  delivered  the  said  goods  to  the 
defendants,  and  the  defendants  received  the  same 
for  the  purpose  and  on  the  terms  aforesaid,  and  the 
plaintiffs  directed  the  defendants  to  deliver  the 
said  goods  at  a  certain  place  in  London  aforesaid, 
and  the  defendants  were  not  prevented  from  de- 
livering the  said  goods  by  any  of  the  perils  and 
casualties  so  excepted,  and  all  conditions  were 
fulfilled,  and  all  tnings  happened,  and  all  times 
elapsed  necessary  to  entitle  the  plaintiffs  to  have 
the  said  goods  delivered  by  the  defendants,  yet 
the  defencbnts  did  not  deliver  the  said  goods  to 
the  plaintiffs  as  aforesaid,  but  a  portion  thereof 
only,  and  the  residue  of  the  said  goods  was  by 
default  of  the  defendants  wholly  lost  to  the 
plaintiffs." 

The  second  count  stated  "  that  in  consideration 
that  the  plaintiffs  delivered  to  the  defendants  cer- 
tain goods  to  be  safely  kept  and  taken  care  of  by 
the  defendants,  and  to  be  redelivered  by  the  de- 
fendants to  the  plaintiffs  on  request  for  reward  to 
the  defendants,  the  defendants  within  the  juris- 
diction aforesaid  promised  the  plaintiffs  to  safely 
keep  and  take  care  of  the  said  goods,  and  to  rede- 
liver the  same  to  the  plaintiffs  on  request,  and 
afterwards  the  plaintiffs  requested  the  defendants 
to  redeliver  to  them  the  said  goods,  and  a  reason- 
able time  for  the  redelivery  thereof  elapsed  after 
such  request,  yet  the  defendants  did  not  redeliver 
the  said  goods  to  the  plaintiffs,  but  a  portion 
thereof  only,  whereby  the  residue  of  the  saia  goods 
was  and  is  lost  to  the  plaintiffs.  To  the  plaintiffs, 
damage  of  ISl.  lis.  Id.,  and  therefore  they  bring 
suit,"  Ac. : 

The  pleas  were :  first,  that  they  did  not  promise 
as  alleged ;  secondly,  that  they  deny  the  alleged 
bribes  ;  thirdly,  that  the  plaintiff  did  not 
deliver  the  said  goods  for  the  purpose  and  on  the 
terms  alleged;  fourthly,  that  the  alleged  agree- 
ments were  made  subject  to  the  terms  and  con- 
ditions, amongst  others,  that  packages  containing 
silk  should  be  specially  notified  to  the  master 
of  the  defendants'  vessels,  and,  further,  that 
a  declaration  of  separate  marks  and  num- 
bers, and  weights  of  each  package  should  be  left 
at  the  office  of  the  defendants  before  delivery  on 
board  the  defendants'  vessel,  and  that  in  default 
of  the  observance  by  the  plaintiffs  of  the  aforesaid 
terms,  or  any  of  them,  the  defendants  should  not 
be  liable  for  any  loss  or  damage  to  any  sucli  pack- 
ages, and  the  defendants  say  tnat  the  ])laintiffs  did 
not  observe  the  said  terms,  but  wholly  failed  so 
to  do. 

Replications — first,  issue;  secondly,  to  the  4th 
plea  :   That  the  said  goods   in  thu    declaration 
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mentioned  were  not  nor  did  they  consist  of  pack- 
ages containing  silk,  nor    wcro  they  silk  within 
the  meaning  of  the   said  terms   and  conditions 
therein  mentioned,  or  any  of  them. 
The  following  were  the  particnlars  of  demand  : 

To  two  pieoee  of  Bilk  broadstnffs  delivered  to  the  defen- 
dants on  Doard  their  steamer  Cologne,  on  the  25th  Oct. 
1871,  in  a  case  marked  C,  and  nnmbered  1146,  and  S.  N. 
674,  for  carriage  to,  and  warehousing  at  London,  but 
which  said  pieces  of  silk  broadstuffs  defendants  have 
failed,  neglected,  and  refused  to  re-deliver  to  plaintiffs, 
ISl.  llfl.  Id.    Above  are  the  said  particulars. 

Dated,  27th  March  1872. 

It  was  proved  at  the  trial  in  the  Mayor's  Conrt 
that  the  case  containing  the  silk  broadstuffs  was 
sent  from  the  plaintiffs*  Paris  house  to  Boulogne 
railway  station,  where  it  arrived  on  the  morning  of 
the  25th  June  1871.  It  was  weighed  at  the  railway 
station,  and  carted  thence  down  to  the  quay,  and 
afterwards  put  on  board  the  defendants*  steamship 
Cologne  at  4  or  5  o'clock  p.m.  The  case  was 
marked  at  Boulo^e  L.  1146.  A  bill  of  lading  of 
which  the  followmg  is  a  copy  was  signed  by  the 
master  of  the  Cologne, 

Shipped  in  good  order,'  and  well  conditioned,  by  Lobcan 
and  Od.,  as  agents  in  and  upon  the  ^[ood  steamship  or 
vessel  called  the  Cologney  whereof  is  master. for  this 
present  voyage  Freenuui,  and  now  riding  at  anchor  in 
the  port  of  Bonlognie,  and  bound  for  London.  ' 
L.  C.  49^11  or  H.  C.  4668 
„     4dl4  torn 

„  4930-4968.70—4098  in  bad  oonditon,  broken. 
„  1153  or  1156 
13  packages 
Being  marked  and  numbered  as  on  the  other  side,  and 
which  are  to  be  delivered  in  the  like  good  order,  and  well- 
conditioned,  at  the  aforesaid  port  of  London,  the  act  of 
Qod,  the  Queen's  enemies,  fire,  machinery,  boilers,  steam, 
and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  excepted,  unto  Messrs.  Jjeboau  and  Co.,  or  to 
their  assigns.  itYoight  paid  in  Bouloprne,  with  primage 
and  average  accustomed.  In  witness  whereof  the  master 
of  the  said  vessel  hath  affirmed  to  three  bills  of  lading, 
all  of  this  tenor  and  date,  one  of  which  bills  being  accom- 
plished, the  others  to  stand  void.  Dtttcd  in  Boulogne- 
Bur-Mer,  25th  Oct  1871. —H.  Frieman. 

The  goods  to  be  taken  out  within  six  hours  after  arrival, 
or  the  same  will  be  transshipped  into  lightors  and  wu re- 
housed or  landed  on  the  quay,  all  at  the  couRignoe's  risk 
and  expense. 

Ship  not  accountable  for  leakage  or  breakage,  deteriora- 
tion in  value,  or  from  the  wrong  delivery  of  goods  caused 
by  error  or  insufficiency  in  marks  or  numbers. 

Value,  weight,  and  contents  unknown. 

Consignees  are  to  consider  as  null  and  void  any  men- 
tion added  to  the  bill  of  lading,  statiug  that  the  goods 
have  been  shipped,  wet,  damaged,  or  in  any  bad  con* 
dition,  unless  approved  of  by  Leboau  and  Co. 

(Kudorseracnt.)  L.  C.  11!^  to  1146,  thirteen  packages, 
books,  woodwork,  whalebone,  Dutch  clocks,  shoos,  and 
linen  goods. 

The  words  "value,  weight,  and  contents  un- 
known "  were  stamped  on  the  bill  of  lading  by  the 
master,  at  the  time  the  goods  wore  received  by  him. 
On  the  arrival  of  the  snij)  in  London  the  case  was 
warehoused  in  a  part  of  defendants*  warehouse 
usually  set  apart  for  goods  consigned  to  the  plain- 
tiff, and  on  its  being  opened  by  the  plaintiffs  it  was 
found  that  two  pieces  of  silk  stuff  were  missing. 
It  was  proved  that  the  freight  charged  for  silk  was 
much  heavier  than  that  for  linen  goods.  The  jury 
found  as  a  fact  that  the  description  "linen  goods 
on  the  face  of  the  bill  of  lading  .was  a  misstatement, 
but  that  the  misdescription  was  inadvertent  and 
not  wilfully  made  in  order  that  the  goods  might  be 
carried  at  a  lower  rate.  They  found  a  verdict  for 
the  plaintiff  for  ISl, 
A  rule  having  heen  obtained  on  t\io  moWon  o^ 


Mr.  Finlay  to  set  aside  the  yerdict  for  the  pk 
and  enter  a  nonsuit,  on  the  ground  that  then 
no  evidence  to  go  to  the  jury  of  the  contrac 
out  in  the  declaration  and  in  the  particalars, 
also  on  the  ground  that  the  plaintiffs  were  estof 
from  proving  the  delivery  of  goods  other  t 
linen  goods  to  the  defendants, 

FU:ul,  Q.C.  and  Waddy,  showed  caiise.~T 
contended  that  the  words  "linen  goods"  amoQt 
to  a  representation  only,  and  not  a  warranty, ; 
(the  jury  having  negatived  the  evidence  of  fra 
did  not  avoid  the  contract.  Moreover  these  vo 
were  overridden  by  the  words  "  value,  weight  i 
contents  unknown,'*  stamped  by  the  defendantj 
the  bill  of  lading,  and  the  effect  was  that  the 
fendant  had  contracted  to  deliver  the  goods  p 
tained  in  the  package,  whatever  they  were.  Tl 
cited  J(.88f'll  V.  Bath  (L.  Rep.  2  Ex.  270).  K  t 
were  the  true  construction  of  the  contract,  tb 
could  be  no  estoppel. 

Talfounl  Salter  and  Finlay  in  support  of  i 
rule. — There  was  no  contract  by  ,the  defendants 
carry  silk  broadstuffs.  Tlie  misstatement  in  1 
bill  of  lading  amounts  to  legal  fraud,  which  d< 
not  necessarily  imply  moral  fraud:  (Polhld 
Walter,  V>  B.  &  Ad.  V22).  The  defendants  havi 
been  deceived  by  it,  are  not  responsible  for  t 
loss. 

Kent's  Commentaries,  p.  COi ; 

Story  on  Bailments,  p.  567  ; 

Angell  on  Carriers,  §  262,  264 ; 

liatson  V.  Donovan,  4  B.  &  Ad.  21 ; 

APCance  v.  London  ami  Nurth-West^m  RaHvia]!  C 
pany,  7  H.  A  N.  477. 
By  having  the  bill  of  lading  proffered  to  tb 
the  defenfimts  were  j^ut  off  making  any  inqnir 
to  what  were  the  contents  of  the  package, 
only  fjuestion  that  the  defendants  could  bave^^ 
was  whether  the  statement  contained  in  the  hi 
lading  was  correct.  There  being  then  no  cont 
to  carry  silk  stuffs  the  defendants  were  me 
involuntary  bailees.  Thoy  cannot  be  held  li 
for  the  ^■aluo  of  good.s  the  freight  for  which 
much  higher  than  that  charged  for  linen  g( 
and  the  loss  of  which  would  entail  upon  ih« 
larger  payment. 

liiitson  V. Donovan,  judgment  of  Holroyd,  J, at i 

liiflvy  Y.  Hitrne,  5  Bing.  217  (judgment  of  B«t, 

Tltchhonu^  V.  White,  1  Str.  144  ; 

Hih'tj  V.  Morris,  Carthew,  -185. 

The  words  "  weight,  value,  and  contents  unkno 
may  be  read  so  as  to  bo  consistent  with  the 
scription  **  linen  goods  "  as  meaning  "  linen  goc 
value,  wciglit,  and  description  unknown." 
true  (juestion  is,  what  was  the  effect  of  ther 
sentntion  on  tbo  carrier  ? 

Ht'lfast  and  Jiallyuifna  Railway  Companyr. 
0  H.  of  L.  556  ; 

Walker  v.  Jackson,  10  M.  &  W.  161. 

Secondly,   on  the  point  of  estoppel.    By  r\ 

senting  that  tbe  goods  were  linen,  the  plaii 

induced  the  defendants   to   alter   their   poe 

and  incur  risk.     If  the  freight  had  been  pai 

for  silk  the  defendants  would  have  had  a  b 

sum  in  hand  to  meet  their  liabilities : 

Foster  V.  Colhy,  3  H.  &  N.  705 ; 
Howard  v.  Tucker,  1  B.  A  Ad.  712  ; 
Hollister  v.  Nowlen,  19  Wend,  294; 
Phillips  V.  Erie,  8  Pick.  182. 

Bo V ILL,  C.  J. — In  this  case  the  jury  h»TB  » 

tived  the  existence  of  any  fraud  or  miaoooM 

the  part  of  the  defendants,  with  refenMt^ 

I  description  and  nature  of  the  goodt- 

\  i^T^>3A<&^  iToroi  %Q\si^  ifito   the  qiw 
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nt  of  damages.  The  only  question 
jvhcther  the  learned  judge  at  tne  trial 
o  direct  the  jury  in  favour  of  the 
lie  contract  declared  upon  is  contained 
lading,  and   upon  that  it  must  l)e 

o  j)laintifrs  represented  to  the  defon- 
the    package    in   question   contained 

but  that  the  dcfeudants  refused  to 
II  tlio  footing  absolutely  tliat  it  con- 
iroods,  and  declined  to  a.ssent  that  the 
>l"  the  description  mentioned  by  tho 
:ic  eilect  ot  this  state  of  things  is, 
lo  part  of  the  contract  that  the  case 
len  goods,  and  I  am  of  opinion  that 
its  were  not  bound  to  deliver  linen 
)  plaintitfs.    They  expressly  repudiate 

as  to  the  nature  or  contents  of  the 

le  memorandum,  **  value,  weight,  and 
known,"  was  to  prevent  their  -being 
luch  as  they  had  not  in  fact  ascer- 
did  not  assent  that  the  contents  were 
This  was  the  view  taken  by  the 
es  of  the  Court  of  Exchequer  in  Jesael 
lep.  2  Ex.  267).  Now,  tnis  bcin^  the 
lies  upon  the  defendants  to  get  nd  of 

do  they  attempt  to  do  so  P  Simply 
the  statement  made  to  them  that  the 
linen.  But  that  was  a  mere  declara- 
I)pears  to  have  been  made  innocently, 
y%  and  without  fraud.  If  there  had 
idulent  misstatement  made  by  the 
:)rder  to  induce  them  to  carry  at  a 
)fc"  freight,  then  the  Ciise  would  fall 
iloctrine  of  M'Canre  v.  Londini  and 
•n  Junhvoy  Compituy  (7  H.  &  N.  477), 

cases  refen*ed  to  by  Mr.  Finlay  and 

Iter  in  his  able  argument.  But 
>ent  case  fraud  has  been  negatived 
ling  of  the  jury,  and  the  contract 
mains  valid,  and  it  having  been 
plaintiff  has  a  right  of  action.  I  do 
b  looking  at  the  evidence  which  has 
X  before  us,  I  am  satisfied  that  the 
it  not  with  propriety  have  been  de- 
jther  way,  but  that  is  a  matter  not 
rVith  regard  to  the  argument  of  hard- 
let  endants,  there  is  a  simple  mode  by 
IS  in  their  position  may  protect  them- 
y  may  require  that  the  bill  of  lading 

not  merely  a  re]n'esentation,  but  a 
the  nature  and  quality  of  the  goods, 
y  insert  stringent  conditions  requiring 
statement  of  the  value  and  declaration 
its.  Most  of  the  cases  on  the  subject 
on  the  ground  of  fraud.  With  regard 
if  the  view  I  have  taken  be  correct,  I 
.d  upon  wliich  it  can  be  argued  that 
ore  an  estoppel.     The  parties  did  not 

t'(X)ting  that  the  packages  containe<l 

onlv,  but  that  tliey  might  contain 
The  proper  mode  w^ould  have  been 
ndants  to  contend  for  a  reduction  of 
t  that  question  is  not  open  to  us  now. 
on  the  defendants  have  failed  to  show 
re   absolved  from   their  contract  to 

-In  this  case  the  plaintiffs,  acting  as 
agents  for  other  persons,  ship  as 
tain  goods  for  carriago  by  the  defeu- 
shippers  in  the  bill  of  UMling  repre- 
ods  as  linen  goods,  whereas  in  fiM;t 
Ik  broadstnffs.    At  the  time  that  the 


E 


laintifis  so  shipped  the  goods  and  presented  the 
ill  of  lading,  they  did  not  know  to  the  contrary, 
fur  the  jury  have  found  that  the  misrepresen- 
tation was  innocent.  And  the  defendants  did 
not  sign  the  bill  of  lading  as  presented  to  them, 
but  stamped  it  with  the  words  "value,  weight, 
and  contents  unknown."  There  was  evidence  that 
the  goods  were  stolen,  but  no  evidence  of  positive 
negligence  on  the  part  of  the  defendants  or  their 
servants,  except  the  fact  that  the  goods  were  not 
delivered.  The  action  is  brought  by  the  plaintifiPs, 
charging  the  defendants  on  the  ground  of  their 
liability  as  carriers,  and  not  on  the  ground  of  negli- 
gence, and  the  question  is  whether  there  was  any 
evidence  to  go  to  the  jury  that  the  defendants  had 
undertaken  to  be  liable,  as  carriers,  in  respect  of 
the  silk  broadstufls.  Now,  this  is  an  action  be- 
tween shippers  and  shipowners,  and  if  the  bill  of 
lading  had  not  been  stamped  with  the  words, 
"value,  weight,  and  contents  unknown,"  there 
would  have  been  the  fact  that  the  goods  were 
carried  by  persons  who  assumed  to  carry  as 
carriers,  yet  I  incline  to  think  that  as  between 
shippers  and  shipowners  that  misrepresentation 
could  make  only  a  prinid  facie  case  for  the 
defendants,  and  that  the  mis-statement  would  not 
have  avoided  the  contract,  being  as  it  was  merely 
an  innocent  misrepresentation  of  a  material  fact. 
In  order  so  to  operate  it  must  be  wilful,  and 
therefore  fraudulent.  I  should  have  thought 
such  a  bill  of  lading  would  bo  open,  as  between 
the  shipper  and  the  shipowner,  and  that  the 
shipper  would  not  bo  concluded  by  the  bill  of 
lading,  if  the  goods  were  described  in  it  as  of  a 
less  weight  or  a  different  kind.  But  it  was  argued 
that  here  was  a  representation  made  which  would 
lay  a  larger  liability  on  the  defendants,  and  that 
it  must  be  taken  that  that  became  the  basis  of  the 
contract,  and  that,  as  in  M'Cance  v.  London  and 
North'  West-em  Railway  Company,  it  was  a  repre- 
sentation which  bound  the  plaintiffs,  and  that  tho 
plaintiffs  were  not  entitled  to  show  that  the  goods 
were  silk.  It  is  matoriSlto  »kuow  what  the  stamp 
meant.  Did  the  shipowner  act  upon  the  represen- 
tation? The  cases  which  have  been  cited,  and 
especially  the  American  case  of  Clark  v.  Barn' 
well  (12  How.  272 ;  see  Parsons  on  Shipping,  vol. 
1,  V.*S,  note)  show  the  real  meaning.  Ttie  package 
is  offered  to  the  shipowner  closed  up,  with  the 
representation  contained  in  the  bill  of  lading, 
"linen  goods.'*  The  shipowner  may  accept  the 
bill  of  lading,  without  alteration  or  not.  If  ho 
alter  it  by  adding  the  words,  "  contents  unknown," 
it  shows  that  he  declines  to  assent  to  the  repre- 
sentation, and  that  his  meaning  is,  "  I  accept  this 
case  as  it  appears  on  the  outside,  but  accept  no 
statement  you  make  i\s  to  its  contents."  The 
statement  thus  made  by  the  shipowner  wipes  ., 
out  that  of  the  sliipper.  The  bill  of  lading 
with  the  stamp  atHxed  thus  constitutes  a  contract 
by  the  slii^KJwner  to  cany  as  a  carrier  whatever 
goods  are  m  the  case,  and  therefore  he  becomes 
lial)le  in  respect  of  such  goods.  Whether  he  is 
liable  only  for  the  value  which  such  goods  would 
have  possessed  if  they  had  been  linen,  as  was  at 
first  represented,  is  a  question  not  before  us,  and 
upon  which  I  express  no  opinion.  Then  it  was 
said  that  this  representation  created  an  estoppel. 
But  an  innocent  representation  creates  no  estoppel. 
Lord  Wenslejydale,  a  master  in  the  art  of  laying 
down  propositions  of  law  in  mercantile  Ga«e6^  «i'^  '^ 
in  WcOfcer  V.  Joduon  ^\QU.  &N^ .,  ^\.^.\^Kn 
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take  it  now  to  be  jwrfcctly  well  uudorstood. 
acconUng  to  the  majority  of  opinions  upon  the 
Bubject,  that  if  anything  isi  delircrcd  to  a  person  to 
bo  earned,  it  is  the  duty  of  the  person  receiving 
it  to  BHk  aach  questions  nbout  it  an  may  be  neces- 
sary ;  if  he  ask  no  questions  and  there  be  no  fraud 
to  KiTC  the  ease  n  false  complexion  on  the  delivery 
of  the  parcel,  he  is  bonnd  to  carry  the  parcel  as  it 
ifl.  It  is  the  duty  of  the  person  who  receives  it  to 
ask  questions;  if  they  are  answered  improperly 
BO  BB  to  deceive  him,  then  there  ie  no  contract 
between  the  parties ;  it  is  a  fraud  which  vitiates 
the  contract  altogether."  I  kavc  omitted  to  say 
that  in  the  case  before  us  no  question  was  ask^ 
by  the  shipowner  as  to  the  contents  of  thcBO 
packaKes.  I  am  of  opinion,  upon  those  grounds, 
that  tuc  learned  judge  was  ngbt  in  refusing  to 
nonsuit  the  plaintiff. 

GaovE,  J. — I  have  had  some  doubts  upon  this 
case  which  are  not  yet  entirely  removed,  but 
which  are  not  strong  enough  to  induce  mo  to  differ 
from  my  learned  brethren.  Had  the  words  "  value, 
weight,  and  contents  unknown"  not  been  added, 
the  case  would,  of  course,  have  beenmnch  stronger 
in  favour  of  the  defendant.  But  it  struck  me  that 
Ur.  Salter's  argument  had  some  weight,  that  the 
coDstruction  of  the  whole  document  is,  "  I  take  the 
goodB  for  what  they  are  represented  to  be,  bat 
must  not  be  responsible  as  if  I  knew  what  were  the 
contents."  The  case  of  Je«$el  v.  Bafh  might  be 
distinguished  from  the  present  on  the  ground 
that  there  the  protective  words  were  put  in  for  the 
protection  of  a  person  who  had  no  opportunity  of 
examining  the  goods.  On  the  whole,  the  balance 
of  my  mind  is  with  the  rest  of  the  court,  but  I  still 
ioel  some  doubt.  On  the  point  of  estoppel  I  agree 
entirely  with  the  rest  of  the  court. 

Denman,  J.— After  hearing  the  able  argument 
on  both  aides,  I  feel  no  doubt  that  the  rule  should 
be  discharged.  I  think  thn  true  effect  of  what 
took  place  was  that  there  was  s  contract  to  carry 
oaeo  No.  114ti,  whatever  goods  it  might  contain.  I 
threw  out  a  suggestion,  which  was  followed  up  by 
Mr.  Salter,  and  more  elaborately  by  Mr.  Pinlay, 
that  the  words,  "valao,  weight,  and  contents 
unknown,"  might  be  taken  as  meaning  "  hnon 
goods — value,  weight  and  nature  unknown ;"  but 
after  hearing  the  American  case  of  CUirk  v. 
flarwewoH,  cited  in  Parsons  on  Shipi)inK,  I  prefer 
the  construction  adopted  by  the  Chief  Justice  and 
my  brother  Brott.  I  think,  therefore,  that  the 
cose  falls  within  the  principle  of  Ji'snd  v.  lialh, 
and  the  general  doctrine  laid  down  hy  Lord 
WensWdule  in  WtdUer  v.  Jackgim.  On  the  ques- 
tion of  the  amount  of  damages,  I  altogether 
abstain  from  giving  any  opinion. 

Rule  discharged. 
Attorneys  for  the  plaintiffs,  Learoyd  and  Co. 
Attorneys  for  the  defendajits,  Athhy  and  Tee, 
iat  PhSMpa  and  Pearee. 


Friday,  June  28,  1872. 

Tbb  Le  Jonrt. 

tirilvoife — D!e»oltttion   of  seaman' g  contracf- 

ru/hl  to  galvage — Erpenses  jiaid  hy  taiuer.. 

7'/'e  atiattdontiient  of  a  veitel  in  distreas  hy  hw  \  • 

matter  (accompanied  by  the  mojoi-ihj  o/  the  crvm")  \ 


operatt 
tarily 


dissolution  of  the  conlraei  ieiaeatlii     ' 
d  seamen,  and  if  one  of  Ike  erett  coIku 
board  and  renders  talragtter. 
VKei,  lie  iH  etUitJed  to  salnage  moard. 
Experuee    vneurred  in  salviny  a    vessel,  nicli    «, 
pimtpintf,  looiching,  ^c,  which  alHrtlg  ought  ttj  \, 
paid  by  the  marshal,  will,  if  paid  bg  tie  lait.,^,,^ 
be  deducted  by  the  court  from   the  wilu*  'J^   (u 
saleed  vessel  in  asaeising  tite  salvage  rmntrd^ 
This  was  a  canse  of  salvage  instituted  on  beh«^^  ^^ 
the  Goole  Steam  Shipping  Company,  the  own^^^. 
the  steamship  CoUetis,  and  on  behalf  of  the  ic:^^^ 
and  crew  of  that  vessel  against  the  barque  Lt  .^^ 
and  her  cargo  and  freight,  and  against  het  o-Wfj,^' 
intervening. 

The  Le  Jonet  was  a  barque  of  ^2  tons  f^ffiorr. 
and  was  on  the  3rd  April  1872  bound  on  ■  yojia 
irora  Torrobiga  to  Gefle,  with  a  cargo  of  uj 
Between  8  and  8.3C  p.m.  on  that  day,  whilal  ihoa 
twenty-five  miles  S.E.  by  S.  of  LowestoH,  sbeni 
into  b^  a  Spanish  barque,  which,  with  bs 


starboard  side,  stroct  the  Le  Janet's 


bow,  cutting  down  the  bowsprit  and  damtjiii 
the  stem  and  port  bow.  "The  port  anchor  it 
the  Le  Jonet  dropped  into  the  Spanish  barque,  vJ 
held  the  vessels  together  fbr  some  time,  dmii; 
which  the  master  ana  all  the  crew  cX  the  Lt  Jnxt, 
except  the  mate,  went  on  board  the  SpuuA 
barque.  The  mate  of  the  Le  Jonet,  hoirem,i«' 
muned  on  board  bis  vessel.  According  to  liii 
evidence  he  conid  have  got  on  board  the  SpuuA 
barque  if  he  had  wished,  bnt  seeing  that  tbe 
man  at  the  wheel  of  the  Le  Jonet  had  abU' 
doned  it,  he  went  aft  to  take  the  wheel.  He  tbea 
looked  for  a  manl  to  cut  away  the  chain  that  beU 
the  two  vessels  tcigether,  bnt  before  he  (bDDil  it 
the  ships  parted.  He  determined  to  remain  en 
board,  as  he  thought  the  vessel  might  be  lared. 
He  was  not  sure  that  there  was  not  greater  riikin 
^ing  on  board  the  Spanish  barque.  He  got  tbe 
ship  before  the  wind,  which  was  "S.  by  E.,  aiiilKt 
the   courso  S.S.E.  to  ease  the  seoa  on  luff  baw- 


and  the  mate  laid  the  Le  Jonet  by  the  wind,  and  in 
the  morning  hoisted  a  signal  for  aseistance.  The 
Li:  Jonet  ran  about  eighteen  miles  S.S.E.  after  the 
collision.  In  the  mate's  opinion  she  wonld  bate 
floated  for  another  day.  He  was  in  Uie  track  of 
vessels. 

The  GoUetis,  running  between  Hull  and  (AeA 
with  cargo,  Righted  the  Le  Jonet  about  5'30  a.ni. 
on  -i-th  April  about  forty  miles  distant  from  Wat 
Capelle,  which  bore  S.S.E.  The  CoUetis  ran  down 
to  the  Le  Jonet  and  found  her  rolling  heavily.  Ilie 
master  of  the  CoUttis  boarded  the  Le  Jontt  a  lui 
life  boat  with  some  difficulty.  He  fbnnd  the  mats 
alone  on  board,  and  that  the  Le  Jonet  waa  making 
water  fast,  and  had  six  feet  of  water  in  her.  'Hie 
mate  of  the  Le  Jmiet  requested  the  master  of  the 
Collelin  to  save  the  Le  Jonet.  The  mastw  <i  tl» 
CoUeiie  returned  to  his  own  reeael  uid  diapitdKd 
two  of  his  officers  and  four  seamen  to  the  LeJoMl. 
rhey  cleared  away  the  wreck,  and  mmiw  W  * 
bawser  from  the  CoUetia, whiohprooeededteloittbB 
Theytheaert 


La  Jonet  towards  Lowestoft. 


leythanerttowvfc 
it  the  pumps.  The  mate  of  the  Xa/iM«l  lock  ^ 
helr-^--"- 


for  a  considerable  time.      At  6  pjo.  L 
as  sighted  at  a  distaaoe  of  atntan  nilK  W 
the  master  of  the  OoUKU,  flndiiig  that  tbt  «* 
of  <^«  Ia  JovmI  'iranld  not  ■Iknr  ol  bv  ■ 
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arrived  in  safety  at  about  3  p.m.  on 
and  the  Le  Jonet  was  there  placed  in 
5  then  had  eight  feet  of  water  in  her 
weather  was  tine  and  moderate  during 
3.  The  men  had  been  constantly  en- 
imping,  and  after  their  arrival  in  Hull 
ere  engaged.  The  pumps  sucked  on 
and  then  two  men  were  sufficient  to 
vessel  dry.  The  plaintiffs  claimed 
)r  pumping,  dock  dues,  and  other  ex- 
irt  of  this  money  was  paid  for  pumping 
larshal  had  taken  possession  of  the 
lis  suit. 

'His  was  318  tons  gross  register,  had 
50-horse  power,  and  a  crew  of  thirteen 
r  value  was  7000L;  that  of  her  cargo 
her  freight  113L  The  value  of  the 
or  cargo  and  freight,  when  saved  was 
The    services    lasted    thirty-three 

B  case  was  called  on  the  learned  Judge 
tteiition  of  counsel  to  the  services  of 

the  Le  Joyiet,  saying  that  on  the  plead- 
eared  to  have  rendered  salvage  services 
the  principle  which  I  consider  should 
to  such  a  case  is  that,  where  a  sailor 
1y  stuck  to  his  ship  as  it  was  his  duty 
las  also  rendered  rurther  services  of  a 
I  character,  he  is  entitled  to  salvage 

that  this  court  is  competent  to  deal 
atter;"  and  he  suggested  that  in  order 

expense  of  another  suit  that  the  mate 
considered  as  before  the  court  in  the 
it.  It  was  agreed  by  the  defendants' 
at  the  owners  of  the  Le  Jonet  should 
mate  whatever  the  court  might  award 
':  It  was  admitted  that  salvage  services 
)ndered  by  the  Colletie, 

for  the  owners,  master,  and  crew  of  the 
'he  mate  of  the  Le  Jonet  stayed  onboard 
o  save  his  own  life,  and  was  not  even  in 
position  as  a  passenger,  who  can  have 
br  salvage,  being  bound  to  assist  in 
iself  and  the  ship.      [Sir  R.   Piulli- 

abandonment  of  the  vessel  bythe  master 
ution  of  the  contract  between  the  owners 
•ew.]  He  stopped  only  because  there 
r  risk  in  the  other  ship  and,  therefore, 
ing  his  own  life  and  not  the  ship.  The 
^  practically  a  derelict  when  picked  up 
etis, 

i  Bni^e  for  the  defendants. — The  barque 
bt  in  need  of  assistance,  but  the  danger 
isted  in  not  having  sufficient  hands  on 
imp.  The  service  was  little  more  than 
ae  vessel  cannot  in  any  way  be  considered 
IS  she  was  never  actually  abandoned,  and 
contributed  materially  to  her  safety: 
',  (3  C.  Rob.  292.)  The  contract  was  at 
in  the  master  and  crew  abandoned  the 

his   services  were,  therefore,  salvage 

tune,  1  Hagg.  227  ; 

rrior,  6  L.  T.  Eep.,  N.  8.,  133 ;  I  Mar.  Law. 

►.  S.  20-4. 

for  pumping  is  exorbitant.    The  plain- 

t  entitled  to  costs.    The  value  of  tne  Le 

ider  lOOOL,  and  the  case  should  have 

)  the  magistrates. 

in  reply. — Before  seamen  oan  claim 

'  services  to  their  own  ship,  there  mast 

a  severance  between  them  and  their 


ship:  (27kj  Florence,  16  Jur.  572).  In  that  case 
they  were  placed  in  safety  before  they  volunteered 
to  render  services. 

Sir  R.  PEniiLiMORE. — ^This  is  a  salvage  suit  for 
services  rendered  to  a  vessel  injured  by  colli- 
sion. The  barque  Le  Jonet  was  run  into  by  the 
Spanish  barque  IsabeUUa  Blanca,  on  3rd  April 
1872,  between  8  and  8.30  p.m.,  about  twenty-five 
miles  south-east  b^  south  of  Lowestoft.  The  conse- 
quence of  this  collision  was  that  serious  damage  was 
inflicted  upon  the  barque  Le  Jonet,  and  her  captain 
and  all  her  crew,  except  one  man,  the  mate,  went 
on  board  the  Spanish  vessel.  The  mate,  however, 
remained  on  board  the  Le  Jonet  up  to  the  time 
of  the  rendering  of  the  salvage  service,  and  until 
the  vessel  was  placed  in  safety.  The  salving 
vessel,  the  CoUetie,  is  an  iron  screw  steam- 
ship navigated  by  a  crew  of  thirteen  hands, 
and  at  the  time  of  the  collision  in  question, 
was  on  a  voyage  from  Ghent  to  Hull.  She 
sighted  the  Le  Jonet  on  the  morning  after  the 
collision  at  about  5.30,  and  inmiediately  went  up  to 
her.  Some  of  the  crew  of  the  CoUetia  went  in  their 
life  boat  on  board  the  Le  Jonet  and  found  her  in 
great  distress,  making  water,  and  with  her  foro« 
topmast  and  her  jibboom  gone.  There  can  be  no 
doubt  that  she  had  been  kept  by  the  ezertionB  of 
the  mate  from  drifting  Uke  a  log  upon  the  water. 
She  was  in  a  condition  of  ffreat  peril,  and  there  is 
some  reason  to  doub^  wheuier,  ii  the  weather  had 
been  bad,  they  could  have  saved  the  vessel  at  all. 
After  clearing  the  wreck  the  salvors  took  the 
Le  Jonet  in  tow,  and  brought  her  in  safety  into 
the  port  of  Hull,  after  about  thirty-three  nours* 
service.  In  the  first  place  the  salvors  claim  for  a 
sum  of  108{.  148.,  which  was  paid  by  them  for  pump- 
ing and  other  expenses  incurred  in  dock  at  Hull. 
That  sum  must  either  be  paid  as  part  of  the  salvage 
reward  or  independently  of  that  reward.  It  cannot 
be  paid  in  both  ways.  I  consider  that  it  must  be 
paia  independently  of  salvage,  and  that  it  must  be 
paid  to  the  plaintiffs  as  expenses.  It  ought, 
strictly  speaking,  to  have  been  defrayed  by  the 
marshal,  and  must,  therefore,  be  added  to  the 
expenses  incurred  by  him,  and  will  consequently 
reduce  the  net  sum  with  which  I  have  to  deal  to 
the  sum  of  790Z.  Now  it  has  appeared  that  there 
is  in  this  case  a  salvor  who  is  not,  strictly  speak- 
ing, before  the  court.  I  intimated  that  this  was 
the  opinion  of  the  court  upon  the  fiactM  as  they 
appeared  by  the  pleadings,  and  the  evidence  pro- 
duced before  me  has  greatly  strengthened  this 
opinion.  I  adhere,  as  Dr.  Lushington  did  in 
the  Warrior  (6  L.  T.  Rep.  N.  S.  133  ;  1 
Mar.  Law  Cas.  0.  S.  204),  to  the  doctrine 
laid  down  by  Lord  Stowell  in  the  Nepttme 
(1  Hagg.  227,  236),  that  a  crew  of  a  salved  vessel 
cannot,  under  ordinary  circumstances,  have  a 
persona  standi  as  salvors  as  against  their  own 
vessel.  That  principle  I  consider  should  be  main- 
tained in  its  mtegnty,  but  the  crew  of  a  salved 
vessel  may,  by  the  acts  of  their  master,  be  placed 
in  such  a  position  that  the  engagement  into  which 
they  have  entered  is  at  an  end.  Dr.  Lush- 
ington, in  the  Warrior  (sup.)  said,  "  Such  a  con- 
tract may  be  dissolved  either  by  the  occurrence  of 
circumstances  which  would  operate  as  a  dissolution 
of  the  contract,  or  by  the  act  of  the  master  dis- 
missing the  sailors  nrom  his  emplo^rment,  if  he 
thinks  fit,  and  there  are  reasons  in  his  judgment^J 
for  80  doing."  In  this  oase  the  master  aWiaoiiiiiH 
his  TOBsel  with  all  his  orew,  ezoept  hia  maAA 
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vcjluriijirily  st.}iy«;(l  on  board,  Jirnl  iho  matf;'.-!  con- 
inici   with    t.lif  ina.st^'r  to   servo  in  tlmt  rajmcity 
iniiHt   br;  r-onsidr-n-d   at   an    rrul.     Tliorc  arc  two 
qiK'stioim    wbir-b     f     hiivfi    to    drrfido  :     Was    the 
Hr.'amari\s  f:ontra(;t  at  aii.   fud  ;  and,    if  it  was   at 
an  ond,  and  tin;  inatr-   stayod  f)ii  board  voluntarily, 
did  h(^  p-ndfT  salva;^*-  services?     As  to  th(;  first 
qnc'Htion,  I  d<;Hd(!  in  tbo  aflirmativo;  and  as  to  tho 
si'cond,  I  think  \u'.  did  n^ndryr  salvap^o  sorvico,  not 
only  in  working  for  tho  safety  of  tln^  ship  during 
thn     ni^ht    lil'lrr   tho   collision,    and  in    showing 
tho  signal  of  distress  on  tho  morning  after,  but 
also    in   taking   tlu;   hc^lni   after   tho  cniw  of  the 
(■nJh'ii'H  eanj(»  on  briard.     This,  I  eon-^idor,  was  a 
very  nioritorious  s(;rvieo  indeed,  and  if  t}u»  example 
of  (M»urago  h(?  sot  hiul  Ikm-u  followed  by  tho  rest  of 
the;  (TOW  it  is  prol)ablo  that  there  would  have  boon 
Tio  noi'd  of  th(?  salvage*  servicoH  of  tho  crew  of  tho 
(Ut}htin.     Although    tlio   inato   is    not   toehnieally 
before  tluj  court,  tho  owners  of  tlio  hi'  Jtmvi  have 
und(!rtakeii   to   givn    liini    Hueh    sum    as   I   may 
award.      It    would  bo  a   great   waste  of  money 
for  anotlier    suit   to   be   instituted,   and    I   .shall, 
therefore,    rcH^omm(»nd     that    ho    should    rccoive 
n    rortain    sum.      Hearing    that    sum    in    mind, 
1    shall    award    salvage   reward   to  the  owners, 
master,  and  crew  of  tht^  CnJIrtin  as  tho  merit  of 
the  cawo  deserves.     To  the  Colhiin  I   award  210Z 
I  reoomm(»nd  that  the  owners  give  40/.  to  the  mate 
of  the   L*'  Jo)i*'tt  making  tho  tot^l  sum  awarded 
li.W.     Th(»  exj)onsos  paid  by  the  salvors  will  be 
j)aid  out  of  the  fund  in  court,  and  I   sliall  certify 
for  costs,  as  l  consider  it  was  a  proper  case  to  bo 
brought  in  this  court. 

Solicitor  for  the  plaintiffs,  Thommt  Cooprr. 
Solicitor  for  the  defendants,  Ruihenj  and  Co. 


Tucs,ht}j,  July  i>,  1872. 

TUK    MlKANPA. 

Sttlraift'  Stilrlinf  ami  tmlrtui  ivksj/s  hrhniaimt  to 
thr  mitnt'  tnrwr-  (litlni  tufninsi  mi'tjiK 

Wht'iY  a  arrtir  sfminship^  mrnjinif  a  f/rm  ral 
rai'ijo  unthr  hlth  of  huVnitu  rtiufifhilinf  thv 
r.fiupti'on  **  act'Ulrntii  t'roui  iitachhui'iiJ'*  fm'otufif 
tliittthlni  throutjh  In  r  mttchint'rif  hnnhimj  thurn, 
ir«»r  iinttflf  r  r(»''7  hrhnhjini/  /*»  fin  ^•«/i*i<'  «'/('/i»'/-/t 
Vtudt'i'ti  itiilrnfff'  ^'<r /*/<•»  >-,  inul  hrhi'/a  th-  iJi,<'ihh  f1 
rffist'I  into  sofifif,  thosr  ^■l /•<•/*••  x, /"  «*#<'/  t>crr  timl 
tifitwr  thr  ronti'ort  to  r*trni  !{>ft'' III  on, I  ilrjit''.,'  in 
f/A"'"  #/•»-•«/ t'Tc/' r  oitil  i'Oiiififi'tit  OS  sliifip-  •!,  '-nfif!!' 
thr  shifoirjo  i's  to  N<r/f.N/.-  r-  ftti'tt  tii«  oii.i'hsf  tJit- 
i*ifr«/.>  »•;"  //.f"  Nii/rn/  r-ss-'l.      7V;»'    uf'st-  r   itnil  «'»•-  »'' 

»  ft  I 

i»/    tht    solrin>f   vr^iS' I    or*-    iniifhit   ^^    .  ..      ,n 

•  ft' 

iN/tl/'/lj*/  tthti\  I'l »/■./«),  iiiiit  f'l'i  iifht. 

nils  was  a  claim  for  s;dvago.  Two  causes  wciv 
institutiHl,  the  one  on  behalf  of  tho  London  Stoani- 
»hip  (\»nijviny  ^Limited K  llu"  owners  of  the  :*ieani- 
5ihip  ii(>r'(iM,  and  on  behalf  of  her  master  and 
oivw,  apiinsi  tho  cargo  hitoly  laden  on  board  the 
stoani:>hip  ^[imiiJKU  and  agiiinst  the  owners  of  that 
cargo  intervening;  the  oiher.  on  Ivhalf  of  the 
nmsior  and  cu*w  of  the  li.i,ui  against  the 
^[:r^r>uf*  and  her  t*ivight.  and  tho  owners  intcr- 
votiing.  Tho  aiu.<o>  woiv  consolidati\i  by  order  of 
I  ho  court .  Tho  Mii\  ui'lo.  and  tho  ii  •  yaiua  Ivlonged 
to  tho  sijiuio  owners,  tho  London  Steamship  Com- 
I'iiuv  ^Li:i!ictd>. 

'rho  faois    avo    s»  t    out    in   tho   |X^tilion   of   tho 
plainxilTs,  which  was  as  fi>llows : 

hr.  luni    Uk»  hi*rso.{H.>m«r.  «nd  at  the  lim«  v^en  \Yi«  ' 


Hcrvi<;c8  horcinaftor  i»tat<M3  were  rendered  was  mamoA 
by  a  crow  uf  twenty-three  hand  a.  incladin^  her  nuater, 
and  waH  proceeding  uu  a  vo^'age  from  London  to  (jtm» 
with  a  carf^o  of  general  merchandise.  She  w&e  at  cock 
time  of  the  value  of  i;l.'i,0o<j:  her  cargo  wa6  of  tu 
value  of  jC20,000  ;  and  her  freight  was  of  the  Talae  cf 
Xo57. 

2.  The  Mirnntin  is  a  dcrew  steam  vesMl  of  735  tou 
register,  and  1  U).horf^e  power ;  and  at  the  time  wkoi 
the  said  rtcrviuois  were  rendered  was  on  a  Yojagtf  froo 
Patruri  to  London  with  a  cargo  of  dried  f rait  ^e  mi 
at  such  time  of  tho  value  of  J215,Of)0  ;  her  cargo  wm  of 
tho  value  of  j£  18,775  ;  an<i  her  freight  in  conrae  of  b«ii| 
earned,  amounted  to  u£1875. 

3.  At  about  hIz  p.m.  on  tho  13th  Oct.  1871,  theitfim'td, 
whilst  i)roceeding  on  her  said  voyage  under  eteam,  n* 
about  from  eighteen  to  twenty  milets  to  the  eoath-eaGtof 
Cape  St.  Vincent,  when,  in  conHOiiueuco  of  her  etagaok 
making  an  extraordinary  noise,  they  were  stopped;  asd 
it  wan  found  that  the  crank  shaft  of  her  after-engine  vu 
so  nearly  hroken  in  two  pieces  that  another  turn  or  tvo 
of  her  pro]>eUor  would  have  separated  it. 

4.  Tho  master  of  the  Mirnmln^  after  consulting «itli In 
oi!i(rerH  and  engineers,  determined,  for  the  geneni  pre- 
servation of  his  ship  and  cargo,  to  request  tl^  assidtaaca 
of  the  said  steamship  /?ox(i>i<i,  %hich  was  in  sight ud 
prosecuting  her  said  voyage. 

5.  The  Miranda  accordingly  signalled  to  the  AoxaM, 
and  the  Hoxana  was  thereupon  turned  round  and  am* 
up  under  tho  stern  of  the  Aft  ran  da. 

6.  The  master  of  the  Miranda  informed  the  master  o( 
tho  Hoxana  that  the  Miranda* s  screw  shaft  had  jost 
broken,  and  requested  the  master  of  the  R*txana  to  tik« 
the  Miranda  in  tow,  and  tow  her  back  to  Gibraltar, ud 
this  the  master  of  the  Roxana  agreed  to  do. 

7.  A  hawser  was  then  passed  from  the  Miranda  to  the 
Ritxanat  >^ad  made  fast;  and  the  Roxana  proceeded  to 
tow  tho  Miranda  towards  Qibraltar.  At  about  7.20 p.ni. 
tho  hawser  broke,  OT^ing  to  the  heavy  strain  on  it;  and 
tho  Roxana* 8  10-iuch  hawser,  90  fathoms  long,  was  then 
got  up,  and  passed  to  the  Miranda^  and  the  Horana tored 
therewith  until  the  morning  of  tiie  15th  of  the  iiaid 
month,  wlieu  another  hawser,  with  about  30  fathonu  of 
stream  chain  bent  to  it  to  prevent  chafing,  was  paa«ed 
from  tho  Mintnda  to  the  Roxana^  and  the  Roxahai)iEa 
towed  with  the  two  hawsers. 

8.  On  the  morning  of  the  16th  of  the  said  month  the 
wind,  which  been  light,  freshened  from  the  eastward,  and 
blew  hard  from  that  quarter,  with  a  high  sea ;  and  tlte 
sliips  in  conijcqueuce  laboured  heavily,  and  but  little  pro- 
grcHH  was  made.  At  ahout  8.30  p.m.  tho  light  on  Ewopa 
IM)int  was  seen,  bearing  N.  by  E.  \  E.,  distant  aboat 
Hoventeou  miles.  Tlie  Ritxana  was  kept  in  mid-channfil 
throughout  the  night,  steering  alternately  to  the  east* 
wanl  and  westward,  with  the  Miranda  in  tow. 

1>.  Shortly  after  bovon  a.m.  on  the  17th  day  of  the  said 
month  tho  ships  rounded  Eurcjpa  Point :  and  at  S^Sfna- 
the  M^r^iida  cast  off  and  anchored  in  Gibraltar  Bay,  and 
toe  Hf-ana,  after  coaling,  loft  Gibraltar  on  the  samedaji 
and  n»snnied  her  voyage  to  Genoa. 

!<►.  The  Mir  f.. da.  *vhich  was  built,  fitted,  and  rigg^ 
with  a  viow  to  iWpouding  princij^ally  on  her  steam  i>o«r, 
wri-:.  \.y  V  :s4in  of  tho  aforosiiid  aoridi-nt  to  her  machineryt 
■iij'rivod  iif  tho  -ise  tlieroof,  and  ronilere<l  to  a  great  ex- 
tent unmans  jIo  ;  and  in  case  of  bad  weather  cominf 
on,  ospeeiaU  trom  the  southward,  she  would,  with  ber 
cargo,  have  been  oxposeii  to  imminent  risk  of  being  lo^ 

11.  By  reason  of  the  premises,  the  plaintiffs  r^ct^d 
the  cargo  of  the  Miranda  from  a  position  of  danger,  and 
rendewri  a  salvage  ser^-ice  thereto. 

12.  In  effecting  the  said  services  to  the  IfiriUtia  tfd 
her  cargo,  the  towintf  hawser  of  the  fivrana  (.whiah*** 
of  the  value  of  £AS)  was  so  chafed  and  stzainad  u^ 
be  rendered  useless.  She  consumeil  about  23  ioiu« 
ooal,  at  a  cost  of  itoS  2s.  C>L :  and  she  incurred  aboo^ 
£3  for  port  chhrces  ;  and  she  was  delayed  on  her  r€ipt^ 
for  about  forty  &ours. 

The  answer  tiled  on  behalf  of  the  dofeodaoM 
admitted  tlie  allegations  eumained  iu  amcles  Ito, 
:'  of  the  fvtitiou  iuelusive,  and  the  allegsttMtf; 
in  ar:iole  1*2  to  be  true.  It  denied  articles  1Q*P 
II.  bu:  cvideuv^^'  \va:<  produced  by  the  plsi&iA 
;ii  vUe  lieariuir  iu  support  of  tho^e  aDegabooMS:  . 
\\  A^  \\o\  tviW''A\A.     vX^  «a^^^\  tastber  ^kiM'^ 
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The  sole  awBaie  of  the.TeaHel  Miran'la  are  and 
,  at  the  time  mentdaned  in  the  petition,  the  pUintilfB, 
jondou  Steamship  Company  (Limited),  and  the  said 
itiffa  are  nnd  were  at  the  aamo  timo  the  sole  owners 
of  the  yesael  RoxatuJ. 

The  caript  laden  on  board  the  Uimit-in.  at  the  time 
dulled  in  the  petiUan,  nas  so  Uilon  b;  tlie  aovenl 
JTB  thereof,  on  the  torma  of  certain  ooatnicta  then 
red  into^botwean  them  and  the  plaintiffs,  the  London 
mship  Compan;  (Limited),  icheivby  the  said  plain- 
ooatncted  with  thn  He*eral  ownen  of  thn  said  osrgo 
.IT7  the  said  uar^  to  I/indoii  for  freight,  to  be  by 
learned  on  the  UBoal  terms.  Tbe  act  of  the  plain- 
the  London  Steamshiu  Compaoy  (limiMd),  in 
ig  the  Miranda  to  Oibraltar,  was  done  only  in  ful- 
nt  of  their  oontroot  to  carry  the  said  cargo  to 
ion  as  aforoiuiid,  or  for  the  pnrpose  of  enabling  their 
TeSHCl  to  earn  the  freight  on  the  said  ear|co,  or  for 
oko  of  briittpn^  their  own  vesaol  Bufe  into  port,  and 

in  any  case  an  act  dune  for  tbe  eola  behalf  and 
stage  of  the  said  plaintiffs,  and  was  not,  so  far  oa 
aid  plaintilTs  are  concerned,  a  salvaKe  Rprvice. 
The  cargo  laden  on  board  the  IfiVinila.  as  afore- 

was  so  iftden  on  the  implied  condition  and  warranty 


_. __ifflnienUy  strong,  or  there  was  some 

'improper  fitting:  in  the  said  aft«r-engine,  or  other- 
the  said  implied  warranty  was  not  oomplied  with. 
refore.  and  for  no  other  caase,  the  said  crank  shaft 
!,after-engina  of  the  Miranda  was  broken,  or  nearly 
sn,  as  in  artiola  3  of  the  petition  stated,  and  the 
nja  came  in  need  of  and  receivad  tho  assistance  of 
Ivxann,  as  in  tho  said  petition  stated. 
In  the  ciroDmstanoes  aforesaid  the  plaintiffs,  the 
iOn  Steamship  Company  (Limited)  are  not  entitled 


■  plaintiffs,  the  master  and  orew  of  tho  Roxann, 
eirices  rendered  by  them  aa  to  this  court  shall  sc 
ud  equitable ;  bat  they  contend  that  they  c<: 
soch  remnneratien  shoold  in  the  oi 


le  reply  filed  on  behaU  of  plointiffa  was  aa 
ns  : — 

Dte  cargo  laden  on  board  Uie  Miranda,  at  the  time 
ioned  in  the  petition,  bad  bean  laden  on  board  har 
e  respeotiTe  shippers  thereof,  nnder  certain  biLa  of 
f,  wfajoh  wero  in  one  or  other  of  the  three  forms 
ireto,  and  marked  rospeotiTely  A,  B,  and  C. 


iker  oontiBOt  had  been  entered 
iriage  of  the  aaid  cargo  by  tho  plaintiffs,  the  London 
uhip  Company  (Limited).  Save  as  herein  appears, 
efendants  den?  the  tmth  of  tho  sereral  aUegntiouB 
ined  in  the  iw  article  of  the  answer  filed  in  thie 


ki  to  tho  Sth  article  of  the  said  ansi 
obmitto  the  judgment  of  this  hone 
'  warranty,  as  is  allowed  is 


IT,  tho  plain- 
rable  court, 
inch  article. 


MbiUti  of  lading!     I^n  plain t^iffs  farther  say,  that 
If iiMiidrt  sailed  from  ' 


-- le  when  the 
of  loading  she  waa  in  all  r 
ti  rojaga  to  London  ;  ai 


,. aworthj  for  har 

they  deny  the  tmth  of 


.  , Fs  farther  say  that  the  Uiraiiila  and  her 

-t'ontlMBud  vorage  were  rcBpootirely  fnlly  insnred' 
<  time  of  the  Mid  aervioeii  rendered  by  the  Rotana. 
o  bills  at  lading  referred  to  in  the  answer  and 
9ply  WMfo  in  three  different  forms.  The  first 
'U  aa  foUowB: 

'Pedingood  oi^er  and  condition  by  [name  nf  con. 
J  in' and  npon  the  eteomship  called  tho  Miranda, 
>!  DUlj  is  maitet  tor  this  present  Toyage,  and  now 
I))  tfaa  port  of  Zante,  and  bonnd  for  I^ndon,  with. 
'  to  o^  at  W  P9>4  O'  porta,inany  rotation,  in  the. 
''laoMai  or  kdnatip,  or  on  the  ooaats  of  Spain, 
M,  Fianoe;  {liiMt'Bbtain.  or  ltelaiid,'for  the  jinr- 
'  teMiTiB^Mid-'AliTerin(oaali,-,a4'f°>''>''P'*'l^'' 
*  lot  wBj  otiwr.  pnlpoM  mataoBrai^'to  "nil  wifit '  or ' 
■*  piloto,'t»ttnr  jwM  Hurt  Tewels  in  all  sitBatiDna.t 
«RX]r«M^  gf '^.Unda  [hfn /vllauad  ih«  dsMnp- . 
ifkt  fMMJ,  Muf  Barlwd  asd  muubtred  aa  -par' 


margin,  and  ti 
the   ship's  re« 


be  delirered  from  the  ship's  deck,  where 
lonsibility  shall  cease,  in  the  like  good 
ouuuition,  at  the  aforesaid  port  of  London,  or 
renntoas  she  may  safely  get  (the  Act  of  Qod,  the 
lemioB,  pirates,  robbers,  thieres,  reatmint  of 
princes  and  mlers,  fire  at  sea  or  on  shore,  accidents 
of  the  aed^.  riTors.  and  navigation,  damage  by  vei 
from  other  goods  by  sweating  or  otherwise,  bam 
master  and  marinora,  damage  or  loss  f  rum  colt  is' 
any  act,  neglect,  or  default  of  the  pilot,  ' 
mariners  in  the  navigation  or  management  of  the  ship, 
acoidents  or  damage  from  mai^hiuery,  boilers,  and  steam, 
of  whatever  natnre  or  kind  soovor  eioepted),  nnto  [naiw: 
^  consignee],  or  to  his  or  their  assigna,  he  or  they  paying 
freight  for  the  said  goods,  in  cosh  free  of  interett,  on 
ship's  arrival,  at  the  rate  of  35s,  per  ton  of  20cwt.  gross 
weight  delivered,  with  10  per  cent,  primage  and  avaraga 
accustomed  ;  and  a  proportion  of  10  gnineae  gratui^. 

In  witness  whereof  tho  master  or  agent  of  the  said  ship 
hath  alflrmed  to  three  bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  which  billa  being  aooomplishad,  the  othern 
to  stand  void. 

Dated  in  Zante  this  23nd  Sept.  1871. 
TliB  second  form  {B)  related  to  goods  shipped  at 
CcphaloniB,  which  were  thereby  to  bo  aimilarly 
delivered  at  the  port  of  London,  "tho  act  of 
God,  the  Qvioen's  enemies,  &c.,  accidents  from 
machinery,  boilers,  steam,  or  any  other  aocidents 
of  tho  seas,  rivers,  and  steam  navigation,  ef  whttt- 
ever  nature  or  kind  Boevor,  Ac,  exoepted.  ''The 
third  form  (C)  related  to  goods  shipped  at  Patras, 
and  was  identical  with  the  firxt  (A). 

The  Miranda  was  insnred  at  the  time  of  the 
accident  for  12,.500i„  and  her  cargo  for  20401. 
Shortly  before  that  voyage  she  had  been  Stted 
with  new  boilers,  and  her  engines  had  been 
thoroughly  overhauled,  bnt  no  perceptible  flaw 
had  appeared  in  the  shaft  to  which  the  accident 
happened.     This  was  proved  by  the  plaintiffs. 

It  was  adOiitted  that  the  master  and  crew  of 
the  Miranda  were  in  both  suits  entitled  to  salvage 
reward. 

Butt,  Q.O.  and  E.  0.  Clarkstm  for  tho  owners, 
master  and  crew  of  tho  liuxawi. — This  was  a 
salvage  service  giving  to  the  owners  of  the 
R'mana  a  right  to  reward  from  tho  owners  of 
the  cargo  of  the  Miraihda.  Our  clients  con- 
tracted to  carry  the  goods  aafoly  so  long  as 
thoj'  were  not  proventcll  by  any  of  the  excepted 
penis.  They  were  prevented  by  "  on  accident  to 
machinery,"  and  any  act  done  after  that  was  not 
piu-t  of  their  contract,  and  thcrefoi'e  a  salvage 
service.  Dr.  Lushington  lavs  down  the  true 
principle  in  T/w  Marui  Jatu-  (1-t  Jur.  857J,  where 
he  says,  "Tho  true  test  by  which  to  try  the  right 
to  salvage  is,  whether  the  service  be  within  the 
contract  or  aot."  It  waa  no  part  ot  the  contract 
to  salve  the  cargo.  [Sir  R.  J.  Puillimork. — The 
some  principle  was  also  applied  by  inc  in  the  recent 
case  of  aVie  Lc  Jo>u:t  (ujt(c.  p.  .138 ;  27  L.  T.  Bop.  N.S. 
387),  where  a  seaman,  who  recnaiJicd  by  his  ship 
uftor  she  had  been  abandoned  by  her  master  and  the 
rest  bf  the  crew,  was  held  entitled  to  salvage. 
Mis  contract  wa»  at  an  end.]  That  is  tho  santo 
principle,  and  thut  was  the  ground  of  tho  do- 
'■-■■   of  the  Privy  Council  in  Th"  S^liliho  {anh; 


65;    L. 


:l  P.  C. 


L.  T. 


Rep.  N.  S.  795).  The  defendants  set  up  in  their 
answer  (par.  5)  that  there  existed  in  tbe  contract 
ia  implied  warranty  that  the  Mlraitda  was  sea- 
worthy,,and  that  there  was  a  breach  of  this  war- 
ranty Dj  reason  ot  the  weakness  or  improper  fit- 
ting of  the  crank  shall.  This  is  uo  defence  to  this 
suit,'  bBcauae  even  if  ench  a  warraOty  eiiaU  «hBC« 
the  rights  ot  v^ctitM  u«  %<n«KUi&\i^  ^  ^x>Ui«a. 
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instrament  snoh  as  a  bill  of  lading  or  a  charter- 
party,  that  warranty  clearly  has  not  the  same 
effect  as  a  warranty  of  seaworthiness  in  a  policy  of 
insurance  where  non-compliance  with  it  would 
vitiate  the  policy  altogether,  and  where  even  a 
latent  defect,  although  not  contributing  to  the  loss 
of  the  vessel,  is  sufficient  to  prevent  the  policy 
attaching:  (2  Arnould  on  Marine  Insurance,  591, 
4th  edit.)  The  effect  there  is  to  make  the  contract 
entireljr  null  and  void,  unseaworthiness  being  a 
condition  precedent  to  its  performance.  In  charter- 
parties  and  bills  of  lading,  on  the  other  hand,  such 
a  warranty  is  not  a  condition  precedent,  and  an 
action  may  be  brought  by  the  shipowner  for  his 
freight  after  delivery,  even  though  his  ship  may  have 
been  unseaworthy,  or  tor  any  other  non-perform- 
ance of  the  contract  by  the  owner  of  the  goods. 
This  supposed  warranty  not  being  a  condition 
precedent,  and  the  contract  contained  in  the  bills 
of  lading  not  being,  therefore,  void  ah  initio,  the 
exceptions  in  the  buls  of  lading  apply,  and  the  per- 
formance of  the  contract  is  excused  by  the  words 
"  accidents  from  machinery."  In  case  of  total  loss 
through  the  breaking  of  the  shaft,  the  plaintiffs 
woola  not  have  been  liable  to  the  owners  of  cargo 
for  their  goods,  and  as  their  only  contract  was  to 
carry  the  goods  safely  in  the  Miranda,  unless  pre- 
vented by  certain  exceptions,  any  services  rendered 
by  them  with  another  steamer,  on  the  happening 
of  one  of  these  excepted  perils,  were  over  ana  above 
their  contract,  and  entitled  to  reward.  Moreover, 
if  any  such  latent  defect  existed,  it  lies  upon  the 
defendants  to  show  that  it  did  exist,  as  the  break- 
down of  the  machinery  did  not  happen  until  some- 
time after  her  departure  from  port :  (2  Arnould  on 
Marine  Insurance,  618,  4th  edit.)  and  the  defen- 
dants have  given  no  evidence  on  this  point. 
These  services  being  over  and  above  the  contract, 
were  not  rendered  by  the  plaintiffs  solely  for  their 
own  benefit.  If  any  independent  vessel  had 
rendered  assistance,  tne  plaintiffs  would  not  have 
been  liable  to  pay  salvage  in  respect  of  the  cargo, 
but  the  owners  of  cargo  would  have  been  liable  to 
that  independent  vessel.  The  plaintiffs,  therefore, 
are  equally  entitled  to  reward  in  the  present 
case. 

Mihjoanrd,  Q.C.  and  W.  G.  F.  PhilUi)wre  for  the 
owners  of  cargo  on  board  the  Miranda. — The  ser- 
vices rendered  by  the  owners  of  the  Roxana  were 
for  the  purpose  of  enabling  them  to  carry  out  their 
contract  to  deliver  the  cargo  of  the  Miranda,  and 
to  earn  their  freight.  They  wore  not  excused  from 
the  performance  of  their  contract  by  the  happening 
of  any  peril  excepted  in  the  bills  of  lading.  The 
accident  which  happened  was  not  included  in  those 
perils.  "  Accidents  from  machinery  "  are  not  an 
excuse  where  the  ship  only  is  injured  and  stopped, 
but  are  intended  to  operate  in  favour  of  the  ship- 
owner only  where  the  cargo  has  received  actual 
damage  from  the  machinery  itself ;  (Czech  y:T1ie 
General  Steam  Navigaiimi  Company,  17  L.  T.  Rep. 
N.  S.  246 ;  3  Mar.  Law  Cas.  0.  S.  5 ;  L.  Rep.  3  C.  P. 
14.)  The  shipowners  contracted  to  carry  safely 
as  common  carriers  (Abbott  on  Shipping,  417 
note  1,  5th  American  edit.;  Redliead  v.  The 
Midland  Bailway  Company,  16  L.  T.  Rep.  N.  S. 
485 ;  20  L.  T.  Rep.  N.  S.  628 ;  L.  Rep.  2  Q.  B. 
412;  L.  Rep.  4  Q.  B.  379),  and  to  deliver 
"  in  like  good  order  and  condition  "  as  shipped ; 
in  such  a  contract  there  is  an  implied  warranty  of 
BeawortbineBB  and  that  the  vQ&aet  "vraa  in  a  fit  con- 
dition  to  carry  the  cargo  aaieVy  at  \»bj&  \aiikA  oi 


shipment.    If  a  latent  defect  existed  in  be 
chinery  she  was  not  in  that  condition. 

Patman  t.  Wood,  3  Massachossets  Bep.  491; 
Redhead  v.  The  Midland  Railway  Con^xtiMi  (i 
Abbott  on  Shipping,  5  American  Edit  417,  sol 

There  is  nothing  to  explain  the  breaking  dc 
the  shaft  of  the  Miranda,  and  it  is  to  be  pre 
that  it  was  caused  by  a  latent  defect  existi 
the  commencement  of  the  voyage;  this 
down  happened  soon  after  the  commencem 
the  voyage  and  it  lies  upon  the  sbipownei 
not  upon  the  owners  of  cargo,  to  rebat  Ui 
sumption  (Arnould  on  Insurance,  4th  edit 
Where  a  shipowner  sets  up  the  exceptions 
contract  as  an  excuse  for  nonperformance 
upon  him  to  show  their  existence :  (The  Ft 
22  L.  T.  Rep.  N.  S.  175;  24  L.  T 
N.  S.  452;  3  Mar.  Law  Cas.  0.  S.  3.59;  a 
28 ;  L.  Rep.  2  Adm.  &  Ecc.  346 ;  L.  Rep. ; 
5d4.)  This  the  shipowners  have  not  done,  a 
vessel  must  be  considered  to  have  been 
worthy.  The  shipowner  beinj  thus  guilt 
breach  of  warranty,  the  exceptions  in  the 
lading,  even  if  they  apply  to  such  a  case, 
excuse  the  shipowner,  as  the  performa 
the  warranty  must  be  considered  as  a  co 

Precedent  to  the  attaching  of  those  exec 
he  shipowners,  having  by  their  d^ult 
providing  a  seaworthy  vessel  placed  the  c 
jeopardy  and  saddled  it  with  the  lien  of  the 
and  crew  of  the  Boxana  for  salvage  rewa 
not  entitled  to  salvage  as  they  would  t 
profit  by  their  own  wrong : 

The  Cargo  ex  Capella,  16  L.  T.  Bep.  N. 
2  Mar.  Law.  Cas.  O.  S.  552 ;  L.  Bep.  1  Adm 
356. 

Butt,  Q.C.  in  reply.  —  Even  in  contn 
affreightment  in  which  a  warranty  of  sea 
ness  is  expressly  given,  that  warranty  is  not 
dition  precedent:  (TarrahochiaY,  Hickie,  11 
183.)  There  is  no  express  warranty  her 
can  it  be  implied  as  the  contract  is  conta 
the  written  terms  of  the  bills  of  lading  to 
nothing  can  be  added. 

Sir  R.  PiiiLLiMORE. — ^The  facts  are  not  i 
troversy,  and  those  which  it  is  material  ton 
are  as  follows:  The  Miranda,  a  screw  s 
vessel,  having  a  valuable  cargo  on  board,  n 
salvage  services  from  the  Boxana.  The  M 
was  bound  to  London  on  a  voyage  from! 
while  the  Boxana  was  proceeding  on  a  ' 
from  London  to  Genoa.  When  the  vesseli 
in  sight  of  each  other,  and  about  fifteen  or  t 
miles  to  the  south-east  of  Gape  St.  Yinoa 
master  of  the  Miranda  signalled  to  the  £ 
and  requested  her  assistance.  The  ^bhom 
Miranda  had  sustained  was  this :  The  cranJ 
of  her  after-engine  was  so  nearly  brokes 
another  turn  or  two  of  her  propeller  wook 
broken  it.  The  Miranda  wisned  to  be  towtf 
to  Gibraltar,  and  she  was  accordingly  taken  i 
by  the  Roxana,  and  was  towed  into  Gibraltt 
service  beginning  between  six  and  seven  o'ox 
the  evening  of  13th  Oct.,  and  ending  i^  > 
half-past  eight  on  the  morning  of  17tb  Ocf 
weatner  was  fine  at  the  time,  and  the  servioi 

Eerformed  without  danger  either  to  theBfl* 
er  crew,  but  apart  from  the  pecoliar  taiCBm 
to  which  I  am  about  to  advert,  the  aMJJj 
service  for  whioh  the  ooait  wcwdd  Ma 
to  award  a  oonsiden^le  sum,  tfia '■■H 
\  ^Tcs^T^.-^  \^€ai%\ii]^^  that  IB  abe 
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however,    cannot   award,   and    indeed,  it 
asked  to  award  any  salvage  remuneration 
)    owners    of    the   ttoxana    either    on    the 
of    the    Mirayida,    or    on    the    value    of 
reight.      But    the    master    and    the    crew 
According    to    the  decision    in  The  SappJio 
vtp.),  a  decision  which  has  hcen  affirmed  on 
,  by  the  Privy  Council  (au^,  p.  65 ;  L.  Rep. 
\  Co.  690;  24  L.  T.  Rep.  N.  S.  795),  claim 
3  entire  sum,  that  is  on  the  value  of  the 
da,  her  cargo  and  freight.    The    defences 
by  the  owners  of  the  Mirarula  to  the  claim 
red  by  the  owners  of  the  Itoxana,  are  the 
ing :  First,  that  the  owners  of  the  Rojcana 
iound  by  their  contract  with  the  owners  of 
pgo  laden  on  board  the  Miranda  to  carry  the 
of  the  Miranda  to  London,  and  that  they 
not  have  fulfilled  this  contract  unless  they 
sndered  assistance  to  the  Miranda,  which 
nee  is  to  be  considered  as  an  act  done  for  the 
mefit  and  advantage  of  the  owners  of  the 
a.     Secondly,  it  was  said  that  implied  in  the 
ct  between  the  owners  of  the  Roxana,  and 
ners  of  the  cargo  of  the  Miranda  there  was 
ity  of  the  seaworthiness  of  the  Miranda; 
le  accident  arose  from  the  breach  of  such 
ity ;  and  that  the  owners  of  the  Boxana 
therefore,  liable  for  all  the  consequences  of 
reach,  and  so  were  not  entitled  to  salvage 
oration  for  averting  a  loss  which  if  it  had 
led,   would    have  fallen  upon    themselves, 
iplied  to  these  defences  that  the  contract  is 
found  in  the  bills  of  lading,  admitted  to 
)een  made  between  the  parties.    If  I  am 
de  the  question  whether  the  owners  of  the 
a    are    entitled  to  salvage  reward,  I  must 
itermine  whether  they  are  so  entitled  apart 
be  question  of  their  being  the  owners  of  the 
salved.     I  think,  unquestionably,  they  ren- 
a  service  entitling  them  to  salvage  remn- 
m,  unless  peculiar  circumstances  have  ren- 
it    impossible  for   them   to  recover  that 
Dration.    It  becomes  necessary,  therefore,  to 
the  question  of  law.     The  contract  set  out 
bills  of  lading  is,  that  the  Miranda  should 
2r  cargo  on  board  and  deliver  it  at  the  port 
don  in  the  like  good  order  and  condition  as 
d.    Then  follow  many  exceptions,  which  are 
onsidered  as  affording  a  justification  for  the 
rformance  of  the  contract,  and  among  these 
ions  is  included  one  about  which  there  has 
auch  discussion.    This  exception,  which  is 
led  alike  in  all  the  bills  of  lading,' though  not 
Bed   in  precisely  the    same    words,  is    as 
J :  "  accidents  from  machinery."  If  I  had  to 
line  this  case  upon  the  point  raised  with 
tee  to  the  allegea  impliea  warrantv  of  sea- 
aesB,  I  should  rule  that  the  burden  of  proving 
arranty  rests  with  the  defbndants,  and  that 
Qt  evidence  as  to  the  vessel's  state  and  the 
f  her  machinery  has  not  been  given  to  lead 
irt  to  find  that  she  was  in  an  unseaworthy 
on  at  the  time  the  cargo  was  shipped.     But 
c  the  true  question  in   the  case  is,  docs 
iception,  "accidents   from    machinery,'  in- 
the   present  case?    I  must  come  to  the 
lion  that  the  accident  in  question  finds  its 
mong  tlie  excepted  perils;  it  is,  therefore, 
flsanr  for  me  to  discuss  the  able  argument 
has  Seen  addressed  to  the  court  with  respect 
irranfy  of  seaworthiness  being  impliea  in 
itaao6»    I  hare  now  to  consider  the  amount 


of  the  sum  to  be  awarded.  I  must  remember  that 
the  Miranda  was  owned  by  the  owners  of  the 
Boxana,  and  that  the  owners  of  the  Boxana  were 
earning  freight  for  the  carriage  of  the  cargo  of  the 
Miranda,  and  that  no  material  deviation  from  her 
voyage  occurred  to  the  Boxana,  as  she  towed  the 
Miranda  in  the  direction  of  the  port  to  which  she 
herself  was  bound.  I  must  also  bear  in  mind  that 
the  weather  was  fine,  and  that  there  was  no  danger. 
In  the  peculiar  circumstances  of  the  case,  I  shall 
award  to  the  owners  of  the  Boxana  350L  to  be 
paid  out  of  the  proceeds  of  the  cargo.  Remem- 
bering that  the  ship  was  the  principal  agent  in 
rendering  the  salvage  service,  I  shall  award  to  the 
master  and  crew  the  sum  of  1202.,  to  be  paid  out 
of  the  proceeds  of  the  ship,  freight  and  cargo. 

On  application  being  made  to  his  Lordship,  he 
apportioned  the  sum  awarded  to  the  master  and 
crew  as  follows :  702.  to  the  master  and  the  residue 
to  the  crew,  according  to  their  rating. 

Solicitors  for  the  plaintifis,  HUlyer,  Fenwick,  and 
Stibbard, 

Solicitors  for  the  defendants,  Waltons,  Bubb,  and 
WaUon. 


Jvkf  31  and  Aug.  8, 1872. 

The  Ida. 

Bottonwy — Unliquidated  claim — 8Mp  under  arrest 

— Personal  debt. 
A  bottomry  bond  on  ship,  given  by  a  master  to  a 
creditor  in  satisfaction  and  as  a  compromise  of  an 
unliquidated  cl-aim  for  breach  of  contract  in  non- 
delivery of  goods  on  a  previous  voyage,  is  badf 
and  wiU  not  be  upheld  by  tJie  Court  of  Admi' 
ralty,  even  where  the   ship  is   arrested   at    the 
suit  of  the  creditor  in  a  foreign  port,  and   the 
bond  is  necessary  to  obtain  her  release. 
This  was  a  cause  of  bottomry  instituted  on  behalf 
of  Robert  Wilson  and  Ebenezer  Campbell  Steven- 
son, of  Liverpool,  merchants,  the  holders  of  a 
bottomry  bond  upon  the  schooner  Ida,  her  tackle, 
apparel,  and  furniture,   and  against  her  owners 
intervening. 

On  12th  Feb.  1871,  the  Ida  was  at  Monte  Video, 
in  Uruguay,  South  America,  and  was  on  that  date 
chartered  by  the  plaintiff,  Robert  Wilson,  to  load  a 
cargo  of  coals  and  other  merchandise,  and  to  carry 
the  same  to  Corrientes,  Paso  de  la  Patria,  or 
Cerrito,  in  the  river  Parana,  and  "deliver  the* 
same  agreeably  to  bills  of  lading,  on  being  paid 
freight  as  follows,  40*. — forty  shillings  sterling  in 
full  (the  act  of  God,  &c.,  excepted).  The  cargo  to 
be  brought  to  and  taken  from  alongside  at 
merchant^  risk  and  expense,  as  customary 
at  ports  of  loading  and  discharge,  and  to  be 
stowed  away  on  board  at  vessel's  expense.  The 
master  to  sign  bills  of  lading  at  any  rate  of  freight 
the  charterer  or  his  agents  may  rccjuire,  but  with- 
out prejudice  to  this  charter-party,  it  being  under- 
stood that  he  shall  have  an  absolute  lien  on  the 
cargo,  for  the  recovery  and  payment  of  all  freight, 
dead  freight,  and  demurrage.  The  vessel  to  be 
consigned  to  charterer's  aeents  at  port  of  dis 
charge  .  .  .  The  freight  to  bo  paid  after  true  and 
right  deHvery  of  the  cargo,  as  customary  at  port 
of  discharge.  .  .  .  And  lastly,  for  the  true  per- 
formance hereof,  the  said  master  doth  hereby 
bind  himself,  his  heirs  and  assigns,  the  said  vessel 
her  freight  and  appurtenances,  and  the  said 
charterer  doth  in  like  manner  bind  himself 
bia  heiia  and  aaaigDA,  uisi  \>^  cax%<;^  \«^\]%>a&8sa. 
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on  board  the  said  Teaael,  each  onto  the  other  in 
the  penal  sum  of  estimated  amount  of  freight." 
Undor  thia  charter-party  WilBon  loaded  the 
rdd  with  a  cargo  conai  sting  of  202  tons  of  coalsand 
940  biiga  of  bran,  both  on  his  own  account.  Before 
the  Ida  left  Monte  Video,  the  master  being  utterly 
without  funds,  and  applying  to  Wilaon  for  a  loan, 
Wilaon  made  an  advance  to  the  maator  on  account 
of  the  freight  of  the  coala,  by  giving  the  maaCer  hi.s 
bill  at  two  or  three  months'  date  for  404i.  Tliia 
Bum  represented  the  total  amonnt  of  freight  on  the 
202  tona  of  coals  at  40a:  per  ton.  The  maater  was 
oaablo  to  get  the  bill  caabed,  and  Wilaon  tbere- 
npoa  cashed  it  for  the  maater,  deducting  6  per 
oent.  for  intoroat  and  uisurance,  and  2}  per  cent. 
commiaaion  on  the  freight  of  the  coal. 
'  The  i(2aprvceeded  toCorrieiitos,aiidwasordered 
io  Paso  de  la  Pfttria,  and  there  discharged  about 
half  her  cargo  of  coals,  but  the  plaintiff's  agents 
not  appearing  to  receive  any  more,  the  master, 
after  dne  notice  to  them  of  his  intention,  sold  the 
remainder  of  cargo  of  ooals  to  pay,  as  he.  alleged, 
demurrage  and  expenses  incurred  hy_  the  delav. 
The&cta  aa  to  this  port  of  thetranaactionare  fully 
set  out  in  the  Judgment. 

The  Ida  then  made  other  voyages,  with  other 
carKoes,  after  the  completion  of  which  she  proceeded 
to  Buenos  Ayres,  in  pbrBuonce  of  a  charter,  which 
had  been  obbuned  for  her  by  her  master,  to  load  a 
cargo  for  carriage  thence  to  Liverpool.  She 
arrived  at  Buenos  Ayres  on  lOth  Feb.  1868,  and 
commenced  to  load  her  cargo.  Whilst  the  Ida 
was  at  Buenos  Ayres,  a  aait  was  instituted  in  the 
^National  Court  at  that  place  to  cimpel  the  master 
to  refund  the  value  of  the  coola  he  had  dis- 
posed of,  to  pay  the  damages  caused  by  the 
non-dolivory,  and  the  costs  and  charges  in- 
curred; and  by  order  of  the  judge  of  that  court, 
notice  was  served  upon  the  maatar,and  on  order  wa^ 
issued  to  the  harbour  master  to  prevent  the  depar- 
ture of  the /id,  which  was  done' by  showing  the 
judge's  order  to  the  master  of  the  Ida,  and  getting, 
the  latter  to  sign  the  order.  By  the  law  (Code 
of  Commerce,  Nos.  1028,  1070)  in  rorco  at  Buenos 
Ayres,  a  person  claiming  damages  for  breauh  of 
charter  may  institute  a  am  t  in<rcm  against  the  ship 
for*  the  damages,  and  the  National  Court  bos  juris- 
diction to  entertain  such  a  suit,  and  that  court  may 
order  the  arrest  of  the  vessel  at  the  iriHtance  of 
creditors  presenting  their  claims  in  due  form. 

Before  the  arrival  of  the  Idti  in  Buenos  Ayrca 
the  British  consul  at  that  plac^;,  Mr.  Parish,  hod 
received  a  letter  from  the  defendauts,  the  owners 
of  the  Ida,  expressing  dissntisfaetion  with  the 
master's  proceedings,  and  requesting  the  consul 
to  order  him  home  at  once,  stating  that  they  hod 
written  to  the  same  effect  to  Boaario  and  Corri- 


the  maHter,  and  mode  inquiries  as  to  his  proceed- 
ings, but  just  at  this  time  the  above  suit  was 
ijistitntod,  and  the  conaul  took  upon  himself,  on 
behalf  of  tho  ownera,  to  a.icortnin  the  merita  of  the 
caso  instituted  against  the  ship,  and,  aa  he  aaid  in 
his  evidence,  "being  thoroughly  aatis&ed  that  it 
would  have  been  next  to  useless  resisting  a  claim 
of  that  nature,  and  that  the  master  bad  no  power 
to  aell  the  cargo  on  any  plea  whatever,"  he  deter- 
mined to  use  his  "influence  with  Mr.  Wilson  to 
obtain  as  satisfactory  an  arrangement  of  the  case 

aspossibie,"and  the  captua,  accepti&ghuadvioe,. 

recogiuBed  the  prooecdinga  he  toott  to  Aub  eS.«iA; 


The  steps  he  took  are  dcacribed  in  his  end* 
follows : — 

After  same  oon-eBpoDdence  with  He.  mirai, 
juaded  that  Kentlemiui  to  ooDopt  as  a  nornprtnuN, 
payment  of  all  cliiima,  tho  «nm  ot  laW.,  vb^cb  i 
Batimatflil  value  of  the  ooal  Hold,  with  some  i^ 
oiponaoa  thereon.  Captain  Colflmm,  actJEgon  mj' 
mropted  thia  arrwiitBiiient,  and  by  ao  itia%  li«  ; 
itho  were  loujing  hia  v^Bael  deBiated  from  tbciriit 
to  withdrav  the  obarter.  Captain  Cotequ.  bir. 
monef,  was  unable  to  pay  tho  amount  dna  to  Mi.T 
»nd  I  hod  no  alternatiye  bat  tu  adrertiK  fur  tht 
DQ  bottomry,  and  no  psraon  tendering  for  tbei 
bduood  Mr.  Wileon  to  accept  the  riak,  ud  to 
payment  of  hi>  claim  in  this  form.  Onhiatgtniii 
BO,  bottomry  bUla  for  the  amount  of  UOI.,  r  -' 


nended  him  for  iii 


Conan , 

by  a  formal  act.  which  I  n 

Eeonrity  to  enter  into.    Tl. . 

placed  upon  the  Bailing  ot  tl 

the  ship  proceeded  to  aea. 
Tho  bond  referred  to  was  drawn  np  a 

conaid's  office  on  a  common  printed  foriD,i 

tar  as  material  is  aa  follows ; — 

Capital      m 

Fremiam A 

Total    m 

Ten  days  after  my  arrival  at  the  pOTt  of  Un 
promise  to  pay  to  the  order  of  Meaora.  Wilaon  ui  I 
aou  thia  my  nrat  bill  of  bottomry,  aecond  uid  t 
thia  tenor  and  date  not  paid,  upon  theeahooatnlii 
my  oommand,  and  bound  on  a  Toyoge  io  Lii^rpooi 
for  amount  of  eipenaealincnrred  in  thia  port ;  KUcb 
5401.  ateiliug,  excepting  901.  aterling  for  pnmiD 
Bctoally  laid  out  in  diabursementa  and  chargaa  foi 
of  the  (uid  schooner,  to  enable  her  to  proceed  ontia 
voyage,  and  (or  the  payment  of  which  bdui  o 
sterling,  in  lawful  money  of  Great  Britoio  ten  di' 
my  arriTol  at  IJTerpool  as  afnresoid,  I  do  beni 
myaelf,  my  heirs,  eiecntora,  adminiatraton,  fr 
t^eae  pieacnts,  and  particnhLrly  the  aaid  achjKM 
all  her  UcUe,  apparsl,  and  formture,  &;id  it  li 
declared  that  the  same  ore  thus  oaaigned.orK. 
aoourity  of  the  aaid  540'.,  sterling,  and  ahaljltf  i 
to  no  othor  use  or  pnrpbse  nhatcvec  until  pajmni' 
bill  or  bond  is  first  Duwa  with  the  premiuma  dua  1 
Now  the  condition  of  thia  obligation  ia,  ie.,  (lit 

In  witneaa  whereof  I  have  hereunto  aat  mTb 
seal  at  linoooa  Ayree,  thia  llth  day  of  April  1»$. 
Hbhry  p.  Colbhan,  Hulerfl 


No  luoiiuy  wits  passed  upon  the  makiafi 
bond  whicli  was  given  by  the  master  ul 
secure  the  sum  of  450J.  as  agreed. 

According  to  the  defendants'  evideace, 
time  of  making  the  bond  the  plaintiff  AVil* 
indebted  to  the  owners  and  master  of  the  h 
large  sum  of  money  by  way  of  demunage" 
pcDses  in  respect  of  the  aforesaid  detentuxi 
Ida,  and  bod  not  discharged  that  debt  at  A 
of  this  suit. 

J'dy  M.—Butf,  Q.  C.  and  W.  0.  F.  Fti 
for  tho  plaintiffs.— There  was  an  abaolntieq' 
for  this  bond.  The  ship  was  liable  to  It 
tlio  payment  of  the  suma  due  to  Wilson  < 
sequence  of  the  master's  dehult,  axiii 
under  arrest  at  tbe  time  the  bondwugi 
process  of  the  local  court.  To  obtain  htf 
the  master  was  forced  to  give  the  bond,  te 
no  credit,  and  unless  released  ehe  oould  B 
proceeded  on  her  homewnrd  voyage  IbriA 
was  under  oharter.  It  is  objeoted  rhit  Ht' 
was  incurred  in  respect  of  a  vinM^  "^ 
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)nd  19  valid  where  it  is  given  to  release  a  .ihip 

Tht  Xorih  Star,  Lnsh.  IS ; 
Tke  Prince  George,  4  Moore,  P.  C.  C.  21  i 
JTu  £<Imun.f,  Lnah,  57,  3U  ; 

'Tht  Karaak,  L.  Eep.  3  Adro-  4  Eco.  287,  300 ; 
18L.T.  Bep.  N.S,661;  3  Mar.  UwCiB- O.  S.103. 
anxiety  of  the  owners  to  get  tbc  shi])  home, 

the  ncceBHity  for  completing  her  charter,  were 
umstnnecs  which  made  it  more  prudent  to 
rromiae  Wilson's  cliiini  than  to  risk  loss  of 
-ter  and  expense  bj  defcndinK  the  suit  in  the 
ign  roui-t.  Moreorer,  all  that  was  done  Bt 
lies  Ayres  was  done  under  the  sanction  ot  the 
:iil  who  was  instrncted  by  the  shipowners  to 
1  the  Bhip  home  with  all  dispatch.    It  was  true 

no  money  actually  passed  between  Wilson  and 
master  on  the  bond  being  signed ;  but  that,  it 
.bmitCctl,  does  not  afTcct  the  [gueation,  bccHiisc 
jbEtnnee  the  transaction  was  an  advance  by 
on  for  the  benefit  of  the  ship.  Wilson  had 
need  the  whole  of'tiie  freight  on  the  coala, 
tlie  ma!=ter  hart  not  nftcrwarda  earned  this 
ht,  and  so  hod  given  Wilson  a  claim  upon  the 
by  the  h:r  lofi  for  breach  o!  contract.  Relcas  - 
;he  ship  from  this  claim  was  sabstiintially 
iciuK  money  for  the  ship.  Even  if  this 
Qcc  IS  to  1)0  considered  ns  money  already 
need  when  the  bond  was  given,  it  must  be 
inied  that  the  release  took  place  on  condition 

a.  bond  should  secure  the  advance,  and  the 
tleration  was,  therefore,  bottomry,  and  was 

he  Kamak.  (uhi  tap.) 

Itearil,  Q.  C.  and  Clarksoa  for  the  defendants. 


J  for  the  necessities    of  the  ship 
re  during  which  she  is  pledged.     In  this 

was  no  advance  of  money  for  the  necess 
a  ship ;  there  was  nothing  beyond  a  settle- 
of  accoimta  between  the  parties.  Tbo  miister 
lo  authority  to  give  the  bond  for  that  pur- 

his  character  aa  master  gave  him  no  right 
rn  an  unliquidnted  into  a  liquidated  claim, 
to  secure  the  payment  of  that  cklim   by  a 

with  a  bottomry  premium.  Even  aupposiog 
Ill's  claim  to  have  been  maintainable  at  all, 
-■fendaut^'  claim  for  demurrage  and  oipensea 
1  have  exceeded  it  and  should  bave  been  net- 
i;ainst.  The  defendants'  cluim  aro^e  out  of 
cfanlt  of  Wilson  in  not  receiving  the  cargo, 
1  was  in  consequence  of  this  default  that  the 
ocik  place,  and  ho  was  in  fact  not  entitled  to 

any  claim.  Again  Wilson's  claim  was  in 
?t.of  a  previous  voyage,  and  had  nothing  to 
th  tliD  voyage  on  which  the  ship  was  engaged 

the  bond  was  given.  This  alone  would 
date  the  bond. 

,e  Kdmond  (,«p.) ; 

ji  Aaguila,  1  Dadaou.  289. 

tondact  of  Wilson    and   his  relation  to  the 

euders  it  impossible  fur  the  court  to  uphold 

<nd.    The  fact  that  by  the  l"x  lor.L  the  ship 

be  and  was  arrested,  is  not  in  itself  sufficient 

ler  the  bond  valid : 

#  AMfutla  (ntp.) ; 

(!0*manlt,MJaF.93i8W.  Bob.211i  7  Notes  of 

Teat  ooald  not  alter  the  nature  of  the  traos- 
wbidi  WH  not  a  good  ground  for  bottomry. 
Sjmore,  in  reriy. 
.  3nl. — Sir  B.  Peilukobx,— In  tbjs  owe  h 


qnostion  arises  as  to  the  validity  of  a  bottomry 
bond.  The  material  tacts  are  as  follows  :  The  Ida. 
being  an  English  vessel  lying  at  Monte  Video,  was 
chartered  by  the  plaintiff  Wilson  to  receive  a  cargo 
of  coals  and  to  proceed  to  Corrientoa,  Paao  de  la 
Patria,  or  Cerrito,  and  deliver  the  same  agreeably 
to  bill  of  lading  on  being  paid  freight,  40«.  sterling 
in  full.  The  master  was  to  have  "  an  absolute 
lion  on  the  cargo  for  the  recovery  and  payment  of 
all  freight,  dead  freight,  and  dcniurragej  freight 
to  bo  paid  after  true  and  right  delivery  of  the 
cargo  as  customary  at  port  of  discharge."  202 
tiina  of  coals  were  loaded.  Wilson  advanced  on 
account  of  the  freight,  under  conditions  certainly 
not  unfavourable  to  himself,  and  on  a  bill  at  two 
or  throe  months  date,  -V\U.  This  bill  Wilson 
afterwai-ds  cashed.  The  Ida  proceeded  to  Cor- 
rientes  with  a  letter  to  Don  Candido  Gomez, 
consignee,  and  with  instructions  from  Wilson 
to  deliver  it.  The  Ida  arrived  at  Corrientes  on 
the  1st  Juuo  1867.  The  letter  was  duly  de- 
live  red,  but  Gomes  seems  not  to  have  ap- 
peared ;  at  all  eventa,  he  referred  the  captain  to 
one  Itois  as  his  agent.  Bcis  said  the  Ida  must  go 
on  to  PaE4o  do  la  Patriit,  but  the  communication 
between  Ilcis  uiid  the  captain  was  not  satisfactory, 
and  the  captain,  after  waiting  sis  days  and  consult- 
ing the  captain  of  the  port,  advcrtiaeil  in  a  news- 
paper. AlKiut  the  16th  June  the  brother  of  Gomes 
appeared,  but  (^ve  no  orders,  and  on  the  litth 
Jane  the  captain  entered  a  protest.  On  the  25th 
June  this  Gomez  again  appeared  with  the  bills  of 
lading.  Gomes:  gave  the  bills  of  lading  to  Reis, 
and  told  the  captain  to  take  his  orders  from  the 
latter.  Reis  ordered  the  captain  to  go  to  Paso, 
and  he  sailed  next  day,  arriving  there  on  the  27th 
June,  Three  or  four  days  afterwards  he  met  Reia 
there,  and  Ijegitn  to  discharge ;  he  went  on  aiowly 
till  the  2^th  July.  An  arrangement  had  been 
made  between  the  captain  and  Eeis  by  which 
the  former  was  to  bo  allowed  eighteen  days 
for  discharging  the  cargo,  and  forty-eight  hours 
waiting  for  orders.  The  rate  of  demurrage  was 
to  be  hi.  per  day.  The  consignees  had  re- 
ceived about  107J  tons,  when  on  the  26th  July 
the  captain  wrote  the  following  letter  to  Reis : 
"To  Victor  Reis.  Dear  Sir,— As  you  are  acting 
agent  of  Candido  Gamoj.,  consignee  of  the  above 
vessel,  cargo  of  coal  and  bran,  I  now  inclose  you 
my  bill  for  demurrage  and  expenses  up  till 
Immday  next,  and  trust  to  have  an  immediate 
settlement  of  the  same,  or  I  shall  place  the  cargo 
into  other  people's  hands,  and  sell  it  to  defniy  ex- 

feiiaes.  Your  hmnlilo  and  obedient  servant,  Henry 
'.  Coleman."  Then  there  follows  the  bill  for  de- 
murrage, &a.,  which  amounted  to  1238  paticoms,  I 
think  they  are  called.  Iteis  never  came  again  for 
coals.  On  the  ^SOth  July,  Cajitiiin  Coleman  wrote 
another  letter  to  Reis :  "  Dear  Sir, — I  wrote  to  you 
on  t'ridav  last,  the  2Cth  iiist.,  and  sent  you  my 
bill  for  demuriTigo  and  eipensea ;  you  tnought 
pro|)or  not  to  answer  that  letter,  thercfsro  I  am 
obliged  to  send  you  another  liill  inclosed  with  this 
for  the  said  demurrage  and  expenses,  and  if  you  tail 
in  coming  to  a  settlement  before  forty-eight  hours 
after  the  deliver;  of  this  letter,  I  shall,  after  the  expi- 
ration of  the  said  forty-eight  hours,  sell  the  remain- 
ing cargo  of  coals  ta  the  highest  bidder.  Trusting 
you  wul  oome  to  on  immediate  settlement,  I 
remain,  dear  sir,  your  most  humble  and  obedient 
servant,  Heniy  P.  Coleman."  No  answer  was  re- 
turned Lo  theie  letters.    On  the  1st,  2ad,  lith.,  wA 
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14tli  Aug.  the  captain  sold  the  remainder  of  the 
coals,  having  returned  on  the  5th  to  Corrientes. 
The  money  obtained  by  the  sale  the  captain  says 
was  applied  towards  the  payment  of  oalance  of 
freight  and  claims  for  demurrage,  and  expenses 
caused  by  his  detention,  and  the  refusal  of  the 
consignees  to  receive  the  cargo.  The  Ida  then 
made  divers  other  voyages  with  other  cargoes,  and 
on  the  10  th  Feb.  18()6  arrived  at  Buenos  Ay  res, 
having  previously  obtained  a  charter  for  Liver- 
pool. While  loading  her  cargo  the  captain  was 
summoned  before  the  national  tribunal,  and  an  em- 
bargo was  laid  upon  the  Ida,  The  captain 
found  himselt  in  a  great  difficulty,  the  char- 
terers threatening  to  withdraw  their  cargo,  and 
he  having  no  funds.  The  aid  of  the  British 
consul,  Mr.  Parish,  was  invoked,  and  he,  thinking 
the  claim  of  Wilson  on  the  #hole  maintainable, 
advised  a  compromise  of  the  conflicting  claims 
for  450Z.,  and  that  the  captain  should  raise  this 
sum  by  bottomry,  and  so  procure  the  release  of 
the  ship.  Mr.  Parish  says  m  his  evidence — [His 
Lordship  here  read  the  passage  of  the  consul's 
evidence,  before  set  out.J  The  bottomry  bond 
was  as  follows — [His  Lordship  read  the  bond  down 
to  the  words  "  I  do  hereby  bind "] — and  the 
usual  conclusion  follows ;  it  is  signed  by  Coleman, 
master,  and  Mr.  Parish,  British  consul  at  Buenos 
Ayres.  Tlie  recital  as  to  the  money  being  actually 
laid  out  in  di8bni*8ements  and  charges,  is  untrue, 
this  recital  is  indeed  part  of  the  printed  form  of 
the  bond,  but  nevertheless  I  regret  to  see  it,  and  I 
am  somewhat  surprised  that  it  escaped,  as  it  must 
have  done,  the  notice  of  the  consul.  The  fact  is, 
that  no  money  passed  at  all  between  Wilson  and 
the  captain,  and  that  the  bond  was  not  for  dis- 
bursements or  charges,  but  to  obtain  the  release 
of  the  ship  seized  or  detained  on  what  was  in 
truth  a  matter  of  account  between  the  parties  to 
it.  Was  such  an  instrument  drawn  in  such  cir- 
custances  a  le^al  bottomry  bond  ?  In  the  case  of 
The  Kamak  I  reviewed  at  length  and  carefully 
considered  all  the  decisions  of  this  court  bearing 
upon  the  subject  of  bottomry  bonds,  granted  for 
the  purpose  of  i-aising  money  to  obtain  the  release  of 
a  British  ship  detained  in  a  foreign  port  on  account 
of  a  lien  allowed  by  the  municipal  law  of  that  port. 
I  adhere  to  the  principles  of  law  laid  down  in 
that  case  with  the  greater  confidence  because 
they  were  subsequently  approved  by  the  Privy 
Council  (21  L.  T.  Rep.  N.  S.  59 ;  3  Mar.  Law  Cas. 
O.  S.  276 ;  L.  Rep.  2  P.  C.  505).  I  think  it  expe- 
dient to  refer  to  two  of  the  authorities  cited  and 
relied  on  by  me  in  The  Kamak  (»up).  la  the  case 
of  TJie  Prince  Oeorge  (4  Moore  P.  C.  C.  25),  before 
the  Privy  Council,  their  Lordships  said :  "  If  it  had 
been  proved  that  the  law  of  New  York  gave  the 
lien  upon  the  ship  as  suggested,  we  should  have 
thought,  upon  the  general  prniciple,  that  where 
the  master  cannot  in  any  other  way  raise  money, 
which  is  indispensably  necessary  to  enable  the 
ship  to  continue  her  voyage,  he  may  hypothecate 
the  ship ;  this  power  would  extend  to  a  case  wlicro 
the  ship  might  be  arrested  and  sold  for  a  demand 
for  which  the  owner  would  be  liable.  It  seems  im- 
material whether  the  necessity  for  funds  arises 
from  such  a  demand  or  to  pay  for  repairs,  stores, 
or  port  duties."  I  do  not  know,  however,  that  the 
law  upon  this  subiect  has  as  yet  been  carried  far- 
ther than  to  uphold  an  hypotnecation  on  account 
oi  a  lien  by  a  creditor  in  a  foreign  port  for  the 
necesBorj  expenses  and  charges  m  res^^oc^  oi  ^\k& 


ship,  and  even  then  only  for  those  in  tha 
It  is  not  necessary  to  decide  whether  the  pri 
laid  down  in  The  Prince  George  (sup.),  u 
Kamak  {sup.)  might  be  considered  to  coi 
case  of  a  bottomry  bond  gfven  for  the  poi 
raising  money  not  to  be  raised  in  any  oth) 
and  to  repeat  the  language  to  which  I  ha 
adverted,  "  which  was  indispensably  neces 
enable  the  ship  to  continue  her  voyage,"  ? 
reference  to  the  character  of  the  expense? 
defrayed  by  the  money  so  raised.  I  say  it 
necessary  to  make  a  decision  upon  this 
because  the  cr.se  before  me  presents  a  dnmir 
which  raises  another  principle  of  the  sreau 
portance  relative  to  instruments  of  this  p 
character,  namely,  the  capacity  of  the  par 
person  to  become  the  obligee  of  such  a  bond 
other  words,  the  capacity  of  the  captain  to  gn 
bond  to  Wilson.  It  is  contended  by  the  drfei 
that  the  failure  of  Wilson  to  fulfil  hiscontrac 
respect  to  receiving  the  cargo  by  himself 
consignees  within  a  reasonable  time  at  the 
port,  caused  the  expenses,  in  order  to 
which  the  sale  of  the  coal  became  necessai 
which  act  subsequently  necessitated  the  bo 
bond,  and  now  it  is  not  denied  that  such  • 
was  made  by  Wilson.  His  contention  i 
nevertheless,  on  a  balance  of  the  accounts  b 
him  and  the  captain,  the  latter  is  still  his  < 
and,  therefore,  he  arrested  the  vessel.  ' 
Kamak  (sup.)  I  cited  a  decision  bearing 
point  of  Story,  J.,  which  I  will  now  read 
very  learned  judge  said,  "  It  is  undoubtec^ 
that  material  men,  and  others  who  furni 
plies  to  a  foreign  ship,  have  a  lien  on  the  si 
may  proceed  in  the  Admiralty  Court  to 
that  right ;  and  it  must  be  admitted  that 
a  case  a  hond  fide  creditor,  who  advai 
money  to  relieve  the  ship  from  au 
arrest  on  account  of  such  debts  may  stipu 
a  bottomry  interest,  and  the  necessity  of  t 
siou  will  justify  the  master  in  giving  it,  if 
no  other  sufficient  funds  or  credit  to  red 
ship  from  such  arrest.  But  it  would  be  t 
to  hold,  as  was  contended  for  by  the  cob 
the  appellants,  that  a  mere  threat  to  arrest 
for  a  pre-existing  debt  would  be  a  sufficiei 
sity  to  justify  the  master  in  giving  a  b 
interest,  since  it  might  be  an  idle  threat  w 
creditor  might  never  enforce,  and  until  t 
the  |)eril  would  not  act  upon  the  ship  its 
if,  supposing  a  just  debt  might  in  such  a  • 
valid  consideration  to  sustain  a  bottomry 
in  favour  of  a  third  j)erson,  such  an  effe< 
could  be  attributed  to  a  debt  manifestly 
in  fraud  or  injustice.  Nor  does  it 
means  follow,  because  a  debt  sought 
enforced  by  an  arrest  of  the  ship  might  u 
hypothecation  in  favour  of  a  tnird  perso 
general  creditor  would  be  entitled  to  a 
like  interest.  It  would  seem  as  against  tl 
of  the  law  to  permit  a  party  in  this  m 
obtain  advantages  from  his  contract  for  ^ 
had  not  originally  stipulated.  It  would 
temptations  to  fraud  and  imposition,  an 
creditors  to  practise  gross  oppressions, 
which  even  the  vi^lance  and  good  fu\ 
intelligent  master  might  not  always  befti 
safeguard  in  a  foreign  country.'*  Thst  il 
of  The  Aurora  (1  Wheaton*8  Rep.  96, 1^ 
by  accepting  this  bottomry  bond 
\  XL<(^\»    QoiYs    QAwverted    a   penMNUil 
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ransaction,  but  he  has,  as  Mr.  Clark- 
'  and  forcibly  said,  tamed  an  un- 
nto  a  liquidated  claim  with  a  bottomry 

I  am  of  opinion  that  it  was  not  com- 
ira  to  take  this  step.     I  a^ee  with  the 

my  predecessors  in  this  chair,  that 
onds  ought  to  be,  so  to  speak,  favoured 
rt ;  that  is,  that  the  interests  of  com- 
lirc  that  they  should  not  be  invalidated 
ical  or  minute  grounds.  But  to  pro- 
the  validity  of  this  bond  in  the  circum- 
ich  I  have  stated,  and  in  the  bands 
hold  it,  would  be  to  introduce  a  new 
to  the  law  relating  to  these  instruments, 
d  be,  I  think,  contrary  to  to  the  founda- 
eh  they  rest,  and  not  conducive  to  the 

commerce.     I  must  decree  in  favour 
ulantH,  with  costs, 
for  the  plaintiff,  Toller  and  Sons. 
for  the  defendant,  Thomas  Cooper, 


OF  APFEAI.  ISr  CEANCEBT. 

by  E.  Stewart  Bochk  and  H.  Feat,  Esqn., 
fiarrfaters-at-Law. 


2  uesday,  July  23, 1872. 

Before  the  Lords  Justices.) 

Alexander  v.  Campbell. 

suraiice  —  Mutual    society  —  Policij  — 

-Rule  requiring  nndertahlng  hy  mart- 

(t»fiujnr>e — Con dltion  'precedent, 

'ulrrt  of  a  mutual  insurance  associatioyi, 

'(IS    inroiyoratcd   in   their  policies,  was 

words :     "  No    member ,   vwtigagec,   or 

the  whohi  or  any  part  of  whose  share  in 

snrcd  in  the  assotdallou  shall,  at  the  time 

'If  or  aftenvards,  he  mortgaged  or  assigned 

riiou  or  persons,  shall  luwe  any  claim  by 

*  fh  18  policy,  nor  shall  any  assignee  of 

cy  have  a  daimfor  any  loss  or  damage 

iay   be  sustained   by  siuih   ship  tmless 

to  the  occurrence  of  such  loss  or  damage 

nbcr,  m<yrigage.e,  or  assignee  shall  Jiave 

to  the  manager  an  undertaking  approved 

mortgaqee  or  assignee,  xolierehj  lie  sliall 

icith  t)ie  manager  to  pay  and  discharge 

of  money  which  are  or  may  become  due 

h  member  in  respect  of  such  ship  and  Iter 

0,  and  in  respect  of  tJie  insurances  under' 

•n  his  behalf  in  this  association," 

of  the  association  deposited  a  policy  of 

e  on  his  ship  with  a  creditor  to  secure 

of  his  debt.      This  creditor  was  also  a 

•e  of  the  ship  prior  to  ths  assignment, 

osltce    did    not    give    tlie    undertaking 

by  the  iniles,  but  he,  in  fact,  paid  and 

^d  all  sums  payable  in  respect  of  tlie 

I  her  Insurance,     The  ship  having  been 

d*'posltee  filed  a  bill  against  the  associa- 

'cover  tlie  money  diw  on  the  policy : 

sing  the  decision  of  Bacon,  V.C),  that  as 

sitee,  who  was  an  assig'nee   within   the 

of  tlie  rule  as  well  as  a  mortga^jec, 

given  tlie  required  U7ulertaking,  lie  teas 

tied  to  recover  the  money    due   on  the 

nd  that  his  bill  must  be  dismissed  with 

n  appeal  by  the  managers  of  the  Alliance 
irance  ABSociation  0*0111  a  decision  of 

J, 


The  hearing  in  the  court  below  is  reported 
ante,  p.  373,  where  the  facts  of  the  case  are  suffi- 
ciently stated. 

The  Yioe-Chancellor  having  held  that  the  plain- 
tiff was  entitled  to  receive  the  money  due  on  the 
policy,  the  association  appealed. 

Swanston,  Q.C.,  Miller,  Q.C.,  and  Maidlow  for 
the  appellants. —  Tumhull  v.  Woolfe  (2  Mar.  Law 
Cas.  O.  S.  63 ;  7  L.  T.  Eep.  K  S.  483 ;  9  Jur. 
N.  S.  57),  where  Lord  Westbury  overruled  the 
decision  of  Stuart,  V.C.  (3  Giff.  91),  shows  that 
the  rule  requiring  a  mortgagee  to  ffive  an 
undertaking,  will  be  strictly  enforced  by  this 
court.  In  that  case  there  was  a  rule  almost  iden- 
tical with  the  rule  of  the  association  in  the  present 
case ;  and  the  only  difference  between  the  two  cases 
is  that  in  that  case  the  owner  of  the  mortgaged 
ship  was  the  plaintiff,  while  here  the  assignee  is 
plaintiff.  For  that  the  plaintiff  is  an  assi^ee 
within  the  meaning  of  the  rule  is  clear  n*om 
Dufaur  v.  The  Professional  Life  Assurance  Com' 
pany  (25  Beav.  599),  where  a  policy  was  to  become 
void  in  certain  cases,  except  it  should  have  been 
legally  assigned;  and  it  was  held  that  this 
meant  validly  and  effectually  assigned,  and  that 
an  equitable  charge  by  mere  deposit  came  within 
the  exception.  So,  too,  in  Jones  v.  Ths  Consoli' 
dated  Investmsnt  Assurance  Company  (26  Beav.  256), 
where  one  of  the  conditions  of  a  life  policy  was 
that  it  should  be  void  if  the  assured  died  by  his 
own  hand,  except  it  should  have  been  assigned  to 
other  parties  for  valuable  consideration,  six  months 
before  his  death,  it  was  held  that  a  letter  to  a  cre- 
ditor charging  it  with  a  floating  balance  due  to 
him,  and  made  three  years  previous  to  the  death 
of  the  assured  by  his  own  hand,  was  within  the 
exception.  But  at  all  events  the  plaintiff  is  mort- 
gagee of  the  ship,  as  appears  from  the  ship's 
register,  and  on  that  ground  his  noncompliance 
with  the  rule  precludes  him  from  recovering. 
Then  there  was  such  misrepresentation  on  the  in- 
surer's part  as  to  vitiate  the  policy  altogether,  and 
Campbell  v.  Bickards  (5  B.  &  Aid.  840),  shows  that 
the  underwriter's  evidence  as  to  the  insurability 
of  the  ship  is  not  admissible.  Thqn  the  rules  pro- 
vide that  all  disputes  as  to  claims  shall  be  referred 
to  arbitration ;  and  the  obtaining  the  decision  of 
arbitrators  on  the  matter  in  dispute,  is  by  the 
rules  declared  to  be  a  condition  precedent  to 
the  right  of  any  member  to  maintain  any  action  or 
suit  on  his  policy,  and  that  being  so,  Scott  v. 
Avery  (5  H.  L.  Cas.  811),  'shows  that  the  plaintiff 
cannot  sue  until  an  award  has  been  made.  They 
also  referred  to 

Hughes  v.  Tindall,  18  C.  B.  98 ; 
31  &  3i!  Vict.  c.  86. 

Kay,  Q.C.  and  Marten,  for  the  plaintiff,  were  not 
called  upon  as  to  the  alleged  misrepresentation,  or 
as  to  the  necessity  of  a  previous  submission  to  arbi- 
tration.— The  defence  that  the  plaintiff  had  not 
complied  with  the  rules  by  giving  the  required 
undertaking,  and  therefore  was  not  entitled  to 
recover,  was  not  raised  by  the  answer,  but  was 
raised  for  the  first  time  by  affidavit  at  the  hearing. 
PhUlips  V.  Phillips  (5  L.  T.  Rep.  N.  S.  655;  4 
De  G.  F.  &  J.  208)  shows  that  such  a  defence 
cannot  be  set  ap  by  affidavit  at  such  a  stage  of  the 
case.  There  is  no  evidence  of  any  mortgage  of 
the  ship  except  the  ship's  register,  and  that  evi- 
dence IS  inadmissible,  no  sach  defence  havinja^ 
been  raised  by  the  answer.  Then  the  plaintiff  is 
a  mere  depositee  of  the  poUoY^  axvd  Qasm&k\k  V^  ^rao^* 
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Bidered  an  assignee  within  the  meaning  of  the 
rules. 

Without  calling  for  a  reply, 

Lord  Justice  Jamks  said  that  the  plaintiff  clearly 
was  an  assignee  of  the  policy.  He  came  to  this  court 
as  equitable  assignee  of  a  policy  which  had  been 
granted  to  someone  else,  and  he  had  no  title  to 
sue  for  the  money  secured  by  the  policy  unless  ho 
was  in  equity  the  owner  of  it.  He  was  an  assignee 
of  the  policy  within  the  meaning  of  the  loth  rule; 
and,  that  being  so,  the  words  of  the  15th  rule 
which  was  incoriK)rated  in  the  policy  made  it 
quite  clear  that  he  could  not  recover  upon  the 
jJolicy  unless  he  had  given  the  undertaking  men- 
tioned in  the  rule.  He  had  also  been  proved  by 
the  evidence  to  have  had  a  mortgage  oi  the  ship 

Erior  to  the  equitable  assignment  of  the  ^licy  to 
im.  Therefore,  even  if  he  was  not  an  assignee  of 
the  policy,  he  was  still  subject  to  the  15th  rule, 
for  the  fact  that  he  was  mortgagee  of  the  ship 
brought  him  equally  within  that  rule.  His  Lord- 
shin  was,  therefore  of  opinion  that  the  defendants 
haa  made  out  their  case.  The  Vice-Cliancellor's 
decree  must  at^cordingly  be  reversed,  and  the  bill 
be  dismissed  with  costs. 

Lord  Justice  Mellish  was  of  the  same  opinion. 

Solicitors  for  the  appellants,  Stocktm  and 
Jupp. 

Solicitors  for  the  respondents,  Thomas  and 
Jlollatnuf. 

V.C.   BACON'S    COUBT. 

Roportod  by  tho  Hou.  Robkiit  Butler  and  F.  Gould, 
Eflq.,  BuxriHters-at-Ijaw. 


Tnoedaij,  Nov,  5,  1872. 

Tannkr  v.  P1IIIJ.IP.S. 

MorUjQfjfi   of   ship   and   frehjht — Chart ei'-paHij — 

Advdna.'S  for  tthip^s  disbiirnemmts  —Arnnrnt. 

By  the  innns  of  a  vharU^r'pariij  if  wits  provided  that 

the  charterers  should  advance  neceasanj  funds  for 

the  ship" 8  dishursementSf  not  exceed infj  a  specified 

amount   at  the  port  of   lading.      Previously  to 

entering  inUi   the    cliarter-party  the   owner  had 

mortgaged  the  ship  and  freight.      Tlic  chaHvrers 

made  advances  for  the  ship*8  dishnrsejnents,  roii- 

siderahly  in  excess  of  thp  amount  specified  in  the 

charter-party.     Before  the  freight  became  due  the 

moiigcujee  took  possession  of  the  ship,  and  stopped 

the  cargo  for  freight. 

Held  thai  the  charterers  were  not  entitled  to  deduct 

from  the  amount  due  for  freight   the   advances 

made  by  them  in  excess  of  the  sum  provided  by 

the  chnrter-party. 

This  suit  was  instituted  by  the  assignees  of  the 

fi'cight  against  the  charterers  of  tlu*  ship  Phara- 

mond  for  the  purpose  of  having  an  account  tiikcn 

of  the  freight  earned  by  the  ship  while  chartered 

by  the  defendants. 

In  Sept.  18(32,  H.  J.  Hall,  being  the  owner  of 
the  Pharamond,  mortgaged  her  to  the  plaintiff 
Tanner,  and  by  a  deeu  of  even  date  assigned  to 
him  the  freight  to  become  due  on  account  of  the 
ship. 

Li  Nov.  1863,  Hall,  without  the  knowledge  of 
the  plaintiff,  chartered  the  Pharamond  to  the 
defendants  Phillips  and  King,  who  had  no  notice 
of  the  assignment  to  the  plaintiff. 

By  the  terms  of  the  charter-party  the  ship  was 
to  load  at  Algoa  Bay,  and  proceed  iToni  l^iesxice  V> 


London,  the  freight  to.  be  paid  on  unload: 
and  right  delivery  of  the  cargo  as  custoim 
"Necessary  funds'  for.  ship's  disbursements, 
exceeding  150/.,  to  be  advanced  the  master  ai  [ 
of  loading,  free  of  interest  and  commission, 
subject  to  insurance,"  and  the  owners  of  the  s 
were  to  have  an  absolute  lien  on  the  cargo  foi 
freight.  The  ship  was  duly  loaded  at  Algoa  1 
and  while  there  the  defendants  advanced  .<i 
amounting  to  289/.  9«.  Id.  to  the  master  of 
ship,  the  receipts  for  which  sums  were  endoi 
on  the  charterrparty. 

The  ship  arrived  in  the  Loudon  Docks  on 
1st  Sept.  1801,  and  on  the  6th  Sept.  the  de 
dants  advanced  a  sum  of  350/.  to  pay  wages  da 
the  sailors  and  other  disbursements  of  the  ship 

On  the  8th  Sept.  the  ship  began  discbarg 
her  cargo.  On  the  26th  Sept.  the  plaintiff  i 
possession  of  the  ship,  at  which  time  the  whd 
the  cargo  had  not  been  delivered,  and  on  the « 
he  stopped  the  cargo  in  the  hands  of  the  Lon* 
and  St.  Katherine's  Dock  Company.  The  ca 
was,  however,  released  upon  a  sum  of  money  bf 
paid  into  court  on  account  of  the  freight. 

The  question  now  was  whether,  in  takinj; 
accounts,  the  defendants  were  to  be  allowed 
deduct  from  the  amount  due  for  freight  the  t 
amount  which  they  had  advanced,  or  only 
150/.  as  pn)vided  by  the  charter  party. 

E.  K.  Karsl^he  Q.C.  and  W.   W.  Kargkb, 
the  plaintiffs,  submitted  that  the.  advances  m 
by  the  defendants,  in  excess  of  the  15<j/.  wl 
they  were  authorised  to  advance,  were  mere  | 
sonal  loans,  which  they  were  not  entitled  to  rlw 
against  freight.    They  referred  to  — 
Smith  v.  PlumwMT,  1  B  A  Aid.  57.5 ; 
Ve  Silrnle  v.  KmdaU,  4  M.  &  S.  IH  ; 
Mnujit-hly.  Mnithnul,  4  «.  &  Aid.  .582  ; 
The  Maria,  ,12  L.  J.  13,  P.  M.  A  A. ;    1  Lush.  .^ 

Itep.  .54.5:  1  Mar.  Law  CaB.  O.  S.  322  ; 
Gibson  V.  Inqo,  (J  Hare,  112  ; 
Bristow  V.    Whifnwre,  4  L.  T.  Kep.   N.  S.  G22 
L.  J.,  K)7  Ch. ;  1  Mar.  Law  Cas.  0.  S.  95. 

W.  F.  Kohinson,  for  the  defendants,  contei 
that  the  mortgagee  could  not  be  in  a  better] 
tion  than  the  owner  of  the  ship,  and  that,  tl 
fore,  the  sums  which  had  been  advanced  foi 
ship's  disbursements  must  bo  allowed  ou 
freijjflit. 

The  ViCE-CiiANCKLiiOR  said  that  the  defend 
contention  could  not  be  sustiiined.      The  ten: 
the  charter-party  were  finite   distinct  and  « 
that  150/.  and  no  more  was  to  be  deducted 
the  amount  of  the  freight.      When  the  mort^ 
took  possession  of  the  vessel  tlio  whole  amou 
the  freight,   minus   the   150Z.   authorised  by 
charter-parly  to  be  deducted,  became  jwyab 
him.     The  lulvances  in  excess  of  the  150/. 
mere  ])ersonal  loans,  and  hud  nothing  to  do 
freight,  and  could  not,  therefoiv,  be  deductec 
of  it. 

Solicitor  for  the  plaintiflF,  Sonthgate. 

Solicitor  for  the  defendants,  CotterilL 
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OVBT   OF  COMMON  FLEAS. 

irt«d  by  H.  H.  Hocxivo  and  H.  F.  Foolbt,  Esqni., 
Banriaten-at-Law. 


June  7  and  9,  1872. 

N    v.   ElCHAROSOX ;   BiCHARDSON   r.    StAXTON. 

r- party — Ship  unfit  for  cargo — Refueal  to 
liU  cargo — Wa/rrantyof  eeaworthiness — Rea- 
hleness  of  cargo, 

ligation  imposed  upon  a  sMpovmer  who  lias 
ed  into  a  charter-party  is  to  supply  a  ship 
is  reasonably  fit  to  carry  the  cargo  stipulated 
I  the  charter-party.  The  respective  duties  of 
^erer  and  shipoto,ner  are  that  the  cliarterer 
offer  a  reasonable  cargo  of  the  kind  specified 
";  cluirter,  and  the  shipowner  must  provide  a 
reanonahly  fit  to  carry  such  a  reasonable 
J.  (a) 

shipowner  commits  a  breach  of  charter  such 
justify  the  charterer  in  not  putting  tlie  cargo 
lated  for  on  board  at  the  moment  of  the 
:h ,  and  it  ca7inot  be  remedied  within  such  a 
as  not  to  frustrate  the  object  of  the  voyage ^ 
charterer  is  aXtogetlier  absolved  from  per- 
ancc  of  the  charter.  (6) 

i pawner  co^itracted  with  tlie  charterer  to  load 
I  and  complete  cargo  of  sugar  in  bags,  hemp 

ompressed   hales,    —     measurement    goods, 

l/s  sufficient  dead  weight  to  ballast  the  vessel 

loilo,  and  to  sail  to  Cork  for  orders  to  dis' 

7f'  at  some  point  in  the  JJmted  Kingdom, 

tis  of  freight  for  wet  sugar  were  specified  in 

'liarter-party  as  higlier  than  those  for  di*y 

r. 

inking  cargo  on  hoard  the  ship  was  surveyed 

reported  to  be  a  first-class  risk,  andfii  to  carry 

I  and  perishable  cargo  to  any  part  of  the  world, 

he  qaostion  of  what  ia  a  reasonable  cargo  has 
Dsidered  in  the  United  States  in  several  cases.  It 
•n  there  laid  down  that  the  asnal  stipulation  in  a 
•party  to  take  a  cargo  of  lawful  merchandise 
that  the  articles  composing  i^e  cargo  shall  be  in 
ondition,  and  pat  ap  in  snch  a  form,  that  they 
stowed  without  injury  to  each  other ;  and  that  a 
of  a  ship,  therefore,  may  refuse  to  take  goods 
for  Bhipment,  if  in  his  honest  judgment  they  are 

1  a  condition  or  of  such  a  character  that  they 
bo  carried  without  injury  to  the  rest  of  the  cargo, 
;  violating  a  charter-party  containing  the  con- 
mentioned:  {Boyd  ▼.  Moses,  7  Wallace's  (U.  S. 
e  Court)  Bep.  316 ;  see  also  Weston  7.  Foster^  2 
(U.  S.  Circuit  Court,  First  Circuit)  Eep.  119 ; 

Mon  V.  Minot,  3  Woodbury  and  Minot's  (U.  S. 
Court,  First  Circuit)  Eep.  436.)— Ed. 
his  rule  has  been  more  broadly  stated  in  America 
'  Whore  the  whole  consideration  for  any  stipula- 
[;«,  or  if  it  becomes  impossible  of  being  performed 
itially  as  the  parties  intended,  by  tiie  voluntuy 
ne  of  the  parties,  the  other  is  not  bound  to  pro- 
it  may  decline  performance  on  his  part "  :  {Kuine 
ra,  2  Gallison's  (U.S.  Circuit  Court,  First  Circuit) 
-74  (per  Story,  J.).  So  in  anotiier  case  it  was  held 
;tipulation  in  a  charter-party  that  the  chartered 
then  in  distant  seas,  would  proceed  from  one  port 
[where  it  was  expected  she  would  be)  to  another 
.mod  "  with  all  possible  despatch  "  is  a  warranty 
3  will  so  proceed,  and  goes  to  the  root  of  the  con- 
It  is  not  a  representation  that  she  will  so  pro- 
it  a  condition  precedent  tp  a  rip^ht  of  recovery, 
jogly,  if  a  Tessel  go  out  of  the  direct  course,  the 
9r  may  throw  up  the  charter-party:   {LowherY. 

2  WaUace's  (U.S.  Supreme  Court)  Bep.  728.)  The 
of  this  is  manifest.  The  delay  caused  br  the 
»n  frustrated  the  object  of  the  voyage,  and  the 
becomes  impossible  of  being  perfonned  as  the 
intended,  time  being  an  enential  element  of  tibe 
6.— £d. 


A  cargo  of  wet  sugar  in  ha^s  was  th^n  shipped  by 
the  chaiierei;  hut  wlien  tlie  bulk  had  been  put  on 
hoard  it  was  discovered  that  tliere  was  such  an 
accumulation  of  molasses  in  the  hold,  tlie  result  of 
drainage  from  ili^  sugar,  that  tlie  ship  would  not 
he  seaworthy  in  lier  then  state;    nor  could  the 
pumps,  in  consequence  of  being  clogged,  get  rid  of 
the  drainage,  aWiough  tliey  were  in  every  respect 
sufficient  for  ordinary  purposes ;   noi'  could  any 
pumps  heohtained  stifficient  to  deal  with  tlie  drain" 
age  m  a  less  time  than  six  or  seven  months, 
Tlie  ship  was  ultimately  unloaded,  and  the  cargo 
sent  to  Europe  in  another  vessel,  when  the  cliar" 
terer  refused  to  load  anotlier  cargo. 
Cross  actions  were  brought — one  by  tlie  shipowner 
against  the  charterer — for  refusing  to  load  a  cargo, 
and  also  for  loading  a  cargo  in  such  an  u/nfit  con* 
dition  that  the  ship  could  not  prosecute  her  voyaae. 
The  oilier  action  by  tlie  charterer  a^gainst  ths  ship- 
owner  for  his  not  taking  proper  precautions  to 
keep  his  ship  fit  for  the  voya^ge,  and  to  recover 
damages  for  injury  to  tlie  cargo. 
Tlie  jury  found  at  the  trial,  in  answer  to  the  judge, 
that   tfie    cargo   was  a  reasonable  cargo  to  be 
ofered ;  thai  the  ship  was  unfii  to  carry  the  cargo 
offered  to  lier,  or  any  cargo  of  wet  sugar;  that  the 
damage  to  tlie  sugar  was  caused  by  the  ship  not 
being  reasonahlyfit  to  carry  a  reasonable  cargo  of 
wet  sugar ;  and  that  the  ship  would  not  liave  been 
seaworthy  without  new  pumps  and  with  a  cargo  of 
wet  sugar  on  hoard : 
Held,  that  the  shipowner  was  hound  to  provide  a 
reasonable  ship  to  carry  a  reasonable  cargo  of  the 
kind  specifisd  in  the  charter-party,  tliat  the  char" 
terer  was  hound  to  offer  such  a  cargo,  and  thai  by 
reasoii  of  tlie  unfitness  of  the  ship  the  charterer 
was  entitled  to  recover;    also,  as  the  jury  had 
found  that  tlie  shipowner  could  not  remedy  the 
defects  in  his  vessel  within  such  a  reasonahle  time 
as  not  to  frustrate  tlie  object  of  the  voyage,  the 
charterer  must  be  taken  to  he  al)solved  altogether, 
Th£8£  were  cross  actions  between  the  owner  and, 
charterer  of  a  ship  called  the  Isle  of  Wight  upon  a 
charter-party. 

In  the  action  by  the  shipowner  Stanton  against 
Bichardson  the  charterer  of  the  ship,  the  declara- 
tion set  out  the  charter-party  in  full,  and  then 
alleged  as  breaches  that  the  defendant  neglected 
and  refused  to'  load  a  full  and  complete  cargo  on 
board  the  ship,  and  that  he  neglected  and  refused 
to  my  the  freight. 

The  second  count  alleged  that  the  defendant 
loaded  a  large  portion  of  the  cargo,  to  wit,  sugar 
in  bags,  and  the  same  was  afterwards  properly  and 
necessarily  for  the  safety  of  the  ship  and  cargo 
landed  by  the  master  at  the  port  of  lading,  on 
account  of  a  part  thereof  being  in  a  damaged  state 
in  the  hold  of  the  vessel ;  and  that  all  conditions 
were  performed  and  all  times  elapsed,  and  all  things 
were  done  necessary  to  entitle  the  plaintiff  to  re- 
load the  said  portion  of  the  said  cargo,  and  to  have 
the  residue  of  the  cargo  supplied ;  yet  the  defen- 
dant refused  to  allow  the  said  portion  to  be  re- 
loaded, and  to  have  the  residue  of  the  cargo 
supplied,  &c. 

The  third  count  was  similar  to  the  second.  The 
fourth  count  set  out  the  charter-party,  alleging  as 
breaches  of  the  said  charter-party,  that  though  a 
large  portion  of  the  cargo,  consisting  of  sugar  in 
ba^,  was  loaded  on  board  the  ship  by  the  defen- 
dant, a  portion  of  it  was  in  such  a  oad,  danfferoos, 
and  unfit  state  for  oonTeyoDoe  in  the  ahiy^  thai  thi^ 
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same  damaged  and  injured  the  ship  and  her  pumps 
and  aleo  the  residue  of  the  Bugnr,  so  that  the  ehip 
conid  not  safely  set  sail  and  proceed  on  hor  voyage 
whereby  the  plaintiff  was  injuriously  affected  and 
Buffered  damage,  &;. 

The  fifth  count  was  an  ordinary  money  count. 
The  defendant  by  his  plena  traversed  all  the  allo- 

Sions  in  the  declaration,  and  further  pleaded 
t  the  ship  n-ns  not  light,  stauneh,  and  strong, 
or  fit  to  receive  and  carry  a  cargo  as  she  was 
required  to  bo  according  to  the  true  intent  and 
meaning  of  the  charter-party ;  and  that  the  defen- 
dant could  not,  altliotigh  he  was  ready  so  to  do, 
safely  or  securely  load  on  board  the  ship  a  full  and 
complete  or  any  cargo,  and  by  reason  of  the  con- 
dition of  the  ship  was  prevented  from  deriving  any 
benefit  from  the  charter-party,  and  the  considera- 
tion for  the  same  wholly  failed. 

The  plaintiff  took  and  joined  issne  on  all  the 
defendant's  pleas. 

In  the  second  action  by  the  charterer  (Richard- 
son) against  the  shipowner  (Stanton]  the  first 
count  of  the  declaration  after  acttinf;  out  the  terma 
of  the  charter-party,  alleged  as  a  breach,  that  the 
master  did  not  take  nil  proper  means  to  keep  the 
ship  tight,  staunch,  and  strong,  well  manned  and 
sonnd,  sod  in  every  way  fitted  for  the  voyage,  and 
that  the  ship  at  the  time  of  receiving  the  cargo 
CD  board  was  not  a  good  risk  for  insurance,  and 
did  not  load  and  carry  a  full  and  complete  or  any 
cargo  according  to  the  charter-party;  whereby  the 
plaintiff  lost  the  benefit  of  the  charter,  and  was 
put  to  great  expense  in  landing  the  cargo,  and 
warehoDsing  the  same,  and  was  compelled  to  ship 
-the  cargo  by  another  vessel,  and  a  section  of  the 
cargo  which  had  been  loaded  on  board  the  ship 
was  cither  lost  or  much  damaged  and  injured,  &c. 
Tlie  second  and  third  counts  respectively  alleged 
bailment  of  certain  goods  to  the  defendant  to  carry 
in  his  ship,  and  filleged  damage  to  the  goods 
through  the  negligence  of  the  defendant  and  his 
servants,  and  through  the  detective  and  un- 
seaworthy  condition  of  the  defendant's  ship. 

The  fourth  cuunt  contained  the  money  counts  in 
the  usual  fonn.  The  dbfendont  by  Lis  pleas 
traversed  all  the  niaterial  allegations.  Upon  which 
pleas  issue  wafi  joined. 

The  material  facts  of  the  charter-party,  as  far 
as  is  BuSiciont  to  imderstand  the  present  case,  were 
aa  follows  :  It  was  agreed  between  the  master  of 
the  ship  called  the  Me  of  Wi^ht,  for  and  on 
behalf  of  himself  and  the  owner  of  the  said 
vessel  of  the  one  part,  and  the  Borneo  Company 
(Limited)  as  agents  for  and  on  behalf  of  the 
charterer  of  the  other  part,  that  the  said  master 
should,  after  having  discharged  his  inward 
cargo  with  all  proper  dispatch,  "  sail  for  Manilla, 
or    as     near     thereunto     us     he     might     safely 

?et  for  orders  to  load  within,  there  or  at 
loilo  or  at  Zebu,  the  following  cargo  of  lawful 
merchandise,  &c.,  a  full  and  complete  cargo  of 
sugar  in  bags,  hemp  in  compressed  bales,  — 
measorement  goods,  always  sufficient  dead  weight 
to  ballast  the  vecnel ;"  and  that  the  vessel,  being 
so  loaded,  should  sail  to  Cork  or  F^month  for 
orders  to  discharge  in  a  port  in  the  United 
Kingdom  or  in  Europe,  between  Havre  and  Ham- 
bnrg.  The  provisions  concerning  rate  of  freight 
specified  that  the  rate  should  bo  H.  2s.  Gd.  for  dry 
BUfiBT,  41.  5s.  for  wet  eagnr,  and  it.  15s.  for  hemp 
.and  measnrement  goods.     The  distrter  &4  not  \ 
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commence  with  the  usnal  clause  as  to  the  mid 
being  tight,  staunch,  and  strong,  butcanlainedthe 
following  provision ;  "  The  masterengages  that  the 
vessel,  before  and  when  receiving  cargo,  shall  bt  i    i 
good  risk  for  iusonuice ;  and  he  will  when  reqoind    J 
provide  a  survey  report  doelaring  her  to  b«  n;  J 
and  during  the  voyage  the  master  shall  aia  ill  M 
proper  means  to  keep  the  vessel  tight,  EUai ' 
and  strong,   well   manned   and   providtil,  mi 
every  way  fitted  and  provided  for  the  voya^." 

Those  cross  actions  wore  tried  at  the  aittiup  it 
London  after  Hilaiy  Term,  before  Brett,  J.  uili 


in  consequence  of  orders  received  fromthechV' 
terer's  agents,  to  Yloilo,  a  port  in  the  Pblijpnt 
Islands.     In  pursuance  of  the  terms  of  the  cbuls 
party,  wherein  it  was  agreed  she  should  beEDmjri 
at  Yloilo,  she  was  overhauled,  and  reported  to  Mt 
first-class  risk,  and  fit  to  canyadryandperiiliiUl 
cargo  to  any  part  of  the  world.     A  cargo  ot  niaii 
known  ns  wet  sugar  in  bogs  was  provided  (or  her 
by  the  charterer.     It  appears   that  a  reFj  kijl 
quantity  of  moisture  drains  from  cargoes  of »« 
sugar,  and  when  the  bulk  of  the  csrgahodlea 
loaded  it  was  found  that  there  was  sach  »  luji 
accumnlaticn  of  molasses  in  the  hold,  the  nsul 
the  drainage  from  the  sugar,  that  the  ship  n 
not  be  scJiworthy  for  the  voyage  if  she  procraJd 
in  the  coiidition  she  then  was.     Efforts  vtn  ait 
to   get   rid   of    the   drainage   from  the  sngu  hr 
pumping   the   ship.      The   pumps   were  in  gro 
repair,  and  of  the  usual  kind   lor  a  ship  d  lit 
ohamcter  of  the  lele  of  Wi^lif,  and  quite  enffldail 
for  all  ordinary  purposes ;  but  owing  tothedeptinl 
the  ship's  bold,  and  the  nature  of  the  nutoU 
they  were  unable  to  deal  with  the  drainage  d  'it 
sugar.    The  ship  was  perfectly  seaworthj,  tstf 
witn  respect  to  tois  particular  cargo  of  wetaogKi 
and  the  incapacity  of  the  pumps  to  deal  nithU'    | 
Eventoallv  it  became  nccessa^  to  unload  thi 
again,  and  warehouse  it  at  Yloilo,  whence 
afterwards,   by  arrangement  between  the  parto,   I 
sent  to  Europe  in  another  ship  called  the  Mill*    ' 
The  charterer  refused  to  provide  another  cargo.  H    I 
appeared  that  there  was  no  means  of  obtoinii 
other  pumps  for  the  purpose  of  pumping  oi 
drainage  from  the  sugar,  except  by  sending  fit   ' 
tbcm  to  Manilla,  and  it  would  have  taken  a  voj 
considerable  period  (six  or  seven  monthBl  befin 
they  could  be  procured.     At  the  trial  the  Ictintd 
judge  loft  the  following  fourteen  qaestions  le  dot 
jury,    and    the    jury    gave    the    replies    thereto 
appended. 

1.  Did  the  cbart«rer  in  the  first  plaee  offerafnO 
cargo  P — Yes. 

2.  Did  the  charterer  refuse  to  allow  tite  nrgo  la 
be  re-shipped,  or  any  cargo,  after  the  first  mt 
discharged,  to  be  shipped  and  carried  in  the  i<fa  </ 
Wights— Yea. 

3.  Was  the  cargo  shipped  on  board  the  UiUw 
by  mutual  consent  ? — Yea. 

4.  Was  the  sugar  which  was  offered  to  At 
captain  a  reasonable  cargo  to  be  offered  ?— Yes. 

5.  If  not,  was  the  defect  sadi,  and  so  appanot, 
that  a  captain  of  ordinary  care  and  skill,  if  k 
meant  to  object  to  it,  oa^t  to  IwTeotgeoudMit. 

6.  Was  tho  ship  reasonably  fit  to  oniry  •  nMM* 
able  cargo  of  Yloilo  wet  sugar  P — No. 

7.  Was  the  ship  fit  to  carry  the  OWBO  tkit«M 
offered  to  her  P— No. 

%.  ^\.d  the  captain  nse  teasoiutble  bULw 
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the  treatment  of  the  cargo  delivered  to  him  P — 

0. 

9.  Was  the  damage  suffered  hj  the  sugar  the 
•suit  of  its  own  defective  condition,  without  any 
iect  in  the  ship  or  any  default  in  the  captain  ? — 

0. 

10.  Was  the  damage  to  the  sugar  caused  by  the 
fitness  of  the  ship  to  carry  the  cargo  offered  to 
r,  or  by  the  ship  being  unreasonably  unfit  to  carry 
easonable  cargo  of  Yloilo  wet  sugar,  or  by  want 
reasonable  care  or  skill  of  the  captain  in  treat- 

the  cargo  delivered  to  him  ? — x  es. 
1.  If  the  ship  was  defective,  was  the  captain 
ing  and  able  to  make  her  fit  within  a  reasonable 
e  ? — Willing,  but  not  able. 
2-  Was  he  willing  and  able  to  make  her  fit 
a  in  suoh  a  time  as  would  not  have  frustrated 

object  of  the  adventure  P — Willing,  but   not 


3-  Would  the  ship,  without  new  pumps,  and 
ing  the  sugar  which  was  offered  to  ner  on 
pci,  have  been  seaworthy  P — No. 
'1?-  Would  the  ship,  without  new  pumps,  and 
a.  a  reasonable  cargo  of  Yloilo  sugar  on  board, 
o  been  seaworthy  p — No. 

tie  learned  judge,  upon  these  findings  of  the 
r^  directed  the  verdict  to  be  entered  for  the 
r-terer  in  both  actions,  and  reserved  leave  to  the 
^owncr  to  move  to  enter  a  verdict  for  him ;  the 
t^  to  bo  at  liberty  to  make  all  amendments 
b  the  judge  ought  to  have  made.  It  was  agreed 
b  the  damages  in  both  actions  should  be  re- 
H^d. 

Tpon  a  former  day,  Henry  Jaincs,  Q.O.,  ob- 
i©d  a  rule  nisi  to  enter  the  verdict,  pursuant  to 
leave  reserved,  on  the  ground  that  Kichardson, 
'  charterer,  had  no  right  to  throw  up  the  charter- 
"ty  and  refuse  to  load  a  cargo ;  and  that  upon 
5  finding  of  the  jury,  Stanton,  the  shipowner,  was 
titled  to  have  the  verdict  entered  for  him,  and 

0  for  a  new  trial,  on  the  ground  of  misdirection 
the  part  of  the  judge  in  directing  a  verdict  to  be 
tered  for  Richardson  upon  the  findings  of  the 
ry,  and  in  telling  the  jury  that  there  was  a 
uranty  on  the  part  of  the  shipowner  that  the 
ip  was  fit  to  carry  a  reasonable  cargo  of  Tloilo 
it  sugar ;  and  that  there  was  an  obligation  on 
3  part  of  the  shipowner  and  master  of  the  ship  to 
ve  the  ship  in  a  state  fit  for  such  a  cargo,  and 
it  the  master  should  possess  the  necessary 
owlcdge  enabling  him  to  deal  with  and  manage 
zla  a  cargo ;  and  in  telling  the  jury  that  the  ship- 
ner  was  bound  within  a  reasonable  time  to  make 
)  ship  fit  to  take  such  a  cargo,  and  to  do  so  within 
3h  a  time  as  would  not  frustrate  the  objects  of 
)  adventure,  or  upon  the  ground  that  the  ver- 
its  were  against  the  weight  of  evidence ;  first  in 
J  answers  given  by  the  jury  to  the  sixth,  seventh, 
d  fourteenth  questions ;  secondly,  in  the  answers 
the  eighth,  ninth,  and  tenth  questions ;  and, 
rdly,  in  the  answers  to  the  eleventh  and  twelfth 
estions. 

3ir  John  Karslake,  Q.C.,  Butt,  Q.C.,  and  /.  0. 
Uhew,  showed  cause. — ^There  is  no  doubt,  look- 
;  at  the  words  of  the  charter-party,  that  wet 
;ar  may  be  loaded  if  it  is  a  reasonablo  cai*go, 

1  the  jury  have  found  that  wet  sugar  is  a  reason- 
e  cargo.  There  is  an  express  provision  in  the 
urter-party  that  the  ship  shall  be  a  good  riak 

insoranoo  at  the  time  she  received  her  carffo, 
ihftt  it  was  iQtended  that  the  ship  should  oe 
rworthy  with  r^ard  to  the  particalar  cargoeB 


specified ;  but  the  jury  by  their  findings  prove  that 
tne  ship  was  not  fit,  and  that  she  could  not  within 
a  reasonable  time  have  been  made  fit  for  the  pur- 
pose for  which  she  was  chartered ;  and  where  such 
IS  the  fact  it  is  established  by  the  cases  that  when 
the  default  on  the  shipowner's  part  goes  to  the 
whole  consideration,  tnat  is  an  answer  to  the 
charterers  refusing  to  provide  a  cargo.  In  Tarra- 
bochia  v.  Hickie  (1  Ex.  N.  S.  186 ;  26  L.  J.,  Ex.  26) 
it  was  held  the  stipulations  in  a  charter-party  that 
"  the  vessel  being  tight,  staunch,  and  strong,  and 
shall  sail  with  all  convenient  speed,"  are  not  con- 
ditions precedent  to  the  charterers'  obligation  to 
load,  unless  by  the  breach  of  such  stipulations  the 
object  of  the  voyage  is  wholly  frustrated. 
Pollock,  C.B.,  says  :  "  The  question  is  whether 
the  fact  of  the  vessel  not  being  tight,  strong,  and 
watertight  is  a  condition  precedent  to  the  per- 
formance by  the  defendant  of  his  contract.  I 
think  not."  In  like  manner  it  is  not  a  condition 
precedent  that  the  vessel  should  sail  with  con- 
venient speed  or  in  a  reasonable  time.  Where, 
indeed, -the  charter-party  provides  that  the  vessel 
should  sail  on  a  particular  day,  that  is  a  condition 
precedent.  The  distinction  is  obvious.  In  Abbot 
on  Shipping,  part  4,  c.  1,  s.  5,  it  is  said :  "  Whether 
or  not  a  particular  covenant  by  one  party  be  a 
condition  precedent,  the  breach  of  which  will  dis- 
pense with  the  performance  of  the  contract  with  the 
other,  or  an  independent  covenant,  is  a  question 
to  be  determined  according  to  the  fair  inten- 
tion of  the  parties  to  be  collected*  from  the 
language  employed  by  them."  An  intention  to 
make  any  particular  stipulation  a  condition  pre- 
cedent should  be  clearly  and  unambiguously 
expressed.  The  general  rule  laid  down  by  Lord 
Elienborough  in  Davison  v.  Crwijnne  (12  East.  381) 
is,  "that  unless  the  nonperformance  alleged  in 
breach  of  the  contract  goes  to  the  whole  root  and 
consideration  of  it,  the  covenant  broken  is  not  to  be 
considered  a  condition  precedent,  but  as  a  distinct 
covenant  for  the  breach  of  which  the  party  injured 
may  be  compensated  in  damages."  See  al so  Behn  v. 
Bmmess  (1  Mar.  Law  Cas.  O.  S.  178, 329 ;  3  B.  &  S. 
751 ;  32  L.  J.  204,  Q.  B.).  In  McAndrew  v.  Chappie 
(2  Mar.  Law  Cas.  0.  S.  339 ;  L.  Rep.  1  0.  P.  643 ; 
U  L.  T.  Rep.  N.  S.  556)  Willes,  J.  says,  "  It 
is  settled  that  a  delay  or  deviation  which  goes 
to  the  whole  root  of  the  matter,  deprives  the 
charterer  of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  charterer  in 
chartering  the  ship  is  an  answer  to  an  action 
for  not  loading  a  cargo ;  but  that  loss,  delay, 
or  deviation  short  of  that  gives  an  action  for 
damages,  but  does  not  defeat  the  charter."  This 
case  nearly  resembles  a  contract  for  the  supply  of 
goods  which  shall  answer  a  certain  description, 
and  be  fit  for  a  specific  purpose  fbr  which  they 
were  ordered.  In  Redhead  v.  Tlie  Midla^id  Bau" 
way  Company  (L.  Rep.  2  Q.  B.  433  ;  16  L.  T.  Rep. 
N.  S.  485),  there  was  a  distinction  drawn  between 
the  two  classes  of  carriers  who  convey  goods  by  sea 
and  by  land.  The  shijpper  of  goods  has  a  right  to 
expect  a  seaworthy  ship,  and  may  sue  the  ship- 
owner if  it  is  not,  and  if  the  obligation  on  the  part 
of  the  shipowner  to  provide  a  snip  reasonably  fit 
for  the  voyage  is  absolute,  a  failure  on  his  part  to 
fulfil  that  ooligation  is  enough  to  put  an  end  to 
the  liability  of  the  charterer  to  load  a  cargo.  It 
would  be  absurd  to  say  that  the  charterer  is  to 
load  a  cargo  on  board  an  unseaworthy  and  imfit 
ship — ^f or  instance  to  put  silk  iatA  «^  V^nk:)  ^Scfis^ — 
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and  therefore  the  charterer  was  not  bonnd  to  reload ; 
Mid,  according  to  the  learned  jnd^e'a  finding,  he 
«aB totally  absolTed  from  the  obligation  of  proviiling 
ft  cargo,  and  was  entitled  to  recover  damages  for 
the  breach  of   contract  on  the   part  of  the  ship- 

Clipbam  1.  Lanalon,  2  Har.  Law  Cas.  0.  S.  54;  10 

L.  T.  Bap.  N.  8.  875  i 
Burgeti  r.  Wiciham,  1  Mar.  Law  Cu.  O.  S.  303  ;  3 

KmU  V.  kooper,  36  L,  J.  377,  Ei. ;  3  H.  4  N.  2n  i 

Thomptun  r.  GitUtpy,  5  E.  A  B.  209; 

Luon  T.  Uelh,  5  Eut.  437 : 

liieie  V,  Hetiderion,  1  Ei.  890  ; 

Oibion  T.  Small,  4  H.  of  L.  353 1 

Abbott  on  Shipping,  Sth  edit.  ^13 ;  11th  edit.  221  ; 

Pothier,  Chartarputie ; 

Bell's  CommantaridB  o^  the  Iawb  of  Scotland,  a.  497 ; 

ClipiKaw  V.  Vertof.  5  Q.  B.  365. 
Henry  Jamet,  Q.C.,  Walkin  WilUaws,  and  Cohen 
in  aapport  of  the  rule. — One  of  the  qnestions  for 
the  court  to  decide  is  whether  the  shipowner  was 
bound  to  provide  a  ship  to  carry  such  a  cargo  aa 
was  offered  him.  The  ship  was  seaworthy,  and  fit 
to  carry  any  ordinary  cargo,  but  the  wet  SD^r 
choked  her  pnmpa,  and  renaored  her  unaeaworthy 
only  BO  long  as  tlie  wet  sugar  was  on  board.  On 
the  removal  of  the  cargo,  the  ship  was  at  once  fit 
to  take  goods  of  any  other  quality  on  board.  It 
cannot  be  said  that  the  shipowner  is  to  go  to  the 
expense  of  altering  his  ship  for  the  purpose  of 
carrying  a  particular  cargo  -,  for  olthongh  the 
charter-party  specifies  that  the  charterer  may  load 
varionB  cargoes  of  lawful  merchandise,  the  inten- 
tion most  be  tuken  to  bo  such  cargoes  aa  are  suit- 
able for  the  ship.  The  charterer  must  be  satisfied 
that  the  ship  which  he  charters  is  fit  for  tlie  purpose 
for  which  he  employ  hers,  and  if  he  charters  a  ship 
which  is  unsuitable  for  the  cargo,  that  is  not  the 
shipowner's  fikult ;  fttid  it  would  be  hard  indeed  on 
the  shipowner  if  he  were  to  be  called  upon  to  adapt 
his  ship  to  Riiit  the  nature  of  a  cargo  the  character 
of  which  must  naturally  bo  moro  within  the  know- 
ledge of  tho  charterer  than  of  the  shipowner.  Tho 
epecificatiui)  of  a  cargo  as  it  appears  m  the  charter- 
party  refers  only  to  a  cargo  of  ordinary  deacrip- 
tion.  and  not  to  an  c.itraordinary  cargo,  na  this  was. 
For  instance,  if  the  specification  was  tor  machinery, 
and  nomcasurements  were  given,  would  the  charterer 
be  at  hberty  to  offer,  and  would  the  shipowner  l>c 
bound  to  accept,  machinery  of  such  a  size  that  it 
would  be  im]jossibie  to  get  it  into  the  hold  without 
taking  up  the  decks  ?  The  shipowner  is  bound  to 
do  what  he  can,  I  admit,  to  carry  the  cargo,  but 
nob  to  go  to  such  extraordinary  length  as  to  alter 
tho  structure  of  the  ship.  As  to  the  finding  of  tho 
juiT,  that  the  capUiin  did  not  use  reasonable  skill 
and  care  in  the  treatment  of  the  cai-co  delivered  to 
bim,  it  is  contended  that  the  obligation  ia  to  bring 
reaaonablc  skill  and  care  to  the  case  of  an  ordinary 
cargo ;  but  he  cannot  be  expected  to  have  any 
apeeial  knowledge  necessary  to  the  raanagementof 
an  eiceptioiial  cari^o.  If  the  charterer  could  show 
that  the  ship  could  not  be  of  any  use  whatever  to 
him,  he  might  repudiate  the  contract ;  hut  if  he 
cannot  show  such  to  have  been  the  case,  the  whole 
consideration  has  not  failed,  and  his  remedy  is  by 
oroHs-action  for  any  damage  he  may  have  suffered  : 
(BeJiu  V.  B".mcsi,  1  Mar.  Law  Gas-  O.  S.  178, 
329 ;  3  B.  &  S.  762 ;  32  L.  J.  2(.ii,  Q.  B.)  Any 
other  cargoes  specified  in  the  charter-party, 
except  the  one  in  qnestion,  could  have  been  taken 
6^  the  ship,  and  even  this  couW  ba.vft  \wea  carried 
irith  considerable  delay,    Tho  cases  \xj  \\,  iown. 


[C 

that  the  whole  purpose  of  the  adventure  mn 
rendered  impossible  to  exonerate  the  chartere 

Tarrabochla  v.  Hickie.  36  L.  J.  26,  Ex. ; 
McAniSnnn  v.  Oiapplf,  3  Hu,  Iaw  Cai.0-S.St 

L.  T.  Eop.  N.  8.  556  ; 
Dimech  v.  CarUtl,  13  Moor«,  P.  C.  199 ; 
Bliico  y.  Fltldmr,  1  H&r.   Lsff  Cu.  O.S» 

L.  T.  Eep.  N.  8. 109 ;  14  C.  B.,  N.  S.,  147. 

Even  if  the  charterer  would  have  been  enlitirf 
the  first  instance  to  refuse  to  load  a  cargo,  od  I 
ground  that  the  ship  was  not  fitted  with  eaSa 
pumpa  for  a  cargo  of  wet  angar.  having  louJed  t 
sugar  he  had  waived  the  condition  precedeUii 
could  not  reject  the  ship,  because  the  partiss  tM 
not  be  placed  in  their  former  positioD. 

BoviLL,  C.  J.— Tho  verdict  in  both  thess  tOia 
was  tor  the  charterer,  the  defendant  in  tbe  fe 
action  and  the  plaintiff  in  the  second.  A  nlei 
obtained  on  behalf  of  the  shipowner  to  eoUr 
verdict  for  him  in  both  actions  on  the  Mii^ 
tho  jury  or  for  a  new  trial,  on  the  ground oTk 
direction,  and  that  the  verdict  was  aguiut  t 
evidence.  After  hearing  the  evidence  ^teaitl 
trial  read  over,  I  have  come  to  the  opimontliltl 
findings  of  the  jury  were  in  accordance  wiili 
verdict.  My  brother  Brett  is  not  disBatifified* 
the  verdict;  and,  on  the  whole,  it  does  not afl 
to  me  that  there  is  any  aufficient  ground  fot 
turbing  the  verdict  on  any  of  the  questims 
were  left  to  the  jury.  With  regard  1o  themi 
to  enter  a  verdict,  or  for  a  new  trial  on  the  gr 
of  misdirection,  the  matter  depends  upon  tu 
tive  obligations  of  the  shipowner  and  the  chM- 
Tho  facts  with  reference  to  this  question  uei 
dispute.  The  ship  was  good  and  sound  eaonj 
all  ordinary  purposes,  and  the  cargo  was  ap 
cargo  for  a  ahip  that  was  suitable  to  carry  ii. 
charter-party  into  which  the  parties  entere 
not  quite  in  the  ordinary  form  with  regard  I 
fitness  of  the  ship.  The  usual  terms  do  net 
in  the  beginning  ;  but  the  contract  wh 
between  the  master  of  the  one  part  on  bd 
the  owner,  and  agents  of  the  charterer  of  the 

Eart,  is  that  the  master,  after  having  disd 
ia  inward  cargo,  shall  sail  for  Manilla  for  on 
load  within  there  or  at  Yloilo.  the  foSIowiog 
of  lawful  merchandise,  namely,  a  full  and  coi 
cargo  of  sugar  in  bags,  hemp  in  compressed  b« 
measurement  fjoods.  In  that  part  ot  the  t 
nothing  is  said  as  to  the  nature  of  the 
but  in  the  clause  relating  to  the  n 
freight  it  is  provided  that  the  rate  sb 
41.  '2a.  6d.  for  dry  sugar  and  4J.  sb,  f( 
sugar.  Towards  the  end  of  the  charter  ■ 
engagement  by  the  master  "  that  the 
before  and  when  receiving  cargo  shall  be 
risk  for  insurance,  and  he  will  when  require 
vide  a  survey  report  declaring  her  to  be  si 
during  the  voyage  tho  master  shall  take  all 
means  to  keep  the  vessel  tight,  staunch,  audi 
well  manned  and  provided,  and  in  every  waj 
and  provided  for  the  voyage."  Under  this  t 
the  charterer  was  clearly  at  liberty  to  offerl 
of  wet  sugar.  He  waa  clearly  at  liberty  to  k) 
ahip  at  Yloilo.  It  appears  to  be  well  nndt 
that  the  sugar,  which  at  that  port  is  wrt  Of 
of  such  a  description  that  there  is  a  aoatk 
drainage  from  it  of  molassos  aOid  m<NBtDn- 
such  a  charter  there  is  no  donbt  Uvt  A> 
offered  mnst  be  a  reasonable  cargo  fit  tt*j| 
tion  specified ;  hut  I  am  not  awi    ' 
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IXJ^iid  to  offer  a  cargo  suitable  to  the  particular  ship 
In  the  state  in  which  she  is  at  the  time  of  loading. 
The  only  limit  with  respect  to  the  nature  of  the  cargo 
which  the  charterer  may  ship  appears  to  be  that  of 
Teasonableness.    Mr.  James  suggested,  as  an  illus- 
tration of  his  contention,  the  offer  of  exceptionally 
^^U'ge  pieces  of  machinery  or  heavy  guns  under  a 
charter  which  simply  provided  for  a  cargo  of  mer- 
jfaaiKiise.     The  answer  to  the  argument  derived 
that  illustration  appears  to  be  that  in  such  a 
tte  jury  would  prooably  say  that  such  a  cargo 
^as   xiot  a  reasonable  cargo  to  offer.    That  seems 
^  ii:ije  to  be  the  only  mode  in  which  such  a  case  can 
^  ^iieposed  of.   Another  illustration  may  be  taJcen. 
^^F>;no8e  the  charter  provided  for  a  cargo  of  cattle, 
^^'^a  it  be  said  that  the  charterer  was  bound  to 


a  cargo  of  cattle  suitable  to  the  ship  in  the 
she  was  at  the  time  ?    If  the  ship  was  not 
^^X>«rly  fitted  to  receive  a  cargo  of  heavy  cattle,  is 
*^^  cshaiterer  to  be  bound  to  provide  a  cargo  of  light 
^^tile  P    I  think  the  ship  must  be  fit  to  receive  any 
*J^*^^onable  cargo  of  the  nature  that  the  shipowner 
5^^ertook  to  carry.    The  jury  in  the  present  case 
^Jl^Hd  that  the  sugar  offered  was  a  reasonable  car^o 
r^  ^  offered.    They  have  also  found  that  the  ship 
JJ^B  not  reasonablyfit  to  carry  a  reasonable  cargo 
^l^lnoilo  sugar.    There  is  a  further  finding  tlmt 
^^e  captain,  though  willing,  was  unable  to  make 
"^^e  ship  fit  to  carry  the  cargo  within  a  reasonable 
^iine,  or  within  such  a  time  as  not  to  frustrate  the 
^iQibject  of  the  venture.    The  reason  of  the  unfitness 
^f  the  ship  arose  from  the  nature  of  the  sugar  and 
'^e  character  of  the  pumps.    If  the  cargo  had  re- 
"^nained  on  board,  or  had  been  reloaded,  me  pumps 
^being  wholly  unequal  to  dealing  with  the  accumu- 
lation of  the  drainage  from  the  sugar,  the  safety  of 
the  vessel  would  have  been  endangered  and  the 
cargo  wholly  ruined  and  rendered  unmerchantable. 
The  jury  having  found  that  the  vessel  was  not  only 
nnfit,  but  that  she  could  not  have  been  made  fit  in 
Bach  time  as  not  to  frustrate  the  object  of  the  ad- 
▼entare,  the  question  arises,  what  is  the  obligation 
of  the  shipowner  with  reference  to  a  ship  chartered 
to  carry  a  particular  sort  of  goods  ?    It  seems  to 
xne  that  he  is  bound  to  furnish  a  vessel  fit  to  carry 
•    the  cargo  that  the  charterer  has  undertaken  to  put 
•on  board.      There  are  additional  terms  in  this 
charter,  viz.,  as  to  what  is  to  be  done  during  the 
ToytLge,  and  that  the  vessel  is  to  be  a  good  risk 
before  and  at  the  time  of  receiving  the  cargo.  The 
jury  found  that  the  vessel  at  such  time  was  unfit 
to  receive  the  cargo.   Is  there  any  obligation,  under 
such  circumstances,  on  the  charterer  to  load,  or  if, 
having  been  loaded,  the  cargo  is  obliged  to  be  im- 
mediately discharged,  as  here,  to  reload?     The 
-qnestion  appears  to  me  to  answer  itself.     The 
cnarierer  is  not  bound  to  load  or  reload  unless  the 
ship  is  fit  to  receive  the  cargo  and  to  carry  it.    It 
is  said  there  was  an  absence  of  authority  as  to  the 
•  exact  obligation  of  the  shipowner  in  relation  to 
these  questions.    This  may  arise  from  the  absence 
•of  doubt  as  to  the  nature  of  such  obligation.   There 
seems  to  me,  however,  to  be  sufficient  authority 
for  thepropositions  for  which  I  am  now  contending. 
liord  Ellenborough,  in  the  case  of  Lyon  v.  Mells 
(5  East.  429),  said,  **  In  every  contract  for  the  car- 
riage of  goods  between  a  person  holding  himself 
forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
carry  goods  for  hire,  and  the  person  pitting  goods 
on  board,  or  employing  his  vessel  or  lighter  for 
that  purpose,  it  is  a  term  of  the  contract  on 
the  part  of  the  carrier  or  lighterman,  implied 


by  law,  that  his  vessel  is  tight  and  fit  for  tho 
purpose  or  emplo3rment  for  which  he  offers  and 
nolds  it  forth  to  the  public."  It  is  true  that  these 
observations  apply  chiefly  to  persons  following  a 
public  employment,  and  are  made  on  the  footing 
that  the  nature  of  such  employment  will  be  a  guide 
to  what  the  contract  must  be  between  the  parties. 
But  in  a  late  case  before  Lord  Ellenborough,  a 
similar  question  arose  under  a  charter-party. 
That  case  is  Havelock  v.  Geddes  (10  East.  564) ; 
and  there  Lord  Ellenborough  says,  "  Had  the 
plaintiff's  neglect  precluded  the  defendants  from 
making  any  use  of  the  vessel,  it  would  have  gone 
to  the  whole  consideration,  and  might  have  been 
insisted  on  as  an  entire  bar."  That  was  because 
then  the  consideration  would  have  wholly  failed. 
Here  the  jury  found  that  what  occurred  did  wholly 
frustrate  the  objects  of  the  voyage,  and  so  this  case 
comes  distinctly  within  the  doctrine  laid  down  in 
the  passage  I  have  cited.  It  was  argued  by  Mr. 
Williams  that  this  doctrine  about  frustrating  the 
objects  of  the  voyage  was  a  new  doctrine  intro- 
duced by  the  case  of  Tarrdbnchia  v.  Hlckie  (1  H  & 
N.  183 ;  26  L.  J.  26,  Ex.)  This  is  not  really  so,  in 
my  opinion.  Several  other  cases,  establishing  the 
same  principle,  have  been  referred  to  in  the  argu- 
ment, which  are  much  older  than  Tarrahochla  v. 
Hlckie,  and  especially  the  case  of  Freeman  v. 
Tmjlor  (8  Bing.  124).  The  question  there  was 
one  of  deviation.  Tindal,  C.  J.  laid  it  down  to  the 
jury  that  if  the  deviation  was  so  long  and  unreason- 
able as  that  in  the  ordinary  course  of  mercantile 
business  it  would  frustrate  the  whole  object  of  the 
voyage,  the  contract  was  at  an  end.  He  left  the 
case  to  the  jury  precisely  as  my  brother  Brett  left 
the  present  case,  and  the  court,  after  taking  time 
to  consider,  upheld  his  ruling.  The  same  doctrine 
may  be  traced  back  as  far  as  the  case  of  Constable 
V.  Cloherrie  (Palm.  397),  where  the  covenant  was  to 
sail  with  the  first  wind.  It  appears  to  me,  there- 
fore, in  the  present  case,  that  the  object  of  tho 
voyage  being  frustrated  the  charterer  was  not 
bound  to  load  a  cargo.  It  is  true  that  he  did  load 
a  cargo  in  the  first  instance,  but  after  it  was 
so  lo^ed  it  had  to  be  removed  from  the  vessel, 
because  she  was  unfit  to  carry  it.  It  appears  to 
me  that  the  same  reasoning  applies  to  the  question 
whether  he  was  bound  to  reload  as  applies  to  the 
question  of  his  obligation  to  load.  The  question 
may  be  regarded  from  another  point  of  view.  When 
there  are  concurrent  acts  to  be  performed  on  each 
side,  as  for  instance,  where  one  is  to  receive  cargo 
and  the  other  to  deliver  it,  the  party  who  claims 
for  a  breach  of  the  contract  must  have  been  ready 
and  willing  to  do  his  part.  The  jury  having  found 
that  the  ship  could  not  have  been  made  fit  within 
a  reasonable  time,  or  such  a  time  as  that  the  object 
of  the  voyage  would  not  be  frustrated,  that  finding 
appears  to  me  to  amount  to  a  finding  that  the 
shipowner  was  not  ready  and  willing  to  receive 
the  cargo  offered.  For  these  reasons  I  think  the 
verdict  must  stand,  and  the  rule  be  discharged. 

Btles,  J. — I  am  of  opinion  that  in  these  cross 
actions  the  charterer  is  entitled  to  the  judgment  of 
the  court,  and  to  hold  his  verdicts.  In  other 
words,  that  the  ship  was  to  blame,  and  not  the 
sugar.  The  charter-party  provides  in  express 
terms  that  wet  su^r  may  be  shipped,  but  at  a 
higher  rate  of  freight  than  dry  sugar.  Tho 
evidence  shows  that  the  ship's  pumps  were  of  such 
a  size,  diameter,  and  description  that  they  would 
not  and  did  not  discharge  the  water  mixed  with 
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tho  dminftge  of  the  wet  sugar ;  the  ship,  therefore, 
was  not,  in  renpect  of  tho  pumps,  reasonably  fit  to 
carry  tho  goods,  that  is  to  say.  the  wet  sugar  slie 
hiwl  contracted  to  cany.  The  chnrtorer  knew 
nothinfi;  of  the  oxiating  pumps,  neither  their  power 
or  capacity.  The  8hi[x)wiier  or  cnptatn  was  ixiund 
to  know,  nnd  did  know.  Tlie  charterer,  perbajis, 
knew  nothing  of  the  dispi-oportion  of  the  thick 
drainngo  to  the  power  of  the  pumpa.  The  jury 
have  found  the  negligence  to  be  in  tlio  sliipowner. 
My  brother  Brett's  directions,  which  were  in 
accordance  with  this  Tiow  of  the  case,  seem  to  me 
to  be  unassailnble.  TIic  learned  judge  is  not  dis- 
Batisfied  with  the  Terdicts  in  these  cases,  thci'o- 
foro  they  must  stand. 

Beett,  J. — It  seems  to  mc  thnt  three  questions 
mas  in  this  ca.se.  First,  whether  the  correct 
questions  were  Icil  to  tho  jury ;  secondly,  if  so, 
and  they  were  properly  answered,  what  is  tho 
ofToct  of  auch  answers  on  the  rights  of  the  parties  P 
thirdly,  whether  they  were  properly  answered. 
Tho  ftnswer  to  the  first  (incstion  seems  to  depend 
on  what  tho  rights  and  obligations  of  the  iiarties 
are.  It  appears  to  mo  they  must  be  decided 
by  the  written  contract,  the  construction  of  which 
ia  for  the  court,  without  regard  to  any  considera- 
tion as  to  the  knowledge  of  cither  party,  nnd  with 
respect  to  tho  charterer  of  the  shiti  and  cargo. 
Such  considerations  lire  immntcrial  with  respect  to 
ft  written  contt-act.  Tho  contract  is  a  charter- 
party,  by  which  tho  charterer  is  to  hare  the 
option  of  loading  a  full  and  complete  cargo  of 
SDgar  in  bags,  hemp  in  compressed  bales,  ~ 
moasuremcat  goods.  Thin  stipulation,  giving  an 
option  as  to  the  nature  of  tho  can^,  is  in  favonr  of 
tho  chnrtorer.  Amongst  tho  things  which  the 
charterer  has  tho  option  of  I'hipping  is  a  cargo  of 
wet  sngnr;  the  shipowner  undertakes  tocnrrysuch 
o  cargo.  In  addition,  the  shipowner  took  on  him- 
self the  obligation  to  provide  a  vessel  that  should 
be  n  good  risk  tor  insurance,  and  procure  a  survey 
report  proving  her  to  be  vo.  It  was  urged  that 
by  virtue  of  that  stipulation  the  shipowner 
was  bound  to  provide  a  ship  that  was  seaworthy 
when  tho  cai^  was  on  bonnl  or  whilst  loading.  I 
should  bo  sorry  to  rest  my  decision  en  that  ex- 
press  nndertaking.  I  think  tho  queution  tnms  on 
another  audertuking,  not  express,  but  implied.  I 
admit  that  some  of  the  (|nc^)tionB  that  were  put  to 
tho  Jury  may  not.  in  point  of  form,  deKno  with 
perfect  strictness  the  obligations  of  tho  shipowner, 
and  the  rights  of  the  cliartercr;  but  it  appear.^^  to 
mc  that,  taking  all  tho  (jucstions  together,  in  sub- 
stance the  case  wns  correctly  presented  to  the 
jury.  It  ia  fonnd  that  the  cargo  offered  was  a  rea- 
sonable cargo ;  nnd  tlicn'f<iro  tho  answers  to  ques- 
tions sir  and  seven  become  in  the  event  equiva- 
lent to  one  another.  AVhat  then  is  the  effect  of 
theao  findings,  considered  with  rcgnnl  to  the  re- 
ciprocal dnties  oris^ing  between  the  charterer  and 
eliijKiwncr  from  the  mcro  fact  of  their  having 
entered  into  un  ordinarj-  charter-party  ?  It  i-eem^ 
to  nie  tliat  the  obligation  of  the  shipowner  is  to 
supply  a  ship  that  is  seaworthy  m  relation  to  the 
rtirgo  which  he  has  undertaken  to  carry.  I  do  not 
think,  bowcTer.  that  this  proposition  completely 
Mpressos  his  liabili:y,  thongh  the  proposition  I  nm 
about  to  state  with  repiiii  to  such  liability  in 
many  cases  may  amounc  to  the  same  thing  only  in 


effect.    I  think  the  obligatiouof  the  eliipowner 
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stipulated  for  him  in  tho  charter-party.  Tlai 
appears  to  be  tho  measure  of  his  liability,  as  awA  1 
in  the  case  of  Lyon  v.  MeUg  (5  East,  427),  kA  hj 
Lord  Wcnsleydale  in  the  case  of  Gilgon  v.  SjMtB 
(4  H.  L,  Cas.  SS-t),  and  again  by  Lord  Ellenboronrii  i 
in  Havdoekv.  GetUles  (10 East,  .',36).  The  samerrie 
ia  adopted  in  tho  edition  of  Abbott  on  Shipping, 
by  Shoe,  J.,  and  by  my  brother  Blackburn  m  tie 
case  of  Iledhead  y.  The  Midland  Baihcay  Compaat 
(16  L.  T.  Rep.  N.  S.  485 ;  L.  Hep.  2  Q.  B.  412),  and 
affirmed  on  appeal  (20  L.  T.  Bep.  N.  S.  6iB;  L 
Eep.  i  Q.  B.  379).  It  is  aivned  that  the  chaitenr 
is  bound  to  ship  a  cargo  t£at  is  suitable  for  tie 
particular  ahip.  That  would  be  to  destroy  ibe  ' 
option  that  is  es^essly  reserved  by  the  charter- 
party  to  him.  With  all  tho  assistance  rendered 
to  me  by  counsel,  I  can  find  no  more  decisive  nurfe 
of  stating  the  tme  proposition  vrith  regard  to  tto 
duties  of  charterer  and  sbipowner  than  that  tha 
one  must  offer  a  reasonable  cargo  of  the  kind 
specified  in  the  charter,  and  tho  other  must  y«v 
vide  a  ship  reasonably  fit  to  carry  such  a  reaMB- 
able  cargo.  In  truth,  it  often  happens  in  jurispn- 
dence  that  the  law  can  lay  down  only  such  geiieral 
rales,  leaving  the  application  of  them  to  the  porii- 
culor  facts  to  be  determined  by  th«  findings  of  the 
jury.  If  such  be  the  rights  and  duties  of  tlK^ 
parties,  what  is  the  effoct  ns  to  these  two  actioo;? 
With  respoct  to  the  action  by  the  charterer,  ba 
sues  for  damages  for  not  providing  a  ship  accori- 
ing  to  the  charter.  For  the  purposes  of  that  actim, 
it  is  sufficient  to  hold  tbat  by  reason  of  llie 
unfitness  of  the  ship  there  was  a  breach 
of  contract,  and  all  damages  necessarily  oo 
cnsioncd  by  such  breach  of  contract  wr.  jr. 
damage  to  the  sugar,  and  expenses  are  cf^ 
verabTo.  With  regard  to  the  action  for  mx 
loading  or  not  reloading,  the  further  qucition 
arises  whether  under  the  circumstances  ibe 
charterer  hod  a  right  to  refuse  to  lo.id  or  to  reload. 
In  this  action  we  must  decide  whetbcr  there  m» 
not  only  a  breach  of  contract,  but  such  a  br««cb 
of  contract  as  entitled  the  charterer  to  refoselo 
load  or  to  reload.  The  question  in  sDch  cases  is 
said  to  be  whether  tho  warranty  was  a  condition. 
I  apprehend  thnt  a  stipulation  amountinL;  lo  acim- 
dition  is  necessarily  also  a  warranty,  and  there  maj 
be  circumstances  preventing  its  being  treated  as  a 
condition,  and  tnen  it  ia  only  available  aa  a 
warranty;  as,  for  instance,  when  the  EtipnIaticB 
is  that  the  ship  shall  be  ready  to  load  within^  filed 
time,  or  a  reasonable  time,  and  tho  cargo  is  loaded 
and  carried.  Thongh  before  loading  this  might  be 
a  condition  precedent,  inasmuch  as  the  charters 
has  loaded  and  derived  benefit  front  the  chaner, 
he  cannot  rely  on  it  aa  a  condition,  but  must  tmt 
it  as  a  warranty.  The  question,  therefore,  hen 
is  :  Whether  the  unfitness  of  the  ship  may  be 
treated  as  a  breach  of  a  condition  precedent;  thu 
is  to  say,  whether  it  amounted  to  a  breach  of  ttm- 
troct  entitling  tho  charterer  to  refuse  to  load  or  lo 
reload.  I  thmk  tho  questions  as  to  loading  and 
rehmding  arc  the  same,  for  in  my  opinion  the  efleeJ 
of  the  agreement  between  tho  parties  was  that  tbi 
matter  should  be  treated  as  if  the  charterer  had  ■ 
cai^  ready  to  load  and  refrised  to  load  it-  So"- 
assuming  that  to  be  so,  and  the  findings  to  bt 
correct,  the  JU17  have  found  that  tho  ship  was  doI 
reasonably  fit  to  carry  the  cargo,  and  that  aha  «■ 
GO  unfit  as  to  be  nnseaworthy  with  the  caiitow 
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unfitness  and  unseaworthiness  to  reject  the  ship 
at  once,  for  the  jury  have  gone  f urther,  and  found 
that  not  only  was  the  ship  unfit  and  unseaworthy, 
but  also  that  she  could  not  bo  made  reasonably  hi 
and  seaworthy,  not  only  within  a  reasonable  time, 
but  within  such  a  time  as  would  not  entirely 
frustrate  the  whole  adventure.  It  seems  to  me 
that  the  conclusion  to  be  drawn  from  all  the  cases 
analogous  to  this  is,  that  if  the  breach  of  contract 
by  the  shipowner  bo  such  as  to  justify  the  charterer 
in  not  putting  the  cargo  on  board  at  the  moment 
of  the  breach,  and  it  cannot  be  remedied  within 
such  a  time  as  not  to  frustrate  the  object  of  the 
voyage,  this  absolves  the  charterer  altogether.  It 
T?ould  be  a  gross  iiiiustice  if  it  were  otherwise. 
The  charterer  must  be  taken  to  have  entered  into 
the  contract  with  the  usual  mercantile  objects  of 
Buch  a  contract,  which  objects  must  be  taken  to  be 
known  also  to  the  shipowner,  and  it  cannot  bo  that 
the  shipowner  is  to  hold  the  charterer  to  his 
bargain  if  these  objects  are  frustrated.  If  in  such 
a  case  as  the  present  he  were  bound  to  put  the 
c»rgo  on  board  m  the  first  instance,  he  clearly  was 
not  bound  to  reload  after  what  occurred.  The 
only  remaining  question  is  whether  the  findings  of 
the  jury  were  against  the  evidence;  and  with 
regard  to  this  question,  I  cannot  say  that  after  the 
case  was  fully  gone  into,  there  appeared  to  me  to 
be  much  difficulty  with  regard  to  the  facts.  It 
seems  to  me  that  the  verdicts  ought  not  to  be  dis- 
turbed, and  for  these  reasons  the  rule  must  bo 
discharged.  Rule  discJuirgetL 

Attorneys    for   charterer,    Waltmis,  Bubh,  and 
Waltons ;  for  shipowner,  Thomas  and  Hollavis 
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Arhitratioih — Av&i^a^e  adjuster — LiabUity  for  want 

of  care, 

J)ecUi/t aiu/ih  that  the  plaintiffs  were  owners  and 
cmisignees  of  cargo  on  hoard  a  vessel^  and  that  it 
hecanie  necessary  to  adjust  cei'tain  average  and 
otiier  losses^  aiid  tliereuiion  iJie  master  of  tlie  vessd, 
on  behalf  of  the  own^.rs  and  of  the  plaintiffs, 
retained  and  employed  the  defendant  as  an  average 
adjuster  to  investigate  vouchers  and  accounts  and 
settle  and  adj^ist  an  average  statement;  that  the 
defendant  accepted  and  entered  upon  tlie  retainer 
ajid  employment,  and  titei'eupon  it  became  his  duty 
to  take  due  and  proper  care  and  use  proper  skitl 
a/nd  diligence,  Sfc.  Yet  tlie  defendant  did  not  take 
due  and  proper  care,  btU  conducted  himself  so 
carelessly  that  tlie  statement  made  up  by  him  voas 
erroneous,  whereby,  Sfc, 

F^lea,  thut  before  tlie  making  of  the  said  average 
statement  by  the  defendnnt,  it  teas  agreed  between 
the  plaintiffs  and  tlie  shipowners  that  it  shoidd  bo 
referred  to  tlie  defendant  to  ascertain  and  adjust 
the  amount  to  be  paid  by  tlie  plaintiffs  in  respect 
of  such  losses,  and  tlie  plaintiffs  agreed  to  abide 
hy  his  decisiim,  and  the  defendant,  acting  in  good 
faiUi,  made  tlie  said  etroncous  staierneni. 

Ihinurra'. 

JBJeldj  thai  the  plea  was  cjood,  for  the  defendant 
came  within  tlie  protection  afforded  by  the  law 
reUUing  to  arbitrators  and  was  not  liable  for 
negligence, 

DxciJL&Aiioir  in  the  following  terms : — 

'^Whereaa  Henry  M.  Loftus  was    summoned 

to  answer  the  Tharsis  Sulphur  and  Copper  Com- 


pany, Limited,  in  the  Court  of  Passage  of  the 
Borough  of  Liverpool,  in  the  County  of  Lancaster, 
by  virtue  of  a  writ  of  summons  duly  issued  on  the 
first  day  of  September  in  the  year  of  our  Lord 
1871  out  of  the  last  mentioned  Court,  and  by  a 
writ  of  certiorari  duly  issued  on  the  third  day  of 
October  in  the  year  of  our  Lord  1871  out  of  the 
Court  of  Common  Pleas  at  Lancaster,  Liverpool 
District,  and  directed  to  the  judge  of  the  said 
Court  of  Passage,  the  said  action  with  all  things 
touching  the  same  were  sent  into  the  said  Court  of 
Common  Pleas  at  Lancaster.    And  hereupon  the 
said  Tharsis  Sulphur  and  Copper  Company,  Limi- 
ted, by  William  Grandy  Bateson,  their  attorney, 
declare    against  the   said  Henry  M.   Loftus,  for 
that  before  and  at  the  time  of  the  retainer  and 
employment  of  the  defendant,  and  of  his  com- 
mitting the  grievances  hereinafter  mentioned,  the 
defendant  carried  on  and  exercised  the  business  of 
an  average  adjuster ;  that  before  the  said  retainer 
and  employment,  and  before  the  committing  of  the 
said  gi'ievances,  a  vessel  called  the  Emma,  D&Ying 
on  board  a  large  cargo  of  copper  ore  of  which  the 
plaintiffs  were  the  consignees  and  owners,  whilst 
on  her  voyage  from  Huelvato  Liverpool,  met  with 
tempestuous  weather  and  sustained  injuries,  and 
her  said  cargo    became  damaged,  and  she  was 
thereby  compelled  to  put  into  a  port  of  distress  for 
repairs  and  other  necessary  purposes,  and  incurred 
certain  general  average  and  other  losses,  charges, 
and  disbursements,  which  said  losses,  charges,  and 
disbursements,  upon  the  arrival  of  the  said  vessel 
at  Liverpool  aforesaid,  it  became  and  was  necessary 
to  adjust  and  apportion  in  manner  by  usage  and 
custom  used  and  approved,  and  thereupon  the 
master  of  the  said  vessel  on  her  arrival  at  Liver- 
pool aforesaid,  as  well  for  and  on  behalf  of  the 
owners  of  the  said  vessel  as  for  and  on  behalf  of 
the  plaintiffs  as  such  consignees  and  owners  of  the 
said  cargo  as  aforesaid,  at   the   request  of   the 
defendant,  and  for  reward  to  him  in  that  behalf, 
retained  and   employed   the    defendant   as  such 
average  a^uster  as  aforesaid  to  investigate  and 
examine  the  vouchers  and  accounts  of  the  said 
losses,  charges,  and  disbursements,  and  to  settle, 
adjust,  make  up,  and  prepare  a  statement  showing 
the  proportion  of  the  said  losses,  charges,  and  dis- 
bursements to  bo  contributed  and  borne  by  the  said 
ship  her  freight  and  cargo  respectively,  according 
to  the  usage  and  custom  of  Lloyd's,  and  the  de- 
fendant then  accepted    and    entered  upon  such 
retainer  and  employment,  and  thereupon  it  became 
and  was  the  duty  of  the  defendant,  as  such  average 
adjuster  as  aforesaid  under  the  said  retainer  and 
employment,  to  take  due  and  proper  ci^re,  and  to 
use  and  employ  proper  skill  and  diligence  in  and 
about  the  mvestigation  and  examination  of  tho 
vouchers  and  accounts  of  tho  said  losses,  charges, 
and  disbursements,  and  in  and  about   settling, 
adjusting,  making,  and   preparing    a    statement 
showing  the  proportions  of  the  said  losses,  charges, 
and  disbursements  to  l>e  contributed  and  borne 
by  the  said  ship,  freight,  and  cargo  respectively, 
according  to  the  said  usage  and  custom.    Yet  the 
defendant,  not  regarding  his  duty  in  that  behalf, 
would  not  take  due  and  proper  care,  and  would  not 
use  and  employ  duo  and  proper  skill  and  dili^^cnco 
in  and  about  the  investigation  and  examination  of 
the  said  vouchers  and  accounts,  and  in  and  about 
settling,  adjusting,  making,  and  preparing  the  sold 
statement,  and  conducted  Idmself  so  carelessly, 
negligently,  and  onskilfolly  in  that  behalf  that  h\ 
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and  through  the  carelessness,  negligence,  and  un- 
Bkilfulness  of  the  defendant  in  that  behalf,  the  said 
statement  so  settled,  adjusted,  made  up,  and  pre- 
pared by  him  was  incorrect,  erroneous,  and  im- 
perfect, and  was  incorrect,  erroneous,  and  imperfect 
m  this,  that  the  proportion  of  the  said  losses, 
charges,  and  disbursements  to  bo  contributed  and 
borne  by  the  said  cargo  of  the  plaintiffs  was  stated, 
adjusted,  and  settled  at  a  much  larger  amount  than 
the  same  ought  to  have  been  stated,  adjusted,  and 
settled  at,  according  to  the  said  usage  and  custom ; 
and  in  this,  that  certain  special  charges  were  stated, 
adjusted,  and  settled  as  payable  by  the  said  cargo 
of  the  plaintiffs  which  were  not  so  payable  ac- 
cording to  the  said  usage  and  custom,  wnereby  and 
by  reason  of  the  premises  the  plaintiffs  confiding 
in  the  defendant's  performance  of  his  said  duty, 
and  not  knowing  of  the  breach  of  the  same  as 
aforesaid,  and  believing  that  the  said  statement  so 
settled,  adjusted,  made  up,  and  prepared,  was 
accurate  and  correct,  and  properly  made  up,  ad- 
justed, and  prepared  according  to  the  said  usage 
and  custom,  ana  that  the  proportion  of  the  said 
losses,  charges,  and  disbursements  in  and  by 
the  said  statement  stated,  adjusted;  and  fixed  as 
payable  by  the  said  cargo  o\  the  plaintiifs  was  the 
correct  and  proper  portion  payable  by  the  said 
cargo,  and  that  the  said  other  charges  were  pro- 
perly payable  by  the  said  plaintiffs'  cargo  according 
to  the  said  usa^e  and  custom,  paid  to  the  owners  (3 
the  said  vessel  the  said  incorrect  and  excessive 
proportion  of  the  said  losses,  charges,  and  disburse- 
ments stated,  adjusted, and  settled  by  the  defendant 
in  the  said  statement  and  the  said  special  charges. 
And  by  reason  of  the  premises  the  plaintiffs  have 
lost  and  been  deprived  of  the  moneys  so  paid  by 
them  over  and  above  what  they  would  otherwise 
have  paid." 

Fourth  Plea :  And  for  a  fourth  plea  the  defendant 
says  that  before  the  making  of  the  said  statement 
by  the  defendant,  an  agreement  in  writing  was 
made  between  Edward  «f ames  Brown,  master  of  the 
said  vessel,  of  tlie  one  part,  and  a  certain  firm 
nnder  the  style  of  Messieurs  Tennauts  and  Com- 
pany, as  and  being  the  agents  of  the  plpjntiffs  in 
that  behalf,  of  the  other  part,  which  said  agreement 
was  in  the  words  and  figures  following,  namely : — 

Tbia  agreement  made  the  twenty-eighth  day  of  April, 
1871,  between  Edward  James  Brown,  master  and  owner 
of  the  Enghah  schooner  or  voasel,  the  Emma,  of  the  first 
part  and  Mcaaieurs  Tennanta  and  Company  (which  in* 
cindca  all  membora  of  that  firm),  of  20,  Red  Cross  Street, 
Liverpool,  in  the.  County  of  Lancaster,  merohuits,  being 
the  owners  or  consignees  of  cargo  bv  the  said  vessel,  of 
the  second  part.  Whereas  the  said  vessel,  the  Anima, 
laden  with  a  cargo  of  copper  ore,  sailed  from  Hnelva  on 
the  nineteenth  day  of  December,  1870,  on  a  voyage  for 
Liverpool,  and  on  such  voyage  she  encountered  a  series 
of  heavy  storms  and  seas^  and  was  obliged  to  put  back  to 
Cadiz,  and  thereby  and  in  consequence  thereof  consider- 
able damage  or  loss  has  been  occasioned  or  sustained 
to  the  cargo,  and  various  expenses  and  disbursements 
have  been  incurred,  and  it  will  be  necessary  to  have  a 
general  average  or  contribution  in  respect  thereof,  to 
which  the  said  parties  hereto  of  the  second  part  are  liable 
to  coniribate.  Now  these  presents  witness  that  in  con- 
sideration of  the  engagements  and  agreements  of  the  said 
parties  hereto  of  the  second  part,  the  said  Edward  James 
Brown  doth  hereby  engage  and  agree  with  the  said  parties 
hereto  of  the  second  part  that  he,  the  said  Edward  James 
Brown,  will  deliver  or  cause  to  be  delivered  at  reasonable 
request  and  time  the  said  cargo  laden  on  board  the  said 
vessel  unto  the  said  parties  hereto  of  the  second  part, 
their  factors,  agents,  and  assigns,  and  permit  them  to 
receive  and  take  poBseBsioxi  and  xemove  the  ^ame  ac 
cording  to  their  rights,  poBseauon,  and  owiisft%\)r^  m 


respect  thereof,  on  their  paying  freight  and  other  chtrgn, 
and  performing  conditions  as  per  bill  of  lading,  chsrto* 
party,  or  agreement,  in  consideration  whereof  the  nid 
parties  hereto  of  the  second  part  do  hereby  for  thenuelTcs 
jointly  engage  and  agree  with  t^e  said  Edward  Jsaci 
Brown  to  pay  to  the  said  Edward  James  Brown  or  la 
agents  not  only  the  freight  and  charges  of  the  said  goodi, 
but  also  the  proper  proportion  of  the  general  average  los,  j 
general  contribution,  charges,  and  expenses  in  respect  <tf 
the  said  cargo,  and  all  legal  charges  and  other  oontribotiaa, 
loss,  and  expenses  to  which  they  are  or  shall  be  liable,  or 
for  or  on  assurances  of  which  in  the  judgment  of  ik 
parties  hereinafter  named  contribntions  ought  to  bt 
made  bv  the  said  parties  hereto  of  the  second  ptrt, 
or  which  the  cargo  ought  to  bear  under  the  aforaad 
circumstances.  Ajid  for  the  better  computing  as  well  ^ 
question  of  contribution  as-tiie  amount  which  the  and 
parties  hereto  of  the  second  part  will  have  to  paj  ii 
respect  thereof,  and  that  the  same  may  be  more  resdSf 
ascertained,  the  said  parties  hereto  of  the  second  partdo 
hereby  further  agree  that  the  same  shall  be  ascertaiaed 
and  adjusted  by  Mr.  Henry  M.  Loftus,  of  Lirerpool, 
average  adjuster  (meaning  the  defendant),  whose  deoska 
they,  the  said  parties  of  the  second  part,  do  hereby  aoM 
to  abide  by  and  perform,  the  average  to  be  adjnsted  it 
accordance  with  the  usage  and  custom  at  Lloyd's,  ii 
witness  the  hands  of  the  parties  hereto  of  the  second  part 
the  day  and  year  first  above  written. 

Ten  N ANTS  &  Co., 
Agents  for  the  Tharsis  Sulphur  and  Copper  Co. 
Witness  the  signing : 

Thomas  Barrett,  20,  Bed  Cross  Street,  LirerpooL 

And  the  defendant  says  that  his  retainer  and 
employment  to  investigate  and  examine  the  said 
vouchers,  and  to  settle,  adjust,  make  up,  and  pre* 
pare  the  said  statement  in  the  declaration  men- 
tioned, was  under  and  by  virtue  of  the  said 
agreement  and  not  otherwise,  and  the  defendant, 
acting  in  good  faith,  and  under  such  retainer  aod 
employment  as  last  aforesaid,  took  upon  himself 
the  burthen  of  the  said  inquiry,  and  investigated 
and  examined  the  said  vouchers,  and  made  the 
said  erroneous  statement. 

Demurrer  to  the  above  plea,  and  joinder. 

The  following  were  the  plaintiffs'  points  for 
argument :  First,  that  under  the  defendant's  retainer 
and  employment  as  an  average  adjuster,  the  de- 
fendant is  not  relieved  from  liability  for  making  Tip 
an  erroneous  statement  merely  by  reason  of  hi 
having  acted  in  good  faith  ;  secondly,  that  the 
defendant's  fourth  plea,  admitting  as  it  does 
a  breach  of  duty  on  the  part  of  the  defend- 
ant in  this,  that  the  defendant  conducted 
himself  carelessly,  negligently,  and  unskilfully  in 
the  performance  of  his  duty  arising  from  his 
retainer  and  employment  as  an  average  adjuster, 
and  not  showing  any  excuse  for  such  a  breach  of 
duty  in  fact,  is  bad  in  law;  thirdly,  that  the 
defendant,  as  an  average  adjuster,  is  not,  like 
an  arbitrator  irresponsible  in  damages  for  ne^ 
ligence  or  carelessness  in  the  discharge  of  his 
duties ;  fourthly,  that  the  defendant  must  be  taken 
to  have  held  himself  out  to  the  plaintiffs  as  possessed 
of  the  skill  requisite  for  the  performanceof  his  duties 
as  an  average  adjuster,  and  there  was  an  implied 
undertaking  on  his  part  arising  from  his  retaiiier 
and  employment,  as  in  the  case  of  any  other  person 
doing  worK  for  reward,  that  he  wonld  perform  his 
duties  with  skill  and  care ;  fifthly,  the  defendant's 
fourth  plea  does  not  show  that  there  is  any* 
thing  in  the  relation  between  the  phuntifiFs  aod 
the  defendant  created  by  the  said  retainer  vd 
employment  to  take  the  case  out  ol  the  mb 


which  makes  a  party  to  a  oontraot^  wUeh  . 
a  duty,  liable  for  the  negligent  perftamMr^ 
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The  defendant's  points  for  argument  were :  First, 
that  the  matters  mentioned  in  the  plea  sUow 
that  the  defendant  acted  as  an  arbitrator  in  the 
investigation  and  odjaatment  mentioned  in  the 
declaration;  secondly,  that  the  defendant,  acting 
under  the  agreement  set  out  in  the  plea,  was  not 
liable  in  damages  for  any  error  made  in  good 
&ith  and  without  fraad. 

Mijburgh  for  the  plaintiffs. — Tie  defendant  was 
not  acting  as  an  arbitrator  or  quasi  arbitrator,  and 
is  therefore  not  within  the  protection  afforded  by 
the  law  to  persons  in  that  capacity.  The  ground 
of  the  decision  in  Pappa  v.  Rose  (25  L.  T.  Rep.  N.  8. 
■4ed.and-27L.T.Bep.N.S.  348  in  error;  L.  Bep.  7 
C.  P.  32,  and  &2ri  in  error)  was  that  the  defendant  was 
within  that  protection.  Bub  tbe  iacts  here  are 
different.    It  does  not  appear  npon  the  face  of  the 

tlea  that  there  were  any  disputes  or  differences 
sttrceii  tbe  parties  at  the  time  when  tbe  defendant 
was  called  in.  His  position  was  more  like  that  of 
a  valuer  or  appraiser. 

Leeds  t.  Burrovi,  12  East,  1 : 
Collim  T.  Collins,  26  Beav.  306 : 
Bo»  V.  HeUham,  IS  L.  T.  Rep.  N.  S.  481 ;  L.  Bep.  2 
El,  78  (jodgment  of  Kelly.  C.B.) 
In  Papnav.Bosc  therewasadispute^ingonattbc 
time.  Further  it  does  not  appear  clearly  on  the  face 
of  the  plea  that  the  shipowner  agreed  to  be  bound 
by  the  defendant's  decision.    Lastly,  it  would  bo 
a({unst  public  policy  that  persons  carrying  on  a 

Eublic  employment,  such  as  that  of  an  average- 
roker,  should  be  exempt  from  liability.  In  Pappa 
V.  Boge  the  broker  was  not  acting  in  tbe  usual 
course  of  his  employment.  It  is  difficult  to  see 
any  reason  why  a  defendant's  liability  should  be 
less  because  he  is  employed  by  two  persons,  and 
they  agree  with  one  another  to  accept  his  dcci- 

En 

Ande 

Gull'j  for  the  defendant. — The  word  "  miscon- 
dnct "  used  by  Blackburn,  J.  in  the  Court  of 
Exchequer  Chamber  in  the  cbbo  of  Poppa  v.  Eose 
must  be  taken  to  be  positive  misconduct,  and  not 
mere  want  of  care.  The  caseof  Jfs  Hall  mid  Hindi 
<2  M.  &  G.  847)  incidentally  shows  that  an  action 
frill  not  He  against  an  arbitrator  for  misconduct, 
though   the   award   may   be    set   aside.     He   also 


WalKm,  11  L.  T.  E«p.  N.  S.  679 ;  IB  C.  B. 

BoviLL,  C.J.— Upon  the  principal  qneation  which 
baa  been  argued  before  us,  I  am  of  opinion  that 
the  present  case  is  wholly  nndistinguisbable  from 
Pappa  T.  Bote.  It  was  agreed  between  theplaintiffa 
And  the  shipowners  that  the  amount  to  be  paid  by  the 
former  for  freight,  general  average,  and  other 
charges,  should  oe  referred  to  a  particular  person, 
the  defendant,  to  settle.  It  must  be  taken  that  the 
defendant  accepted  and  entered  upon  the  employ- 
ment, and  acted  in  good  faith,  and  that  being  so  it 
is  clear  that  he  is  not  responsible  for  wont  of  skill. 
A  distinction  may,  however,  be  drawn  between 
want  of  skill  and  want  of  care  or  n^ligonce.  If  tbe 
ai^guinentB  and  judgments  in  Pappa  v.  Boge,  both 
in  this  oonrt  ana  in  the  Exchequer  Chamber,  be 
studied,  it  will  be  seen  that  the  question  of  want 
of  can  or  n^Iigence  was  not  Taisod.  It  is  material 
to  notioe  this,  beoause  the  distinction  is  not  ap- 
pazvnt  in  tho  head-notes  of  the  case  as  reported 


in  the  Law  Reports  (a).  Several  observations 
were  thrown  out  by  the  judges  of  the  Court  of 
Exchequer  Chamber  as  to  the  defendant's  liability 
if  there  had  been  misconduct  on  his  part,  but  no 
opinion  was  expressed.  There  is,  however,  no 
authority  for  holding  that  persons  called  upon  to 
act  as  arbitrators,  to  settle  disputes,  or  adjust 
accounts,  are  liable  for  negligence.  In  Watson 
on  Arbitration  and  Awards  3rd  edit.  p.  112, 
there  is  the  following  passage :— "  It  lias  been 
said  that  an  arbitrator  is  liable  to  an  action  if 
he  miscouduct  himself;  but  I  cannot  hud  any 
case  in  which  such  an  action  has  ever  been 
brought.  In  two  cases  at  different  times,  it 
was  decreed  in  equity  that  an  arbitrator  should 
pay  costs  where  he  had  declored  he  would 
make  one  party  pay  the  costs."  And  a  few  lines 
farther  on  "Also  if  combination  be  proved  against 
an  arbitrator,  a  court  of  e(juity  will  decree  him  to 
pay  costs.  Indeed,  if  a  party  be  guilty  of  mis- 
conduct in  making  his  award,  he  is  liable  to  bo 
made  a  defendant  to  a  suit  in  equity,  which, 
generally  speaking,  would  be  punishment  enough 
for  any  ord:nary  delinquency.  Thecourt,  however, 
will  cdways  be  disposed  to  view  an  arbitrator's 
conduct  in  the  most  favourable  light;  and,  unless 
a  clear  case  of  corruption  and  partiality  be  made 
out  against  him,  they  will  order  his  name  to  be 
struck  out  of  a  bill  to  which  he  baa  been  made 
defendant."  In  the  case  there  referred  to  in  3 
Atk.  p.  644,  Lord  Hardwicke  said  "  Unless  there  is 
corruption  or  partiality  in  an  arbitrator,  the  party 
cannot  set  aside  his  award ;  and  if  it  should  be 
allowed  to  make  arbitiators  defendants,  and  give 
them  all  this  trouble  to  set  forth  the  particular 
reasons  upon  which  they  founded  their  award,  it 
would  introduce  very  great  inconvenience,  and  bo 
a  discouragement  to  any  person  to  undertake  a 
reference ;  if  there  was  any  patpablo  mistake  made 
by  an  arbitrator,  or  miscalculatiou  in  an  account 
that  had  been  laid  before  him,  the  paity  aggrieved 
might  bring  his  bill  against  the  party  in  whose 
favour  the  award  is  mode,  to  have  it  rectilied,  and 
not  against  the  arbitrator."  As  far  as  my  ex- 
perience reaches,  1  have  never  known  such  an 
action  brought  Bgainst  an  arbitrator.  The  case  of 
a  person  acting  oe  arbitrator  is  one  which  occurs 
from  day  to  day,  yet  though  there  must  lie  every 
day  disputes  between  porties  and  arbitrators,  wo 
never  hear  of  their  being  advised  to  attempt  such 
an  action.  Speculative  actions  for  negligence  are 
constantly  brought,  but  there  is  no  authority  for 
such  an  action  as  this  against  an  arbitrator. 
Therefore  both  from  authority  and  according  to 
the  principle  of  Pappa  v.  Rose,  I  think  it  would 
be  very  inconvenient  to  maintain  such  an  action 
against  an  arbitrator  for  negligence,  and  I  am  not 
disposed  to  lay  down  a  rule  that  such  an  action 
can  be  maintained.  It  would  be  most  inconvenient 
tbot  such  persons  should  be  bable  to  be  molested 
by  actions.  I  am  therefore  of  opinion  that  the 
defendant  is  entitled  to  our  judgment. 

K£ATiyo,  J. — I  am  of  the  same  opinion.  It 
would  be  extremely  dangerous  to  say  that  a  party 
in  the  position  of  an  arbitrator  is  to  bo  liable  for 
negligence,  and  if  such  were  the  doctrine  it  would 
be  extremely  difficult  to  say  what  amounted  to 
negUgence.  The  Court  of  Exchequer  Chamber 
has  affirmed  the  principle  that  such  a  person  is  not 
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bound  to  bring  a  particular  degroo  of  skill  to  the 
performance  of  his  duty,  and  the  most  frequent 

§>ound  of  negligence  is  the  not  bringing  due  skill, 
ere  the  ground  alleged  is  that  the  defendant 
conducted  himself  carelessly,  negligently,  and 
unskilfully.  It  seems  clear  that  he  was  in  the 
position  of  an  arbitrator,  inasmuch  as  he  was  the 
person  by  whose  opinion  two  persons  having 
differences  agreed  to  be  bound.  And  persons  so 
agreeing  must  be  bound  by  their  agreement  for 
better  or  for  worse,  and  if  the  person  appointed 
act  honestly  and  without  corruption,  they  must 
take  him  as  ho  is.  In  the  present  case  the 
pleadings  show  that  the  defendant  was  in  tho 
position  of  an  arbitrator,  and  discharged  his  dutj 
m  good  faith,  although  erroneously.  For  this 
reason  I  am  of  opinion  that  the  p]pa  is  good. 

Brett,  J. — ^Tlie  pleadings  show  an  agreement 
between  the  parties  thereto  to  accept  the  decision 
of  the  defendant  on  tho  particular  points  submitted 
to  him,  if  he  would  give  it,  and  that  he  accepted 
the  position  offered,  and  gave  his  decision.  The 
duty  alleged  by  the  declaration  is  that  the  defendant 
would  "take  due  and  proper  care,  and  use  and 
employ  proper  skill  and  diligence  "  in  and  about 
the  business.  The  question  seems  to  be  whether 
there  is  such  a  duty  so  binding  upon  the  defendant 
that  for  the  breach  of  it  he  is  liable  to  an  action. 
It  is  urged  that  it  is  so,  first,  because  he  has 
undertaken  the  office  of  an  arbitrator;  secondly, 
because,  though  not  an  arbitrator,  he  is  a  person 
who  ha£  undertaken  to  give  a  decision  on  the 
questions  submitted  to  him ;  and  thirdly,  because 
he  holds  himself  out  as  an  average  adjuster,  and 
therefore  as  a  person  having  skill,  and  bound 
to  exercise  due  cai*e.  As  to  the  first  point,  a 
distinction  has  been  suggested  between  want  of 
skill  and  want  of  care.  But  the  allegation  of  want 
of  care  might  liave  been  made  in  a  thousand  cases, 
and  yet  there  is  no  case  in  the  books  of  an  action 
brought  acaiust  an  arbitrator  on  such  a  ground.  On 
tho  second  point,  Pap2>av.  it  ojfe  shows  that  although 
the  defendant,  who  liad  undertaken  to  give  a  deci- 
sion between  two  parties,  did  not  come  strictly 
within  the  definition  of  an  arbitrator,  so  as  to  exer- 
cise ^judicial  functions,  yet  that  such  a  person  is 
not  liable  for  want  of  skill.  And  tho  reasoning  in 
that  case  goes  further  and  points  to  non-liability 
for  the  want  of  care.  Thirdly,  as  to  his  liability, 
even  although  he  was  an  arbitrator,  because  ho 
held  himself  out  as  a  profcst^ional  average  adjuster, 
and  therefore  as  a  person  having  skill  ana  exor- 
cising care,  I  apprehend  that  the  resolution  of  the 
law  not  to  inquire  into  the  conduct  of  an  arbitrator 
is  as  applicable  to  a  professional  arbitrator  as  to 
any  one  else,  and  that  the  fact  of  his  being  in  a 
particular  business  does  not  affect  his  liability.  I 
am  of  opinion  therefore  that  no  such  duty  as 
alleged  was  imposed  upon  the  defendant,  and 
therefore  that  his  neglect  did  not  make  him 
liable. 

Dexmax,  J. — I  am  of  tho  same  opinion.  The 
only  reason  why  Pappa  v.  Rose  is  not  expressly  in 
point  is  that  there  the  liability  sought  to  be 
attached  was  for  want  of  skill.  In  this  case  the 
further  point  arises  of  want  of  care,  and  therefore 
we  are  perhaps  extending  the  doctrine  a  little 
further  than  m  Pappa  v.  Rose,  The  reasoning, 
however,  in  that  case  went  beyond  what  was 
necessary  for  the  decision,  and  is  applicable  in  tho 
case  now  before  us. 

Judgment  for  dcfendaTit. 


Attorneys  for  plaintiffs,  Batesan,  EoUnto 
Morris, 

Attorneys  for  defendant,  Simpson  and  . 
Liverpool. 


Nov  20, 1871,  and  Nov,  U  and  21, 1872. 

Stephens  v.  The  Australasian  LrsuKiix 

Company. 

Open  policy — Clean  hiU  of  lading  given  hymii 
— Insurable  interest — Alteraiion  in  declm 
after  loss  known. 

An  agent  acting  in  a  foreign  port  for  $hipm 
gave  by  mistake  a  dean  bill  of  hiding  for  or 
cotton  shi2^ed  on  deck,  the  cotton  having 
directed  to  be  received  and  having  been  rea 
to  be  shipped  on  deck  at  the  shippers  risk,  i 
policies  liad  been  effected  by  the  plainiif  /o» 
shipovmers,  and  declarations  made  on  them  h 
plaintiff;  but  the  cotton  in  question  had  Mi 
declared,  as  it  was  supposed  t-o  be  cam 
shipper^s  risk.  Tlie  vessel  encountered  I 
xoeather,and  the  cotton  waa  jettisoned.  Afterr 
of  the  loss  the  plaintiff  altered  the  declaraiio 
strikiiuj  out  certain  amounts  on  cotton  $h 
subsequently  to  tJie  cotton  in  question,  ai\d  n 
tuting  tJui  cotton  in  question  accorditnj  to  tU 
nary  usage  in  such  a  case  : 

Held^  first,  thai  the  shipowners  had  an  iim 
interest,  the  biU  of  lading  signed  by  their 
being  equivalent  to   a  contract   made  by 
selves*  and  making  thetn  liable  for  a  loss  < 
goode  by  jettison,  the  resuLi  of  their  being  « 
on  deck. 

Held,  also,  that  a  usage  having  been  proved 
the  court  did  not  consider  unreasonubU,  s 
declaration  might  be  altered  even  oftf/r  tl 
was  known,  if  it  were  altered  innocenth 
without  fraud,  and  tliai  in  the  present  cq 
alterations  xvcre  legally  made. 

Special  Casb. 

1.  The  plaintiff  in  this  action  is  an  ins 
broker,  wlio  carries  on  business  in  Lime- 
square,  London,  under  the  firm  of  1 
Stephens  and  Co.  The  defendants  are  ai 
ranee  company,  having  their  head  off 
Australia,  and  a  branch  office  for  marine 
ranee  in  Old  Broad-street,  London. 

2.  The  questions  which  this  action  ha 
brought  to  settle  have  arisen  in  consequj 
the  loss  by  jettison  of  a  number  of  bales  of 
shipped  i)er  steamer  Behera  from  Alexanc 
Egypt,  to  Liverpool,  which  cotton,  the  \ 
alleges,  was  insured  under  two  floating  \ 
datSi  respectively  the  2yth  March  1804  i 
12th  Jan.  1805,  or  under  one  or  other  of  th< 

3.  In  March  1864,  Messrs.  Chappie  a 
were  the  owners  of  a  line  of  steamers 
between  Alexandria  and  other  ports  in  the 
and  Liverpool.  They  carry  on  business  at 
pool  under  the  firm  of  Chappie,  Dutton,  a 
and  in  London  under  the  firm  of  Frederick  C 
and  Co.  They  had  an  agent  in  Alcxandr 
Charles  Grace),  who  conducted  all  their  b 
there.  Tho  plaintiff  was  their  insurance 
in  London. 

4.  During  tho  American  war,  Messrs.  C 
and  Co.  were  extensively  engaged  in  ci 
cotton  from  the  Levant  to  Liveri^oL 

5.  During  that  time  it  usually  hapiMpifcl 
\  N«&^^  \^Qi\3^  \v?^u  the  Toyage  rn 
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l^  with  cotton,  that  part  of  the  cargo  woa 
fried  on  deck. 

6.  When  cargo  iB  loaded  on  deck  it  ia  shipped 
her  by  the  request  and  at  the  risk  of  the  mer- 
uit irho  prefers  ehipping  on  deck  on  aoconnt  of 
!  Baving  on  freight,  %?hich  is  then  charged  at  a 
'  ratp,  or  for  the  convenience  mtd  at  the  risk  of 

shipowner,  who  being  deairons  of  reoeiving 
he  freight  ho  can,  puts  on  deck  cottou  which 
las  contmcted  to  carry  bolow.  When  cotton  ia 
j^ei  on  deck  at  the  merchant's  reqneal,  a  bill 
Lding  stating  that  it  is  so  shipped,  and  is  at 

merchant' 3  risk,  should,  according  to  the 
kl  practice,  be  made  out.  When  cotton  is 
p>ed  on  deck  by  the  shipowner  for  his  con- 
cnce,  a  clean  bill  of  lading  Bhonld  be  given. 
:mi  BhipowoerH  carry  deck  Toada  for  their  own 
rcnicnce,  tbey  often  protoct  themselves  from 
■isk  of  loss  by  jettison,  by  keeping  on  foot  an 
»  policy  of  insurance  especially  effected  to  cover 
riak.  Incase  Each  policy  is  effected,  the  course 
asine's  ia  for  the  agent  of  the  shipowner  as  soon 
e  ascertains  that  a  deck  load  has  been  shipped 
be  risk  of  his  principal,  to  inform  such  prin- 
1  cf  the  fact,  and  he  then  by  hia  broker  de- 
as  the  value  of  the  deck  cargo  upon  the  poUcy 
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ft. 


According  to  the  nsage  of  the  insurance  buai- 
i  when  a  policy  is  effected  "  on  goods  by  ship 
aliipB  to  be  thereafter  declared,"  the  policy 
ches  to  the  gooda  as  soon  as,  and  in  the  order 
'hich.  they  are  shipped,  and  directly  the  assured 
Ws  of  the  shipment  of  the  goods,  he  is  bound  to 
.are  them  to  the  underwriter  on  the  policy,  and 
leclare  them  in  the  order  in  which  thoj  are 
not  entitled  to  declare  some 
ri^ka  and  remain  bis  own  inaurcr  as  to 
;ra.  In  caae,  by  ovoraight  or  otherwise,  the 
ds  are  declared  on  the  policy  in  an  order  dif- 
:nt  from  that  in  which  they  were  shipped,  the 
ired  is  bound  to  rectify  the  declarations,  and 
:o  tl)em  correspond  with  the  order  of  ship- 
it.  The  underwriter  would  renuire  to  see  the 
<  of  lading,  and  insist  on  the  deidarations  being 
le  to  follow  the  sequence  of  the  bQla  of  lading. 

declarations  are  often  thus  rectified,  and  somo- 
)S  even  after  loss.  The  witness  hy  whom  this 
^e  was  proved  stated  that  he  waa  speaking  of 
ordinary  case  of  policies  opened  hy  shippers 

goods  by  ship  or  ships  to  be  thereafter  de- 
3d;"  that  he  bW  known  no  instance  in  which 
application  of  the  usage  had  been  enforced  in 
particular  case  of  a  policy  relating  to  goods 
:-bonie  at  the  shipowner's  risk,  but  that  he  had 
wn  no  question  raised  as  to  whether  the  usage 
ied  to  such  a  case.  Such  policies  would  not 
fc  in  form  from  the  ordinary  policies  opened 
hippers. 

On  the  aOth  March  1861,    Messrs.    Chappie 

Co.,  through  the  plaintiff,  their  broker, 
-led  policies  to  the  amount  of  25,000(., 
otton  on  deck,  per  steamer  or  steamers  from 
.  Minor  and  Syria  to  Liverpool.      The  25,000(. 

diatribnted  amongst  several  insurance  com- 
es, the  defendants  insuring  to  the  extent  of 
'L,  as  appears  by  the  policy  entered  into  by 
),  which  bears  date  the  29th  Marcli  1864.  It 
be  seen  that  this  policy,  as  it  originally  stood, 
'  apiplied  to  shipments  from  Asia  Minor  and 
ft  to  Liverpool.  Tho  reason  of  this  was  that 
leaBon  for  shipping  from  Alexandria  does  not 
meooe  until  ute  in  September  or  early  in 


October,  and  it  waa  thought  when  the  poUoy  was 
taken  out  it  would  be  exhausted  by  declarations 
of  shipments  from  the  former  places  before  Sep- 
tember. 

9.  In  Aug.  1864,  however,  before  any  declara- 
tions had  been  made  on  this  policy,  it  appeared 
to  Messrs.  Chappie  and  Co,  to  be  desirable  to 
make  the  policy  extend  to  shipments  from  Smyrna 
and  Alexandria,  as  well  as  to  tue  rest  of  the  Levant, 
They  accordingly  communicated  through  the 
plaintiff,  their  broker,  with  the  defendants  and 
other  insurers,  and  on  arrangement  for  making 
the  necessary  alteration  was  come  to.  The  agree- 
ment for  the  estension  of  the  policy  ia  endorsed 
thereon,  and  the  terms  upon  which  it  was  made 
will  be  gathered  from  the  endorsement. 

10.  It  will  be  'observed  that  the  endorsement 
states  that  it  was  agreed  to  annul  the  warranty  of 
1st  Aug.  This  agreement  was  come  to  by  the 
parties  whilst  they  were  under  the  idea  that  the 
pohcT  contained  the  usual  warranty,  that  the  goods 
should  he  shipped  before  the  lat  Aug.  It  does  nob 
however  contam  such  a  clause,  and  therefore  the 
part  of  the  endorsement  just  referred  to  is  not 
applicable  to  the  facts. 

11.  After  the  policy  had  been  extended  as  above 
mentioned  Messrs.  Chappie  and  Co.  besaji  to  taka 
shipments  on  deck  at  their  risk  from  Alexandria, 
and  these  shipments  were  from  time  to  time 
declared  on  the  policy.  The  declarations  down  to 
the  10th  Dec.  1864  are  as  follows ; 

29tli  Oot.  dBSlOO,  on  68  bales  valued  thereat,  per  Lj/bia 

29th  Not.  .£7000,  onlC^  boles  valned  thereat,  per  Ayah 

10th  Deo.  .£2500,  on  44  balaa  valued  thereat,  per  Ocean 
King  steamer. 

12.  In  the  month  of  Doc.  1864  the  Beltera  steam* 
ship  was  loading  at  Alexandria  for  Liverpool. 

13.'  Amongst  the  cargo  a  quantity  of  cotton  was 
put  on  board,  some  in  the  hold,  some  on  deck.  It 
IS  neceasary  to  draw  attention  to  two  shipments  of 
cotton,  viz.,  twenty  bales  consigned  to  Messrs. 
Dackworth  and  Rathbone,  of  Liverpool,  and  102 
shipped  by  Messrs.  Choremi,  Mollor,  and  Co.,  mer- 
chants, carrying  on  business  at  Alexandria  and 
Liverpool. 

14.  With  rospect  to  tho  twenty  bales  belonging 
to  Duckworth  and  Rathbone  these  were  contracted 
to  be  placed  below,  but  were  shipped  on  deck  for 
the  convenience  of  the  shipowners. 

15.  Clean  bills  of  lading  were  given  in  respect 
of  this  cotton,  and  Mr.  Grace,  the  agent  for  Messrs. 
Chappio  and  Co.,  at  Alexandria,  forthwith  sent 
instmctions  to  have  this  riak  declared  on  the  open 
policy. 

16.  This  was  done  by  endorsement  on  tho  policy 
of  the  29th  March  1864.  The  endorsement  is  as 
ToUows  : 

Slst.  Dec.  laOOf.  on  twenty  bales  valued  thoreat,  per 
Bthera,  stenmsr. 

17.  As  to  the  102  bales  shipped  by  Messrs. 
Qhoremi,  Mellor  and  Co.  Before  this  cotton  was 
pat  on  board  the  owners  engaged  with  Mr.  Cell, 
ihe  clerk  in  Mr.  Grace's  office,  for  the  shipment  of 
ninety  bales  of  cotton  by  the  Belw.ra  as  deck  cargo, 
to  bo  carried  at  the  shipper's  risk;  the  terms  of 
this  engagement  were  entered  in  a  book  kept  by 
Grrace  for  the  parpoee,  and  called  an  engagement 
book.  This  having  been  done,  Ur.  Cell,  whose 
duty  it  wa«  to  attend  to  the  matter,  handed  to  the 
clerk  of  Meeaia.  Choromi,  UftUm  «x^^.'^'&i& 
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TiBual  course  of  business),  a  memoranduin  or  ship- 
ping note,  of  which  the  following  is  a  copy. 

To  the  S.  S.  BeJiera,  Captain  Childe. 

Please  receive  on  board  from  Mbbstb.  Charomi,  Melloi 
and  Co.,  for  Liverpool,  the  DBdersigned  goods. 

No.  and  Marks,  Dosoription. 

On  deob  at  shippeii'  riak.    About  ninety  bnleH  of  cotton. 

Aleiandria,  20th  Deo.,  1S64.  G.  Celi,  P.  Agent. 

18.  This  note  montions  the  number  of  bales  as 
about  ninety.  The  explanation  is  that  after  the 
engagement  for  ninety  had  been  made.  Messrs. 
Choretni  and  Slellor  mentioned  to  Mr.  Celi  that 
they  would  probably  have  a  few  more  than  the 
ninety  bales  to  ehip  on  the  same  tcnna,  oud  ac- 
cordingly the  word  "about"  was  introduced  into 
the  shipping  note  in  pencil.  As  will  be  seen  they 
really  shipped  102  bales.  The  shipping  note  first 
referred  to  was,  according  to  tho  usual  practice, 
handed  by  Messrs.  Choremi,  Mcllor,  and  Co.,  to 
their  lighterman,  who  took  it,  together  with  the 
goods,  to  the  ship,  deliToring  tho  note  up  when 
flie  goods  were  on  board.  Upon  delivering  up  the 
note  the  lighterman  obtained  a  receipt  from  the 
mate  for  the  quantity  put  on  board,  viz.,  102  bales. 
1S>.  Tho  receipt  given  on  this  occasion  was  by 
mistake  of  the  mate  a  clean  receipt,  tluit  is,  it  did 
not  mention  that  tho  goods  were  to  bo  shipped 
on  deck  at  shippers'  risk.  The  following  is  a  copy 
of  this  receipt ; 

Beoeived  on    board   the  S.S.    Bthera   from   Meears. 
Choremi  and  Mellor  for  Liverpool,  the  iuiderBi(^cd  goods. 


102  bales  cotton. 


No.  and  marks. 

T   E 

Aleiandria,  20  Dec. 

HEN-ar  AacHEB,  Chief  Officer. 

20.  It  was  the  duty  oE  the  mate  to  give  a  receipt 
for  the  goods  corresponding  with  the  note  or  order, 
and    he  had   no   authority   to   deviate    from   tho 

21.  The  102  bales  of  cotton  was  stowed  on  deck, 
and  the  Bekera,  being  so  loaded,  leit  Alexandria 
for  Liverpool  on  the  2i'th  Dec.  18li4-. 

22.  After  she  had  sailed  on  the  voyage,  a  bill  of 
lading  for  the  102  bales  in  question  was  prepared 
by  the  shippers,  and  presented  by  them  to  iMr. 
Cfrace  for  signature;  such  bill  of  lading  did  not 
contain  the  words  purporting  that  tho  cotton  wa.g 
carried  on  deck  at  shipper's  risk,  as  it  ought  to 
have  done  according  to  the  arrangement  oefore 
mentioned.  Except  as  aforesaid  no  agreement  whs 
made  by  Mr.  Grace  in  reference  to  the  carriage  of 
these  goods. 

23.  The  practice  of  Mr.  Grace  when  bills  of 
lading  are  handed  to  him  is  to  refer  to  tho  engage- 
ment oook  before  mentioned,  and  see  that  the  bill 
of  lading  corresponds  with  the  terras  agreed  on  ; 
but  in  the  present  instance,  owing  to  press  of 
business,  it  being  post  day,  he  neglected  to  do  so, 

2-1-,  During  the  voyage  the  Bekera  encountered 
very  heavy  weather,  so  much  so  that  it  became 
necessary  ou  Sunday,  the  15th  Jan.,  whilst  the 
vessel  was  off  the  coast  of  France,  to  throw  over- 
board the  whole  of  tho  cotton  shipped  on  deck, 
with  the  eiceptiou  of  eleven  bales.  The  cargo 
thus  jettisonea  comprised  the  twenty  bales  eon- 
fligned  to  Jlessrs.  Duckworth  and  Eathbone,  and 
also  100  out  of  the  102  bales  shipped  by  Messrs. 
Choromi,  Mellor,  and  Co. 

2!i.  As  Messrs.  Chappie  and  Co.'a  agent  at  Alex- 
andria, supposed  that  the  arrangement  with  the 
shippers  was  that  the  102  bales  were  to  be  shipped 
on  deck  at  shippers'  risk  no  advice  of  the  risk  was 
Bent  to  them  at  the  time  of  the  sUpmont,  ki\&  cm- 


seqnently  this  risk  was  not  declared  upon  tbe 
policy  of  the  29th  March  18»!4  at  that  time. 

26.  On  the  9th  Jan.  1865,  Messrs.  Chappie  and 
Co.,  through  the  plaintiff,  their  broker,  declared 
rOOO(.  on  lli.  bales  per  Nyama.  The  endorsement 
is  as  follows :  "  !Hh  Jan.  7000i.  on  110  bales  viloed 
thereat  per  N'jnnza  steamer."  After  this  decli- 
ration  Z9(K)l.  remained  to  be  declared  on  the  policy 
of  JMtii  March  1864. 

27.  On  the  12th  Jan.  1865,  Messrs.  Chappie  and 
Co.,  in  anticipation  of  further  deck  shipments  it 
their  risk,  eBected  a  further  open  poUcy  for 
25,0X17. 

2S.  This  25,000;.  was  also  distributed  amongst 
several  insurers,  tho  defendants'  company  taking 
tho  risk  to  the  extent  of  2500[.  as  appears  by  tk 
policy  entered  into  by  them,  which  bears  date  tin 
12tli  Jan.  1865,  and  is  annexed  to  this  case. 

•2:K  Ou  the  16th  Jan.  1865,  Mesara.  Chappie  and 
Co..  by  their  broker,  declared  on  the  two  opai 
policies  5500i.  on  eighty-one  bales  by  the  i'l/oaa^ 
and  10,300i.  on  156  bales  by  the  St.  Laiorena. 
These  declarations  were  distributed  between  the 
two  policies,  viz.,  on  policy  of  29th  March  ISW,  u 
follows : 

16th  Jan.  39001.  on  eighty  one  bales  valaad  at  SUfH, 
per  Xyania  Bteamer,  and  on  policy  of  12th  Jan.  IBGS. 

lath  Jan.  160(V.  on  mshty-one  baiaa  rained  at  iUSi, 

IGth  Jaa.  10,3001.  on  156  bales  valued  thenat,  pn  El. 
Larprcaa  steamer. 

M.  The  loss  of  the  Beliera  deck  load  became 
known  to  Messrs.  Chappie  and  Co.  on  the  ISib 
Jan.  1865,  and  not  before. 

31.  The  vessel  arrived  in  Liverpool  on  the  IWi 
Jan.  and  on  the  23rd of  that  month  Messrs.  Mellor 
and  Co.,  as  the  owners  of  the  clean  bill  of  lading, 
claimed  payment  of  the  value  of  the  102  bales. 

32.  This  was  the  first  suggestion  that  Me^ws. 
Chappie  and  Co.  received  of  the  cotton  being  it 
their  risk. 

33.  At  tho  time  they  received  this  claim  Uej 
were  not  aware  that  the  shipment  was  intended  ta 
be  made  at  the  risk  of  the  ebipper,  but  dw 
assumed  that  their  agent  in  Alexandria  hid> 
through  some  oversight,  omitted  to  advise  them  of 

3+.  Upon  receiving  tho  information  just  referred 
to,  Messrs.  Chappie  and  Co.  comoiDnicated  with 
the  plaintiff,  their  broker,  and  be,  upon  the  recapt 
of  their  letter,  deemed  it  advisable  to  alter  or  n- 
arrange  the  declarations  upon  the  two  policies,  m 
that  all  the  shipments  mignt  appear  in  the  oidff 
in  which  they  would  have  stood  bad  the  plaintif 
received  instructions  to  declare  the  102  bales 
shipped  by  Messrs.  Choremi,  Mellor,  and  Co.  *t 
the  same  time  as  he  received  instructions  with  refe- 
rence to  the  twenty  bales  consigned  to  Dockwortb 
and  Bathbone. 

35.  This  he  did  by  striking  out  of  the  declin- 
tions  on  the  first  policy  the  two  last  of  the  9th 
and  16th  Jan.  7000i.,  and  39001.,  which  left  10,9ft4 
to  be  declared  on  that  policy.  This  sum  the  jriaia- 
tiffmade  up  by  inserting  fflKKlI.  on  the  102  h»lw 
per  Bdiera,  as  of  the  9th  Jan..  and  49001.  only  (f 
the  70001.  per  Nyanza.  These  alterations  in  (be 
first  policy  rendered  it  necessary  to  make  atofa- 
tions  to  correspond  on  the  second  policy,  iriiici 
the  plaintiff  effected  aa  follows  :  The  1000I.balijas> 
of  55002.  on  eighty-one  batea  per  .Nymuo,  3SI00I.  «f 
which  had  been  originally  oeolared  oa  tha  *^' " 
V:i\\<^,  and  th«  10,300{.  on    156    bite 
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Lawrence,  were  struck  out,  and  the  balance  of  115 
bales  per  Kyanza,  21001.  inserted;  and  this  was 
followed  by  the  whole  of  5500/.  on  eighty -one 
bales  by  the  same  vessel,  and  the  10,300/.  on  156 
bales  per  Sf.  Lawrence., 

These  alterations  will  be  clearly  understood 
upon  un  inspection  of  the  declarations  upon  the 
two  policies. 

36.  After  the  above  arrangement  of  the  declara- 
tions, 71007.  remained  to  be  declared  on  the  policy 
of  Jan.  1865. 

37.  On  the  27th  Jan.,  plaintiff  declared  2100Z.  on 
thirty-six  bales  per  Lijbia,  following  10,300/.  per 
St.  Latorence.  After  this  was  done,  4700/.  only 
remained  to  be  declared  on  this  policy.  Subse- 
quently the  plaintiff  considered  it  advisable  again 
to  alter  the  declarations,  and  insert  them  in  the 
order  in  which  the  information  was  received  that 
the  goods  were  at  the  ship's  risk.  He  accordingly 
again  adjusted  the  declarations,  and  put  them  in 
the  form  in  which  they  now  stand. 

38.  Messrs.  Chappie  and  Co.,  when  they  first 
received  the  claim  of  Messrs.  Mellor,  were  dis- 
posed to  allow  it,  as  at  that  time  they  were  in 
ignorance  of  the  fact  that  the  original  engagement 
note  had  on  it  the  words,  "  on  deck  at  shippers' 
risk,"  but  having  ascertained  the  real  facts  or  the 
case,  they  declined  to  pay  the  claim  on  the  ground 
that  by  the  original  arrangement  the  cotton  in 
question  was  to  be  taken  on  deck  at  Messrs. 
Mellosr'  risk. 

39.  An  action  was  then  brought  by  Messrs. 
Mellor  and  Co.  against  Messrs.  Chappie  to  recover 
damages  for  the  loss  of  the  shipment  of  cotton. 
This  action  was  tried  at  the  Liverpool  Summer 
Assizes  1865,  when  evidence  was  given  on  behalf 
of  the  then  plaintiffs  that  the  original  agreement 
between  the  firm  at  Alexandria  and  the  above- 
named  Mr.  Celi  was  that  the  cotton  should  be 
shipped  on  deck  at  the  shippers'  risk,  and  carried  at 
the  deck  rate  of  Id.  per  lb.,  that  afterwards,  and 
before  the  shipment  of  the  cotton,  in  consequence  of 
instructions  received  by  them  from  Liverpool,  it  was 
arranged  with  Mr.  Celi  that  the  cotton  should  be 
shipped  under  deck,  and  not  on  deck  as  originally 
intended,  and  evidence  was  given  that  Mr.  Celi 
thereupon  stated  that  a  clean  bill  of  lading  would 
be  made  out  at  the  under-deck  rate,  and  that  a 
clean  receipt  was  accordingly  given,  and  a  clean 
bill  of  lading  was  made  out  at  the  under-deck 
rate.  The  evidence  on  behalf  of  these  defendants 
was  that  the  original  arrangement  as  to  the  ship- 
ment on  the  Behei'a  being  on  deck  never  was 
altered,  but  that  the  mate's  receipt  and  bill  of 
lading  were  made  out  clean  and  the  under-deck 
rate  inserted  by  mistake,  it  being  alleged  that  the 
instructions  with  reference  to  deck  shipments  were 
not  received  by  the  then  plaintiffs'  Alexandria  firm 
nntil  after  the  shipment  on  the  Behei-a.  It  was 
left  to  the  jury  to  say  whether  the  cotton  was 
shipped  on  deck  by  agreement  with  the  then  plain- 
tiffs, and  a  verdict  was  found  by  them  for  the  then 
plaintiffs  for  4330/.,  the  alleged  value  of  the  cotton 
lettisoned,  less  the  freight. 

40.  The  jettison  of  the  deck  load  of  cotton  of  the 
Behera  occurred  off  the  coast  of  France,  as  has 
been  mentioned,  and  a  considerable  portion  of  it 
was  washed  ashore  in  the  neighbourhood  of  Brest. 
Part  of  this  cotton  came  from  the  102  bales  shipped 
by  Messrs.  Mellor  and  Co.  The  cotton  which  was 
3picked  np  and  saved  was  sold,  and,  after  deducting 
oharget  atid  expenses,  the  amount  realised  by  the 


portion  belonging  to  Messrs.  Mellor  and  Co.  was 
tJOOZ.  Under  the  above  circumstances  the  plain- 
tiff alleges  that  he  is  entitled  on  behalf  of  Messrs. 
Chappie  and  Co.  to  recover  from  the  defendants, 
under  the  said  policies  of  insurance,  or  one  of 
them,  the  proportion  payable  by  the  defendants  of 
the  loss  by  the  jettison  of  the  said  cotton. 

41.  If  the  plaintiff  is  entitled  to  recover  against 
the  defendants  on  the  policy  of  29th  March  1864, , 
the  proportion  payable  by  them  will  be  somewhat ' 
greater  than  if  the  plaintiff  is  entitled  to  recover 
under  the  policy  of  the  12th  Jan.  1865.  The 
plaintiff  also  contends  that  in  case  he  is  not 
entitled  to  recover  on  the  said  policies  or  either  of 
them,  he  is  entitled  to  a  return  of  premiums  paid 
in  respect  of  the  value  of  the  102  bales  declared 
as  hereinbefore  mentioned. 

42.  The  action  was  brought  to  recover  the  pro- 

Eortion  of  the  value  of  the  twenty  bales  of  cotton 
elonging  to  Messrs.  Duckworth  and  Rathbone 
which  were  shipped  on  board  the  Behera.  The 
defendants  have,  however,  paid  into  court  a 
sum  sufficient  to  satisfy  this  part  of  the  claim, 
and  this  amount  has  been  accepted  by  the  plaintiff. 

The  pleadings  in  the  cause,  and  copies  of  the 
two  policies  of  insurance  with  the  aeclaration 
thereon,  are  annexed  to  this  case  and  intended  to 
be  taken  as  part  thereof. 

The  question  for  the  court  is,  whether  the 
plaintiff  is  entitled  under  the  circumstances  to 
recover  the  amount  of  the  said  premiums. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  recover,  then  the  damages  are  to  bo 
assessed  in  accordance  with  the  judgment  of  the 
court,  by  the  arbitrator  by  whom  the  case  is 
stated,  and  the  verdict  entered  for  the  plaintiff  is 
to  bo  reduced  accordingly.  If  the  court  shall  be 
of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  the  verdict  entered  for  the  plaintiff 
is  to  be  set  aside,  and  instead  thereof  a  verdict  is 
to  be  entered  for  the  defendants. 

[It  is  unnecessary  to  set  out  the  documents 
annexed  1 

JVbv.  20,  1871,  Nov.  14,  1872.— JBToZ/.-^',  Q.  0. 
(Wathin  Williama  with  him),  for  the  plaintiff. — 
The  goods  were  carried  on  deck  at  the  ship- 
owner's risk,  and  the  shipowner  havii^g  signed 
an  open  policy  was  bound  to  make  good  the 
loss  to  the  shipper  caused  by  the  jettison  of 
his  goods.  The  fact  that  it  was  the  intention  of 
the  shipper  that  the  goods  should  be  at  his  own 
risk  makes  no  difference;  a  clean  bill  of  lading 
having  been  given  the  shipowner  is  responsible. 
The  three  bills  of  lading  were  given  at  the  ship- 
owner's risk  at  an  increased  freight,  and  the  case 
shows  as  a  fact  that  the  102  bales  of  cotton  were 
not  at  the  shipper's  risk.  There  was  no  necessity 
for  declaring  the  goods  as  soon  as  they  were 
shipped,  for  the  alteration  could  be  made  at  any 
time,  even  after  the  loss,  and  this  alteration 
the  plaintiff  made  in  accordance  with  the  acknow- 
leged  custom  of  underwriters  in  such  cases.  By 
the  usage  of  insurance  business,  the  plaintiff  was 
not  only  entitled,  but  bound,  to  rectify  the  declara- 
tions and  to  insert  the  102  bales  in  the  policy.  In 
the  case  of  Harman  v.  Kingston  (3  Camp.  150), 
which  was  an  action  on  a  policy  of  insurance  on 
goods,  the  insurance  was  declared  to  be  on  sugar 
and  cotton,  as  might  be  thereafter  declared  and 
valued.  It  washelcTthat  the  declaration  of  interest 
to  be  ayailable  must  be  communicated  to  the 
nnderwiiters,  or  someone  on  their  bahalf,  before 
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intcUigcncQ  is  received  of  the  loss  ;  but  tbe 
declaration  of  interest  is  nob  a  eondition  precedent, 
aad  if  none  is  made,  the  policy  is  then  open  instead 
of  Tolucd,  and  npon  proof  of  interest  at  the  trial 
the  assured  nill  be  entitled  to  recover.  There 
the  declaration  was  not  communicated  until  an«r 
intelligence  received  of  the  Ions.  Messrs.  Cbappio 
did  not  know  that  the  goods  were  at  their  riak. 
nnCil  after  the  loas  had  hsp)>ened,  so  eoald  not 
rectify  the  mistake.  The  shipowiiers  could  not  tell 
what  amount  of  goods  were  coming  by  the  several 
ships,  and  the  auccessire  policies  constituted  one 
continuous  insurance,  and  the  risk  would  attach  on 
«ach  ship  aa  she  sailed. 

Qledttanei  t.  The  Royal  Exchaiv/»  Asiuranet  Ootn- 
pa»y,2  Mar.  Lair  Cu.  O.  S.  142  :  5  B.  &  8.  797  :  11 
L.  T,  Rep.  N.  8. 305. 

Sir  George  Hnnyman,  Q.C.  (with  him  Oaint/ord 
Srucc), for  the  defendants. — The  goods  were  shipped 
at  the  shippers'  risk,  and  not  at  the  shipowners'. 
This  was  a  policy  for  the  purpose  of  securing 
Hcssrs.  Chappie  against  less  by  jettison ;  but 
here  they  had  no  insurable  interest  in  the  goods. 
They  were  not  bound  by  the  act  of  their  agent, 
who,  tbrouEh  mistake  or  negligence,  and  without 
any  anthonty,  aigneil  a  clean  bill  of  lading,  not- 
withstanding the  circumstance  that  the  goods 
were  shipped  by  tho  desire  of  the  shippers  at  tUoir 
own  risk.  Also  the  policy  for  25,i>0Oi.  having 
been  filled  up,  the  plaintiff  cannot  turn  round  and 
Strike  out  the  declaration?  iu  the  policies,  and 
replace  them  by  others  which  completely  alter  the 
insurance.  In  Oledstaiieg  v.  itoijcU  Eeehango 
AentranK  Conumnij  {2  Mar.  Law  Gas.  0.  8. 
142;  11  L.  T.  Rep.  N.  8.  305;  5  B.  4  S. 
707),  Cookburu,  C.  J.,  says:  "The  policy 
gives  the  assured  tho  right  to  appropriate  the 
policy  to  ooodH  on  board  any  ship,  but  the  ship 
IS  to  be  declared  to  the  underwriters.  If  the 
declaration  must  be  made  to  tho  underwriters  it  is 
anfficient  if  made  and  communicated  to  them  at 
the  earliest  convenient  opportunity,  and  then  tho 
underwriters  are  protected,  because  it  would  be  a 
f^ud  on  them  if  an  appropriation  were  made  to  a 
vessel  after  knowledge  of  its  loss ;  or  if  after  the 
appropriation  to  one  vessel  there  were  an  attempt 
to  shift  tho  policy  to  another."  The  declaration 
in  some  ahape  or  other  must  be  made  in  such  a 
manner  that  the  vessel  shall  be  covered  by  the 
policy  in  the  interval  between  the  appropriation 
and  the  declaration  to  the  underwriters. 

loniJet  y.  Pacific  Itaarana  Compan'i,  ante,  p.  141 ; 
25  L.  T.  Bep.  N.  a.  490 :  L.  Bep.  S  Q.  B.  875. 

Molker,  Q.C,  in  reply. — The  shipowners  have 
been  obliged  to  make  good  the  loss  to  the  shipper, 
so  that  it  cannot  be  said  they  have  no  insurable 

~  Keviley  v.  Ryan,  2  H.  Black.  343. 
NoD.2,\,  187:2.— Brett,  J.  delivered  the  judgment 
of  the  court,  (Keating  and  Brett,  JJ.),  as  followa, 
stating  that  Willes,  S.  had  concurred  therein  :~ 
In  this  apeoial  case  the  facts  stated,  which  seem 
to  bo  material,  are,  that  the  plaintiff  acted  in 
IiondoQ  as  insurance  broker  for  Messrs.  Chappie 
and  Co.,  shipowners ;  that  they  were  owners  of  a 
line  of  eteamera  plying  between  Alexandria  and 
Liverpool;  that  their  aRcnt  at  Alrsiondria  was 
Mr.  Grace ;  that  during  £e  American  war  Chappie 
and  Co.  were  extensively  engaged  in  carrying 
cotton  from  the  Levant  to  Liverpool ;  that  part 
of  the  cotton  was  frequently  carried  on  deck; 
that  some  cotton  was  so  carried  by  the  request 
and  thea  at  the  risk  of  the  Bhipper,  and,  tor  a>  \&&% 


freight ;  that  in  suoh  case  it  was  the  practice  Uw 
it  should  bo  stated  in  the  bill  of  lading  tbat  the 
cotton  was  on  deck  by  the    shipper's  request  and 
at  hia  riak ;  that  some  cotton  \ras  carried  on  dtik 
by  tho  shipowner  in  order  to  enable  him  to  onj 
a  larger  cargo ;  that  in  such  case  it  was  st  tie 
shipowner's  risk ;    that  in    such   caae  he  gate  i   J 
clean  bill  of  lading ;  that  shipowners  who  curid  I 
deckloads  for  their  own  convenience,  and  time.  J 
fore  at  their  own  risk,  often  protected  themKha 
against  probable  loss  by  jettison,  by  keqiingn 
foot  open  policies,  especi^ly  effected  to  corerth 
risk,  and  by  declaring  upon  them.     The  case  tlia 
containedthe  following  statement  as  to  usage:  [lb 
judgment  set  out  paragraph  7  down  to  the  wirii 
"  even  after  loss'"]     He  is  not  entitled  to  dedn 
some  of  the  risks  and  remain  hia  own  insorer «  to 
the  others.    In  1664  and    1865  Keeers.  ClunJi 
and  Co.,  through  the  plaintiff,  their  hroker,e3KM 
in  London,  with  the  defendants  and  othen,ea> 
tain  policies  on   cotton  on  deck,  per  Bt««mer « 
steamers    from    Asia    Minor  to  Liverpool.  IV 
first  set  of  such  policies  were  made  on  lie  ^ 
March  I8&4,  to  the  amount  of  25,0001.,  and  U 
second  set  were  made  for  a  further  sum  of  2i>,[>0(il, 
to  follow  on  tho  12th  Jan.  1865.   In  the  uBiami 
1661,    and  at    tho  beginning  of  ISiJo,  Uesn 
Chappie  and  Co.,  by  Grace,  their  agent  at  Aln- 
andria,  shipped  thence  in  various  ateamcn  cctUi 
on  deck,  at  their  risk,  and  cotton  below.    Decl>» 
tiona  were  made  On  the  cotton   shipped  on  deft 
on  the  policies  before-mentioned  in  uie  ordei  i 
shipments,  iu  respect  of  all  the  cottons  shipped  v 
deck,  except  in  respect  of  one  parcel  shipped  ■ 
board  the  JSahera.     Such  declarations  were  wit 
in  London  by  the  plaintiff,  upon  informatioD  i 
tho  shipments  forwiu^led  by  Grace  to  Chappleui 
Co.     Tbe  declarations  on  the  policies  of  lie  SHi 
March  1864  were  made  as  follows  : 
2gtb  Oat.  IS&i  £3VXI  oa    63  Balaa,  per  Lvbia 

4<ll-k    V.S..  TAHn  1n--J  j?^.. 


10th  Deo.     „ 

2500 

,      44       „ 

;:  r..ti. 

31st  Deo.      „ 

1200 

,      30       „ 

Sth  Jan.  1B65 

7000 

.   115       „ 

„    Tfyaiwl. 

16th  Jan.     „ 

3S00 

.     81      „ 

:; »!»». 

£25,000 

Declarations  were  also  made,  but  not  to  the  tail 
amount  on  the  policy  of  the  12th  Jan.  1865.  It 
afterwards  appeared  that  under  the  circunist«io(t 
stated  in  the  cose,  Messrs.  Cboremi,  Mellor  and  Co. 
had  shipped  102  bales  of  ootton  on  board  Ihe 
Beltera  at  Alexandria  on  the  20th  Dec.  I864,  thu 
is  to  say,  before  the  shipment  on  boaj^  the  Behen 
of  twenty  bales  on  tho  31st  Dec.  and  before  tha 
shipments  on  board  the  Ni/anvi  of  the  9th  Jan. 
and  tho  16th  Jan.  1B65.  The  1(12  bales  wm 
directed  to  be  received,  and  were  in  fact  received 
to  bo  shipped  on  dock  at  shippars'  riak ;  bat 
by  mistake  a  clean  receipt  was  given  for  Hua 
by  tho  mate,  and  a  clean  bill  of  lading  by  GrMCi 
ho,  however,  supposing  always  that  the  li>2  faslM 
had  gone  at  snippers'  risk  did  not  advise  tba 
defendants  to  declare  them,  and  they  ware  UK 
declared.  The  Behera  sailed  from  Alstandrifc  and 
encountered  heavy  weather,  and  on  ^e  15th  Jul 
1865,  the  twenty  bales  and  the  102  hales  wen 
jettisoned.  The  loss  became  known  to  Cbtppb 
and  Co.  on  the  18th  Jan.  1865.  The  itii 
arrived  in  Liverpool  on  the  I9th  Jan.  On  tba  IM 
Jon.  1865,  Messrs.  Mellor  said  Di..  _ri:.u|HiM. 
claimed  payment  of  the  valae  of  102  ImIM'*^ 
\ieA.a^  omuera  of  a  clean  bill  of  ladtog  f 
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pect  of  them.  The  plaintiff  on  the  27th  Jan. 
>5,  altered  the  declarations  on  the  policies  of 
3  29th  March  1864,  as  follows ;  he  struck  out 
B  7000i.  on  115  bales  per  Nyanza^  and  3900Z.  on 

bales  per  Nyanza,  and  replaced  those  declara- 
ms  as  follows :  9th  Jan.  1865,  6000Z.  on  102  bales 
r  ::ohera;  9th  Jan.  1865,  4900Z.,  part  of  115 
let  per  Nyanza,  He  at  the  same  time  altered 
I  declarations  to  correspond  on  the  policies  of 

12th  Jan.  1865.  A  portion  of  the  policies  of 
1  !2th  Jan.  1865,  sufficient  to  cover  the  loss  on 
JBehera  deck  cargo,  remained  still  undeclared, 

the  plaintiff,  on,  the  27th  Jan.  1865,  filled  up 
said  policies  by  declaring,  amongst  other 
arations,  6000/.  on  102  bales  per  Bekera.  On 
le  facts  it  was  argued  before  us  on  behalf  of  the 
citiff  that  Chap^e  and  Co.  had  an  insurable 
irest;  that  although  the  intention  of  the 
>pers  at  the  time  of  shipment  was  in  fact  that 
goods  should  be  carried  on  deck  at  their  risk, 

although  at  the  same  time  it  was  the  intention 
lie  defendants'  agent,  Mr.  Grace,  to  receive 
rr  to  be  carried  on  deck  at  shipper's  risk,  yet 
irnuch  as  Grace  had  by  mistake  or  negligence 
^n  a  clean  bill  of  lading,  Messrs.  Chappie  and 
could  not  protect  themselves  agamst  the 
icrs  thereof  in  respect  of  the  loss  by  jettison, 
d.  though  such  holders  might  be-  identical 
3.  the  shippers ;  that  Chappie  and  Co., 
before,  stood  to  lose  by  a  jettison  by 
*CDn  of  perils  of  the  sea,  and  were,  therefore,  so 
interested  as  to  be  entitled  to  insure  against 
fck  loss.  It  was  further  contended  on  behalf  of 
'^  plaintiff  that  Chappie  and  Co.  were  insured 
inst  the  loss  which  had  occurred  on  and  by 
ine  of  the  policies  of  the  29th  March  1864; 
b  by  the  usage  of  insurance  business  they  were 

only  entitl^,  but  bound  to  rectify  the  declara- 
Xs  on  that  policy  as  they  had  done,  and  that  the 
•larations  were  to  be  read  as  if  the  shipment  of 
>  102  bales  on  the  20th  Dec.  1864  had  been 
'lared  in  due  order,  and  that  the  declarations 
ght  be  properly  altered  after  the  loss  was  known, 
was  contended  on  behalf  of  the  defendants  that 
i  shipowners,  Messrs.  Chappie  and  Co.,  were  not 
and  by  the  mistake  or  negligence  of  Grace  in 
;ning  a  clean  bill  of  ladmf^;  that  under  the 
camstances  he  had  no  authonfr^  to  sign  any  but 
}ill  of  lading  expressing  that  the  goods  were 
pped  by  the  request  of  the  shippers,  and  at 
dr  risk ;  that  Messrs.  Chappie  and  Co.,  not 
n^  bound  by  the  clean  bill  of  lading,  were  at 

nsk,  and  therefore  had  no  insurable  interest ; 
it  if  they  had  such  interest,  it  was  not  insured, 

that  by  the  recognised  law  of  insurance  the 
nred  were  not  bound  to  declare  the  goods 
ich  they  shipped  in  the  order  of  their  ship- 
nt;     that    they   were    not   bound  to  declare 

shipments;  that  they  could  not,  after  they 
1  once  declared,  alter  such  declarations ; 
bt  even  if  they  could  at  some  time  alter 
:h  declarations,  they  could  not  do  so  after  the 
B  and  their  knowledge  of  it;  that  they  were 
ind  to  declare  within  a  reasonable  time  after 
pment ;  that  if  they  did  not,  a  subsequent  de- 
ration was  void ;  that  no  declaration  could  be 
pperiy  made  after  loss  and  knowledge;  that 
uieqiiently  in  this  case  the  loss  which  had  oc- 
■rea  was  not  insured  by  either  policy.  The 
it  point  raised  bv  these  argaments  is  whether 
Mm.  Chappie  and  Co.  had  an  insurable  interest. 
irare  of  opinion  that  they  had.    It  may  be  true 


that  Grace  was  not  in  ono  sense  authorised  to  sign 
a  clean  bill  of  lading  under  the  circumstances,  but 
it  is  in  the  sense  that  his  duty  to  his  principals 
required  him  not  negligently  to  sign  in  that  form. 
He  had  the  authority  so  frequently  given  to  agents 
in  his  position,  that  to  sign  bills  of  lading  as  or 
for  the  master  of  the  ship,  and  therefore  his  signa- 
ture was  equivalent  to  that  of  his  principals,  Messrs. 
Chappie  and  Co.,  and  made  the  bill  o£  lading  their 
contract,  and  a  contract  in  wiiting  applicable  to 
the  goods  shipped  under  it,  the  effect  of  which, 
according  to  the  legal  construction  of  the  written 
contract  contained  m  it  to  be  declared  by  the  court, 
could  not  at  law  be  varied  by  evidence  that  it  was 
signed  in  its  existing  form  by  negligence  or  mistake. 
The  bill  of  lading,  according  to  its  legal  construction, 
made  Messrs.  Chappie  and  Co.  liable  for  a  loss  of  the 
goods  by  jettison,  the  result  of  their  being  cairied 
on  deck ;  it  follows  that  Chappie  and  Co.  had  an 
insurable  interest.  The  next  question  raised  is, 
whether  Chappie  and  Co.  were  insured  in  respect  of 
the  risk  on  the  102  bales  of  cotton  on  board  the 
Bekera,  Now  the  usage  stated  in  the  case  is  a 
large  usage,  more  comprehensive  we  believe,  than 
it  has  been  proved  or  assumed  to  be  in  any  of  the 
cases  which  are  in  the  books  relative  to  this  matter; 
but  if  it  is  not  unreasonable  it  is  binding  on  the 
court  in  this  case.  We  arc  not  prepared  to  say  that 
it  is  unreasonable.  It  follows  that  it  is  binding.  Then 
it  seems  clear  that  Chappie  and  Co.  were  insured 
by  the  policies  of  the  29th  March,  for  the  102  bales 
on  board  the  Beliera  were  shipped  on  board  on  the 
20th  Dec.  1864,  when  the  policies  were  not  ex- 
hausted by  prior  shipments  to  which  they  were 
applicable,  and  Messrs.  Chappie  and  Co.  were  bound 
to  rectify  the  declarations,  and  make  them  corre- 
spond with  the  order  of  shipment.  It  seems  to  us 
that  the  usage  as  now  stated  makes  the  cases  of 
Gledstanes  v.  The  Royal  Exchange  Aesrirance  Com' 
pany  {uhi  sup.)  and  lonides  v.  The  Fadjlc  Insurance 
Company  (uhi  sup.)  inapplicable.  But  if  that  be 
not  so  we  still  think  tnat  the  plaintiff,  on  the 
statements  made  in  this  case,  is  entitled  to  recover. 
The  doctrine  to  be  deduced  from  those  cases  is 
that  according  to  the  usage  of  merchants  and 
underwriters  as  recognised  by  the  courts  without 
formal  proof  in  each  case,  a  declaration  of  this  kind, 
which  it  is  the  right  of  the  assured  to  make  with- 
out the  consent  of  the  underwriter,  may  be  altered 
even  after  the  loss  is  known,  if  it  be  altered  at  a 
time  when  it  can  be  and  is  altered  innocently  and 
without  fraud.  If  that  be  a  true  proposition,  and 
we  think  it  is,  and  if  it  be  applicable  m  this  ease, 
we  think  that  the  alterations  made  on  the  27th 
Jan.  1865,  in  the  declarations  on  the  policies  of  the 
29th  March  1864,  were  legally  made.  At  that 
time  the  loss  of  the  goods  by  jettison  was  known 
to  the  assured,  but  the  state  of  things  at  the  time 
of  shipment  was  not  known  to  them.  They  seem  to 
have  made  the  alteration  in  the  &ona^(2e  belief  that 
their  agent  had  neglected  to  inform  them  of  the 
shipment  by  the  Behera,  and  with  a  bond  fide  in- 
tention of  rectifying  that  mistake  according  to  the 
custom.  There  is  no  finding  in  this  special  case 
that  thev  acted  otherwise  than  innocently  and 
without  fraud.  The  judgment  must  therefore  be 
for  the  plaintiff,  as  upon  a  loss  upon  the  polioies 
of  the  29th  March  1864,  in  respect  of  the  loss  by 
{ettison  of  goods  loaded  on  board  the  Behera, 

Judgment  for  the  plaintiff, 
AitameyB:  for  plaintiff,   WaUons,  Biibb,   and 
Walton ;  for  defendants,  WegtaU  and  JBo&ertt. 
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TUE  ALEXA.VDBIA. 

TuE  OcK&Kic  Stbau  Navigation  CovFAiiv 
(Limited)  (apps-)  v.  Jones  (reap.). 


The  Sigh  Comi  of  Admiralti/  hag  no  jurUdielioa 
to  eiitertaiu  a  eiiil  in  peraonam  cuiaihgt  a  pilot 
for  Jaiiuige  oreationed  to  a  b'ii']>  by  hit  ne^iv- 
geiice  tvhilgl  in  charge  of  another  >hip. 
Ttie  Court  of  Postage  andthe  Counlij  Cotirti,  having 
ito  larger  Admirally  jurisdiction  than  the  Tligh 
Court,  cannot,  therefore,  entertain  aiich  a  tuil  (a). 
This  was  an  appeal  from  an  interlocutory  decree 
of  the  Court  of  PnBsftga  of  the  borongh  of  Liver- 
pool  (admirultv  jurisdictiion),  in  a  cauao  of  damage 
instituted  on  behalf  of  the  onuera  of  the  steam- 
ship Atlantic  {in  personam)  against  Owen  Jones,  a 
licensed  pilot  of  the  port  of  Liverpool.  The 
Atlantic  was  on  the  morning  of  the  23rd  Nor.  1871, 
moored  alongside  the  Prince's  pierhead  in  the  river 
Merscj*  in  a  thick  fog.  The  Alexandria,  a  screw 
steamer,  was  going  down  the  river  in  charge  of 
the  I'espondcnt  (the  defendant),  and  ran  into  the 
Ml^nlic,  and  did  licr  considerable  damage.  A  suit 
ires  instituted  in  rem.  against  the  Alej»mdria,  bnt 
it  WBS  dismissed  on  the  ground  that  she  was  in 
charge  of  tlie  respondent  as  pilot,  by  compulsion 
of  law,  and  that  he  alone  was  to  blame  for  this 
collision.  The  present  suit  was  thereupon  insti- 
tnted  against  the  pilot  bj  the  usual  prtecipe, 
whereupon   the  court  issued  a  '       ' 

following  form ; 

AsmBALTT  JuBtanionoN. 


(a)  A  cnrioos  oueation  may  arise  in  i 
aboTB  decision.     By  HBot.  5  of  31  *  32  net.  o.  .iitiBen- 
acted:  " From  and  after  the  tioie  specified  in  eaoh  order 
in  OOnnoil  under  thin  Aet  appointing  a  CoQcty  Court  to 
hare  Adminilty  jariediction  within  any  dlatrict  M  the 
time  from  nUch   this    Act    eholl    hare  effect    in    and 
throughout  that  district,  no  County  Court,  other  than 
the    Counhj  Court  ja  appi)inle<l,  shall  have  jnriidictien 
within  that  district  in    nny  Admiralty    cause."      Tbe 
whole  of  the  coast  line  of  England  has  now  been  ploaod 
for  the  parposeB  of  the   Act  within  the  jnriedictioii  of 
ontaiD  County  Courts,  and  considering  tue  restrictions 
placed  upon  institnting  suits  in  Connty  Courts,  every 
"  Admiralty  oan^o  "  must  arise  within  a  district  framed 
under  the  Act.     If.  then,  these  Connty  Courts  alone  have 
joriediction  in  Admiralty  cansr?.  is  there  any  way  what' 
ereriii  which  a  procuedin^  can  be  taken  against  a  pilot   . 
ia  a  County  Court  :■    This  dooisitin  holds  that  the  County   1 
Courts  have  no  jnrisiiiotion  on   their  Admiralty  side,  and    I 
the  Sth  section  sctms  to  say  that  no  County  Courts  can 
try  a  cause  of  "  damage  fay   collision"  :  gainst  a  pilot  on 
theii  common  law  aiile,  as  snch  a  csq;u  is  an  Admirslty    I 
caose  within  the  meaning  of  those  words  as  used  in  sect.  3    i 
oCthe  Act.    Sect,  3,  it  should  bo  noticed,  gives  jnrisdio- 
tiou  "  in  the  following  causes  (in  this  Act  referred  to  as 
Admiralty  causes) ;  "  it  does  not  eipressly  say  that  the 
County  Conrts  are  to  have  an  Admiralty  jurisdiction, 
and  it  therefore  would  seem  rsosonable  to  suppose  that   i 
"damage    by  collision"   did    not    refer    only    to    BOoh    I 
damage  as  is  oogniiable  by  the  High  Court  of  Admiralty. 
The  only  way  out  of  the  diffiooltv,  however,  would  seem 
to  be  to  take  the  words  "  Adnuralty  caose  "  as  meaning 
ouch  a  cause  as  tbe  High  Court  has  jurisdiotion  over, 
and  considering  all  other  causes,  although  of  an  euctly  | 
abailat  natcre,  as  oommon  Law  causes.    8aoh  a  cause  as   i 
tUfWDnldUienbeoogiuzafalebjHiyCoiiiaijConi^— £ti.  ^ 


'  The    OoBonic   Stcata    Navigation  ^ 

(Umited),  of  Nc.lO,  Woter-stne 

pool,  in  the  CoaDly  of  Lancaster,  I 

Owen  Jones,  of  31,  Tbomuton-ttni 

ton,  in  Liverpool,  aforesaid,  pilot 

dout 

Whsreas  a  cause  for  damage  to  a  ship  ha*  be 

tnted  in  this  court  on  behalf  of  the  plaintifFs,  tbs 

Steam  Navigation  Company  (Limited),  in  the  snn 

70a  are  scmmoned  to  enter  an  appearance  in  ' 

cause  within  four  clear  days  of  the  aerrioe  hefec 

are  also  warned  that  if  you  do  not  enter  aa  app 

as  aforeeoid,  tbe  assessor  of  this  court  will  pn 

bear  and  determine  tbe  said  oanie  or  to  moke  ticl 

thetein  aa  to  him  shall  seem  fit. 

Dated  this  15th  Jan.  1S72. 

JouK  Flkkt,  Deputy  Bi^ 
.    To  the  Defendant,  Owen  Jones. 

To  this  suit  an  appearance  was  dulj  eii 
on  behalf  of  the  respondent  (the  defendant  bf 
and  prehminary  acts  were  filed ;  but  there  >e 
further  pleadings.  The  14th  article  of  th 
spondents' (the  plaintiffs')  preliminary  set  all 
that  "  The  Atlantic  was  by  compulsion  of  h 
charge  of  a  duly  licensed  pilot.  The  iltHt 
was  also  bf  compulsion  of  law  in  charge  of  • 
licensed  pilot,  to  wit.  the  above-named  defeu 
and  the  plaintiffs  say  that  the  said  colliiioo 
occasioned  by  the  negligence,  unakilfolnes), 
improper  conduct  of  tno  said  defendant  "bil 
in  chaj^e  of  the  said  vessel  as  aforesaid" 
Mersey  pilots  do  not,  like  Trinity  House  p 
I  Kive  a  bond  for  the  due  perfomuuice  of 

The  Buit  came  on  before  the  Assesaor  0 
j  Court  of  PoBsago  on  a  motion  to  dismiss  it ' 
I  ground  that  the  court  had  "  no  jurisdiction  ■ 
tertain  a  claim  in  personam  against  a  perso 
is  not  the  owucr  of  the  ship  or  vessel  cau^ 
damage." 

After  hearing  counsel,  the  learned  assess 
missed  the  suit  on  the  above  ground,  b 
that :  "  The  question  tamed  apon  the  en 
tion  of  recent  statutes  to  extend  the  juris 
and  improve  the  practice  and  procedure 
High  Court  of  Admiralty,  for  the  Act  whii 
ferred  admiralty  jurisdiction  on  this  cot 
not  intended  to  give  it  a  more  extensive  j 
tion  than  the  High  Court  possessed.  Tl 
provision  which  anected  the  question  was 
section  of  3  t  4  Vict.  c.  65,  and  ho  was  of 
that  the  construction  of  this  section  contei 
by  the  defendant's  counsel  was  correct,  tha 
intended  only  to  remove  the  restriction  i 
by  1;J  Eichiird  2  c.  5,  forbidding  the  Ac 
Court  '  to  meddle  with  anything  done  wit 
rtnlm,  but  only  things  done  upon  tbe  sea. 
give  the  court  cognizance  of  soits  for 
when  the  dnmngo  was  received  on  a  navigat 
within  the  body  of  a  county,  and  the  sec 
not  enlarge  the  jurisdiction  in  any  other 
The  <;uestion  mainly  depended  on  24  Vic 
The  7th  section  of  that  statute  gave  the  C 
ndniiralty  jurisdiction  over  any  claim  f(w 
done  by  a  ship.  What  was  the  meanini 
given  to  these  words  P  On  a  conaiderataoi 
statute,  and  especially  the  Sth,  Sth,  and  1! 
tions,  the  only  conclusion  was  ihat,  in  m 
such  damage,  the  ship  itself,  and  the  ' 
master,  and  persons  identified  in  intowt  V 
ship,  were  alone  answerable  to  tho  Ad 
Conrt.  The  35th  section  gnveachOKavCjl 
ing  either  against  the  ship  or  l>|[liliai  "WW 
ov\^  ponona  identified  witli  the  A 
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>plicable  to  a  pilot  who  was  on  board  by  com- 
•n  of  law  without  the  consent  of  the  owner — a 
?er  who  could  not  be  identified  with  the  ship, 
view  was  strongly  confirmed  by  the  13th 
>n  of  the  Admiralty  Court  Act  1854  (17  &  18 
c.  78),  which,  in  giving  a  jurisdiction  in  per- 
il to  the  court,  limits  such  jurisdiction  to  pro- 
ngs against  the  owner  of  the  ship.  Moreover, 
ase  oF  the  Urania  (5  L.  T.  Rep.  N.  S.  402 ; 
r.  Law  Cas.  0.  S.  156;  10  W.  R.  97)  was  a  dis- 

authority  in  favour  of  this  view.  In  that 
after  the  passing  of  the  Admiralty  Court  Act 
Dr.  Lushington  declined  to  issue  a  citation 
'sonam  against  a  pilot  for  damage  done  to  a 
by  ihe  ship  of  wnich  he  was  in  charge  by 
ilsion  of  law,  on  the  ground  that  such  juris- 
1.  was  not  given  to  the  court  by  the  Act. 
lotion  must  therefore  be  allowed,  and  the  suit 
?sed."  Leave  to  appeal  was  given, 
m  this  decree  the  owners  of  the  Atlantic 
ed. 

*z8fard  Bruce  for  the  appellants. — The  learned 
or  assumes  in  his  judgment  that  the  question 
iipon  the  statutes  extending  the  jurisdiction 

High  Court,  whereas  it  really  depends  upon 
mstruction  of  the  County  Court  Admiralty 
liction  Acts  (31  &  32  Vict.  c.  71;  32  &  33  Vict. 
For,  although  I  cannot  contend,  after  the 
Dn  in  Tlie  Hewsons  (ante  p.  360;  27  L.  T. 
^'^.  S.  64),  that  the  County  Court  has  a 
extended  jurisdiction  than  the  High  Court 
the  subject  matter,  it  is  otherwise  as  to 
iure.  This  is  a  cause  strictly  of  damage  by 
on  over  which  the  High  Court  clearly  has 
Liction.  Apart  from  the  question  of  the  extent 

jurisdiction  in  the  County  Courts,  the  mode 
Dcedure  may  differ  in  those  courts  from  that 
!  High  Court,  or  in  other  words  whenever  the 
2t  matter  is  within  the  jurisdiction  of  the 

Court,  then  the  County  Court  on  its  Admi- 
side  may  proceed  not  only  in  rem  but  also  m 
lam  agamst  any  person  who  has  committed  a 
rhich  renders  him  in  any  way  liable  to  be  sued 
!  court.  This  is  shown  by  the  provisions  in 
Uounty  Court   Admiralty    Jurisdiction   Act 

as  to  costs.  By  sect.  3,  any  County 
)  having  admiralty  jurisdiction  has  iurisdic- 
to  try  "the  following  causes  (in  tnis  Act 
ed  to  as  admiralty  causes) ;  (3)  as  to  any 

for  damage  to  cargo  or  damage  by  collision, 
luse  in  which  the  amount  does  not  exceed  300L'* 
ct.  5  no  County  Court,  other  than  a  County 
:  duly  appointed  under  the  Act  to  have  admi- 
jurisdiction,  has  jurisdiction  in  these  causes. 
3ct.  9,  if  a  suit  is  instituted  in  any  superior 
and  the  plaintiff  fails  to  recover  a  sum  ex- 
ig  300L  in  a  cause  of  colUsion,  he  fails  to 
er  costs.  This  suit  is  instituted  in  the  sum 
)l.  in  a  County  Court.  It  is  a  cause  of  collision, 
lust  therefore  be  on  the  admiralty  side  of  the 
ty  Court.    If  it  were  instituted  in  a  superior 

the  plaintiff  could  recover  no  costs,  and 
I  therefore  be  practically  without  a  remedy, 
indicates  that  it  was  intended  that  ail  c[ues- 
of  damage  by  collision  should  be  exclusively 
.  in  the  County  Courts  appointed  under  the  Act, 
pon  the  adnundty  side  of  those  courts,  irre- 
Lve  of  the  persons  against  whom  they  are 
uted.  These  Acts  have  transferred  the  power, 
L  formerly  existed  to  try  such  a  suit  as  this 
e  common  law  side,  to  the  admiralty  side  of 
onnty  Courts,  and  if  it  is  held  that  tms  power 


does  not  now  exist  on  the  admiralty  side,  the 
County  Courts  can  have  no  jurisdiction  to  try  this 
suit  in  any  way — a  result  which  cannot  have  been 
contemplated  by  the  Legislature. 

But,  assuming  that  the  County  Courts  have 
only  jurisdiction  in  personam  over  the  same 
causes  ^s  the  High  Court  of  Admiralty,  then 
the  High  Court  itself  has  jurisdiction  to  try 
this  case,  and  therefore  the  Court  of  Passage. 
It  is  assumed  below  that  a  suit  can  be  bix)ugnt 
in  this  court  in  personam  only  against  a  person 
against  whose  property  a  suit  in  rem  might 
be  instituted ;  that  the  jurisdiction  in  rem  is  the 
foundation  of  all  suits  in  this  court ;  and  that  the 
jurisdiction  in  personam  exists  only  where  that  i% 
rem  also  exists,  being  only  an  alteruative  form  of  pro- 
cedure. In  Clerke's  Praxis,  tit.  1,  et  »ej.,  it  is  shown 
that  the  ordinary  form  of  procedure  in  the  time  of 
Queen  Elizabeth  was  in  personam.  That  was  the 
original  jurisdiction.  The  jurisdiction  in  rem  wag 
only  exercised  when  the  debtor  was  iiot  to  be 
found  (lb.  tit.  28).  The  procedure  in  rem  wag 
only  thoroughly  recognised  as  a  distinct  pro- 
ceeding from  that  in  personam  for  the  first  time  in 
the  Bold  Buccleugh  (7  Moore,  P.  C.  C.  267)  in 
the  year  1851.  Formerly  this  court  clearly  had 
jurisdiction  on  questions  of  pilotage,  and  could  make 
pilots  answerable  for  any  damages  caused  by  their 
negligence  or  unskilfulness.  ^is  will  be  seen  on 
reference  to  "  The  Laws  of  Oleron,'*  art.  33 ;  to 
"  The  Inquisition  of  Queenborow,"  arts.  16, 23 ;  and 
to  "  De  Officio  Admiralitatis  "of  Thomas  Rowghton, 
art.  26,  as  contained  in  the  black  book  of  the 
Admiralty  (published  by  the  Master  of  the  Rolls; 
edited  by  Sir  Travers  Twiss,  Q.A. ;  a.d.  1871).  In 
the  **  De  Officio  Admiralitatis  "  it  is  said  (art.  26) : 
"  Inquiratur,  si  quis  suscepit  in  eum  onus  sive 
curam  alicujus  navis  sive  vassalli  ducendi  de  loco 
in  locum,  ut  lodismanus,  cujus  ignorancia,  culpa» 
vel  desidia  incidit  navis  in  jacturam  vel  in 
dampnum  quovismodo  cum  mercandizis,  bonis  et 
rebus  in  ea  existentibus.  Pena  est,  indictatus  et 
convictus  per  duodecim  super  hoc,  dampna  navii 
possessoribus  ejusdem  restituere,  et  mercatoribus 
jacturam  et  perdicionem  mercandizarum  bonorum« 
et  rerum  hryusmodi,  si  habeat  unde,  &c" 
Although  American  admiralty  courts  have  suo- 
cecded  in  obtaining  a  wider  jurisdiction  than  this 
court,  their  decisions  illustrate  this  question  of 
personal  jurisdiction.  [Sir  R.  J.  Phillimore  refers 
to  De  Lovio  v.  Boit,  2  Gallison*s  (Amer.)  Rep.  398.] 
That  case  shows  that  the  admiralty  courts  have 
always  exercised  jurisdiction  over  all  marine  torts, 
and  this  was  also  decided  by  Dr.  Lushington  m. 
The  Sarah  (Lush.  549),  where  it  was  held  that 
the  court  had  jurisdiction  over  a  cause  instituted 
against  a  barge  propelled  by  a  pole  for  damage 
done  on  the  high  seas.  The  American  cases  alse 
show  that  the  admiralty  couot  has  jurisdictioa 
over  a  person  committing  a  tort  at  sea,  even 
though  there  may  be  no  property  identified  with 
that  person  that  could  come  within  the  juris- 
diction of  the  court,  as  in  the  case  of  a  suit 
f  instituted  against  a  person  who  had  forcibly 
taken  money  from  on  board  a  ship  at  sea :  (Manro 
V.  Almeida,  10  Wheaton's  Supreme  Court, U.S.,  Repu 
474.)  ]ji  that  case  Johnson,  J.,  in  delivering  the  judg- 
ment of  the  Supreme  Court,  said  (p.  489) :  "  The 
ground  of  complaint  is  a  maritime  tort,  the  violent 
seizure  on  the  ocean  of  a  sum  of  money,  the  pro- 
perty of  the  libellantB.  That  the  libellants  woold 
fi^T^  been  entitled  to  Admiralty  process  against 
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the  property  if  it  had  boon  brought  within  tho 
reach  of  our  process,  no  one  has  yet  questioned. 
The  only  doubt  on  this  part  of  tho  subject  is 
whether  the  remedy  in  personam,  for  which  this 
is  a  substitute  (or,  more  properly  the  form  ot  insti- 
tuting it)  can  bo  pursued  in  the  Admiralty.  On 
this  point  we  consider  it  too  late  to  express  a 
doubt.  This  court  has  entertained  such  suits  too 
often,  without  hesitation,  to  permit  the  right  now 
to  be  questioned.  Such  was  the  case  of  Mahnj  v. 
ShattocK  (3  Cranch's  Supreme  Court  U.  S.  Rep. 
458.)  Such  is  tho  principle  recognised  in  Murray 
V.  The  Charminn  Behy  (2  Crancli,  64),  where  the 
court  decrees  damages  against  the  libellant.  Such 
also  was  the  principle  in  the  case  of  The  Apolhm 
(9  "Wheaton,  ^t>2),  in  which  the  libel  was  directly 
in  persona  my  and  damages  were  decreed.  We  con- 
sider that  the  question,  therefore,  ought  not  to 
de  stirred."  In  the  case  of  Tlie  Sloop  Mercluint  (1 
Abbott's  Adm.  Rep.  1)  a  joint  hbel  was  filed  by 
seamen  against  the  vessel,  in  rem,  and  against  the 
master  and  owner,  in  pereoiuun,  to  recover  wages 
and  moneys  paid  for  the  use  of  the  vessel,  and 
Betts,  J.,  in  giving  judgment,  drew  a  distinction 
between  proceedings  in  rem  and  in  personam, 
saving:  "The  method  of  instituting  suits  in  the 
English  Admiralty  Court  by  arrest  of  the  vessel 
is  declared  to  be  of  ancient  usage  :  (The  Dundee,  1 
Hagg.  109, 124. ;  2  Chitty's  Pnvctice,  p.  53(;) ;  but  at 
what  point  of  antiquity  it  became  a  remedy  of  the 
court  is  not  traceable  from  the  published  deci- 
sions or  rules.  Evidently  it  must  have  been 
posterior  to  the  compilation  of  Clerke's 
Praxis,  in  the  reign  of  Elizabeth,  and  which 
was  first  published  in  1679  (Drevoor  v.  The  Fair 
Aineriv.an,  1  Pet.  Adm.  Rep.  87,  94),  because  that 
form  of  action  is  not  treated  of  by  Clerke.  Title 
28  of  his  work  has  reference  to  proceedings 
against  property  to  compel  the  appearance  in  per- 
sonam  of  the  respondent.  There  is  certainly  no 
clear  authority  showing  that  actions  in  rem  pre- 
ceded those  ill  iK'rsouam,  as  tho  genenil  means  of 
exercising  the  jurisdiction  of  the  court.  Far  less 
is  there  anything  to  prove  that  the  latter  class  of 
actions  derived  tneir  qualities  from  the  processes 
or  rules  of  pleathng  employed  in  the  former. 
Each  form  of  action  is  distinct  and  independent  of 
the  other  in  res{)ect  to  the  methods  of  procedure 
emploj^red,  and  (with  a  few  exceptions)  in  respect 
to  jurisdiction  over  the  subject  matter  upon  which 
they  may  act.  Suits  in  rem  and  suits  in  personam 
are  by  no  means  convertible  terms,  and  it  in  some 
instances  they  are  concurrent,  there  are  numerous 
cases  in  which  one  must  be  employed  to  the  ex- 
clusion of  the  other."  Moreover,  it  has  been 
decided  in  Ameiica,  that  although  a  master, 
having  no  lien  for  his  wages,  cannot  in  that  country 
proceed  in  rem  against  nis  ship,  ho  may,  never- 
theless, proceed  in  personam  in  the  Admiralty 
Court  against  the  owner:  WiUard  v.  Dorr 
(3  Mason's  Rep.  91.)  Story,  J.,  in  that  case,  after 
pointing  out  that  all  prohibitions  in  suits  by 
masters  had  been  in  cases  where  the  proceedings 
were  in  rem,  says,  "  the  judges  of  the  Common 
Law  Courts  seem  to  have  been  ignorant  that  a 
seaman  could  maintain  a  suit  in  jyersmmm  in  the 
Admiralty  Court  for  wages  (though  that  is  now 
familiar),  as  well  against  the  owner  as  the  master. 
In  ancient  times  the  principal  mode  of  proceeding 
in  the^  admiralty  was  by  process  in  pcrsoiuim, 
Mj  opinion  is  that  the  admiralty  has  jujrtsdiction 
in  cases  of  this  nature  m  personam,  tAiou.^  nAfa 


in  rem,  Tho  contract  is  maritime,  and  the  i?ernoe 
is  maritime;  and  I  can  perceive  no  principle 
upon  which  the  court  can  entertain  a  snit 
in  personam  for  the  seamen,  which  does  not 
apply  to  the  master.  This  point  has,  in  fad, 
been  repeatedly  ruled  in  this  court."  In 
Abbott's  National  (U.  S.)  Digest  (vol.  1,  p. 
4G,  par.  24*2)  under  the  title  of  ''Jurisdiction 
without  Lien,"  it  is  said,  on  the  authority  of 
Marsludl  v.  Brown  (7  Xcw  York  Leo'tl  Ohs'irver, 
392),  that  "  the  jurisdiction  of  the  court  in  jhir- 
sonam  in  matters  of  contract  does  not  necessarilj 
depend  on  the  question  of  lien.  The  person  i* 
proceeded  against  upon  his  personal  liability  b? 
process  of  arrest  or  citation.  And  this  remedy,  if 
suspended  by  taking  a  bill  or  note,  is  restored 
when  the  note  is  surrendered  to  the  debtor  or 
produced  in  court  or  cancelled."  In  cases  d 
damage  by  Queen's  ship 3,  the  proceeding  is  against 
the  commander,  although  there  is  not  jurisdicnoo 
over  the  ship.  Over  suits  for  assaults  committed 
on  board  ship  this  court  has  had  undoubted  juris- 
diction in  personam :  (See  the  cases  cited  in  Tke 
Sylph,  17  L.  T.  Rep.  N.  S.  519;  3  Mar.  Cas.  0.  a 
37 ;  L.  Rep.  2  Adm.  &  Eoc.  24.)  [Sir  R  J. 
PniLLTMORE.  —  Those  cases  seem  to  have  been 
always  cases  where  the  master  of  the  ship  was  the 
person  proceeded  against.]  The  assaults  were 
illegal  acts  on  the  part  of  the  master  not  within  his 
authority,  for  which  the  owner  could  not  be  liable, 
and  it  was  a  personal  jurisdiction.  Again,  persons 
could  bo  proceeded  against  for  wearing  illegil 
colours.  These  were  suits  in  personam,  asd 
not  against  the  ship.  In  cases  of  bottomry 
this  court  may  pronounce  a  master  liable  for  tbs 
amount  of  tho  bond  where  he  has  signed  it :  not 
because  he  is  master,  but  on  account  of  the  per- 
sonal Imbility  he  has  contracted.  This  case  i?  dis- 
tinguishable from  the  Urania  (5  L.  T.  Rep.  N.  S. 
•i<>2  ;  1  Mar.  Law  Cas.  0.  S.  156 ;  10  W.  Rep.  ^71, 
because  the  decision  in  that  case  proceeded  on  the 
ground  that  the  Court  of  Admiralty  had  no  pover 
to  enforce  a  bond  given  by  a  Trinity  House  piloi 
under  the  Merchant  Shipping  Act  1854  (17  it  IS 
Vict.  c.  104),  sect.  372.  This  court  cannot  enforce 
a  contract  under  seal  (Hotoe  v.  Narppier,  4  Binr. 
11)44),  and  therefore  not  a  Trinity  House  pilot's 
bond:  (The  Oarolns,  3  Hag^.  348,  note.)  1 
Trinity  House  pilot's  lia2)ility  la  expressly  limited 
by  the  Merchant  Shipping  Act  1854,  sect.  373.  to 
the  amount  of  his  bond,  whilst  here  there  is  no 
bond  and  no  limitation.  This  court  has  oris^nal 
jurisdiction,  apart  from  statute.  [Sir  R.  J.  PflO- 
LLMOUE. — Can  you  not  give  an  instance  of  such  % 
suit  P]  It  has  not  been  worth  while  to  insticnte^ 
them,  as  pilots  are  usually  unable  t»  pay  for 
damage  done — ^hence  the  necessity  for  the  bond. 
By  the  statutes  ^ving  jurisdiction  to  this  coart, 
howover,  ample  jurisdiction  is  given  to  try  this 
suit.  The  3  <fe  4  ^Vlct.  c.  6o,  b.  6»  gives  jurisdic- 
tion over  ''all  claims  or  demands  whatsoever  in  thi 
nature  of  .  .  .  damage  received  by  an^  ship  or  se^ 
going  vessel  .  .  .  whether  snch  ship  may  have 
been  within  the  body  of  a  county  or  npan  lbs 
high  seas,"  <!bc.  By  the  Admiralty  Court  AA 
1861  (24  Vict.  c.  10),  sect.  7,  the  court  has  '*  jniir 
diction  over  any  claim  for  *^«*"*gi*  doae  by  as^ 
ship."  These  words  ara  wids  enou^  to  ooalv 
jurisdictioa  in  any  caae,  andi  the  35tk  oectios  (tf  tk» 
Act  expressly  provides  that  ib  ^ms,j  be 
either  by  "  proeeediii|ca  m»  rem  orky 
\  peTBOiwomw    'EUqxl  if  it  should  be- 
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the  13th  section  of  17  &  18  Vict.  c.  78  (the  Ad- 
miialty  Court  Act  18o4)  gave  only  n  limited  juris- 
diction by  way  of  monition  in  caaoa  within  tlie 
original  jurindirtion  of  the  court;  yet  tho  H.'ith 
Bcction  of  tho  Admiralty  Court  Act  1361  mnsc  bo 
taken  to  hiivo  estcndoil  tho  jurisdiction  in  pur- 
tonitiii  to  all  cases  of  which  tho  court  hiis  cogni- 

H.  M.  Binitn'-r  tor  the  respondent. — Tho  real 
question  hero  is  whether  this  coort  hita  jimadiction 
to  entertain  a  suit  in  jierennaiit  againat  a  pilot  for 
dami^c  occnRioncd  byhiu  negligence  in  navi^tiiig 
a  sbip  of  which  ho  is  in  charge  by  compulsion  of 
law.  If  this  court  hna  no  such  jurisdiction,  the 
County  Court  or  Court  of  Passage  caunot  have  it. 
SimpMiv  T.  BliKi,  aalc  p.  23C  ;  '2C  L.  T.  Eep.  N.  S. 
C97: 

!e  p.  360  J  27  L.  T. 

The  appellants  allege  the  jurisdiction,  and  it  is  for 
them  to  establi.«h  its  existence.  It  ciists  in  this 
court  either  as  inherent  in  its  constitution,  or  it 
htu  been  conferred  by  statute.  If  claimed  as  part 
of  tho  original  jurisdiction,  it  must  bo  proved  by 
showing  cases  in  which  it  has  been  exercised,  or  at 
loaat  by  reference  to  works  of  authority  which  treat 
it  aa  well  scttlnd.  The  American  cases  referred  to 
on  the  other  sido  to  estahlish  tho  jurisdiction  I'li 
peieomiM  do  not  appear  to  show  that  adrainilty 
courts  have  over  e^iercised  it  over  other  than 
masters  or  owners,  persons  subject  to  tho  maritime 
law,  and  identified  in  interest  with  tho  ship.  This 
court  seems  to  hare  claimed  a  general  jurisdiction 
over  masters  of  ships,  though  eiccpt  in  tho  case  of 
Queen's  ships,  which  rest  on  special  grounds, 
there  are  no  cases  reported  in  which  a  suit  in  per- 
aonani  in  a  cause  of  damage  has  been  brought 
wainst  a  master.  In  ThetiijJph  {lAi  )"p.)  it  is  said 
that  "this  court  has  always  had  jnrisdictiou  over 
personal  inj  uries  committed  on  the  hi|!;h  seas,  and  has 
entertained  actions  in  pcrtonam  against  captains  of 
merchant  vcusois  for  inflicting,  whilst  on  the  high 
seas,  eicossiTc  punishment  npon  seamen.  In  Tlie 
Agincourt  (1  Jlugg.  271),  Lord  Stowell  condemned 
the  captain  of  nn  J^ast  Indiaman  in  1001.  damages 
with  costs.  In  The  Lowther  Cuttle  (1  Hagg.  38'1:),  ho 
entertained  a  similar  action,  but  held  the  charge 
against  the  captain  not  proved.  In  The  JJwct^rs 
(4  C.  Rob.  7;i),  Lord  ytowell  went  a  step  farther, 
and  allowed  a  civil  suib  by  a  passenger  against  a 
master  for  ill-treatment  on  the  high  seas.  Reports 
of  cases  [both  of  the  Admiralty  and  Eeclesiaatical 
Courts)  wero  then  of  recent  date,  but  the  regis- 
trar, on  searching  the  records  back  to  1730,  found 
many  instances  of  such  suits."  In  a  suit  for 
damage  oaitsed  by  a  queen's  ship,  the  proceeding 
ia,  no  doubt,  against  the  commander,  on  whoso 
behalf  the  Lor<^  of  the  Admiralty  direct  tho  Ad- 
miralty proctor  to  enter  an  appearance,  but  the 
BubnuBBion  to  the  jurisdiction  is  Tolnntary ; 

TKt  At\oi,  1  yf.  Bob.  374  : 

Tfw  VolcaiiB,  2  W.  Bob.  337. 
In  Th«  Volant  (1  W.  Rob.  383,  389),  Dr.  Lushing- 
ton  thus  explains  the  ancient  jurisdiction  of  the 
court:  "By  ancient  maritime  &w,  the  owners  of 
B  vessel  doing  damage  were  bound  to  make  good 
the  loBS  to  the  owners  of  the  other  vessel,  although 
it  might  exceed  tho  v^ue  of  their  own  vessel  md 
the  mdght.  Por  the  purpose  of  enforcing  tfaia 
obligKtion,  the  owners  of  the  damaged  Teasel  might 
resort  mther  to  the  coDits  of  common  law  or  to 
the  Court  of  Admiralty ;  and  if  they  preferred  the 


latter,  they  had  tho  choice  of  three  modes  of  pro- 
ceeding, viz.,  against  the. owners,  or  against  the 
master,  personally,  or  by  a  jirocceding  in  r--ia 
against  the  ship  itself ;"  but  the  learned  judge  does 
not  refer  to  any  case  in  which  tho  proceeding 
/it  pertonam  against  tho  master  or  owner,  in  a 
cause  of  damage,  had  been  resorted  to.  In  the 
Trelauineij,  reported  in  a  note  to  Thi:  Hope  {3  C 
Bob.  '215),  a  cause  of  salvage  was  allowed  to  be 
instituted  I'li  personam  agaiiisti  tho  owners  of  the 
vessel  salved,  they  having  removed  their  vessel 
from  the  jurisdiction. 

Tht  Mc3  Merrilit,,  3  Hngg.  346  ; 

The  Rapid,  3  HagS-  WJ- 
It  is  clear,  then,  that  the  maritime  law  regards  tho 
owner  of  a  vessel  only  as  liable  to  pay  fur  damage 
done,  and  each  of  the  three  methods  of  procedure  has 
for  itsobjcct  to  enforce  payment  byhim,  the  proeocd- 
ing  against  the  master  being  against  one  who  is 
hie  recognised  agent  in  all  matters  connected  with 
tho  ship.  Aa  the  jiroceeding  in  rrm.  afforded  the 
most  efficient  remedy,  the  proceeding  i'w  jieraoiiam 
practically  became  obsolete,  or  so  iloubtful  that  it 
was  deemed  necessary  to  revive  it  in  the  Admiralty 
Court  Act  1854,  as  against  owners  only  in  those 
coses  in  which  a  right  of  action  existed  against  tho 
property  .{n)  From  this  it  is  to  be  presumed  that  tho 
court  now  has  jurisdiction  only  over  thoKe  persons 
who  are  identified  in  interest  with  the  property, 
namclv,  tho  owners.  It  has  been  allegca  that  the 
court,  having  jurisdiction  over  the  subject  matter  of 
damage,  must  have  jurisdiction  to  enforce  a  claim 
for  dmnages  a^inst  the  person  whose  wrongful 
act  occasioned  it.  Tho  proposition  is  based  on  an 
erroneous  assumption  as  to  the  province  of  a 
court ;  a  court  enforces  obligations  which  are  im- 
posed by  the  system  of  law  it  administers,  but  cannot 
creatcouligations,  and  noinfercQCcas  to  jurisdiction 
over  jiersons  can  be  drawn  from  a  consideration 
of  its  jurisdiction  over  the  subject  matter.  The 
maritime  law  administered  in  courts  of  admiralty 
imposes  no  obligation  on  a  pilot  to  pay  for  damage 
done  by  his  negligence,  and  this  coui-t  cannot, 
l)ecanso  it  entertains  a  suit  for  damage,  acquire 
a  jurisdiction  to  moke  a  pilot  pay  for  it,  Has 
this  jurisdiction  been  oonfcrred  by  the  operation 
of  sects.  7  and  35  of  the  24th  Vict.  c.  10  ?  Tlie 
construction  put  upon  this  Act  by  the  appellants, 
that  this  being  a  claim  for  damage  done  1>y  a  ship 
tho  court  has  lurisdiction  over  it  by  the  7th  section, 
and  that  by  tne  35th  section,  the  jurisdiction  uiny 
bo  exercised  by  a  proceeding  in  jtereonani,  ii 
merely  verbal,  and  does  not  regard  the  object  of 
the  enactment.    Before  the  Act  a  ship  and  her 


were  responsible  in  the  Admiralty  Court  for 
namagodoneby  the  ship,  only  when  the  damage  was 
done  to  a  ship  or  seagoing  vessel  (Tlie  Bilhoa,  3  L.  T. 


(a)  nieMmiiBltv  Conrt  Act  185*  (17  b  18  Viot.  o.  78), 
s.  13.  In  k11  ouae  id  wbioh  a  ptutv  hu  a  oansa  or  right 
of  Mtion  in  the  High  Coort  of  AdmirtLlt;  of  England, 
ngninst  »ny  ship,  or  fioighl,  goods,  or  other  effeotB  what- 
HOerer,  il  (hall  not  be  uecesuiy  to  the  iaatitation  of  the 
suit  for  laoh  penon  to  ma  out  a  wurant  foe  the  KTrest 


— -„  -._-.  ..  other  effeds,  to  ftppeiur  and  defend  tbB 
Boit,  mna  upon  latutaotoiy  proof  bmng  giren  tb»t  the 
Mid  moaifaoa  has  baen  paiaonally  serred  npon  SQoll 
nwBv  or  owiwn.tkenidDoiiTtma;  proceed  to  baai  and 
»  BTut,  aod  maj  make  nuih  order  in  tlie  pte- 
niaa*  ■■  to  itahall  eenn  li^t. 


MARITIME  LAW  CASES. 


Adm.] 


TOB   FAL4TDCE. 


[Ask. 


of  the  coart  should  be  so  circumscribed,  and  the  7th 
section  removed  the  limitation  and  allowed  &  suit 
to  he  maintained  a^nat  a  ahip  in  any  case  oF 
damage  done  by  it,  urcBpectivo  of  the  tiling  that 
received  the  dunage.  "niat  this  was  the  operation 
of  the  Act  is  shown  by  several  cases  in  which  suits 
were  allowed  to  be  instituted  against  ships  for 
dama^  done  by  them,  not  merely  to  veaaels  not 
Beagomg,  but  even  to  things  fixed  and  immovable 
in  Uie  sea  ; 

The  Chlo.  19  L.  T.  Eep,  N.  S.  89 ;  3  Mac.  L»w  Cai. 
O.  3. 118  ;  L.  Bep.  2  Adm.  i,  Eac.  29  ; 

Tht  ExctliioT,  19  L.  T.  Rap.  N.  8.  67  i  3  Hu.  Iaw 
C&s.  0.  S.  151  i  L.  Eep.  2,  Adm.  k  Ecc.  269  ; 

7he  Clara  Killam,  23  L.  T.  Eep,  N.  S.  27 ;  L.  Eep. 
3Adm.lGl;  3Mat.  law  Cui.  6.8.163; 

The  Minna,  L.  Bep.  2  Adm.  i  Boo.  97. 
In  alt  thcae  cases  the  proceeding  was  in  rem  against 
the  ship.  The  section  was  not  intended  to  alt«r 
the  remedies  or  procedure  of  this  court,  but  only 
to  apply  them  to  claims  for  damage  formerly  not 
within  the  jurisdiction  of  the  court.  Still  loss  can 
it  be  said  that  the  section  has  the  effect  of 
creating  the  entirely  novel  remedy  of  giving 
to  the  owner  of  a  ahip  receiving  damage  t^ 
collision  a  richt  to  proceed  in  personam  against 
a  pilot  in  charge  of  the  ship  in  &alt.  The 
7tb  section  was  discussed  in  Smith  t.  Brown 
ianU  p.  56;  24  L.  T.  Eep.  N.  S.  808;  L. 
Eep.  6  Q.  B.  729),  and  there  received  even  a 
Etncter  interpretation.  The  S5th  section  applies 
in  terms  only  to  "the  jurisdiction  conferred  by 
this  Act,"  and  these  cannot  bo  taken  to  enlarge 
the  jurisdiction,  except  in  matters  there  eipresaly 
enacted :  it  refers  to  procedure  only.  The  3  &  4 
Vict.  o.  65,  s.  6,  only  citended  the  territorial 
jurisdiction  of  the  court  to  causes  arising  in  the 
body  of  a  county.  Again,  independently  of  prin- 
ciple, it  has  been  eipreaaly  decided  on  pre- 
cisely similai'  facta,  that  the  court  had  no 
power  to  grant  v.  monition  against  a  pilot  to 
appear  in  a  cause  of  damage  {Tlie  Urama,  evp.} 
In  that  case  the  jurisdiction  was  claimed  as  con- 
ferred by  24  Vict.  c.  10,  and  not  as  belonging  to 
the  court  by  virtue  of  its  original  constitution,  and 
the  court  even  refused  to  issue  a  monition.  It 
was  contended  that 'the  ground  of  the  decision  in 
The  Urania  (ubi  sup.)  was  the  inability  of  this 
court  to  enforce  the  bond  oF  a  Trinity  House  pilot 
given  under  the  373rd  section  of  the  Uercnant 
Shipping  Act  1854  (17  &  18  Vict.  c.  104),  but 
Dr.  Lushington  expressly  says  that  the  Ad- 
miralty Court  Act  1861  gives  him  no  juris- 
diction in  such  a  case.  The  section  of  the 
Uerchant  Shipping  Act  recognises  the  liability  of 
the  Trinity  House  pilots,  but  they  should  be 
proceeded  against  in  a  court  of  common  law. 
Lastly,  the  jurisdiction  is  not  called  for  by 
necessity  or  expediency.  To  hold  that  this  re- 
medy existed  would  be  to  deprive  the  respon- 
drait  of  the  right  to  have  his  liability  tried  by  a 
jury.  Moreover,  as  this  court,  in  case  Doth  parties 
are  found  to  blame,  divides  the  dam^e  between 
them,  the  respondent  might  be  forced  to  pay 
damages  for  which  he  could  not  be  held  respon- 
sible in  a  court  of  Common  Law,  where  a  plaintiff, 
against  whom  contributory  negligence  is  estab- 
lished cannot  recover. 
Oamaford  Bruce  in  reply. 

July  31. — Sir  R.  Philumdre. — This  is  an  appeal 
trom  the  Court  of  Passage  at  Liverpool.     The 

Jueation  raised  is  whether  that  court,  eietcaam^ 
dmirsl^  jurisdiction,  hod  power  bo  B1vte1^taMl  «■ 


suit  brought  by  the  owner  of  a  ship,  which  had 
been  injured  bj  collision  on  the  high  seas,  agsinti 
the  pilot  in  charge  of  the  wrong  doingvesHelat  the 
time  of  the  collision.  The  court  below  held  that  it 
had  no  power  to  ezitertain  such  a  suit.  Thecontran 
position  was  argued  before  me  with  considerable 
learning  and  ability  by  Mr.  Bruce,  and  I  think  it 
right  to  state  that  if  the  question  were  re»  iixt^grn  I 
should  be  of  opinion  thatunder  the  prorisions  con- 
tained in  the  sects.  7  and  35,  24  Vict.  c.  lu,  the 
court  had  jurisdiction  in  this  suit,  bat  it  appean 
to  me  that  this  very  question  was  diatiuctly  rsised 
before  my  predecessor,  who  ia  The  Urania  {tMf.\ 
without  doubt,  decided  the  contnuy.  The  esse, 
I  must  observe,  ia  reported  (in  10  "W.  B_  p. 
W7)  by  Dr.  Tristram,  the  counsel  who  argued  ii. 
In  these  cire  am  stances,  and  in  the  absence  of  anf 
precedent,  and  remembering  that  the  plaintiff  hu 
9.  remedy  at  common  law,  it  w^onld,  I  think,  be 
wrong  in  me  to  reverse  this  iudgmctit.  Bat  in 
iccoidance  with  the  principles  laid  down  hv  me  in 
The  Samuel  Laing  (22  L.  T.  Bep.  N.  S.'SPl ;  3 
Mar,  Law  Cos.  0.  S.  463 ;  L.  Rep.  3  Adm,  &  Ecc 
284),  I  will  give  leave  to  app^  to  the  Priir 
Council.     I  must  dismiss  this  appeal  with  costs. 

Solicitors  for  the  plaintiffs,  Wood  and  TinHf, 
agents  for  Jenkins,  Roe,  and  Jenkins. 

Solicitor  for  the  respondent,  Brenmer. 


Nov.  11  and  13,  1872. 

TuE  Palatise. 

CoUiHoa — Yesid  hi    ataus — Gci}yf    afioiit    ia   At 

river  Tliames — Duty  of  tteamer  to  avoid  taSit] 

Where  a  aailing  vessel  it  bealinrf  vp  thf  licrr 
Thames  on  a  flood  tide  againtt  the  wind,  atid  hu 
gone  over  toivardt  the  toufh  gkore  to  the  ei^  of 
the  tide,  and  as  near  to  Duit  shore  at  site  <o* 
safely  go,  so  as  to  avoid  eoUiaion  Tcltk  resiflt  tl 
anchor  on  the  south  side  of  Oie  river,  the  it  w- 
tilled  to  go  ahojit  mitlioul  -warning  vessels  of  Vf 
inientifm,  and  a  steamer  coming  up  astern  of  Iw 
ought  to  know  from  her  position  and  the  state  rf 
her  taiU  that  site  it  going  about,  and  it  bouitd  i<> 
take  ineaeurea,  by  stopping  or  otherwiee,  to  ato>^ 
a  collision  (a). 


(a)  The  PaiBCiLni-— The  ease  of  the  PaUUtiu  Htm- 
tiatea  the  dntr  ot  a  stauuer  oomiii^ap  behind  ft  culiu 
Teeael  when  abont  to  tack,  Tlie  duty  of  k  militig  nam 
nnder  Bimilar  citonmBtanceB  U  laid  down  in  The  Pritciila 
(3  Mar.  law  Cm,  O.S.  503 ;  L.  Bep.  3  Adm.  A  EocL  ISI, 
which  holds  that  where  two  veBBelg  lure  saUing  in  tat- 
pan;  and  beating  to  windward  on  the  same  tack,  tkt 
following  veBsel,  as  soon  ne  she  aeea  the  other  go  ftbont, 
is  bimnd  to  fco  abont  also,  if  b^  not  doiii^  lo  she  aam 
risk  of  collision.  In  giving-  jndyment,  howsTir,  tb 
learned  jndge  of  the  Adminl^  Court  found  u  a  fact  &si 
the  Priacilla  bad  gone  abont  and  was  atwidinE  tomrit 
the  Viciorti  (the  otler  veeeal)  at  the  time  the  Vtdm 
saw  the  PriidUa's  green  light.  Thia  oaaied  an  apiw 
to  the  FriTrCooiidl,  net  reported.  The  ^ta  wma  Miatlf 
as  follows :  The  sobooner  Priteilla  waa  standing  elM 
hanled  on  the  Btmrboard  taok  aoroM  the  Gall  Aw> 
towards  the  Ooodwiu  Sand  ;  she  waa  followed  oa  tb 
same  tack  by  the  schooner  Victory  at  the  distaoee  (^ 
from  a  qoartst  to  half  a  mile,  and  abont  tour  pointi  o 
the  starboard  quarteT  of  the  Prisdlla.  When  tki 
PntcUla  lud  approaehed  m  neaz  to  Um  Ooodwin  Sni" 
her  master  deemsd  it  pmdat  to  fo,  he  ffava  orintejp 
abont  on  to  the  iKirt  taok.     Thsownna  of  tbeAum 


«Ta  oRUnnp     j 
o(  tbeAuriM 

rith  k^w^  j 

_jw»»»ta%%  .i 

bow^aaJ  wMi  bvr 
^widbowvpfflt  of  1fa#. 
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Adm.] 


The  Palatine. 


[Adm. 


Tuis  was  a  cause  of  collision  instituted  on  behalf 
of  the  owner  of  the  brigantine  Doiiglas,  the  owner 
of  her  cargo,  master,  waterman  and  crew,  against 

and  the  Victory  fell  alongside  of  hor.  The  owners  of  the 
Victory  alleged  that  the  orew  of  the  Victory  saw  first  the 
green  light  and  afterwards  both  lights  of  the  Priscilla 
abont  a  point  and  a  half  on  their  lee  (port)  bow,  distant 
abont  half  a  mile,  so  that  the  Priscilla  had  gathered  way 
when  they  met ;  that  the  Victory  kept  her  reach  close 
hauled,  and  the  Priscilla  camo  into  collision  with  her. 
L:i  fact,  the  important  question  between  the  two  vessels 
was  whether  the  Priscula  had  gathered  wa^  after  she 
had  gone  about ;  and  the  Admiralty  Court  miding  that 
the  Priscilla  had  gathered  way,  and  yet  that  it  was  the 
duty  of  the  Victory  to*keep  out  of  her  way,  the  owners  of 
the  Victoinj  appealed  to  the  Privy  Ck>uncil,  on  the  ground 
that,  as  the  triscilla  had  way  on  her,  the  two  vessels 
were  crossing  vessels  within  the  meaning  of  the  sailing 
rules,  and  that  it  was,  therefore,  the  duiy  of  the  Priscillaj 
as  being  on  the  portiaok,  to  avoid  the  Victory,  which  was 
olose  hauled  on  the  starboard  tack.  The  ludgmcnt  of 
the  Privy  Council  has  not  been  reported,  ana  is  therefore 
given  below. 

Dr,  Deane,  Q.C.  and  Pritchard  appeared  for  the  appel- 
lants. 

Buitf  Q.C.  and  E.  C.  Clarkson  appeared  for  the  respon- 
dents. 

The  judgment  of  the  Judicial  Committee  (the  Bight 
Hons.  Sir  James  W.  Colvile ;  James,  L.J. ;  Mellish,  L.J.)) 
delivered  30th  Nov.  1870,  is  as  follows  :  Their  Lordships, 
in  the  course  of  the  argument,  intimated  that  if  the 
learned  ^'udge  of  the  Adnuralty  Court  had  found  as  a  fact 
upon  this  conflicting  evidence  that  the  Priscilla  had  not 
completed  her  manoeuvre  of  tacking^ — or  perhaps  it  would 
be  more  correct  to  say  had  not  gathered  way  after  tack- 
ing—they would  not  have  interfered  with  or  questioned 
that  finding,  which  must  have  proceeded  entirely  upon 
the  credit  to  be  given  to  the  witnesses  on  either  side ; 
and  that  they  would  also  have  thought  that  the  conclu- 
sion which  the  learned  judg^  drew  nrom  such  a  state  of 
facts  was  justified — namely,  that  the  Victory  ought  to 
have  observed  what  the  Priscilla  was  about,  and  ought  to 
have  avoided  this  collision  by  tacking  herself.  It  unfor- 
tunately happens  that  though  their  Lordships  might  have 
inferred  from  the  second  paragraph  of  the  printed  judg- 
ment that  this  was  what  the  learned  judg^e  intended  to 
find,  the  last  paragraph  makes  this  somewhat  doubtful. 
The  learned  judge  is  made  to  say  that  the  Victory 
must  have  known  that  the  Priscilla  had  gone 
about,  and  was  "  standing  towards  her  at  that  time." 
Finding  those  expressions  in  the  judgment,  their  Lord- 
ships therefore  thought  it  lay  upon  them  to  examine 
closely  the  evidence  given  on  either  side  as  to  the  whole 
transaction,  and  to  draw  their  own  conclusions  from  that 
evidence,  because,  if  the  Priscilla  had  really  gathered 
way,  and  was  standing  towards  the  Victory^  then  it 
seemed  to  their  LordsUps  that  the  case  would  probably 
fall  within  the  12th  Article,  and  that  the  17th  article 
would  not  apply  to  such  a  case.  They  are  by  no  means 
prepared  to  say  that  the  learned  judge  did  mean  to  find 
that  the  vessel  had  gathered  way.  They  are  inclined  to 
think,  upon  a  view  of  the  whole  of  the  circumstances, 
that  that  expression  which  has  been  quoted  may  have 
been  inaccurately  used,  and  that  it  did  not  really  express 
what  might  have  been  in  the  learned  judge's  mind.  In 
aJiy  case,  after  considering  the  evidence,  uieir  Lordships 
are  disposed  to  give  more  credit  to  the  case  sworn  to  by 
the  Priscilla  tha;a  to  the  case  made  on  the  part  of  the 
Victory  f  whicn,  it  is  to  be  observed,  reste  very  much  on 
theory,  whereas,  if  their  Lordships  reject  the  case  made 
by  the  witnesses  for  the  Prisetlla,  they  must  impute 
vnlful  pcrjurv  to  three  or  four  witnesses  who  have  sworn 
to  the  actual  state  of  the  ringing,  the  steering,  and  the 
other  manoeuvres  of  the  Pnscilla,  their  evidence  being 
inoonsiatent  with  the  notion  that  that  vessel,  though  she 

Dht  have  almost  completed  the  manoeuvre  of  tiMkinp^, 
really  gathered  way,  so  as  to  bring  the  two  within 
the  category  of  crossing  vessels,  under  the  12th  Article. 
Their  Lordships  have  had  the  benefit  of  consulting  their 
nautical  assessors,  and  that  is  the  view  that  those  gentie* 
men  also  take.  The  nautical  assessors  think  that  the 
TMsel  had  not  gathered  way,  and,  that  being  the  case, 
^Smij  oononr  with  those  who  advised  the  learned  judge  in 
the  oourt  below;  and  as  their  Lordships  oonour  with  the 


the  screw  steam  yacht  Palatine  and  her  owner, 
the  Bight  Honourable  Thomas  Egerton,  Earl  of 
Wilton,  intervening.  The  collision  took  place  in 
Erith  Bands,  in  the  river  Thames.  Both  vessels 
were  proceeding  up  the  river.  The  wind  was  about 
W.N.W.,  and  the  tide  was  flood,  and  running  about 
two  or  three  knots  an  hour ;  it  was  daylight.  The 
BotLglxL8  was  working  up  the  river  with  several  ves- 
sels in  company,  and  just  before  the  collision  was 
standing  over  to  the  south  shore,  close  hauled  on 
the  starboard  tack.  When  she  got  to  the  edge  of  the 
tide  upon  the  south  shore,  and  (according  to  the 
evidence  produced  on  her  behalf)  as  near  to  the 
vessels  anchored  off  Erith  as  it  was  prudent  to  go, 
her  helm  was  put  down  to  go  about  from  the 
starboard  to  the  port  tack.  Her  master,  who  was 
at  the  helm,  alleged  that  he  looked  round  but  saw 
nothing  to  prevent  him  going  about,  and  he  gave 
no  signiol  or  warning  of  any  kind  of  his  intention 
to  alter  his  course.  Whilst  the  Douglas  was  in 
stays  the  Palatine  ran  into  her,  striking  her  on 
the  starboard  side  amidships  with  such  force  that 
she  sank  as  soon  as  the  Palatine  backed  out  of  her. 
The  petition  in  the  cause  alleged  that  the  PaUUiTie 
"  improperly  neglected  to  take  in  due  time  proper 
measures  for  keeping  out  of  the  way  of  the  Douglas, 
and  improperly  neglected  to  keep  out  of  the  way 
of  the  Douglas  "  that  "  those  on  board  the  PaUx' 
tine  did  not  duly  observe  and  comply  with  the  pro- 
visions of  artiele  16  of  the  Begulations  for  Pre- 
venting Collisions ;"  and  that  "  those  on  board 
the  PaUitine  improperly  kept  their  vessel  under  a 
starboard  helm. 

On  behalf  of  the  Palatine  it  was  proved  that  she 
was  proceeding  up  Erith  Beach  at  less  than  half 
speed  with  the  tide,  m^dng  not  more  than  four 
knots  an  hour.  On  entering  the  Beach  those  on 
board  the  Palatine  observed  the  Douglas  with  two 
other  sailing  vessels  about  a  mile  ahead,  beating 
up  the  Beach  on  the  starboard  tack.  AlS  the 
Palaiine  drew  nearer  to  them  the  two  other 
vessels  put  about  from  the  starboard  to  the  port 
tack,  and  thereupon  the  Palatine  starboarded  her 
helm  to  go  under  the  stern  of  those  two  vessels. 
She  was  then  about  half  a  mile  below  them.  When 

learned  judg^  in  thinking  that,  under  the  circumstances, 

the  fault  was  the  fault  of  the  Victory,  they  must  humbly 

recommend  her  Majesty  to  dismiss  the  appeal  with  ooste. 

Proctors  for  the  appellante,  Pritchard  and  Sons. 

Proctors  for  the  respondente.  Deacon,  Son  and  Rogers, 

The  effect  of  this  decision  is  that  the  following  vessel 

is  bound  to  avoid  the  vessel  ahead,  and  that  the  court 

below  was  right  in  tiie  main ;  but  that  if  it  meant  to  find 

that  the  PrisciUa  had  gathered  way  after  going  about,  and 

that  that  vessel  had  therefore  ceased  to  be  upon  the  same 

course,  tiie  finding  was  erroneous.    The  rule  as  laid  down 

is  that  a  vessel  is  entitled  to  go  about  in  such  a  place  as 

is  ordinary  and  usual,  and  a  following  vessel  must  be 

Prepared  for  such  a  manoeuvre.  Severad  American  oases 
ave  decided  tiiis  question  in  the  same  way.  As  to 
sailing  vesselB,  it  has  been  held  as  a  general  rule  that 
one  vessel  following  another  is  bound  to  keep  out  of  the 
way  of  the  Utter :  O^hitridge  v.  Dill,  23  Howard's  (U.  S. 
Sup.  Court)  Bep.  4^.)  A  case  very  similar  to  the  Prii'' 
cilia  is  The  Nellie  D,  (5  Blatohford's  U.  S.  Circuit  Court 
(Second  Circuit)  Bep.  245) ;  see  also  The  Morning  Light  (2 
Wallace  (U.  S.  Sup.  Court)  Bep.  550),  where  it  was 
held  that  a  following  vessel  was  not  to  blame,  on  the 
ground  that  the  night  was  so  dark  that  the  crew  could 
not  see  that  the  vessel  ahead  had  gone  about.  As  to 
steamers  following  one  another,  see  The  Rhode  Island 
(OlootVs  Adm.  Bep.  505 ;  1  Blatohford's  U.S.  Circuit  Coort 
(Second  Circuit)  Kep.  363);  The  Oovemor  (Abbott's  Adm. 
Bep.  106) ;  Portevant  v.  The]  Bella  Donna  (Newbeny't 
Adm.  Bep.  510);  The  Columbia  (10  Wallace  (U.  S. 
Sap.  Omct)  B«i;^,^M6.^— Es>. 
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the  Palatino's  stem  was  about  level  with  the  stern 
of  the  vessel  on  the  port  tack  which  was  lowest 
down  the  river,  the  Bouglas,  which  had  up  to  that 
time  continued  on  the  starboard  tack,  suddenly 
ported  her  helm  and  came  across  the  bows  of  the 
Palatine  at  the  distance  of  about  two  ships 
lengths.  The  helm  of  the  Palatine  was  instantly 
put  hard-a- starboard,  and  her  engines  were  stopped 
and  reversed  full  speed  astern,  but  the  vessels 
notwithstanding  came  into  colhsion.  The  master 
of  the  Palatine  stated  in  his  evidence  that  he  was 
shaping  his  course  to  go  between  the  Douglas  and 
the  other  two  vessels  as  soon  as  they  should 
have  opened  out  sufficiently  to  allow  him  to  go 
through;  that  if  the  Douglas  had  held  on  a 
minute  longer  he  should  have  gone  clear,  and  that 
there  was  room  for  the  Douglas  to  have  gone 
further  to  the  southward.  The  defendant's  answer 
alleged  "that  a  good  look-out  was  not  kept  on 
board  the  Douglas ; "  that  "  the  Douglas,  in  the 
time  and  circumstances  in  which  she  ported  her 
helm  improperly  ported,"  and  that  "  the  Douglas, 
in  the  circumstances,  improperly  neglecteii  or 
omitted  to  give  any  intimation  that  she  was  to  go 
about  from  the  st^irboard  to  the  port  tack." 

The  cause  was  heard  before  the  Judge,  assisted 
by  Trinity  Masters. 

Butt,  Q.C.  {Clarkson  with  him)  for  the  plaintiff. 
— The  Palatii^i  is  to  blame  for  not  .having  stopped 
her  engines  when  her  helm  was  starboarded  to 
get  out  of  the  way  of  the  two  coasters  on  the  port 
tack.  She  was  not  justified  in  attempting  to  run 
the  risk  of  getting  through  the  narrow  space  be- 
tween the  Douglas  and  those  coasters.  They  ought 
not  to  have  depended  on  the  Douglas  holding  on. 

Mihvanh  Q.C.  (W.  G.  F.  PIdllinwre  with  him) 
for  the  defendant. — A  vessel  has  no  right  to  put 
about  in  ii  crowded  river  without  looking  out  for 
vessels  near  them,  and  giving  notice  of  their  in- 
tention. The  Douglas  was  bound  to  take  precau- 
tions. She  imj)roperly  placed  herself  in  stays. 
The  Sea  Nymph,  Lush.  23  ; 

The  Leonidas,  Stuart'a  Yioe-Admiralty  Eeporta  for 
Lower  Canada,  229. 

Sir  R.  PiiiLLiMORE. — This  is  a  cause  of  damage 
arising  out  of  a  collision  between  a  sailing  vessel 
and  a  steam  yacht  in  Erith  Rands,  about  eleven 
o'clock  in  the  morning  of  July  22nd  last.  The 
direction  of  the  wind  at  the  time  was  about  north- 
west, and  the  weather  was  fine  and  clear.  The 
vessels  which  came  into  collision  were  the  Douglas, 
ft  brigantino  of  168  tons  re^ster,  bound  on  a 
voyage  from  Guernsey  to  London,  with  a  cargo  of 
granite,  and  manned  by  six  hands  all  told,  and 
the  Palatine,  a  screw  steam  yacht  of  192  tons,  and 
having  a  crew  of  twenty-three  hands,  from  Cowos 
to  London.  The  tide  was  flood,  of  about  the  force 
of  three  and  a-half  knots,  and  both  vessels  were 
going  up  the  Reach.  According  to  the  case  set  up 
by  the  Douglas,  she  was  working  up  the  roach  with 
other  vessels  in  company,  and  was  under  all  plain 
Bail  except  her  royal  and  topgallant  sails  and  flying 
jib  and  gall  topsail ;  she  stood  over  to  the  south- 
ward close  hauled  on  the  starboard  tack  to  the 
edge  of  the  title  upon  the  south  shore;  her  helm 
was  then  put  down  that  she  might  go  about.  Ac- 
cording to  the  plaintiflTs  evidence,  if  she  had  gone 
any  further  she  would  not  only  have  come  into 
Black  water,  but  into  colhsion  with  the  yachts 
anchored  ofl*  Erith ;  it  was  also  proved  that  when 
she  was  in  stays  and  had  como  up  into  i\ift  x^mOi, 
and  four  or  Bvo  points  round  from  t\i©  mud,  ^^<& 


stem  of  the  Palatine  struck  her  amidships,  and  w 
is  not  unimportant  to  remark  that  the  violence  d 
the  blow  was    such  as  to  cut   through  her  deck 
planks.    At  any  rate  we  had  it  proved  in  evidence 
that  the  steamer  went  bo  far  into  her  dock  that 
she  had  to  be  backed  out.  Before,  however,  we  con- 
sider whether  the  Palatine  is  or  is  not  to  blame 
for    the   collision,    I    most   observe    that  it  has 
been  contended  that  the  Dotiglas  is  prima,  focv 
to    blame  on  her  own  showing,  on  the  ground 
that  under  the  circumstanoes  she  was  wrong  in 
going  about  at  the  time  she  did  ;  at  least  withoat 
having  given  any  warning  of  the  manoDuvro  she 
was  about  to  execute.    It  was  contended  that  she 
could  have  gone  further  inshore,  and  that  if  she 
wished  to  put  about  in  the  place  she  did,  she  wk 
bound  to  inform  vessels  astern  of  her  that  sudi  was 
her  intention,  and  also  that  her  master  ought  to  hare 
looked  round  before  ho  tacked,  so  as  to  see  if  he 
would  be  likely  to  cause  danger  of  colUsion  by 
putting  his  vessel  about.     We  arc  of  opinion  thai 
some  craft  may  have  been  in  the  way  which  intCT- 
cepted  the  view  of  the  steamer,  though  her  master 
says  that  ho  took  a  look    round    before    going 
about;   but  anyhow  she   was  in   the  exerdse  d 
her  right  in  tacking  as  she  did,  and  her  positaon 
and  the  state  of  her  sails  would  under  the  circum- 
stances be  sufRcient  notification  to  other  vessels. 
Sho  had  every  reason  to  expect  that  the  Palatine 
would  do  her  duty  and   keep   out   of  her  waj. 
Now  the    Palatine   says  that    she   was    comiig 
up    the    Reach    about    mid-channel,     and  Tm 
waiting     for    an    opportunity     of    going   under 
the    stern  of   two   vessels  which   were   beating 
up    the  Reach  in  company    with    the    Douglat, 
but    on  the  other  tack,  and    that  the  Dov^oi, 
which   was  sailing  on  the  starboard  tack,  snd- 
denly   ported  her  helm   and  came   right  across 
the  bows  of  the  Palaiine  at  the  distance  of  about 
two  ship's  lengths  off.    The  helm  of  the  Patatinn 
was  put  hard  a-starboard,  and  her  engines  were 
stopped  and  reversed,  but  sho  did  not  succeed  in 
clearing  the  Douglas,  though  it  is  in  evidence  that 
the  Piuatine  had  got  so  fisir  round  that  in  another 
minute  she  would  have  done  it,  and  her  master 
has  told  us,  "  If  we  had  stopped  then  (when  he  fint 
starboarded),  there  would  have  been  no  collision." 
We  think,  therefore,  the  Palatine  ought  to  fa&Te 
stopped;  she  ought  to  have  seen  from  the  posi- 
tion of  the  Dou{ita8  that  the  Dougl<is  was  about  to 
tack,  and,  according  to  the  evidence  of  the  mate,  if 
she  had  stopped  there  would  have  been  no  coUiaioD. 
We  are  of  opinion  that  the  PdUUine  was  unqaes- 
tionably  to  blame,  and,  moreover,  that  the  blame 
is  in  no  degree  shown  to  have  been  shared  by  the 
Douglas,     We  consider  that  there  was  nothing  im- 

? roper  in  her  navigation  or  in  her  manoauvre,  and 
must  accordingly  pronounce  that  the  Pidatiu 
is  alone  to  blame  for  this  colhsion. 
Solicitor  for  the  plaintiff,  T.  Cooper, 
Sohcitors  for  the  defendants,  Ctarkson,  Son,  and 
Greenwell. 


\ 
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MARITIME  LAW  CASES. 


471 


Aj>m.] 


The  Moobsley. 


[Adm. 


Tegistry    in    lieu    of    hail    (after    vayment    of 
the  'plainiijfs  claim  and   casta)  ana   tlie  defen- 
dant, winking   to  dispute  the   registrar's  report 
on   the  plaintiff's  claim,  to  which   he    had  pre- 
viotAsly  submitted,  c/iused  a   second  appearanee 
to   be    entered  for   him  by  other  solicitors  with- 
out  previously  paying    his   original    solicitors* 
costs,    the    court    ordered    the    second    appear- 
ance to  he  set  aside,  and  the  original  solicitor's 
costs  to  he  paid  out  of  the  fund  after  payment  of 
tlie  plaintiffs  claim  and  costs,  leavitig  the  other 
solicitors  to  apply  to  enter  an  appearance  after 
this  had  been  done  (a). 
Tuis  was  an  application  to  the  court  on  behalf 
of  the  solicitors  for  the  defendant  in  a  wages  suit 
against  the  ship  Oneiza.    The  cause  was  a  con- 
solidated cause  in  which  the  mate  and  seamen  of 
the   vessel  were    plaintiffs,  and  William    Styles 
Morton,  the  owner,  was  the  defendant.    Messrs. 
Ingledcw,  Ince,  and  Greening  had  acted  throughout 
on  behalf  of  the  defendant,  and  on  his  personal  in- 
structions.   The  defendant  admitted  at  an  early 
stage  of  the  cause  that  wages  were  due,  and  there- 
upon the  question  of  amount  was  referred  to  the 
registrar,  assisted  by  a  merchant,  and  was  heard 
by  them,  counsel  appealing  for  the  defendant. 
After  the  reference  had  proceeded  for  some  time, 
the  defendant  instructed  his  counsel  and  solicitors 
to  withdraw  any  further  defence  and  to  submit  to 
the  decision  of  the  registrar,  and  this  was  done  by 
t^e  defendant's  counsel  before  the  registrar  and  in 
the  presence  of  the  defendant.    The  registrar  re- 
ported the  amount  of  wages  due. 

In  order  to  obtain  the  release  of  the  vessel,  the 
sum  of  9001.  had  been  paid  into  court  in  lieu  of 
bail.  The  fund  in  court  was  the  only  available 
property  of  the  defendant  in  this  country,  as  he 
was  a  British  American,  and  did  not  reside  here. 
Messrs.  Ingledew,  Ince,  and  Greening  had  become 
entitled  to  costs  in  defending  the  suit  to  the 
amount  of  150L  or  thereabouts.  The  amount  re- 
ported due  for  wages  was  614Z.  Is.  Id,  After 
paying  this  out,  together  with  plaintiffs'  costs, 
there  would  still  be  sufficient  in  court  to  pay 
Messrs.  Ingledew,  Ince,  and  Greening's  costs,  no 
part  of  which  had  been  paid  to  them. 

On  6th  Nov.  1872,  after  the  registrar's  report 
had  been  made,  the  defendant  being  dissatisfied 
with  the  report  and  wishing  to  appeal  to  the 
court,  which  Messrs.  Ingledew,  Ince,  and  Greening 
refused  to  do  as  they  advised  him  that  they  were 
precluded  from  so  doing  by  the  submission  to  the 
report,  consulted  other  solicitors,  Messrs.  Thomas 
and  HoUams,  and  they,  giving  notice  to  Messrs. 
Ingledew,  Ince,  and  Greening,  filed  an  appearance 
in  the  cause  on  behalf  of  the  defendant,  purport- 
ing to  be   an  appearance  entered   by  them  "  on 

(a)  This  deoiaion  assimilates  the  practice  of  the  Court 
of  Admiralty  to  that  of  the  Courts  of  Common  Law  and 
Chancery,  and  it  would  be  still  better  if  a  rule  of  court 
were  made  that  no  change  of  solicitors  could  be  made 
without  the  consent  of  tne  court.  A  solicitor  has  an 
undoubted  lien  on  the  fund  in  court,  and  the  court  will 
retain  possession  of  the  thing  proceeded  against  until 
this  lien  is  satisfied.  (See  The  Heinrich,  ante  p.  200  ; 
Haymes  v.  Cooper,  33  L.  J.  488,  Ch. ;  The  Jeff  Davis, 
L.  Kep.  2  Adm  A  £cc.  1.)  The  same  rule  prevails  in 
American  Admiralty  Courts :  (See  The  Sarah  Jane, 
Blatohford  and  Howland's  Adm.  Bep.  401 ;  The  Victory, 
J.  C.  4^ ;  QtUnes  v.  Travis,  Abbott's  Adm.  Bep.  297,  SOI.) 
And  in  that  oonntry  it  is  clear  that  a  solicitor  cannot  be 
changed  without  the  consent  of  the  court .-  (See  8U>o  y. 
Law,  4  Bktofaford'B  U.  8.  Cirouit  Court  (Second  Cironit) 
Bep.  268.)— £i>. 


behalf  of  William  Styles  Morton  and  others,  the 
owners  of  the  ship  or  vessel  Oneiza,  in  heu  of 
Messrs.  Ingledew,  Inoe,  and  Greening,"  and  filed 
notice  of  objection  to  the  registrar's  report.  No 
ofier  was  made  to  pay  Messrs.  Ingledew,  Inoe, 
and  Greening's  costs  in  consideration  of  their 
consenting  to  a  change  of  solicitors.  Thereupon 
Messrs.  Gigledew,  Ince,  and  Greening  filed  the 
following  notice  of  motion  and  served  it  upon 
Messrs.  Thomas  and  Hollams. 

We,  Ingledew,  Ince,  and  Greening,  solicitors  for  the 
defendant  in  this  cause,  give  notice  that  we  shall  by 
counsel,  on  the  19th  day  of  Nov.  1872,  move  the  judge 
in  court  to  set  aside  the  appearance  entered  by  Messrs. 
Thomas  and  Hollams  in  this  cause  on  behalf  (d  the 
defendant,  and  to  direct  payment  out  to  us,  as  defen- 
dant's solicitors,  of  the  balance  which  will  remain  in 
court  after  payment  thereout  of  the  amount  reported  to 
be  due  to  the  plaiutifFs,  and  their  costs  to  be  taxed,  and 
to  further  order  that  defendant  be  not  allowed  to  change 
his  solicitors  in  this  suit  until  our  costo  against  him  are 
paid,  and  to  condemn  defendant  in  the  costs  of  this 
motion. 

Kemp,  in  support  of  the  application,  submitted 
that  the  court  would  protect  the  solicitors,  and 
would  not  allow  a  change  of  solicitors  without 
payment  of  previous  costs.  This  is  the  practice  of 
the  Courts  of  Common  Law  and  Chancery.  The 
second  appearance  entered  should  be  set  aside,  as 
otherwise  the  original  solicitors  would  lose  their 
control  over  the  fund  in  court,  and  would  not  be 
able  to  secure  payment  of  their  costs. 

Sir  R.  Phillimoee. — I  think  Mr.  Kemp  is  Jen- 
titled  to  have  his  application  granted,  and  I  shall 
make  an  order  according  to  tho  terms  of  the 
notice  of  motion.  Messrs.  Thomas  and  Hollams 
have  had  notice  of  this  motion,  and  therefore  an 
opportunity  oi  being  here  to-day.  If  they  are 
desirous  of  entering  an  appearance  they  will  be 
able  to  do  so  upon  application  after  tne  taxed 
costs  due  to  Messrs  Ingledew,  Ince,  and  Greening, 
have  been  paid  out  of  the  registry.  This  ap- 
parently is  tne  course  of  the  practice  m  the  Courts 
of  Chancery  and  Common  Law. 

Solicitors,  Ingledew,  Ince,  and  Greening. 


Tuesday,  Nov.  19, 1872. 

The  Moorsley, 

County   Court   appeal  —  Collision  —  Admission  of 

fresh  evidence  at  iJie  hearing  of  the  appeal. 
The   Court  of  Admiralty   is  very  cautwUrS  as  to 
admitting  fresh  evidence  at  the  hearing  of  an 
appeal  from  the  County  Court,  and  will  'not  do  so 
unless  tlie  principles  of  justice  require  tJie  admis- 
sion of  suck  evid^nc^, 
Semble,  surprise  is  a  ground  for  tJie  admission  of 
fresh  eviaencc.    An  application  for  admission  of 
evidence  refused  on  the  ground  tluxt  tliere  was  no 
stirprise  sKown, 
Tms  was  an  application  on  behalf  of  the  appellants 
in  an  appeal  from  the  County  Court  of  Durham, 
holden  at  Sunderland,  to  admit  fresh  evidence  at  the 
hearing  of  the  appeal.   The  cause  was  instituted  (in 
personam)  in  the  County  Court  by  the  respondent, 
JPietro  Giacomo  Cosolicn,  tho  owner  of  the  Austrian 
barque  Qmiio,  under  the  Comity  Court  Admiralty 
Jurisdiction  Act  1868  (31  h  32  Vict.  o.  71),  sect.  3, 
Bub-sect.  3,  against  James  Laing  of  Sunderland, 
the  owner  of  the  steamship  Moorsley ,  for  damage 
by  collision.    The  collision  took  ^Iaqq  ia  thft  tv^<^^ 
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Tyne,  and  the  County  Court  Judge  held  that  the 
Moorsley  was  alone  to  blame,  and  condemned  the 
appellant  (the  defendant  below)  in  damages  and 
eosts.  At  the  hearing  in  the  County  Court  the 
evidence  was  taken  down  by  a  shorthand  writer, 
and  a  transcript  was  brought  up  on  the  appeal. 
The  County  Court  Judge  was  assisted  by  nauti- 
cal assessors ;  but  the  opinions  of  these  assessors 
differed  on  almost  every  question  put  to  them  by 
the  judge.  From  affidavits  filed  by  the  appellant  it 
appeared  that  two  important  witnesses  had  not 
been  examined  at  the  hearing  in  the  County 
Court ;  one  of  them  was  not  summoned  by  the 
neglect  of  the  appellant's  servants ;  the  other, 
although  summoned,  was  unable  to  attend.  The 
affidavits  alleged  that  if  the  witnesses  had  been 
present,  there  was  reason  to  beheve  that  the  judg- 
ment would  have  been  different.  An  affidavit 
filed  by  the  respondents  alleged  that  the  appellant 
consented  to  try  the  cause  without  these  witnesses ; 
that  the  evidence  was  taken  down  by  the  short- 
hand writer  sufficiently  for  the  purposes  of  the 
appeal;  and  that  the  appellant  knew  that  these  two 
witnesses  would  not  be  present.  These  allega- 
tions were  denied  by  the  appellant's  affidavits. 

Clarhson,  for  the  appellant,  in  support  of  the 
application. 

Kemp  J  for  the  respondent,  contra. — The  appel- 
lants have  shown  no  ground  for  the  admission 
of  this  evidence.  The  decision  in  The  Busy 
Bee  {ante  p.  293 ;  L.  Rep.  3  Adm.  &  Ecc. 
627 ;  26  L.  T.  Rep.  N.  S.  590)  proceeded  on  the 
ground  that  the  evidence  was  not  taken  down  by  a 
shorthand  writer.  Here  it  was.  The  appellants 
might  have  applied  to  the  County  Court  judge 
to  adjourn  the  case  for  the  production  of  these 
witnesses.  There  was,  therefore,  no  surprise  on 
the  appellants. 

Sir  R.  PniLLiMORE. — I  am  of  opinion  that  I  ought 
not  to  grant  the  motion.  I  say  now  as  I  said 
before,  that  I  cannot  be  too  cautious  as  to  admitting 
fresh  evidence  on  appeal.  Before  I  can  do  so  in 
any  case,  the  circumstances  must  show  that  the 
principles  of  justice  require  the  admission  of  such 
evidence.  In  this  case  I  cannot  find  that  there 
is  any  surprise  on  parties  making  this  application 
owing  to  the  absence  of  these  witnesses.  More- 
over, the  fact  that  this  was  such  a  doubtful  case 
that  the  nautical  assessors  differed  in  their  opinions 
is  an  additional  reason  why  I  should  refuse  this 
application.  Now  that  this  fact  has  appeared,  it 
has  become  more  clear  where  the  pinch  of  the  case 
was,  and  a  great  temptation  exists  to  supply  what 
was  wanting  by  fresn  testimony.  Looking  at  all 
the  circumstances  of  the  case,  I  reject  the  motion. 

Solicitor  for  the  appellant,  Thomas  Cooper, 
Solicitors  for  the  respondent,  Ingledew,  Ince,  and 
Chreening. 


Wednesday,  Dec.  11, 1872. 

The  Elpis. 

Bottomry —  Necessaries  —  Merger  —  County    Court 
Admiralty    jurisdiction  —  Transfer  —  Jurisdic- 
tion. 
An  instrument,  dravm  in   the  form  of  a  bill  of 
exchange  for  th^  paym£nt  of  necessary  disburse- 
ments  for  a  shiv,l)ut  which  is  payable  after  Hie 
arrival  of  the  ship  at  her  destiivation,  and  pledges 
t/ie  ship,  "  except  in  case  o/(otallo88,"  is,  attlvo\ic|"h. 


not  stipulating  for  inaritime  interest,  a  botUm;r% 

bond.(a) 
A  claim  jor  necessaries,   to  secure  tJie  paymerd  ffj 

which  the  master  has  given  a  bottomry  bond  oa 

his  ship,  is  merged  in  the  bond,  and  cannot  k 

enforced  by  the  material  riien  on  the  simple  con* 

tra>ct.{b) 
Where  a  cause  of  necessaries    is   instituted  in  n 

County  Court  under  the   County  Courts  Admi- 

(a)  In  considering  what  is  a  good  bottomry  bond,  bo^ 
American  and  EngUsh  Admiralty  Conrta  are  agreed  ia 
holding  that  maritime  risk  ia  an  essential  clement,  ud 
that  unless  the  lender  takes  upon  himself  that  risk,  be 
can  have  no  claim  as  for  bottomry  ;  he  can  only  reeora 
his  money  under  that  head  on  the  rafe  arrival  of  the  dnp 
at  the  end  of  the  voyage  or  at  some  defined  place :  (see 
The  Atlas,  2  Hagg.  65 ;  SifMJionds  v.  Hodg.on,  6  Bog. 
114;  The  Brig  Draco,  2  Sumner's  U.  S.  Circuit  Coozt 
(First  Circuit)  Bep.  157).     In  the  last  mentioned  cm 
Storv,  J.,  elaborately  reviews  the  whole  law  of  bottooizy 
bonds.    With  regard  to  whether  maritime  interest  is 
equally  an  essential,  the  authorities  are  not  quite  to 
clear.    In  the  United  States  it  has  been  said  czpreashia 
two  cases  Uiat  such  interest  ia  essential :  (see  Lelana  t. 
The  Medora,  2  Woodbury   and   Minot's  Circuit  Conrt 
(First  Circuit)  Eep.  92  ;  Greely  v.  Smith,  3  Id.  236,  SI8). 
In  those  cases,  however,  this  is  laid  down  on  the  aathiv 
rity  of  former  English  and  American  cases  which  soaroe^ 
bear  out  the  doctrine.    In  The  Atlas  {uhi  tup.),  then 
quoted,  it  was  not  so  held,  and  in  The  EmaneipatiM, 
(1  W.  Bob.  124, 130),  Dr.  Luahington  said  that  it  mi 
not  absolutely  necessairy  that  a  bottomry  bond  shoold 
carry  maritime  interest,  but  that  the  parties  may  be  eoo- 
tent  with  ordinary  interest.   In  The  Brig  Dtojco  {uhinp.), 
Stoiv,  J.,  although  defining  bottomry  to  be  a  oontzaet 
for  the  loan  of  money  on  the  bottom  of  the  ship  at  eztn. 
ordinary  interest  upon  maritime  risks,  does  not  laygnst 
stress  on  the  necessity  for  the  great  interest,  but  seeoi 
to  consider  the  risk  as  the  more  important  element;  is 
that  case  the  interest  on  the  marine  risk  was  5  per  oat 
onlv,  and  therefore  could  hardly  be  called  exiraardifuirf, 
and  yet  the  bond  was  not  bad  on  that  account.    The  eiM 
will  repay  a  careful  perusal,  as  it  contains  almost  entf 
authority  on  the  subject  existing  at  the  time.    In  s Js^ 
American  case  {The  Sloop  Mary,  1  Paine'a  U.  S.  Circuit 
Court  (First  Circuit)  Bep.  G71)  no  interest  was  claiiped 
by  the  bond,  and  yet  it  was  held  good,  the  conrt  sajisg 
that  the  interest  was  probably  included  in  the  amooat 
secured,  and  that  it  ought  to  be  so  preanmed.    There ciB 
be  no  doubt  that  whore  the  words  inoicating  that  the  bond 
is  subject  to  maritime  risk  are  of  doubtful  oons^ctioB, 
it  becomes  of  importance  to  see  whether  maritime  interest 
is  secured,  because  as  such  interest  ia  a  usual  stipolaixB 
in  a  bond,  the  fact  that  it  is  secured  by  the  bond  is  eri- 
denco  that  the  partiei  intended  the  bond  to  be  a  bottomxy 
bond ;  on  the  other  hand  it  ia  aubmitted  that  where  tM 
bond  expresses  clearly  and  unambiguonaly  that  the  lends 
makes  the  loan  subject  to  maritime  riak,  it  is  immsteriil 
whether  the  bond  stipulate  for  interest  or  not :  (See  Thi 
Royal  Arch,  Swab.  269,  280,  281.}     If  the  lender  is  eoa- 
tent  to  take  the  risk  without  interest,  it  is  not  for  the 
Court  of  Admiralty  to  say  that  his  aecurity  ia  bad  on  that 
account.    He  cannot  be  bound  to  claim  more  than  hi 
chooses,  and  if  he  wsiyes  his  claim  for  interest  that  is  his 
concern  only.    So  long  as  the  bond  clearly  expresses  tb 
maritime  risk  the  question  of  interest  ought  to  be  imma* 
terial.    In  the  present  case  the  money  could  not  be  le- 
coyered  in  case  of  total  loss  of  the  ship,  and  the  loan  wu 
therefore  subject  to  maritime  riak,  which  the  court  h^ 
to  be  sufficient,  without  interest,  to  make  the  bond  Tali^ 
—Ed. 

(6)  There  can  be  no  doubt  that  this  ruling  is  in  aoetnd- 
ance  with  true  principles  of  law.  Although  the  questaos 
has  not  ariaen  before  in  the  Admiralty  Court  in  tiui 
counti^i  it  has  been  oonaidered  in  the  United  States, 
where  it  haa  been  held  that  a  bottomry  bond  giTtn  to 
cover  money  advanced  for  necessary  repairs  exdudss  sad 
ia  inconsistent  with  the  lien  implied  oy  mftnt""*^  lav  ts 
secure  such  advancea^that  ia  to  say,  tue  simple  oonifaMi 
debt  for  the  advances  is  merged  in  the  bond :  (See  A 
Bng  Ann  0.  Pratt,  1  Curtis  GLrenit  Coozi  (Isi  CuBfliO 
lJA^.34fl-,  Brat  v.J5a«e»,9Metwa£e'BC50~"        " 
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iia  trant/errcd  atidcr  sect.  8  to  tlie  High  Court 
of  Admiraliy,   and  tlie  putUion  of  lite  plaintiff 
thoiDe  the  cMtm  to  ba  based  on  a  bottomry  bond 
{tlte  Coimly  Court  having  no  jurUdictioii  over 
boHomry  bonds),  the  High  Court  tdtl  reject  the 
petition. 
Swnbh,  that  wltere  a  suit  is  iatiiluted  in  a  County 
Court  over  vihich  that  court  has  no  juriedietion, 
the  ni'jh   Cottrl  of  Admiralty  cannot  acquire 
juriediclion  by  transfer,  even  tf  it  has  original 
jvrisdietion  in  snch  a  mtll. 
This  was  a  motion  to  reject  the  petition  filed  in  a 
Cftose  of  ueccstiarica  against  tue  oirners  of  the 
brig  Elpis.    The  petition  was  bs  follows : 

Hilljer,  Feairick,  md  Stibbard,  aolicitoia  for  the 
plaintESs  in  a.  canse  on  betmit  of  Lnigi  Daaoabzo  and  Tit- 
terio  BiosiDOTitoh,  ag&inst  the  oirnar  or  owneiB  imbiown 
cf  the  bri^  Elpii,  as;  aa  foUoKH  : — 

1.  The  above -named  brig  Elpit  belong  to  tha  port  of 
Syra  in  Greece.  In  the  ;ear  1869  she  waa  called  b;  the 
uma  of  the  Cartas  Primes,  and  was  lying  in  the  river 
TjVO,  bonnd  tor  Syr»,  and  reqniced  certain  naceasary 
fepairs  to  enable  her  to  proseonte  het  vojage  from  Nen- 
«Htlato  Syra. 

2.  Yaaaiglio  Colncocidia,  the  niaater  of  the  aud  brig, 
beuiK  without  (nnda  and  credit  at  NewoaatJe,  and  being 
WMble  to  obtain  money  to  enable  him  to  get  the  said 
npaiis  executed  and  to  pay  the  aipecaeB  neaeaeacy  to  be 
inourred  to  enable  the  eaid  brig  to  proaeoata  her  said 
Toysge,  applied  to  the  eaid  Messra.  Deaoabzo  aad  Bto- 
nnoTitchand  Co.,  of  North  Shields,  Uie  plaintiffs  in  this 
suit,  fot  tho  loan  of  35{,  sterling,  nhich  sam  they  lant 
Um,  to  enable  him  to  get  the  repairs  eiocated  and  to  pay 
the  said  expenses,  npon  the  security  of  the  following  iu- 
•tmment,  wbieb  was  duly  exeonted  by  tho  master  of  the 
■•id  TOssel : 

"  361.  sterling.  North  Shields,20th  Sept.  1B69. 

"  Except  in  case  of  the  total  lose  of  my  voaael,  the 
Oat  lot  Frirnai,  of  Syra,  on  her  uoir  intended  Toyage 
from  Newcastle  to  Syra,  I  promise  to  pay,  aeren  days 
after  arrival  there,  to  the  order  ot  MosBts.  Descabzo, 
Broflinovitch,  and  Co.,  this  ^rat  of  exchange  {eeoondand 
tliird  nnpaid)  tho  anm  of  351.  sterling,  at  the  course  of 
ezohange  in  Loudon,  value  received  in  dlsbureemeuts  for 
the  nae  and  on  accotmt  of  my  vessel  Carlot  Primos,  and 
owners  ;  and  I  hereby  pledge  myself  and  vessel  and  her 
owaera  lor  the  payment  ot  the  above  sam  in  the  manner 
aforesaid.  (Signed)         V.  CoLncoBinis." 

3.  In  consequence  of  the  said  advauce  of  money,  the 
^d  brig  was  enabled  to  proceed  on  her  said  voyage  and 
Arrived  safely  in  the  port  of  Syra,  and  seven  days  after 
liar  arrival  there,  deianlt  was  made  in  payment  of  the 
atiA  initroment,  which  remuna,  and  stiU  is  wholly  due 
Mtd  nnpaid. 

"When  tho  vessel  arrived  at  Sjra  aa  stated  in 
the  petition,  she  changed  owners,  and  coming 
■snin  to  thla  country,  a  suit  waa  inatituted  on  Feb. 
23rd  1872,  in  the  County  Court  at  Swansea,  where 
she  was  lying,  for  these  necesanriea.  The  sum- 
mons in  that  suit  was  as  follows : 

Admiralty  Jurisdiction,  No.  26. 
In   the    Conn^   Court    of    Glamorganshire,    holden    at 

Whereas  a  suit  for  money  advanced  (or  neoessary  ei- 
penaes  has  been  iuetitated  in  thia  court  on  behalf  of 
Laigi  Deacabzo.  of  WiUiams-atrcet-weBt,  North  Shields, 
■hipbroker,  against  the  owner  or  owners  onknown  of  the 
brig  called  the  Elpi>,  whereof  Vaaaiglio  Colnooridis  ia  now 
W  lately  was  master,  in  the  snm  of  35f. 

Tou  ore  hereby  enmmonea  to  enter  an  appearance  in 
the  said  luit  within  four  clear  days  of  tha  aervioe  hereof. 

Ton  are  also  warned  that  if  you  do  not  entai  an 
•ppeanuce  as  aforesaid,  the  jadge  of  thia  court  will  pro- 
oied  to  hear  and  determine  the  said  suit,  or  to  make  sncb 
orders  therein  aa  to  him  shall  seem  fit. 

Dated  and  sealed  thii  23rd  Feb.,  1868. 

Lbwib  Mokiub,  BegUtrar  of  tha  contt. 

To  tba  owner  or  ownan  of  the  brig  £Ipif,  and  all 


[Aml 

right,  title,  0 


persona  who  have  a  claim  to 
interest  in  the  said  vessel. 

An  appearance  was  entered,  and  subscquontl;, 
on  an  affidavit  that  the  vessel  was  about  to  leave 
the  port,  the  vessel  was  arrested  under  sect.  22  of 
tho  County  Courts  Admiralty  Jurisdiction  Act 
1868  (31  &  32  Vict.  c.  71),  and  thereupon  tho  sum 
of  3ij(.  waa  paid  into  the  County  Court  aa  security, 
and  the  vessel  was  released,  and  lelt  the  country- 
It  then  appearing  that  it  was  necessary  to  exa- 
mine witnesses  abroad,  and  the  County  Court 
having  no  power  to  isaae  a  commission,  the 
County  Court  judge,  under  sect.  8  of  the  above 
Act,  transferred  the  cause  into  the  High  Court  of 
Admiralty.  A  prtucipe  was  thereupon  filed  in  the 
latter  court  as  foUowa  :^ 

In  tlie  High  Court  of  Admiralty  of  England. 
The  Elpit. 

Wa,  Hillyer,  Fanwick,  and  Stibbard,  hereby  iuatitnte  a 
canse  of  neoeaaariea  (^  truisfer)  on  behalf  of  Luigi 
Deacabzo  and  Vittorio  Broainovitoh,  against  the  owner 
or  owners  unknown  of  the  brig  Elpii,  belonsing  to  Syra 
in  the  Idngdom  of  Greece,  in  the  som  of  2U0l 

The  plaintiffs  then  moved  to  re-arrest  the  ship 
tor  the  sum  of  2Wl.,  to  secure  the  costs  of  the 
commission,  whereupon  it  was  admitted  by  the 
defendants  that  the  Ehiie  was  tha  Ca.lui  Frimoa  i 
that  Colucoridis  was  the  master,  and  signed  tho 
bill  or  instrument  abore  referred  to ;  and  that 
default  waa  made  in  payment  ot  the  bill  on  tho 
sate  arrival  of  the  ship  at  Syra.  The  commission 
was  thereupon  abandoned,  and  tho  plaintiffs  filed 
their  petition. 

The  defendants"  solicitors  thereupon  gave  the 
following  notice  of  motion : 

We,  Inglodew,  Inoe,  and  Greening,  solicitors  for  the 
defendants  in  thia  canse,  give  notice  that  we  shall  by 
oounaol  on  tho  10th  Nov.  1872  move  the  judge  in  oonrt 
to  reject  the  admission  of  the  petition  filed' in  this  cause, 
or  oraor  it  to  be  amended  on  the  following  groands  : 

As  to  rejecting  tho  admieaion^ 

1.  That  the  petition  discloses  a  canse  of  action  over 
which  the  Con'     "       .^->--^— 


2.  That  the  action  is  a  personal  action,  and  the  petition 
does  not  allege  personal  Lability  in  the  present  defendant. 
'   if  thepotition — 


n  the  heading  correspond 


the  amendmi 
That  the  petition  does  not  ii 
with  tho  pracipe  to  institute. 

Clarhaon,  for  the  defendants,  in  support  ot  the 
motion. — The  power  given  by  the  8ih  section  of  tho 
Admiralty  Junadiction  Act  1868  is  not  to  reject  a 
cause  and  give  leave  to  institute  another  in  this 
conrt,  bat  to  transfer  a  cause  already  pending. 
Thia  cause  was  instituted  below  in  the  Bum  of 
35[.,  but  a  piTOcipe  has  been  filed  in  thia  court  in  a 
"  cause  of  necessaries  by  transfer  in  tho  aura  of 
SDOI."  The  natore  of  the  cause  ia  omitted  in  the 
heading  ot  the  petition,  but  the  whole  ot  the 

Ectition  discloses  a  cause  of  bottomry.  The  County 
ourt  has  no  jurisdiction  over  bottomry  bonds, 
and  prohibition  would  IJo  if  such  jurisdiction  were 
exercised.  By  sect.  8  the  court  haa  hoforo  it  tho 
suit  instituted  in  tho  County  Court ;  the  prrecipa 
in  the  court  below  was  in  a  suit  "  for  money  aa- 
vanced  for  neeessaries."  It  now  appears  that  the 
money  was  advanced  on  the  security  of  an  inatm- 
ment  which  was  a  bottomry  bond.  A  cMm  for 
necesaaries  ia  a  claim  which  must  be  paid  in  any 
event ;  hut  a  bottomry  bond  is  payable  only  on  the 
safe  arrival  of  the  ship  pledged.  Here  payment 
waa  only  to  take  place  on  the  safe  arrival  of  the  ship 
at  Syra,  and  thia  therefore  is  clearly  a  bottomry 
tranaaotion.  Different  considerations  arise  in  cases 
of  bottomry  and  in  cases  ot  necessaries.    ForeigD 
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ships  are  subject  to  a  lien  for  necessaries  supplied 
in  England,  and  that  lien  is  enforceable  in  this 
country ;  whereas  when  money  is  advanced  here 
on  bottomry  the  money  is  payable,  not  here,  but 
on  the  arrival  of  the  ship  at  her  port  of  destina- 
tion. Again,  this  is  not  a  proceeding  in  rem,  al- 
though the  suit  was  instituted  after  the  passing  of 
the  County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act  1869  (32  &  33  Vict.  c.  51),  by  which  pro- 
ceedings may  be  in  personam  or  m  rem.  The  suit 
was  instituted  against  "owner  or  owners  un- 
known ;"  the  summons  was  served  on  the  ship ; 
and,  lest  the  ship  should  have  been  removed  from 
the  jurisdiction,  the  plaintiff  compelled  the  pay- 
ment into  court  of  the  money  under  sect.  22  of  the 
County  Courts  Admiralty  Jurisdiction  Act  1868. 
That  is  clearly  a  proceeding  in  personam ;  and,  if 
so,  then  the  defendants  are  not  liable.  If  this  is 
a  bottomry  bond  there  is  no  personal  liabiUty  on 
the  part  erf'  the  defendants,  as  tney  were  not  parties 
to  it.  This  is  clearly  a  bottomry  bond,  there  being 
maritime  risk  :  (Tns  Nelson,  1  Hag.  169.)  If  this 
is  not  a  bottomry  bond,  then  the  court  has  no  juris- 
diction, and  there  is  no  claim  enforceable  here ;  for 
this  is  a  bond  of  some  sort,  and  this  court  has  no 
power  to  enforce  bonds  other  than  bottomry 
bonds :  (The  Indomitable,  Swab.  446,  451.)  This 
is  not  a  bill  of  exchange,  as  such  an  instrument  is 
payable  in  all  events,  whilst  this  is  only  payable 
on  the  safe  arrival  of  the  ship.  The  uncertainty 
which  makes  it  not  a  bill  of  exchange  makes  it  a 
bottomry  bond  depending  on  maritime  risk. 
Again,  the  suit  having  been  instituted  in  the 
County  Court,   the  Admiralty  Court  cannot  ac- 

auire  jurisdiction  by  reason  of  a  mere  transfer.  If 
bis  is  a  suit  de  novo  in  this  court,  then  it  is  not 
rightly  instituted,  because  it  appears  that  the  suit 
was  originally  for  necessaries,  and  now  the  face 
of  the  petition  dicloses  a  cause  of  bottomry. 

Gainsford  Bruc^  for  the  plaintiffs,  contra. — 
Admitting  for  the  sake  of  argument  that  this 
instrument  is  a  bottomry  bond,  there  still  exists, 
apart  from  the  bond,  a  claim  for  necessaries.  At 
common  law  no  doubt  a  rule  exists  that  any  simple 
contract  claim  is  merged  in  an  instrument  under 
seal.  In  this  court,  however,  there  is  no  such 
decision,  and  there  is  no  reason  why  the  plaintiff, 
because  he  chooses  to  take  an  instrument  of  this 
character,  may  not  also  proceed  to  recover  his 
money  in  a  suit  for  necessaries,  using  the  instru- 
ment as  evidence  of  the  supply  of  the  necessaries, 
always  supposing  that  the  ship  arrives  safe.  He 
may  claim  on  his  simple  contract,  which  is  not 
merged  in  the  bond,  and  can  enforce  it  before  a 
competent  court  without  falling  back  on  his 
bottomry  security.  If  he  can  do  this  in  a  court 
competent  to  enforce  both  contracts,  then  in  the 
inferior  court  he  can  enforce  the  simple  contract, 
and  the  County  Court  therefore  has  jurisdiction. 
But  this  is  not  a  bottomry  bond,  because  the  fact 
that  the  bill  is  payable  after  arrival  is  not 
sufficient  bottomry  security,  nor  is  there  any 
maritime  interest  stipulated:  (The  Indomitable, 
ubi  sup.)  [Sir  R.  Puillimore. — There  is  in  this 
instrument  the  very  essence  of  a  bottomry  bond, 
namely,  maritime  risk,  and  I  cannot  consider  it 
otherwise,  although  there  is  no  maritime  interest.] 
Then  the  court  has  a  greater  jurisdiction  in  a 
transferred  suit  than  the  original  court,  and,  if  the 
suit  turns  out  to  be  a  bottomry  suit,  the  court 
can  take  cognigonce  of  it.  The  fsuct  ^t  the 
nature   of  the   Bxdt   is   not    set   out  \&  o^  tlo 


consequence,  as  the  plaintiff  has  a  daim 
on  the  instrument  or  on  his  simple  coi 
There  is  no  rule  of  practice  in  this  court  req 
the  nature  of  the  suit  to  be  set  out  in  the  li( 
of  the  petition,  and  it  is  usual  in  the  regis 
enter  causes  without  placing  them  under  any  s] 
heading  as  to  the  cause  of  action.  [Sirfi. 
LIHOEE :  That,  no  doubt,  is  the  practice  of  the  ( 
I  am  so  informed  by  the  registrar.  Bat  i 
wish  to  claim  in  this  suit  for  necessaries,  yon  ( 
to  strike  out  of  your  petition  this  instrume 
put  yourself  in  order.]  That  I  am  willing  ' 
using  it  as  evidence.  The  defendant  says  th; 
claim  for  necessaries  is  merged  in  the  bom 
yet  that  he,  not  being  a  party,  is  not  bound 
This  is  inconsistent.  The  plamti^s  claii 
necessaries  is  against  the  owners,  but  the  i 
in  rem,  within  the  meaning  of  that  term  as  n: 
this  court.  The  form  of  summons  used  is  th( 
one  in  such  a  case  provided  by  the  rules  and  o 
The  right  to  arrest  the  vessel  only  existed 
she  was  about  to  leave  the  jurisdiction.  The 
only  two  forms  of  summons  under  the  rules 
blished  for  the  County  Courts:  (See  G 
Orders  for  regulating  the  practice  and  pro( 
of  the  Admiralty  Jurisdiction  of  the  C 
Courts  1869;  Forms.)  No.  3  form  is  di 
to  all  persons  interested  in  the  propert; 
is  served  on  the  ship,  and  calls  upon  al 
persons  to  come  in  and  defend,  and  therefi 
proceeding  is  in  rem.  No.  3  form  is  the 
summons ;  No.  4  form  is  the  in  pei'sonam  sui 
[Sir  R.  Phillimore  :  You  must  elect  whet) 
will  proceed  in  a  cause  of  necessaries,  am 
whetner  you  will  amend  by  striking  out  the 
ment.]  I  elect  to  proceed  in  a  cause  of  nece 
and  will  amend  if  the  court  permits  it. 

Clarkson  in  reply. — If  tliis  is  a  claim  fc 
saries,  it  is  improperly  instituted,  and  tl 
has  no  jurisdiction  ;  it  cannot  acquire  jur 
by  consent.  The  cause  of  action  is  on  a  b 
bond,  and  nothing  else.  The  plaintiff  mii 
sued  in  this  court  in  the  first  instance.  I 
then  have  been  in  a  court  of  competent  juri 
with  an  appeal  to  the  Privy  Council  as 
If  this  case  proceeds,  there  will  bo  no  appe 
by  leave  of  the  court.  This  is  a  hardshi 
defendants.  [Sir  R.  PurLLncoRE. — I  ag 
the  County  Court,  having  no  jurisdictic 
not  give  this  court  jurisdiction  by  transfe: 
this  court  has  jurisdiction  in  both  bottc 
necessaries,  cannot  the  court  entertain  t 
on  the  plaintiff  waiving  the  claim  for  h 
and  proceeding  on  his  claim  for  necessarit 
plaintiff  has  pleaded  that  the  money  was  ; 
on  the  sccuritv  of  this  instrument.  If 
draws  it  from  Lis  petition,  the  defendant 
it  in  evidence  to  show  that  his  claim  ^ 
bond,  and  not  on  simple  contract.  The: 
appear  that  there  was  a  merger,  becan 
smp  had  been  lost  the  debt  would  hi 
extmguished.  If  there  is  an  independe 
for  necessaries,  that  could  not  be  so  extii 
The  necessaries  claim  must  therefore 
as  merged  in  the  bond,  there  being  no 
the  loss  of  the  ship.  The  proper  cours 
plaintiff  is  to  abandon  his  suit,  and  reo 
m  this  court. 

Sir  R.  Phillimore. — I  have  entertu 
considerable  doubt  during  the      _ 

.  course  I  should  pursue  in  this  ease; 

\  T[q\ic^<^  \  ^xcL  YCiO^t^  ^  think  tturt 
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i8t  bo  adverse  to  the  petition.  Now,  the  case 
lich  w&s  transferred  to  this  court  under  the 
thorily  of  the  County  Courts  Admiralty  Juris- 
ttion  Act  1868  (31  &  32  Vict.  c.  71),  sect.  8,  is  a 
i8c  of  necessaries  in  a  certain  suit,  entitled 
i(/l  Descabzo  and  Vittorio  Broainovitch  v.  the 
tier  or  Oioners  unknoum  of  tlie  brig  Elpis,  This 
ig  a  cause  of  necessaries,  the  case  disclosed  on 
petition  of  the  plaint iHs,  tiled  in  this  court,  is 
kuse  of  bottomry.  The  words  in  the  petition 
cli  set  forth  the  plaintifTs  claim  are  as  follows : 
B  learned  judge  then  read  the  second  paragraph 
like  petition  as  far  as  the  instrument.)  Then 
X^etition  sets  out  the  instrument,  which  is  as 
>'WB :  (The  learned  judge  then  read  the  instru- 
Lt,  set  out  in  paragraph  two  of  the  petition.) 
v~,  it  is  clear  to  me  that  this  is  in  substance  and 
3t,  having  regard  to  the  fact  that  maritime 

is  there  introduced,  a  bottomry  bond;  and, 
ling  to  the  precedents  in  this  court,  it  must  be 
considered.  There  is  great  force  in  the  obser- 
Lon  of  Mr.  Clarkson,  that  the  rule  of  merger 
2t  be  applied  in  this  case,  because  it  is  admitted 
ti  the  simple  contract  debt  for  necessaries  could 

exist  in  case  of  the  ship  not  reaching  her 

tination,  and  therefore  the  only  contract  which 

plaintiff  could  enforce  was  a  contract  arising 

of  a  bottomry  bond.  It  is  quite  clear  that 
:s  petition  cannot  be  sustained ;  and,  although  I 
very  reluctant  in  a  question  involving  so  small 
mm  to  put  the  parties  to  further  expense,  I 
St  not  only  refuse  to  allow  the  petition  to  be 
ended,  as  I  suggested  to  Mr.  Bruce  in  the  course 
the  argument,  but  I  think  I  must  reject  the 
ition,  leaving  the  plaintiffs  to  bring  a  bottomry 
b  in  this  court,  ana  to  begin  de  novo,  I  am  also 
lid  that  I  must  reject  it  with  costs.  I  shall 
ke  no  order  as  to  other  costs  in  the  cause,  but 
y  as  to  the  costs  incurred  in  respect  of  this 
ition.  I  do  not  interfere  with  this  suit  further 
n  by  i-ejecting  the  petition, 
•olicitors  for  the  plaintiff,  ILiUycr,  F&iiioich,  and 
}bard. 

lolicitors  for  the  defendants,  Inghdew,  Lice,  and 
eninrjf, 

Monday,  Dec.  2, 1872. 
The  Ada;  The  Sappho. 

liswn — Crossing  vessels — Taking  pilot — Begula' 
ons  for  preventing  collisions  at  sea — Arts,  14 
nd  19. 

f  fact  that  two  steamers,  upon  crossing  courses, 
re  hearing  down  at  the  same  time  upon  a  welU 
noxf^n  pilot  station  to  take  pilots  on  ooard,  is  not 
uch  a  special  circumstance  within  the  meaning  of 
Irt,  19  of  the  Uegulations  for  Preventing  Colli- 
ions  at  Sea,  as  vrill  justify  a  departure  from  Art, 
4  requiri^ig  tlie  ship,  which  has  the  other  on  her 
icn  starboard  hand,  to  keep  out  of  the  way  of  the 
ther, 

BSE  were  cross  causes  of  collision,  instituted 
pectively  on  behalf  of  the  owners  of  the  Sapplio, 
inst  the  owners  of  the  Ada,  and  on  benalf 
bhe  owners  of  the  Ada  and  the  owners  of  cargo 
cu  therein  against  the  Sapplio  and  her  owners 
jrvening.  Tne  Sapnho  was  a  screw  steamship 
$95  tons  register  ana  120  horse-power,  manned 
crew  of  twentjy-two  hands  all  told,  and  at  the 
le  of  the  collision  was  bound  on  a  voyago  from 
atzio  to  Hull  with  a  cargo  of  erain  and  shoddy. 
3  Ada  was  a  scrow  Bteamship   of  560  tons 


register,  manned  by  a  crew  of  twenty  hands  all 
told,  and  at  the  time  of  collision  was  bound  from 
Ibraile  to  Hull  with  a  cargo  of  barley.  The  colli- 
sion occurred  at  the  entrance  to  the  river  Humber^ 
al>out  a  mile  and  a  half  S.S.W.  of  the  Spurn 
light  vessel,  between  that  light  vessel  and  the  Sand 
Hailo  buoy.  Near  the  place  of  collision  a  Hull 
pilot  cutter  was  lying  at  anchor,  waiting  to  supply 
vessels  with  pilots,  this  being  a  usual  place  for 

Eilot  cutters  to  be  in  fine  weather.  She  lay  with 
er  head  to  the  N.E.  The  tide  at  the  time  was 
running  S.W.  at  the  rate  of  about  a  knot  and  a 
half  an  hour,  and  the  weather  was  clear  and  the 
sea  calm. 

The  case  on  the  part  of  the  Sapplio  was  that 
shortly  before  5  p.m.  on  11th  Jan  1872  she  arrived 
about  a  quarter  of  a  mile  to  the  north-east  of  the 
Spurn  Light  vessel ;  she  was  then  heading  about 
south-west,  with  the  light  vessel  on  her  starboard 
bow,  and  with  her  regulation  lights  burning 
brightly.  As  she  generally  got  a  pilot  below  the 
Spurn  Light,  when  abreast  of  it  her  engines  were 
cased  and  a  blue  light  was  burned  as  a  signal  for  a 
pilot,  and  immediately  after,  in  making  out  the 
pilot  cutter,  her  engines  were  stopped.  The  pilot 
cutter  was  then  about  a  mile  off.  The  Sappho's 
engines  were  not  set  on  ahead  again  until  after 
the  collision.  About  the  same  time  that  tho 
Sappho^s  crew  made  out  the  pilot  cutter,  the  mast- 
head and  green  light  of  the  Ada  were  seen  at  the 
distance  of  about  one  or  two  miles  from  the  Sa^ypho, 
bearing  three  or  four  points  on  her  port  bow.  The 
Sappho  drifted  down  towards  the  pilot  cutter,  with 
the  tide  and  the  way  she  had  on  her.  She  had 
steerage  way  on  her  all  the  time.  When  she  came 
abreast  of  the  pilot  cutter,  a  pilot  boat,  con- 
taining both  the  Sapplio's  and  the  Ada's  pilots, 
came  alongside  of  her  to  put  a  pilot  on  board, 
and  made  mst  to  her.  According  to  the  evidence 
of  the  senior  pilot  on  board  the  cutter,  the  Sappho 
was  going  with  the  tide  past  the  port  side  or  tho 
cutter,  at  the  rate  of  three  knots  an  hour ;  this 
speed  was,  as  said  by  one  of  the  pilots  in  the  boat, 
such  that  he  could  easily  have  got  on  board.  As 
the  Sapplio  passed  the  stern  of  the  pilot  cutter  her 
master  ordered  hel*  engines  to  be  reversed,  which 
was  done.  The  Ada,  with  her  masthead  and  green 
lights  only  open  to  the  Sappho,  came  on  past  tho 
puot  cutter,  and  although  the  Sappho's  engines 
were  reversed  full  speed  astern,  and  the  Ada  was 
hailed  to  go  astern,  the  two  vassels  came  into  col- 
lision. The  SappJio's  stem  struck  the  Ada's  star- 
board-bow. The  collision  occurred  about  one 
hundred  yards  astern  of  the  pilot  cutter.  The 
master  of  the  Sappho  said  in  his  evidence  that  he 
acted  upon  the  rule  that  the  Ada,  having  the 
Sappho  on  her  starboard  hand,  was  bound  to  keep 
clear  of  the  Sappho,  The  Ada  was  charged  by  the 
owners  of  the  Sappho  with  neglecting  "  to  take 
proper  measures  to  go  astern  of  the  Sappho  "  and 
with  neglecting  "  to  stop  and  reverse  in  due  time." 
The  case  on  the  part  of  the  Ada  was,  that  at  the 
time  mentioned,  she  arrived  at  the  mouth  of  the 
Humber,  and  was  steaming  slowly  in  the  usual 
course  for  vessels  entering  tne  Humber  from  the 
S.E.  till  she  got  within  a  mile  to  the  S.  of  tho 
Spurn  Light,  and  about  two  hundred  yards  from 
the  pilot  cutter.  Her  engines  were  then  stopped 
to  receive  her  pilot,  and  her  head  lay  about 
N.W.  by  N.  She  had  her  lights  burning  Driehtly 
and  also  a  signal  light  for  a  pilot.  Those  on  board 
her  then  observed  tbAths^\i^^'&  ^l\Xi^  ^oi^r^ 
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about  three-aoartcrs  of  a  mile  off  on  the  starboard 
beam.  At  tnis  tirao  it  was  alleged  that  the  Ada 
bad  no  headway  on  her,  but  only  going  with  the 
set  of  the  tide,  and  the  pilot  cutter  was  also  on  her 
starboard  beam.  The  Ada  passed  the  cutter  at 
right  angles  to  the  cutter's  stem,  and  when  she 
had  got  past  about  her  own  length,  the  Sappho 
struck  her  althoueh  the  engines  of  the  Ada  were 
reversed  full  speed.  The  Ada  sank  about  half  an 
hour  after.  The  Sapplio  was  charged  by  the 
owners  of  the  Ada  with  "proceeding  at  an  im- 
proper rate  of  speed,"  with  not  complying  "  with 
the  16th  and  10th  articles  of  the  regulations  for 
preventing  collisions  at  sea,"  and  with  improperly 
neglecting  "  to  keep  clear  of  the  Ada." 

The  main  question  of  fact  in  the  case  was  as  to 
which  of  the  two  vessels  came  up  first  to  the  pilot 
cutter,  the  Ada  alleging  that  she  was  there  at  the 
time  that  she  first  saw  the  Sappho  three-quarters 
of  a  mile  ofi*.  Several  pilots  from  the  cutter  were 
called  by  the  defendants,  and  from  their  evidence 
it  appeared  that  the  two  vessels  arrived  about  the 
same  time,  but  that  as  the  Sappho  was  the  vessel 
most  inside  the  cutter,  the  pilot  ooat  was  first  sent 
to  her.  The  evidence  of  tne  senior  pilot  on  board 
the  cutter,  which  was  relied  upon  in  the  judgment 
of  the  court,  was  as  follows : 

Q.  To  tho  best  of  your  judgment,  knowing  the  8apt>ho 
was  comiug  down  with  tho  tide,  bringing  her  straight  to 
your  cutter,  must  not  the  Ada  have  more  headway 
through  the  water  than  the  Sappho  had  ? — ^A.  At  the 
first  time  we  see  her  she  must  have  been — I  can't  say  at 
the  time  of  the  collision  ;  she  must  have  been  coming 
faster. 

Q.  But  the  Ada  must  have  had  more  headway  than 
the  Sappho  ;  do  you  understand  me  P — A.  Yes,  I  under- 
stand you. 

Q.  Must  not  the  Ada  have  more  headwav  on  her  than 
the  Sappho  ? — A.  The  tide  was  in  favour  or  the  Sappho  ; 
the  Ada  was  coming  across  it. 

Q.  That  being  so,  and  seeing  they  arrived  at  vour 
cutter  at  nearly  the  same  time,  must  not  the  Ada  have 
more  headway  on  her  through  the  water  than  the  Sappho  f 
— A.  I  can't  say  w^hat  she  had  at  first ;  she  had  very  little 
at  the  last. 

Q.  You  did  mean  to  send  the  first  pilot  ? — ^A.  To  the 
Sapplio. 

Q.  Did  you  order  the  pilots  into  tho  boat,  or  what  ? — 
A.  I  said,  *'  Hold  on  astern,  to  see  which  is  first." 

Q.  What  did  you  do  next?— A.  Ordered  the  boat  to 
pull  away  to  the  Sappho ;  I  did  not  know  it  was  the 
Sappho— 'ihey  were  both  Sapphos  to  me. 

Q.  Was  that  because  the  Sapplio  was  up  first  ? — A. 
The  nearest. 

Q.  The  Sappho  was  inside  of  your  cutter,  was  not  she  ? 
— A.  Inside  of  her. 

Q.  When  you  ordered  the  boat  away  to  the  Sappho, 
which  was  inside  your  cutter ;  was  the  Ada  then  out- 
side ? — A.  Outside — on  our  outside  quarter. 

Q.  If  the  Ada  had  stopped  where  she  was  at  that  time, 
would  there  have  been  a  collision  F— A.  No,  that  there 
would  not. 

Q.  Now,  I  must  put  it  to'pou:  was  it  not  this  that 
caused  the  collision,  the  Ada  coming  on  after  that  ?  now, 
to  the  best  of  your  judgment  ? — A.  I  don't  wish  to  have 
anything  to  do  with  that ;  if  the  Ada  had  stopped  there 
she  would  not  have  been  in  colUsion. 

Q.  Was  there  anything  to  prevent  the  Ada  stopping 
there  P— A.  No,  nothing. 

The  cause  was  heard  before  the  Judge,  assisted 
by  Trinity  Masters. 

Butt,  Q.C.  (E.  C.  Clarkson  with  him)  for  tho 
Sappho. — The  vessels  were  crossing  vessels,  and 
therefore  the  Ada,  having  the  Sappho  on  her  star- 
board hand  was  bound  to  keep  out  of  the  Sapplio* s 
way  under  Eule  14.  The  only  ground  on  which 
tbia  rule  can  be  held  not  to  appVy  is  ^^b&t  both. 
yeaaela  were  on  the  look-out  ior  tUQp\\.o\i  c;a\X»^T« 


and  that  the  Sappho  should  have  known  t 
Ada  must  take  the  course  she  did.  If,  hi 
the  Saj^pho  arrived  first,  this  is  no  excmet 
Ada  would  then  have  been  bound  to  avc 
The  Sappho  did  arrive  first ;  this  is  dear  fr 
fact  that  the  pilot  boat  containing  both  pilot 
to  the  Sappho  first.  The  Adu  was  bound  i 
ported  ana  gone  under  the  Sappho*8  stern 
nave  stopped  till  the  SappJio  had  passed. 

Mlhcard,  Q.C.  (TF.  G.  Phillimore  with  hi 
tho  Ada. — The  Sappho  knowing  that  the  i 
stopped  to  get  a  pilot,  had  no  right  to  attei 
run  across  tne  Ada's  bows.  This  case  is  not 
rule  14,  but  rather  within  rule  19,  which  pr 
that,  "  in  obeying  and  construing  these  nili 
regard  must  be  had  to  all  dangers  of  navig 
and  due  regard  must  also  be  had  to  any  i 
circumstances  which  may  exist  in  any  par 
case  rendering  a  departure  frora  the  above 
necessary  in  order  to  avoid  immediate  dange 
it  within  the  ordinary  rules  of  prudence  and 
gation  that  a  steamer,  seeing  another  lying  i 
for  a  pilot  close  to  a  pilot  station  well  kii( 
both,  should  cross  the  course  of  that  other  st« 
The  necessity  for  taking  a  pilot  at  that  plac 
special  circumstance  rendering  a  departur 
rule  14  necessary.  The  Sapjyho  shoulc 
slackened  speed  and  allowea  the  Ada  i 
ahead  of  her. 

Butt,  Q.C.  in  reply. 

Sir  R.  J.  PniLLiMORE. — ^This  is  a  di 
case  of  collision  between  two  screw  s 
the  Sappho  and  the  Ada.  It  took  | 
the  11th  Jan.  1872,  at  about  5  p.m.  i 
Spuni  Light  at  the  entrance  of  th 
Humber.  The  weather  at  the  time  t 
it  being  according  to  the  evidence  of  oi 
witnesses  a  beautiful  evening,  the  sea  wa 
and  lights  were  plainlv  visible.  The  coll 
caused,  therefore,  by  the  misconduct  or  n 
of  one  of  the  two  vessels  or  of  boch.  Th' 
was  heading  S.W.  with  the  Spurn  Light  oi 
board  side,  and  the  Ada  was  heading  N. 
a  short  distance  off  and  southward  of  t 
Light.  Close  to  that  light  was  the  ] 
which  both  vessels  were  seeking  for  th 
of  taking  on  board  a  pilot.  From  t 
ment  of  the  facts  it  will  appear  that 
had  the  Saj^pho  on  her  starboard  bow,  nr 
vessels  were  crossing  vessels  within  the 
of  Rule  14  of  the  Sailing  Regulations,  a 
was  therefore  prima /acie  the  duty  of  tl 
get  out  of  the  way  of  the  Sappho.  It 
ever,  been  submitted  that  the  question 
court  has  to  consider  is  whether  any  circ 
have  been  shown  on  the  part  of  the  Ac 
her  out  of  the  operation  of  this  rule,  a 
contended  that  the  latter  portion  of  the 
which  provides  that  "  due  regard  must  a 
to  any  special  circumstances  which  ms 
any  particular  case,  rendering  a  depai 
the  above  rules  necessary  in  order  to  a\ 
diate  danger,"  applies.  It  was  contende 
circumstance  that  both  vessels  were  bea 
upon  a  well-known  pilot  station  in  sc 
pilot,  made  it  right  that  the  Sappho  sh 
taken  some  step  to  avoid  the  Adtt,  aiu 
Sappho  ought  to  have  supposed  that*  the . 
stop  at  or  near  the  place  at  whioli  «1 
tualy  stop.  Now  it  appears  that  thv 
the  Sappho  were  first  seen  from  **^^ 


MAEITIME  LAW  CASES. 


477 


The  Antilope— Thb  Nevada. 


[Adm. 


orclered  that  she  should  be  the  first  yessel  to 
liich  the  pilot  should  be  sent ;  and  accordingly 
boat  was  first  sent  to  her.  It  may  be  observed 
,  with  reference  to  another  point  in  the  case, 
tJiat  after  the  boat  got  alongside,  and  was  being 
^soy/red  by  the  Sappho,  her  sj^eed  was  such  that  she 
CtoolcL  easily  have  been  boarded  by  the  pilot.  I 
XDAy  as  well  deal  in  passing  with  that  part  of  the 
defence  which  was  advanced  for  the  purpose  of 
showing  that  the  16th  sailing  rule  as  to  slackening 
~  applied,  and  that  the  Sappho  was  to  blame 
not  doing  so,  and  that  she  was,  therefore,  at 
partly  to  blame.  The  court  is  satisfied  that 
peed  of  the  Sappho  was  not  more  than  three 
I  when  the  pilot  boat  got  alongside  of  her. 
effect  of  the  tide  would  not  be  to  bear  the 
down  upon  the  Ada  but  to  carry  the  Ada 
from  the  Sappho.  The  Elder  Brethren  arc 
opinion  the  speed  of  the  Sappho  was  not  an 
?ix>per  speed  for  her  to  be  goin^  at  at  the  time, 
I  tnat  it  was  not  such  as  to  involve  risk  of 
'Collision  if  the  Ada  had  fulfilled  the  duty  im- 
^^P^cL  upon  her  by  obligation  of  law.  The 
J^^ence  satisfies  us  that  the  Sappho  was  not 
5j^_^^ine  for  the  collision  in  this  respect.  It 
*"  not  been  very  distinctly  stated  beyond  this 
b  the  Sanpho  ought  to  have  done.  On  the 
T  hand,  tne  best  witnesses  in  this  matter  are 
JJ^"**!  the  pilot  cutter,  and  the  Elder  Brethren 
^^^*xk  with  me  that  no  witnesses  are  so  competent 
Rive  evidence  on  the  point,  more  especially  the 


!S**^or  pilot.    There  is  no  answer  to  a  portion  of 

^^^  evidence.     It  is  true  that  this  witness  was 

P^^l^uced  by  the  Ada,  but  he   had  no   bias  on 

^J^talf  of  either  the  Ada  or  the  Sappho,  and  meant 

^1*^  give  his  evidence  for  the  information  of  the 

^^^^tirt,  as  it  was  his  duty  to  do.     He  was  examined 

^  follows  :  [His  Lordship  read  the  passage  from 

^18  evidence  before  set  out.]    The  last  question 

ftlid  answer  I  have  just  read  are  very  pertinent 

fo  the  question  at  issue.    I  confess  that  from  the 

iiihe  that  evidence  was  brought  to  the  notice  of 

the  court  that  the  task  to  overcome  it  was  too  great 

even  for  the  ability  of  the  learned  counsel  for  the 

Ada.    Having  given  my  best  attention   to    the 

evidence,  and  consulted  the  Elder  Brethren,  I  have 

arrived    at  the    conclusion  that  there  were    no 

special  circumstances  requiring  a  departure  from 

role  14,  and  that  the  Ada  is,  therefore,  alone  to 

blame.    There  is  a  cross  action,  and  the  usual 

result  will  follow  in  that  action. 

Proctors  for  the  Ada,  Dyke  and  Stokes. 
Proctors  for  the  Sajppho,  Pritchard  and  Sons, 


ADMXBALTT  COU&T   OF  THS 
CXNQUE   PO&TS. 

Reported  by  J.  P.  Aspisall,  Esq.,  Barrister-at-Law. 

Monday,  Nov.  18, 1872. 

The  Antilope. 

BcHoage — Two  suits  in  different  cowrts — Amount  in 

'  which  suits  are  instituted — Evidence — Practice. 

In-  a  salvage  suit  evidence  of  the  amount  in  which 

anaiher  suit  hcu  been  instituted  ^  another  court 

for  services  rendered  at  the  same  time  is  not  ad" 

missible. 

Thib  was  a  cause  of  salvage  instituted  on  behalf  of 

the  owners  and  crews  of  three   luggers  and  a 

miabk  against  the  French  screw  steamship  the 

AMape^  and  her  cargo  and  freight,  for  services  ren* 


dered  to  that  vessel  whilst  ashore  in  Dungeness 
Bay. 

The  case  was  heard  before  Sir  R.  Phillimore  at 
Westminster,  and,  during  the  examination  of  one 
of  the  defendants'  witnesses  (one  of  the  defendants' 
solicitors),  it  appeared  that  another  suit  had  been 
instituted  in  the  High  Court  of  Admiralty  on  behalf 
of  a  steam  tug  called  the  City  of  London  in  respect 
of  services  rendered  at  the  same  time. 

Phillinwre,  for  the  defendants,  then  asked  the 
witness  who  were  the  plaintiffs  in  the  High  Court 
of  Admiralty,  the  names  of  their  solicitors  (the 
same  solicitors  appearing  for  the  plaintiffs  in  both 
suits),  and  then  proposed  to  ask  the  amount  in 
which  the  suit  was  instituted  in  the  High  Court. 

B.  E.  Webster,  for  the  plaintiffs,  objected  to  the 
question. 

Sir  R.  Phillimore  refused  to  allow  the  question 
to  be  put,  upon  the  ground  that  the  court  would 
not  allow  the  amount  at  which  other  persons  value 
salvage  services  to  be  brought  to  its  notice. 

Solicitors  for  the  plaintiffs,  Lowless,  Nelson,  and 
Jones. 

Proctors  for  the  defendants,  Dyke  and  Stokes. 


VICS-ADMIBALTY  COUBTS. 

Collated  by  Jaxes  P.  Aspinall,  Esq  ,  Barrister-at-Law. 


IN  THB  VICE-ADMIRALTY  COURT  OF 
NEW  SOUTH  WALES.(a) 

(Before  Sir  Alfred  Stephen,  Judge  Commissary, 
and  Mr.  Justice  Cheeke,  Assistant  Judge.) 

Thursday,  Sept.  12,  1872. 

The  Nevada. 

Collision — Regulations  for  preventing  collisions  at 
sea  applicable  to  English  and  United  States 
vessels  m  the  high  seas — Rule  as  to  not  rendeii^ng 
assistance  after  collision  not  applicable — Merchant 
Shipping  Amendment  Act  lot>2  (25  <5*  26  Vict.  c. 
63,  ss.  33),  58,  61. 

The  law  administered  by  the  Admiralty  Courts  of 

(a.)  Vice- Admiralty  Courts  haye  been  in  existenoe  in 
the  different  British  possessions  from  a  very  early  date, 
and  now  there  are  vioe-Admiralty  Conrts  in  nearly  all 
our  prinoijpal  colonies.  Their  jurisdiction  was  originally 
oo-eztensive  with  that  of  the  High  Court  of  Admiralty  of 
England,  but  certain  other  powers  were  given  from  time 
to  time  by  statute.  Nor  was  their  jurisdiction  extended 
at  the  same  time  as  that  of  the  High  Court ;  for  in  1859 
the  Privy  Council  held  that  their  powers  were  onl^  those 
of  the  High  Court  before  the  passing  of  the  3  &  4  Vict, 
c.  65 :  {The  Australia.  13  Moore  P.C.O.  132  ;  Swab.  480). 
There  was  even  doubt  as  to  this  jurisdiction :  for  in 
1832  an  Act  (2  &  3  Will.  4,  c.  51)  was  passed  to  ^ve 
power  to  the  King  in  council  to  make  regulations 
for  the  practice  and  fees  in  the  Vice- Admiral^  Courts, 
and  to  remove  doubts  as  to  the  jurisdiction.  By  that 
Act,  sect.  6,  the  Vice-Admiralty  Courts  were  declared  to 
have  jurisdiction  over  suits  for  seamen's  wages,  pilotage, 
bottomry,  damage  to  a  ship  b^  collision,  contempt  or 
breach  of  the  regulations  and  instructions  relating  to 
his  Majesty's  service  at  sea,  salvage,  and  droits  of  Ad- 
miralty. Tlds  was  the  same  as  the  then  existing  Admi- 
ralty jurisdiction.  As  to  prize  matters  there  seems  to 
have  been  no  doubt.  Bules  for  the  courts  were  madebv 
the  Privv  CounoU  in  the  same  year,  and  were  printed 
and  pubUshed  by  the  Government  in  1842.  They  will  also 
be  found  at  the  end  of  Stuart's  Vice- Admiralty  JOeoisions, 
Lower  Canada.  Hie  last-mentioned  Act  was  repealed  by 
the  Yioe-Admiralty  Courts  Act  1863  (26  &  27  Vict.  o.  24) 
except  as  to  the  rmes,  which  are  still  in  force.  This  Act 
now  regulates  the  jurisdiction  of  the  Vice-Admiralty 
Courts  (see  seots.  10,  11,  A  12).  The  appointment  of 
vioe-adminhb  and  judges  is  made  by  commission  issued 
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Great   Britain  aud  (he  IJnitei  Slaiei,  relating  to 

all  ruleg of  nariijalioii  mid  rulcg  concerning  UglUe 
tn  ouet  o/ciiUieion  on  the  high  eeai,  ii  Ike  $aiae. 
In  Srififh  Admiraily  Courts,  decUiotis  in  catet  of 
eoUition  beticeen  llriliiih  and  AiiKrican  ihipi  rest 
difnethj  vpon  tht  rithi,  ai  accepted  erpreetioni  of 
Idle;  bixaaiie har 3taje»l!i  haeiuq,b»  the  Merchant 
Shipping  Amendment  jlct  186^  (2o  §■  26  Vict.  e. 
63),  s.  5t(,  Ihepoirer,  by  order  in  eoaneil,  to  order, 
oil  it  appi'at-ing  Ihui  a  foreign  country  is  milling 
that  the  Bri(i»h  rulet  should  apply  to  the  thipg  of 
thai  coimtrrj  icftei*  beyoiid  BrUUh  jrtriediefian, 
that  the  riili's  shall  so  apply,  did,  on  an  Act  of 
Congrete  of  the  United  Slates  being  patted,  enact- 
ing that  idi:ntieal  riilesehouldappliitoUnitedStatei 
thipe  order  thni  Ike  Brilieh  rules  should  apply  to 
Vniteil  Stales  shinsbeyond  British  JHrisdiction,lhe 
Act  of  Congress  being  considei\-d  as  the  reijuired 
ton$enl;  aad  because,  by  sect.  CI,  whenever  such 
order  m  council  is  issued,  foreign  ships  are  to 
be  treated  ia  British  Admirallg  Courts,  with 
resiled  to  siuh  rules,  as  if  fhey  were  British  ships. 
In  the  Vniled  Stales  MmiraUy  Courts,  the  deci- 
sions nro/i>iiinlti  upon  tlie  general  lavs  and  usage 
of  the  sea,  as  evidenced  hij  written  rules  or  etatules 
tdeiillcid  in  fh'ttteo  countries,  tluire  being  no  such 
proaisiou  in  the  Act  of  Congress  as  sect.  Gi  of  the 
Merchant  t^hippiug  Amvnifmtnf  Act  1862. 

The  sli;»ne<-  Scotia  (20  L.  T. Sep.  N.  S.  a75;  3 Mar. 
Law  Cas.  U.  li.  i'lS),  follotced. 

The  rule  contiiined  in  the  Merchant  Shipping  Amend- 


assistance   to  anolhi.r,  shall  be  presumnlive  ... 

dencc  against  the  former  that  she  is  in  fault,  dqes 

not  apply  U)  Vu  iled  Slates  ships,  because  tlial  rule 

has  not  been  adapted  by  the  United  States. 

A  steamer   is   bimud,  both  by  British  and    United 

States  Itiiv,  to  keeji  out  of  the  waij  of  a  sailing 

vessel,  and  lo  keep  a  good  look-out.     The  duty  to 

knp  a  hiok'Oni  is  especiaUy  incnmbtut    upon  a 

sicauu-r  going  at  a  rapid  jiace  in  hazy  tvealner,  in 

an  ordinary  track  of  vessels  trading  from  one  port 

to  another . 

This  \(aa  a  cause  of  damago  instituted   by  tho 

owners    oE    tlie   En(j;lisU    barauo   A.   H.   Badger 

against   the   American   ateamahip  Nevada.      Tho 

fecta  and   arguments   are  aufficicnt|y  set   out   in 

tbe   jadgment,  which  was   a   considered   written 

jud^cnt. 

Sir  Alfred  Sibpiien,— This  is  a  case  of  collision 
on  tho  high  Eeaa  on  the  l&tb  Ort.  lost,  occurring 
between  tttia  colony  and  New  Zealand— the  Bad-jer 


oat  of  the  High  Court  of  Admlralt;  of  Eng-Und ;  but 
tbe  governor  of  a  Britieh  poBBeBsion  is  ct-ogUio  Yica- 
Adiiiir»l,  and  the  Cliief  Juatice.  or  prinoipul  judicial 
offloer.  a  ci-officiu  jailga  of  the  court,  on  >  yaoanoy 
occBiriuKi  until  a  fi>rmal  appointmeat  in  made.  The 
locm  ol  the  coniuiinsions  will  be  aeon  hy  rBTerenoe  to 
the  appendix  of  Stuart's  Vio«.A<imir^ty  Decieions, 
Powera  are  ((ivnn  tt>  appoint  deputy  and  aaniataut  jndjsi 
by  30  A  31  Vii-t.  c.  l.'i,  nnd  proviaion  ia  there  made  for 
the  appoiutDwnt  by  Kiinilar  coanniaiiona  of  theae  oonrte 
in  any  poeReaaiou  alreaily  posaoseinft  lepBLttiya  powera. 
The  fiat  of  Vice- Admiralty  Conrta  will  be  found  in  the 
Bohednle  to  tha  Vice- Admiralty  Conrta  Act  1883 1  but,  in 
addition  to  thnHn  there  mentioned,  tlxnre  ia  a  aimilar 
conct  at  the  StrHitn  Settlomenta,  and  by  their  oharteia  of 


and  Che  Nevada,  proceeding  from  Ancklmd  u 
Sydney  on  her  usual  moil  trip,  with  letlere  iM 
passengers.  The  Badger  was  an  Englieh  barna 
of  337  tons  register,  but  had  on  board  od  tk 
voyage  about  480  tons.  The  Nevada  is  t  flta^ 
ship  of  2400  tons,  belonging  to  citizens  d  ifa 
United  States.  Tho  wind,  on  tho  night  injw. 
tion,was  from  the  north-west,  or  about  >'Ji'.W.-i 
seven  or  eight  knot  breeze  ;  and  tbe  Boitji/i 
course  waa  cast  half  north  true,  or  esstb;  cwtt 
half  north,  according  to  compass.  Her  Ejaab 
boom  was  over  the  quarter^abe  being  an  it 
starboard  tack,  nitb  main  and  foresail  we,  ul 
making  about  six  knots  an  hour.  Tiie  Sink 
was  steering  nearly  due  west  by  compass,  »n> 

auartcr  south  true;  and  her  speed,  at  tbetioierf 
le  collision,  was  about  ten  knots— rather  boi 
than  less.     The  night  was  confessedly  dark  ai 
hazy)  and  the  accident  occurred  between  tniHl 
cloven  o'clock ;  somewhere  aboat  a  quarter  bdn 
eleven — although   some   at    tha  witnesses  aj  'i 
was    past    thai    hour.      According    to  tbe  nv 
dence  on  both  sides,  neither  vessel  wu  Keibf 
any   one   on  board  the   other   until  a  tetj  ft 
minutes  before  the  strikinR.     The  Bad|i<'r.iiidHd, 
was  seen  scarcely  a  minute  Defore  it.    There  it  tb 
usual  amount  of  conflicting  testimouy  as  to  ^ 
then  took  place  or  was  Been  and  beord  on  bovl 
the  vessels  respectively.     It  is  certain  howftw, 
that  at  or  about  the   time  naiaed,  in  thai  iA 
night,  the  two  vessels  came  in  contact  itith  odi 
other ;    the  Badger,  with  her  helm  receutlj  T» 
bard  to  port,  and  her  head  thus  turned  sligbllj* 
the   south,   being   struck   by   tbe   AVrndd'a  an 
violently  on  the  port  side,  near  the  mizen  (hm 
and   thereby  receiving  fatal   injuries,  which  ita 
next  day  led  te  her  destruction  and  abaudoniDBk 
An  attempt  to  reconcile  tbe  evidence  to  whichi 
I  refer  would,  as  in  almost  every  cose  of  the  kiii4,ht 
.  hopeless.     But,  on  a  careful  review  and  cciujiJov 
tion  of  the  whole,  asHisted  previously  as  we  vtn 
by  tho  able  and  elaborate  comments  of  the  ronnid 
on  both  sides,  Chseko  J.  and  myself — his  HonoB 
having  been  good  enough  to  sit  with  me  in  the 
case-^ave   satisfied    ourselves    ae  ta    iho  mon 
material  tacts;  and  the  following  arc  ovtrcoiKla 
sions  on  them  ;     We  think  that  the  Bod-j-r  h» 
lights  at  the  time  of  the  coUision,  bnt  we  doubt  i 
thoy  were  properly  placed ;  and  we  do  not  beliei 
that  the  starboard  light,  considering  its  state  an 
I  tho  probable  state  of  the  wick,  although  both  Ugh 
I  appear  to  have  been  still  boming.  could  have  be* 
seen  by  the  Nevada  except  at  a  short  distance-^ 
the  relative  position  of  the   two  vosseb.     We  i 
not   find,   conseqnently,  that   both  lights  of  tl 
Badger  were  in  a  proper  condition  at  the  time.    (. 
the  other   hand,  it  is   proved  that  all  the  ti^ 
of   tho    Nevada   were  burning,     and    we   behc 
in    perfectly   good    order.      But   we     cannot  i 
sist  tho  conclaaion    that  there   was  an  insul 
cient  look-out   on   board    that   vessel ;   nnd  tin 
had  there  been  a  proper  and  vigilant  watch  ke 
by  her,   tbe  collision  would   not  have  happeM 
We  are  unable  to  say,  notwithstanding  tbe  impt 
feet,  state  of  the  Bad^jei's  lights,  thatabecoDfe 
buted  to  her  misfortune ;  within  tbe  rule,  lA  i 
events,  which  would  render  tbe  liability  fbr  ii 
damage  divisible  between  these  vessels.  It  a|ifH 
to  us,  that  the  NeBoda  would   eqnallv  ban  n 
into  her,  whatever  the  atote  of  th«  BadgM't  ^^ 
The  evidence  satisfies  us  that  the  Nevaim'tft^ 
1  ^tQ  no  thought  whatever,  orm       ~  ' 
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Tbb  Nevada. 


[Adi 


ibility  or  tlie  chances  of  meeting  another 
lat  wide  sea ;  and  that,  as  no  vessel  was 
for,  so  until  too  late  for  safety  none 
seen.  It  was  not  until  close  upon  the 
it  an  order  was  given  on  board  the 
lort  her  helm,  or,  as  alleged  by  one  wit- 
:op  her.  But  she  certainly  was  not 
id,  if  the  other  order  was  obeyed  (the  col- 
c:  almost  instantly  afterwards),  there  is 
e  that  she  diverged  from  her  course  for 
It  is  a  matter  merely  of  opinion,  not 
n  from  evidence,  whether  in  the  state  of 
>hcre,  and  at  night,  in  that  part  of  the 
1  she  was  traversing,  the  Nevada  ought 
utained  so  high  a  rate  of  speed.  On 
our  opinions  differ.  But  we  entirely 
is — that,  considering  all  those  circum- 
1  that  she  was  in  the  ordinary  track  of 
ling  between  this  colony  and  New  Zea- 
'vada,  steaming  along  at  that  rate,  was 
liave  observed  an  unusual  degree — to 
ted  in  short  the  highest  degree  of  vigi- 
i  assuredly,  as  we  conceive,  had  that 
arc  and  watchfulness  been  manifested, 
think,  an  ordinary  amount  of  care,  the 
eople,  notwithstanding  her  speed  and 
tlic  weather,  might  have  discerned  the 
ufHcient  time  to  avoid  the  catastrophe. 
to  the  known  and  accepted  rules,  recog- 
it  universally  among  the  nations  for  the 
f  vessels  at  sea,  it  was  especially  the 
'■  Nvenda,  as  a  steamer,  to  keep  out  of 
the  Bndger,  and,  if  both  had  been  sail- 
,  the  Nevada's  duty  (the  Badger  being 
jojird  tack)  would  have  been  the  same, 
must  express  our  regret  that  the 
ip  did  not  stop  after  the  collision  to 
whether  any  and  what  injury  had  been 
o  render  assistance  if  required.  It  is 
captain  to  say  that  ho  could  scarcely 
aware,  if  at  all,  of  the  violence  which 
e  collision ;  for  he  was  not  on  deck  at 
though  he  came  up  immediately  after- 
saw  the  Badger  at  a  short  distance 
3  was  told,  it  seems,  that  his  ship  had 
r  running  down  a  barque,"  and  tnat  it 
it  they  (the  Nevada,  as  I  understand 
lied  her  boom.  It  is  very  difficult  to 
t  the  officers  on  deck  really  supposed 
3  been  the  extent  of  the  mischief;  but 
he  fact  would  strengthen  our  conclusion 
bservation  of  the  occurrence  through- 
nost  imperfect  one.  Tothill,  a  passen- 
^rd  the  Nevada,  though  he  cails  the 
jht  one,  was  awakened  from  sleep  by  it ; 
I,  the  engineer,  heard  "  the  crash, ''  and 
at  they  **  had  run  over "  a  schooner, 
mother  passenger,  was  awakened  by  a 
all  the  machinery  had  got  loose  and 
son,  another  passenger  (all  these  being 
ihe  defence),  described  as  a  seafaring 
hat  there  was  "  certainly  neglect  some- 
hich  we  understand  to  mean  neglect 
le  steamer — and  that  he  thought  the 
}  to  have  stopped  her.  But,  however 
),  we  do  not  found  any  inference  on  the 
Nevada's  not  stopping,  in  aid  of  our 
that  she  is  to  blame  for  the  oolliakm. 
h  enactment,  indeed,  that  the  omisaion 
isamptive  evidence  against  the  striking 
»rs  not  to  have  beenret  adopted  in  the 
e  United  States.    lUiAt  presumption^ 


however  wisely  established  in  the  interests  of 
humanity,  as  well  as  for  the  preservation  of  pro- 
perty endangered  by  collision  at  sea,  is  clearly 
an  artificial  one,  and  cannot  be  made  in  the  absence 
of  express  legislative  provision.  As  matter  of 
inference,  or  legitimate  deduction  naturally,  the 
fact  of  pursuing  her  voyage  without  stopping  to 
inquire  or  render  assistance  furnishes  m  itself 
no  evidence,  on  the  question  of  legal  culpabiUty, 
against  the  striking  vessel.  The  evidence  as  to  the 
Badger's  lights  is,  that  they  were  fastened  to  the 
mizen  rigging,  nearly  4ft.  (or  between  3ft.  and  4ft.) 
above  the  rail;  not  projecting  beyond  the  sides, 
but,  on  the  contrary,  a  little  distance  in  board — 
about  14in.  or  perhaps  16in.  But  there  appear  to 
have  been  side  screens,  sufficient  probably  to  pre- 
vent the  confusion  of  colours.  The  witnesses  for  the 
respondents,  however,  all  declare  that  they  saw  no 
light  whatever  except  on  their  own  ship ;  whilst 
the  chief  mate,  helmsman,  and  seaman  (Thorop) 
on  the  look-out  in  the  Badger,  swear  that  they  saw 
no  light  on  the  Nevada,  Two  other  sailors  of  the 
Badger,  Kennedy  and  Allahorn,  say  the  same; 
and  that,  in  fact,  there  was  no  light  exhibited  b/ 
the  steamer.  We  nevertheless  are  persuaded, 
from  the  overwhelming  testimony  on  the  other 
side,  that  they  are  either  perjured  or  mistaken. 
The  Badger's  lights  would,  of  course,  to  a  vessel 
approaching  in  nearly  the  same  line,  be  consider- 
ably obscured  by  the  sails.  With  respect  to  the 
look-out,  and  the  circumstances  at  the  time  of  and 
immediately  preceding  the  collision,  the  evidence 
of  the  principal  witnesses  is  in  substance  as  follows : 
[The  learned  judge  then  set  out  this  evidence,  the 
effect  of  which  was  that  the  weather  was  very 
hazy,  that  those  on  board  the  Badger  hailed  the 
Nevada  to  stop  before  and  after  the  colUsion,  so  as 
to  be  heard  on  board  the  Nevada  by  some  persons, 
but  not  by  the  crew,  who  declared  that  they  heard 
no  cries  ux)m  the  Badger ;  that  there  was  only  one 
man  on  the  look-out  on  the  Nevada ;  that  although 
the  blow  occasioned  great  iniury  to  both  vessels, 
the  crew  of  the  Nevada,  as  tney  declared,  felt  no 
shock;  but  it  appeared  that  several  persons  on 
board  the  Nevada,  the  captain  among  the  rest,  were 
awakened  by  the  collision.]  Can  we  believe,  on 
such  testimony,  that  a  proper  look-out  was  kept 
that  night — even  if  we  could  hold,  that  one  man 
alone  in  such  hazy  weather,  with  a  ship  steaming 
along  at  such  a  rate,  was  enough  for  the  duty.  As 
to  the  loss,  it  remains  only  to  say  that  after 
pumping  great  part  of  that  night,  throwing  por- 
tions of  the  cargo  overboard,  and  making  sundry 
ineffectual  efforts  to  patch  over  the  hole,  the  cap- 
tain and  crew  were  fortunate  enough,  soon  after 
daybreak,  to  fall  in  with  the  barque  Alice  Cameron, 
on  her  way  from  Auckland  to  Sydney.  The 
master  (Peter  Carter)  and  the  carpenter  of  that 
vessel  state,  that  they  carefully  examined  the 
Badger's  injuries,  and  considerea  her  state  to  be 
such  that  she  could  not  possibly  prosecute  her 
voyage,  or  the  crew  remam  in  her  with  safety. 
They  say  that  she  could  not  in  their  opinion  be  re- 
paired ;  that  she  was  cut  down  to  the  water's  edge, 
through  eight  or  ten  planks,  which  were  splintered 
along  about  fifteen  leet;  that  her  mizen  rigging 
was  gone,  her  main  topmast  backstays  were 
broken,  one  of  the  yards  was  hanging  in  two  pieces, 
sundry  chain  plates  and  bolts  were  drawn,  and 
there  was  %  hole  in  her  side  two  feet  and  a  half 
square.  The  master  and  crew  were  accordingly 
taken  on  board  the  Alice  Cameron ;  and  afterwarcbi 
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the  injured  vessel  was  scuttled  and  sunk — that,  as 
Captain  Carter  states,  she  might  not  by  floating 
about  do  mischief  to  other  vessels  in  that  track,  it 
is  not  our  intention  to  comment  on  any  of  the 
numerous  cases  cited  on  the  argument  before  us — 
or  to  mention  others  which  we  have  consulted. 
But,  as  doubts  were  suggested  at  an  early  stage  of 
this  suit,  respecting  the  adoption  of  the  English 
(or,  as  ^'  e  may  legitimately  call  them,  the  Euro- 
pean) Rules  of  the  Boad  at  Sea,  by  the  United 
States,  it  majrbe  well  to  show  exactly  how  the  law 
stands  touchmg  that  matter.  And  we  prefer  to  do 
this  by  citations  from  the  exhaustive  judgment  of 
an  American  judge,  Blatchford,  J.,  presiding  in 
the  United  States  District  Court  at  New  York,  in 
Admiralty,  on  the  8th  May  1869.  The  judgment 
was  originally  reported  by  II.  D.  Benedict,  a  practi- 
tioner in  that  court, and  will  be  found in20  L.  T.  Rep. 
N.  S.  370-380  (see  also  3  Mar.  Law  Cas.  0.  S.  223). 
It  was  the  case  of  the  British  steamer  8cotia,  sued 
by  the  owners  of  the  American  sailing  ship  Berk- 
shire,  for  a  collision  in  the  Atlantic  Ocean,  whereby 
the  latter  vessel  was  wholly  lost.  The  learned 
judge  decided  that  the  Berkshire  was  solely  in 
fault,  because  of  her  not  only  not  carrying  the  lights 

Erescribed  alike  by  the  British  and  American  law, 
ut  carrying  solely  the  light  appropriate  (under 
those  laws)  to  a  steamer,  and  thus  misleading  the 
Scotia.  In  so  deciding,  he  cites  and  reviews 
several  recent  English  cases,  particularizes  the 
enactments  of  the  two  countries,  and  explains  the 
principle  on  which  he  in  effect  applied  them.  He 
neld,  first,  that  as  enactments  merely,  each  binding 
separately  the  country  in  which  it  was  passed,  the 
laws  in  question  could  not  govern  the  case ;  since 
they  were  not  international,  or  mutually  operative 
in  both  countries — our  statute,  or  the  rules  made 
in  pursuance  of  it,  not  (as  such)  affecting  Amencan 
subjects,  nor  any  Act  of  Congress  or  rules  under 
the  latter  affecting  British  subjects.  But,  secondly, 
inasmuch  ns  the  rules  framed  under  each  statute, 
embracing  lights,  fog  signals,  and  navigation,  and 
having  for  their  object  the  preventing  of  collisions 
at  sea,  were  in  substance,  if  not  in  terms,  identical, 
and  as  rulea  to  the  same  effect  had  been  adopted 
bv  nearly  every  State  (if  not  every  State)  in 
Europe,  and  by  several  States  elsewhere,  including 
the  United  States,  he  held  that  those  rules  con- 
stituted, or  had  become,  by  the  consent  or  recogni- 
tion of  the  same  States,  the  law  maritime  or  general 
law  of  the  sea.  According  to  that  law,  therefore,  so 
evidenced,  in  other  words,  according  t6  *'  the  rules  of 
navigation  and  usages  of  the  sea,  usually  prevail- 
ing and  observed,"  the  learned  judge  adjudicated 
in  the  case.  After  reciting  the  English  Act  of 
1862  (the  Merchant  Shipping  Amendment  Act, 
25  &  26  Vict.  c.  63),  and  the  regulations  for  pre- 
venting collisions  promulgated  under  it  on  the  9th 
Jan.  1863,  Blatchford,  J.,  specifies  the  Act  of 
Congress,  and  the  "  steering  and  sailing  rules " 
thereby  established,  as  having  been  passed  on  the 
29th  April  1864-.  He  then  quotes  sect.  68  of  the 
English  Act,  by  which,  whenever  it  shall  bo  made 
to  appear  to  Her  Majesty  that  the  government  of 
any  foreign  country  is  willing  that  the  regulations 
for  preventing  collision  for  the  time  being  in  force 
under  that  Act,  or  any  provision  of  the  Act  relat- 
ing to  collisions,  shall  apply  to  the  ships  |of  such 
country  when  beyond  the  Umits  of  British  juris- 
diction,^ Her  Majesty  may,  by  Order  in  Council, 
direct  that  such  regulations,  and  aU  such  other 
prorisions  as  aforesaid,  BbaU  appVy  to  l\iQ  ^\^^« 


of  such  foreign  countiy,  whether  within  British 
jurisdiction  or  not.  The  judge  proceeds  m 
follows : — "  The  Act  of  Congress  of  April 
1864  was  regarded,  and  properly,  as  an  ex- 
pression by  the  United  States  Government  of  a 
willingness  that  the  British  regulations  made  in 
Jan.  1863, — which  were  substantiallT  identical  witli 
those  contained  in  the  Act, — should  apply  to  ships 
of  the  United  States  when  beyond  the  limits  of 
British  jurisdiction.  Her  Mcgesty,  therefore,  l^ 
an  Order  in  Council  published  on  the  30th  Aug. 
1864,  directed  that  such  regulations  should  ap;^ 
to  all  sea-^oing  ships  of  the  United  States, whe^ 
within  British  jurisdiction  or  not."  He  then  enih 
merates  the  countries  which  had,  in  the  year  ISdS, 
signified  a  like  willingness  —  proclaimed  in  like 
manner  by  order  in  council ;  and  others  whid 
had  acceded  to  the  regulations  subsequently.  And 
finally  he  refers  to  sect.  61  of  the  English  statuie; 
by  which  it  is  enacted  that  whenever  an  Order  in 
Council  has  been  issued  applying  any  such  regok* 
tion,  or  any  provision  of  the  Act,  to  the  ships  d 
any  foreign  country,  such  ships  shall  in  aU  cases 
arising  in  any  British  court  be  subject  to  sndi 
regulation  or  provision, — and,  for  the  purpose  of 
such  regulation  or  provision,  be  treated  as  if  tbej 
were  British  ships.  Practically,  therefore,  ia 
respect  of  all  rules  of  navigation,  and  roles  con* 
cerning  lights,  the  law  administered  in  the  Admi- 
ralty Courts  of  Great  Britain  and  the  Upified 
States,  in  cases  of  collision  on  the  high  seas,  is  the 
same.  The  simple  difference  is  this :  that,  io  the 
United  States,  there  being  no  clause  in  the  Act 
of  Congress  corresponding  with  sect.  61  of  oor 
Act,  the  decisions  are  founded  on  the  general  hv 
or  usage  of  the  sea,  evidenced  by  written  rules  or 
statutes  identical  in  both  countries,  whereas  ia 
the  British  courts  the  decisions  rest  directly  on  the 
rules,  as  the  accepted  expression  of  that  tew  and 
usage.  With  respect,  however,  to  sect.  33  of  the 
English  Act,  enacting  that  the  omission  hy$Bj 
ship  after  a  collision  to  render  assistance  to  the 
other,  as  far  as  may  be  practicable,  shall  be  fOfr 
sumptive  evidence  against  the  former  that  she  is 
in  fault,  we  do  not  find  any  adoption  of  it  by  the 
United  States,  or,  indeed,  any  other  foreigB 
country.  That  provision,  therefore,  is  clearly  iM 
applicable  to  foreign  vessels.  Even  if  adopted, 
however,  the  principle  established  by  the  cue  d 
the  Scotia,  and  those  there  cited  {The  Wild  Bongo 
more  especially,  in  the  High  Court  of  Adminlt7, 
Lush.  565),would  seem  to  preclude  its  implication  ^ 
a  British  vessel  in  an  American  court,  altiiongb  it 
might  (under  sects.  58  &  61  of  the  Act  of  1862) 
be  applied  to  an  American  ship  in  a  British  ooait 
With  one  more  citation,  directly  bearing  on  the 
case  before  us,  we  take  our  leave  of  Mr.  Jossioe 
Blatchford's  elaborate  and  able  judgment.  He 
states  the  general  law  of  navigation  to  be,  as  held 
by  the  Supreme  Court  of  the  United  States  irre- 
spective of  any  statutorir  regulation,  that  when* 
steamer  is  meeting  a  sailine  vessel,  whether  dose 
hauled  or  having  the  wind  free,  the  latter  has  a 
right  to  keep  her  course ;  and  that  it  is  the  dn^ 
of  the  steamer  to  adopt  such  precautioiis  as  wit 
avoid  her.  ''  When  a  steamer  approaches  a  safling 
vessel,"  he  says,  "  the  farmer  is  required  to  ezar- 
cise  the  necessary  precaution  to  avoid  a  ooUisioB. 
If  this  be  not  done,  the  steamer  is  prirndfack 
chargeable  with  foult ;  and  the  ezouse^  to  eaaofA 
her,  must  be  clearly  established  by  Bttoog  iiiii^'  J 
\  «\asLQ^"    'GL<&«dda^  citing  in  proQK  the  v^goil 
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of  each  country,  "The  duty  thus  imposed  on  a 
steamer  is  the  same,  in  character  and  extent,  with 
that  prescrihed  by  statute  in  both  Great  Britain 
and  the  United  States."(a)  Whatever  difficulty  may 
liave  been  felt  as  to  the  law,  therefore,  in  or  before 
the  year  1863,  there  can  be  none  respecting  any 
part  of  it  now. 


LN  THE  VICE  ADMIRALTY  COURT  OF 

VICTORIA  (6). 

Wednesday,  Sept.  4,  1872. 

(Before  Sir  W.  F.  St  a  well.  Judge  Commissary.) 

The  Albion. 

Necessaries — Master's  wages  and  disbursements — 
IJien  not  destroyed  by  taking  mortgage — Juris- 
diction— 2^  Vict.  c.  24,  s.  10. 

A   Vice-Admiralty  court  has  no  jurisdiction  tmder 

(a)  This  caso  was  affirmed  on  appeal  to  the  Circuit 
Ctourt,  bnt  not  on  precisely  the  same  grounds :  (See  7 
Blatohford's  Circuit  Court  (3rd  Circuit)  Rep.  308.)  The 
grounds  of  the  decision  in  the  District  Court  would,  how- 
erer,  appear  more  in  consonance  with  English  decisions. 
Other  American  Admiralty  Courts  have  held  that  the 
British  law  is  not  to  be  applied  to  a  British  ship  meeting 
an  American  vessel  on  the  high  seas :  (The  Brig  Belle 
1  Benedict  District  Court  (S.  Dist.  of  N.  Y.)  Eep.  317). 
— Ed. 

(6)  In  addition  to  the  rules  regulating  the  practice  of 
the  Vice-Admiralty  Courts  mentioned  in  the  foot-note  to 
The  Nevada  (ante,  p.  477),  several  rules  amending  and 
altering  the  former  rales  have  been  brought  into  opera- 
tion mainly  through  the  instrumentality  of  the  present 
learned  Registrar  of  the  High  Court  of  Admiralty,  Mr. 
Sothery.  By  an  order  in  council  bearing  date  the  25th 
of  June  1851,  the  25th  sect,  of  the  rules  and  regulations  of 
1832,  which  related  to  "  Prosecutions  for  a  Breach  of  the 
Laws  for  the  Abolition  of  the  Slave  Trade,"  was 
ezpnnged,  and  new  rules  and  regulations  for  that  pur- 
pose were  substituted,  and  were  ordered  to  be  observed 
in  all  such  cases  by  all  the  Yice-Admiralty  Courts  then 
cmtablished ;  and,  a  Vioe-Admiraltr^  Court  having  been 
established  at  St.  Helena  on  the  24th  Deo.  1840,  the  rules 
of  1832  as  amended  by  this  order  were  applied  to  the 
oonrt  at  St.  Helena,  and  tables  of  fees  were  also  estab- 
lished for  that  court.  By  an  order  in  council  of  6th 
July  1859  additional  rules  and  regulations  were  estab- 
lished for  the  several  Vice-Admiralty  Courts.  These 
roles  assimilated  the  practice  of  the  Vice- Admiralty 
Conrts  to  the  practice  of  the  High  Court  of  Admiralty  as 
established  by  Dr.  Lushington  in  1855.  The^  provided 
for  the  bringing  in  of  preliminary  Acts  in  collision  causes, 
and  for  pleading ;  they  ordered  that  no  witnesses  should 
be  examined  till  the  pleadings  were  concluded ;  that  wit- 
nesses might  be  examined  vivdvoce  in  court,  by  the  regis- 
trar or  an  examiner  in  chambers,  or  by  a  specially  appointed 
oommissioner ;  that  the  proctors  or  their  substitutes  might 
be  present  at  the  examination  before  the  registrar,  &c., 
bat  not  the  parties  except  for  the  purposes  of  pointing 
oat  the  several  witnesses.  In  an  examination  before  the 
regriatrar,  examiner,  or  commissioner,  the  questions  must 
be  put  bv  registrar,  examiner,  or  commissioner.  The 
roles  further  provided  for  the  employment  of  a  short- 
hand writer,  for  the  production  of  witnesses  on  a 
reference  before  the  registrar,  and  for  the  printing  of  the 

f leadings  and  proofs.  An  order  in  council  of  the  11th 
'eb.  1852  applied  the  then  existing  rules  and  regulations 
to  the  Vice-Admiral^  Court  of  Houff  Konp^,  which  was 
established  on  the  4th  Feb.  1846,  and  provided  for  that 
court  a  table  of  fees,  and  also  a  table  of  fees  for  all  Vice- 
Admiralty  oourts  then  existing  in  cases  of  prosecution 
against  vessels  captured  on  the  ground  of  being  engaged 
in  the  slave  trade.  By  an  order  in  council  of  the  22nd 
Oot.  1859  rules,  orders,  and  regulations  touching  the 
practice  to  be  observed  in  Vice*  Admiral^  oourts  in  pro* 
oeedings  instituted  on  behalf  of  Her  Majesty's  ships 
oame  into  force.  These  rules  were  passed  to  carry  out 
tbepzoTisions  of  the  Navy  Ftey  and  Prize  Act  1854.  By 
order  in  ooimoil  oi  the  9th  Sept.  1865  these  rales  were 
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abolished,  and  new  rules,  which  were  rendered  necessary 
by  the  passing  of  the  Naval  Agency  and  Distribution  Act 
1864  (27  &  28  Vict.  c.  24),  were  miade,  under  the  powers 
conferred  by  the  latter  Act  and  by  the  Vice- Admiralty 
Conrts  Act  1863  ^26  Vict.  c.  24).  This  completes  the  list 
of  rules  applicable  to  the  practice  of  these  courts ;  bat 
the  rules  are  at  present  under  revision,  and  will  probably 
be  materially  id^red. 

It  would  appear  that  prohibition  will  lie  to  a  Vioe- 
Admiralty  Court  from  the  Superior  Court  of  common 
law  of  tne  colony  or  dependency  in  which  the  Vice- 
Admiralty  Court  IS  established,  to  restrain  the  latter 
court  from  exceeding  their  jurisdiction  in  instanoe 
causes  :  (Key  and  Hubbard  v.  Pearse  cited  in  Le  Caux  v. 
Ellen,  DougL  594,  606,  609;  Lindo  v.  Rodney,  Dough 
613,  619).  The  power  to  grant  prohibition  seems  to 
belong  to  the  courts  of  common  law  of  the  colonies, 
because  they,  on  their  establishment,  carry  with  them  the 
common  and  statute  law  of  the  mother  country,  and  by 
the  law  of  England  the  Superior  Courts  may  prohibit  the 
Admiralty,  and  consequently  the  courts  of  the  oolonies 
have  the  same  right :  (Lindo  v.  Rodney,  ubi  sup.).    No 

grohibition,  however,  can  issue  to  the  Vice-Admiralty 
ourts  in  prize  matters  :  (Key  and  Hubbard  v.  Pearse, 
ubi  sup.).  That  case  was  an  appeal  from  a  prohibition 
issued  by  the  Court  of  King's  Bench  of  the  province  of 
New  York  to  the  Vice-Admiralty  Court  of  the  province 
in  a  prize  matter,  and  Chief  Justice  Lee,  sitting  in  the 
Court  of  Delegates,  expressly  holds  that  no  prohibition 
will  go  in  such  a  caso,  the  question  being  merely  that  of 

Srize  or  no  prize,  which  is  purely  for  the  prize  court  to 
etermine.  There  are  several  instances  in  which  prohi- 
bitions have  issued  to  Vice-Admiralty  Courts  in  instanoe 
causes :  (See  Hnmilton  v.  Eraser^  Stuart's  Keports  of 
Lower  Canada  Cases,  21,  where  the  power  to  grant  pro- 
hibition is  discussed;  Ritchie  v.  Orkney,  lb.  618;  The 
Margaret  and  Isabell<i,  Select  Cases  in  the  Supreme 
Court  of  Newfoundland,  548).  The  commissions  by 
virtue  of  which  the  judges  sit  in  prize  cases  are  totally 
distinct  from  those  by  which  their  jurisdiction  is  con- 
ferred in  instance  matters. 

In  the  case  of  a  war  between  this  country  and  any 
foreign  State  it  may  be  a  matter  of  importance  to  con- 
sider what  Vice-Admiralty  Courts  have  prize  jurisdic- 
tion. This  jurisdiction  is  not  conferred  on  the  High 
Court  of  Admiralty  and  each  Vice- Admiralty  Court  by  a 
separate  commission,  but  a  commission  is  issued  under 
the  Groat  Seal  of  the  United  Kingdom  to  the  Lords  Com- 
missioners of  the  Admiralty  at  the  commencement  of 
each  war  authorising  and  enjoining  them  **  to  will  and 
require  the  High  Court  of  Admiralty  of  England  and  the 
lieutenant  and  judge  of  the  said  court  and  his  surrogate 
or  surrogates,  and  also  the  several  Courts  of  AdmindtT 
within  our  dominions,  possessions,  or  oolonies,  which 
shall  be  duly  commissionated,  and  they  are  hereby 
authorised  and  required  to  take  cognizance  of  and 
judicially  to  proceed  upon  all  manners  of  captures, 
seizures,  prizes,  and  reprisals  of  all  ships,  vessels, 
and  goods  already  seized  and  taken,  and  which  hereafter 
shall  be  seized  and  taken,  and  to  hear  and  determine  the 
same,  and  according  to  the  Court  of  Admiralty  and  law 
of  nations  to  adjudge  and  condemn  all  such  ships,  vessels, 
and  goods  as  shall  belong  to  "  the  Sovereign  of  the  State 
against  which  war  is  declared  or  his  subjects.  The 
Ix>rd8  of  the  Admiralty  thereupon  issue  their  warrants 
to  the  judges  of  the  several  courts  requiring  them  to 
exercise  the  prize  jurisdiction.  Now  owing  to  abuses  of 
power  by  certain  courts  in  the  West  India  Islands,  and 
in  the  American  Colonies  in  the  beginning  of  the  present 
century,  and  owing  also  to  the  fact  that  these  courts 
claimed  to  exercise  the  prize  jurisdiction  by  virtue  of  their 
constitution,  and  without  a  warrant  being  issued  at  the 
commencement  of  a  war,  the  prize  jurisdiction  was  taken 
away  (in  A.D.  1801)  from  all  these  conrts,  except  those  of 
Martinique,  Jamaica,  and  Halifax,  Nova  Scotia,  and  an 
Act  (41  Qeo.  3,  o.  96)  was  passed  providing  salaries  for 
the  judges  of  those  three  oourts,  which  were  given  power 
over  all  the  West  India  Islands  and  the  (>3ntinent  of 
America  in  prize  matters.  Martinique  being  afterwards 
ceded  to  the  French,  a  Vice-Admiralty  Court  with  prise 
jurisdiction  was  established  in  Barbadoes :  (see  prefaoe  to 
J  Stewart's  Vice-Admiralty  Bep.,  Halifax,  Nova  UootiaV 
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that  is  tlie  British  possession,  in  which  the  court 
is  established. 
A  master  can  only  claim  against  his  ship  for  dis- 
bursements from  the  date  on  which  he  is  placed  on 
the  ship's  register  as  master. 

After  the  jear  1801,  nearly  all  commissions  establishing 
Vice-Admiralty  Conrts  in  the  diflferont  colonies  were 
isaued,  empowering  the  Lords  of  the  Admiralty  to 
give  other  Vice- Admiralty  jurisdiction,  *'  bnt  witholding, 
however,  from  the  said  court  the  usual  authority  to  try 
prize  causes."  These  commissions  may  be  seen  in  the 
Admiralty  Registry  at  Doctors'  Commons  in  the  Muni- 
ment Books.  The  first  with  that  clause  inserted  is  that 
of  Trinidad  on  26th  June  1801.  The  Act  41  Geo.  3,  is  re- 
pealed by  27  &  28  Vict.  c.  23 ;  but  by  27  &  28  Vict. 
c.  28,  regolating  the  proceedings  with  respect  to  prize 
in  time  of  war,  the  High  Court,  and  every  Court 
of  Admiralty,  or  of  Vice- Admiralty  or  other  court 
exercit'ing  Admiralty  jurisdiction  in  Her  Majesty's 
dominions,  **  for  the  time  being  authorised  to  take  cog- 
nisance of  and  judicially  proceed  in  matters  of  prize,  Rhali 
be  a  prize  court  within  the  meaning  of  that  Act."  Now 
the  Ix>rd8  of  the  Admiralty  are  empowered  by  the  com- 
mission to  require  those  Courts  of  Admiralty  in  the 
British  poBsessions  and  colonies,  "  which  shall  be  duly 
commissionated,"  to  take  prize  jurisdiction,  and  as  by 
the  Act  just  quoted  only  those  courts  are  prize  courts 
which  are  duly  authorised,  it  would  seem  that  only  those 
Vice-Admiraltv  Conrts  to  which  the  Lords  of  the  Ad- 
miralty may  choose  to  itisue  their  warrant  would  be  duly 
commissionated  to  hear  prize  causes  ;  and  in  practice  the 
power  to  hear  such  causes  is  given  only  to  a  limited 
number  of  courts,  a  list  of  which  is  furnished  to  the  com- 
manders of  Her  Majesty's  vessels  in  order  that  they  may 
know  where  to  take  prizes  for  adjudication.  It  is  clear 
that  without  the  warrant  of  the  Lords  of  the  Admiralty 
no  Vice- Admiralty  Court  would  have  jurisdiction  in  prize 
cases. 

In  addition  to  the  Vice- Admiralty  Conrts  mentioned 
in  the  note  {ante  p.  477),  a  Vice  Admiralty  Court  was 
established  at  Aden  by  a  commission  to  the  Lords  of 
the  Admiralty  dated  the  30th  May  18G1 ,  but  its  powers 
were  limited  to  the  adjudication  of  slave  trade  cases. 
The  first  judge  of  this  court  was  appointed  by  letters 
patent  of  2nd  July  1861,  under  the  great  seal  of  the  High 
Court  of  Admiralty.  On  the  10th  May  1865  a  further 
commission  was  it<sued  giving  to  this  court  all  the  powers 
conferred  by  statute  upon  Vice- Admiralty  Courts  in  slave 
trade  ca-ses,  and  provioin^  that  the  political  resident  for 
the  time  being  should  be  vice-admiral  and  judge  in  default 
of  a  special  appointment.  The  political  resident  for  the 
time  being  has  since  exercised  the  powers,  thero  having 
been  no  special  appointment.  By  various  orders  in  councu 
Vice- Admiralty  jurisdiction  has  been  conferred  upon  Her 
Majesty's  Consuls  at  Zanzibar,  Muscat,  and  Madagascar. 
The  order  in  council  for  Zanzibar  is  dated  i)th  Aug.  1866  ; 
for  Muscat,  4th  Nov.  1867;  for  Madagascar,  1st  July 
1869.  The  words  conferring  the  jurisdiction  are  the 
same,  mutatis  mutandis^  in  each  order,  and  are  as 
followB  :  "  And  it  is  further  ordered,  that  Her  Majesty's 
Consul  within  the  dominions  of  the  Sultan  of  Muscat 
(Sultan  of  Zanzibar,  or  Queen  of  Madagascar)  shall,  for 
and  within  the  said  dominions,  and  for  vessels  and 
persons  coming  within  those  dominions,  and  in  regard 
to  vessels  captured  on  suspicion  of  being  engaged  in  the 
slave  trade  within  those  dominions  have  all  such  juris- 
diction as  for  the  time  being  ordinarily  belongs  to  courts 
of  Vice- Admiralty  in  Her  Majesty's  po-'scpsions  abroad." 
These  orders  in  council  ccmfer  a  very  extended  jurisdic- 
tion on  the  consuls,  but  it  has  been  commonly  supposed 
that  the  words  above  given  confer  only  slave  trade  juris- 
diction ;  thev  are,  however,  wide  enough  to  confer  all 
Vice- Admiralty  iurisdiction.  The  propriety  of  intru^^ting 
Buch  an  extended  jurisdiction  to  consuls,  not  being 
lawyers,  may  be  questioned.  The  restricted  construc- 
tion hitherto  put  upon  these  words  probably  arose  from 
the  fact  than  in  1869  an  Act  of  Parliament  (32  &  33  Vict. 
0.  75)  was  passed  to  remove  difBculties  which  had  arisen 
as  to  the  granting  slave  bounties  for  vessels  condemned 
at  Zanzibar.  No  Act  has  been  passed  with  reference  to 
Muscat  or  Madagascar.  In  tne  case  of  Muscat  the 
bonntiea  could  probably  be  granted  under  11  &  12  Vict. 
0.  128,  which  confirmed  the  treaty  wit\i  t\iQ  Imviwm  ol 
JtfnBoat  88  to  the  slave  trade.— Ed. 


A  master  is  not  deprived  of  his  lif*n  foric<jge$  (oi 

disbursements  by  tlie  fad  that  he  ha$  tahm « 

mortgage  on  the  ship  for  the  balance  of  hii ica^ 

and  disbHrsements,  more  especially  if  the  fhif- 

owjier  has  concealed  froni  him  the  fact  thut  tm 

was  a  prior  mortgage. {a) 

This  was  a  suit  in  ,*m  by  the  late  master  of  ihi 

steamship  Albion,  to  recover  his  wages  andcertaii 

disbursements  for  necessaries  made  on  ac(»um  of 

the  ship.    The  case  was  heard  in  June  1872,  ml 

judgment  was  now  given. 

Webb  and  Purvis  for  the  promoter. 
The  Attorney-General  [Stephens)  and  FeUmk 
the  respondent  (the  shipowner). 

Sir  William  Stawell. — ^This  was  a  suit  by 
the  master  of  the  steamer  Albion  for  wages,  andif 
disbursements  for  necessaries,  on  account  of  tbs 
ship.  A  question  has  been  raised  whether  Deca- 
saries  can  be  recovered  in  this  court.  Theja» 
diction  of  '  the  court  has  been  conferred  by  tb 
Imperial  Act  26  Vict.  c.  24.  That  statute  enacts 
by  sect.  10,  that  the  courts  shall  havejurisdictia 
over  claims  for  necessaries  supplied  in  the  posstt- 
sion  in  which  the  court  is  established,  to  any  sin 
of  which  no  owner  or  part  owner  is  domidW 
within  the  possession  at  thetimeof  thenecesaariei 

(d)  If  fraud  and  concealment  had  not  been  fooBdly 
the  learned  judge  it  is,  to  say  the  least,  doubtful  whetbi 
the  master  could  have  retained  his  lien  after  takinj  i 
mortgage  on  the  ship  for  the  amount  of  hiswigeiiai 
disbaraements.  It  is  quite  true  that  in  the  case  of  i 
seaman  it  is  very  difficult  indeed  to  induce  a  conrt  ii 
hold  that  ho  has  divested  himself  of  his  lien ;  bat  tlniv 
upvn  the  ground  that  sailors,  who  are  xmeducattd  va, 
have  to  deal  in  respect  of  their  wages  with  mewb* 
who  arc  much  their  iutellectaal  superiors,  andtbeOort 
of  Admiralty  will  not  allow  any  advantage  to  be  ^*^* 
a  sailor's  act  by  which  he  gives  up  his  hen,  onl«i» 
clearly  appears  that  the  sailor  understood,  at  ^^JJJ 
that  ho  accepted  any  other  security,  that  he  was  abaiw* 
ing  his  right  to  claim  against  the  ship.  Thia,  bow^M 
scarcely  applicable  to  a  master,  who  is  more  able  tow* 
after  his  own  interests.  In  the  Betsy  and  Rhoda  (D»TeB 
Adm.  (District  of  Maine)  Rep.  112),  it  was  held  ti»t  W 


acceptance  of  a  negotiable  promissory  note  by  a  »^* 
payment  of  his  wages  did  not  destroy  his  lien,Ml** 
was  so  expressly  agreed.     This  does  not  conflict  •"■ 
Lord  Stoweil's  decision  in  TJie  mUiam  Mwe^  (3HHI- 
Adm.  Bop.  130),  because  the  ground  of  the  deciBOJ* 
that  case  was  that  the  sailor,  having  taken  tbe  oiU « 
an  accommodation  to  himself,  must  abidebytbcj* 
Another  similar  case  is  Tlie  E'lstern  Star  (Ware's  ^» 
(Dist.  of  Maine)  Hep.  184).     Even  a  release  under  w 
given  by  seamen  is  no  absolute  bar  to  a  claim  for  **([• 
against  the  ship,  so  long  as  it  is  proved  that  they  »" 
not  been  paid:    {The  David   Pratt,   lb.  509;  sea  •» 
Jackson   v.    Whit(\  Peter's  Adm.    (Pennsylvania  vm 
Decisions  179;   WJtiteman  v.  The  Neptnnc,  lb.  180.)  » 
seems  to  be  a  recognii^ed  rule  that  so  long  as  a  sailer  ^ 
not  alter  the  nature  of  his  security,  that  is  to  say.solaj 
as  the  additional  security  taken  by  him  remains  a  si&P" 
contract,  he  does  not  lose  his  lien.     It  is,  however,  ii» 
mated  in   The  Betsy  and  Rhoda   {uhi.  sup.)^  that  if* 
seaman  were  to  take  a  higher  security,  such  a  deed  vsM 
seal  giving  something  in  pledge  for  the  debt,  his  iiiB|t 
contract  debt  would  be  mergotl  in  the  deed,  and  he  cow 
no  longer  enforce  his  lien.     This   would  appear  to  1 
the  reasonable    doctrine,  and  would    aooord  witii  ti 
doctrine  that  bottomry  bonds  given  to  secure  adnao 
for  necessaries  put  an  end  to  the  lien  for  neoeasaiii 
(see  The  Klpis,  ante,  p.  472,  and  note  thereto.)    The  <* 
answer  to  this  would  be  that,  as  a  lien  for  wagu  tik 
precedence  of  a  mortgage,  the  mortgage  is  not  a  b(^ 
security  than  the  Hen,  and,  therefore,  the  mattar't  K 
would  not  be  destroyed,  but  the  mortgage  treated  M  i 
additional  security.    This  might  be  a  good  auwni 
case  of  seamen,  but  could  scaroelj  apply  to  a  nMtewi 
must  know  his  own  interests.  An  Admiral^  ( 
\  ^f^QA^^Vj  ^  %Q  f ar  as  to  saj  that  tfa«  mcoljfa 
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^supplied.  "Possession"  there  means  British 
388ion ;  and  as  the  necessaries  in  this  case  were 
supplied  in  a  British  possession,  the  snit,  as 
1I7  one  for  necessaries,  cannot  be  entertained, 
suit  must  therefore  be  limited  to  wages  and 
trsements.  At  the  outset  difficulty  arises  as 
le  time  when  the  petitioner  really  became 
9r.  It  is  a  singular  circumstance  that  there 
d  be  a  dispute  upon  such  a  point,  but  so  it  is ; 
here  are  peculiar  circumstances  on  this  point 
1  bear  on  the  whole  of  the  suit.  In  Sept.  1868, 
>etitioner  applied  to  be  appointed  master  of 
ill  ion,  and,  hearing  that  the  vessel  was  for 
be  accompanied  his  offer  with  a  proposal  that 
ould  be  allowed  to  purchase  an  interest  in  the 

That  offer  was  entertained,  and  it  was 
gcd  that  he  should  be  master  at  200  dols.  per 
h ;  and  that,  as  rec;ards  the  purchase,  he 
d  pay  a  certain  sum  down,  and  the  remainder 
d  be  secured.  After  the  arrangement  was 
■  the  owner  declined  to  complete  it,  but  at  the 

time  expressed  a  wish  that  the  petitioner 
Ld  become  master.     Petitioner  refused  the 

unless  his  salary  was  raised  to  250  dols.  per 
'h.  According  to  his  version  it  was  then 
^d  that  he  should  be  master,  and  I  agree  with 
and  for  this  reason,  that  afterwards  and  before 
^came  formally  master  he  advanced  5000  dols. 
y  off  the  crew,  and  for  that  amount  he  merely 
'  note  of  hand.  I  do  not  think  he  would  be  so 
36  as  to  advance  lOOOZ.  of  our  money,  merely 
«d  by  a  promissory  note  or  piece  of  paper 
a  person  who  was  not  in  particularly  affluent 
^stances,  unless  ho  had  some  other  position 
libe  prospect  of  his  becoming  master.  It  was 
tober  that  the  petitioner  became  master  by 
?ement ;  but  ho  was  not  placed  on  the 
^  till  the  December  following.  In  the  mean- 
•ri  other  person  was  on  the  registry  as  master, 
^vages  can  only  be  paid  by  the  master,  and 
dements  made  by  the  master.     There  cannot 

0  masters  to  pay  wages  and  make  disburse- 

Although  I  believe  that  there  was  an 
5ement  that  the  petitioner  should  bo  master, 
*  not  follow  that  I  have  jurisdiction  to  recognise 

1  and  disbursements  by  a  person  whose  name 
tiot  appear  on  the  registry.  I  am,  therefore, 
-d  to  limit  the  time  from  which  the  account 
iabursements  is  to  be  taken  to  Dec.  1868. 
?e  the  wages  an  open  question  at  present.  I 
discuss  it  on  the  registrar's  report  coming 
or  prima  facie  the  petitioner  is  entitled  to  a 
ence  to  the  registrar  and  merchants  from 
1868  to  June  1870.  It  is  said,  however,  that 
laritime  lien  on  which  his  rights  are  founded 
)€en  abandoned  by  him,  in  consequence  of  his 
g  a  mortgage  for  the  amount  of  the  balance 
kges  and  disbursements  due  to  him,  and  the 
>f  500  dols.  which  he  had  first  advanced,  and 
ler  sum  of  2000  dols.,  which  he  had  subse- 
Jy  advanced.  That  argument  is  founded  on 
ise  of  !Z7^  WiUiam  Money  (2  Hagg.  Ad.  136), 
)  it  was  held  that  a  seaman,  who  had  elected 
e  at  Calcutta  a  bill  of  exchange  on  the  owners 
d.  of  cash,  in  payment  of  his  wages,  could  not 
le  ship  on  payment  of  the  bill  being  refused, 
mers  having  become  bankrupt.  That  is  the 
ase  I  can  find  directly  bearing  upon  the  sub- 
nd  upon  careful  examination  it  appears  to  be 
nerig.  I  do  not  think  that  a  maritime  lien  is 
led  of  because  the  holder  pursues  one  of  two 
9B  tliat  maj  he  inconBiBtent  with  the  lien. 


In  the  case  cited,  the  seaman  was  offered  his  wages, 
and  refused  to  take  them.  Here  the  respondent 
swears  he  offered  petitioner  the  money.  .  xhe  peti- 
tioner swears  he  did  no  such  thing ;  tnat  he  would 
only  have  been  too  happy  to  receive  it  had  it  been 
tendered.  After  giving  the  matter  my  best  atten- 
tion, I  believe  the  petitioner,  and  think  that  how- 
ever glad  he  was  to  lend  the  money  in  the  first 
instance,  he  was  then  willing  to  get  it  back.  There 
is  no  doubt  that  the  respondent  would  have  been 
glad  to  get  rid  of  the  petitioner  and  take  the 
steamer  away ;  still  I  think  that  he  did  not  tender 
him  any  money.  In  the  case  of  The  Simlah  (15 
Jur.  865)  it  was  held  that  a  master  who  took  a 
bill  of  exchange  was  still  entitled  to  sue  for  his 
wages.  But  there  is  another  reason  why  I 
think  that  the  master  has  not  abandoned  his 
lien.  The  master  agreed  to  take  a  registered 
mortgage,  it  is  true,  and  this  mortgage  was 
registered,  but  it  was  registered  subsequently 
to  another  one  given  by  the  respondent.  It  is 
admitted  that  the  existence  of  this  last- mentioned 
mortgage  was  concealed  from  the  petitioner ;  and 
not  only  was  it  concealed,  but  the  respondent  told 
an  untruth  about  it.  He  was  particularly  asked  if 
there  was  a  mortgage  to  any  other  person,  and  he 
said  there  was  not.  I  do  not  think  that  the  re- 
spondent acted  fairly  in  the  matter;  he  granted 
another  to  a  relative  of  his  for  a  larger  amount 
than  to  the  petitioner,  and  he  acted  in  such  a  way 
that  that  relative  was  able  to  register  his  mort- 
gage before  the  petitioner.  In  my  opinion  there 
was  fraud  of  such  a  character  tnat  even  if  the 
petitioner  would  have  otherwise  abandoned  his 
lien  on  the  vessel,  the  respondent  is  not  entitled 
to  take  advantage  of  it.  As  to  the  5000  dollars, 
it  is  said  that  although  they  are  not  disbursements 
made  by  a  person  in  the  position  of  master  at  the 
time,  they  are  to  be  regarded  in  the  light  of 
necessaries,  because  they  were  advanced  to  pay  off 
the  crew  that  was  in  a  state  of  insubordination. 
I  do  not  think,  however,  that  the  facts  go  so  far 
as  to  justify  me  in  regarding  them  as  necessaries. 
Xhere  remains,  however,  another  view  of  the  matter 
which  has  not  been  presented  by  counsel,  but  in 
which  I  tbink  this  case  is  to  be  regarded.  The 
respondent  has  put  in  a  counter  claim  to  the 
master*s,  and  I  think  that  enables  the  master  to 
go  into  the  whole  account  current  between  him 
and  the  ship.  The  point  was  not  taken  during 
the  argument,  and  I  do  not  wish  to  decide  it  until 
the  report  of  the  registrar  has  been  brought  up, 
and  counsel  have  had  an  opportunity  of  address- 
ing themselves  to  it.  I  shall  direct  accounts  to 
be  taken  in  three  different  ways.  Refer  to  regis- 
trar and  merchants  to  take  an  account :  First,  of 
all  wages  whether  before  or  after,  and  of  the  dis- 
bursements between  4th  Dec.  1868,  and  15th  June 
1870 ;  secondly,  of  payments  made  specifically  on 
account  of  such  wages  or  disbursements,  or  appro- 
priated by  the  petitioner  thereto ;  thirdly,  of 
amount  due  to  petitioner  on  account  current 
between  him  and  the  steamship  Albion,  including 
wages,  disbursements,  and  necessaries  on  one 
side,  and  all  payments  on  the  other ;  with  power 
to  report  special  circumstances. (a) 

Proctors :  MdUeson,  England,  and  Stewart  for 
the  promoter. 

Buffet  for  the  respondent. 
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JUDZCZAIi  COMMITTEB  OF  TEE 
F&ZVY  COUNCIL. 

ON  APPEAL  PROH  THE  HIGH  COURT  OF  ADMIRALTY. 
Beported  by  J.  P.  Aspxitail,  Esq.,  Barrister-at-Law 


Dec.  4>  and  6,  1872. 

(Present — Sir  James  W.  Colvile,  Sir  Barnes 
Peacock,  Sir  Montague  E.  Smith,  Sir  Robert 
p.  colliee.) 

The  Ranger;  The  Cologne. 

CoUiaion — Navigation  of  the  river  Thames — 
Practice  of  the  river — Pleading. 
There  is  a  practice  for  steam  vessels,  going  down 
Chreenwich  Reach  in  the  river  Thames  on  a  flood 
Ode,  to  keep  the  north  side  of  the  river  in  rounding 
the  point. 
Where  a  steamier  is  going  up  Greenwich  Reach,  and 
sights,  two  points  on  her  starboard  how,  the  red 
lights  of  another  steamer  coming  down  the  reach 
along  the  north  shore,  the  vessel  going  up  being  fur- 
ther to  the  southward  of  the  channel  fhan  the  vessel 
coming  down,  tlie  two  vessels  are  not  to  be  consi- 
dered as  crossing  vessels,  within  tlie  ^meaning  of 
Art.  14  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea.  fPhe  vessel  going  up  the  river  has  no 
rigid  to  suppose  that  the  vessel  coming  doivn  is 
crossing  from  one  side  of  the  rivei'  to  the  other,  but 
is  bound  to  suppose  that  the  vessel  coming  down  the 
river  will,  in  a>ccordance  with  tJie  practice  of  tJie 
river  ayid  her  consequent  right,  keep   along  the 
north  shore.     The  vessel  going  up  should  keep  to 
the  southward  of  the  vessel  goiiig  down ;  aiid  if 
tlie  former  ports,  so  as  to  cUtempt  to  pass  to  the 
northward  of  the  vessel  coming  down,  and  so 
brings  about  a  collision,  she  is  alone  to  blame  (a). 
An  allegation  in  a  petition  that  the  vessel  proceeded 
against  in  a  collision   cause  was  "  considerably 
further  out  to  the  north  side  of  the  river  than  "  tJie 
other  vessel,  atwZ  improperly  ported,  and  so  brought 
about  a  collision,  ts  »ufficie7Uly  proved,  to  entitle 
the  owners  of  tlie  vessel  making  the  allegation  to 
recover,  by  showing  that    tlie  vessel    proceeded 
against  was  furtlier  over  to  the  south  side  of  flie 
nver  than  the  other,  and  improperly  ported.     The 
word  "  considerably  "  need  not  be  proved  to  the 
full  extent. 
These  were  appeals  from  decrees  of  the  High 
Court  of  Admiralty  of  England,  in  cross  causes  of 
damage  instituted  in  that  court,  the  one  on  behalf 
of  William  Maldolmson  and  others,  the  owners  of 
the  steamship    Ranger,   against     the     steamship 
Cologne,  and  ner  owners  intervening ;  the  other  on 
behalf  of  the  General  Steam  Navigation  Company, 
the  owners  of  the  steamship  Cologne,  against  the 
steamship  Ranger,  and  her  owners  intervening. 

(a)  It  has  been  laid  down  in  a  lonff  series  of  United  States 
decisions  that  where  there  is  a  w^  ascertained  usage  in 
ascending  or  descending  a  river,  the  omission  to  comply 
with  that  u:«age,  if  such  omission  contribute  to  a  collision, 
is  a  fault  for  which  the  offending  vessel  and  her  owners 
must  be  responsible :  (See  The  Vanderhitt,  6  Wallace  (U.  S. 
Supreme  Court)  Bep.  225 ;  Ooslee  v.  Shute,  18  Howard's 
(U.  S.  Supreme  Court)  Bep.  463 ;  The  Relief,  Olcott's 
Adm.  (S.  Dist.  of  N.  Y.)  Eep.  104;  The  St.  John,  7 
Blatchford's  Circuit  Court  (2nd  Circuit)  Bep.  220).  But 
these  decisions  apply  only  to  steamers  meeting ;  where 
a  steamer,  pursuing  a  usual  course  down  or  up  a  river, 
meets  a  sailing  vessel,  the  fact  that  the  steamer  is  in 
snob  A  UBuaX  oonrse  does  not  alter  the  general  rule  that 
the  steamer  most  get  out  of  the  way  ot  tVud  «a\lmic 
ressel :  (See  The  E.  C.  Scranton,  Z  B\ato\doid!«  CVE<^\]i\. 
Court  (2nd  Cironit)  Rep.  220.)'£i>, 


There  were  pleadings  in  the  Admiralti 
the  latter  suit  only,  and  these  pleadings 
the  main  facts  of  the  case.  The  petitic 
behalf  of  the  Cohgne  was  as  follows : — 

1.  Shortly  before  midnight  on  the  5th  Jaz 
paddle  wheel  steam  vessel  Cologne,  of  324  too 
and  120  horse  power,  whilst  on  a  voyage  from 
Ostend,  was  proceeding  down  the  river  Th 
rounding  the  Isle  of  Dogs  on  the  north  side  o 
river. 

2.  The  tide  at  such  time  was  about  one  hour  i 
before  high  water,  the  weather  was  fine  and  cle 
was  bright  moonUght,  and  the  Cologne  was  pi 
under  steam  at  the  rate  of  about  from  eereii 
miles  an  hour,  with  her  proper  reguktioo  % 
exhibited  and  burning  brightly,  and  with  a  ?ood 
being  kept. 

3.  The  Cologne,  under  her  starboard  helffl,p 
to  round  the  point,  keeping  over  to  the  north  sid 
said  river,  and  when  a  little  below  the  lower  en 
Millwall  ironworks  the  above-named  steam  Teasel 
was  seen  with  her  g^i^en  Ught  open  at  the  dii' 
about  from  one-half  to  three-quarters  of  a  mile  t 
Cologne,  and  slightly  on  her  starboard  bow. 

4.  The  Ranger  was  considerably  further  ova 
south  side  of  the  said  river  than  the  CVogiu, 
Cologne  was  kept  under  a  starboard  helmalongt 
shore ;  and  the  Ranger,  with  her  green  and  i 
lights  only  open,  appeared  for  some  time  to  be  i 
to  pass  to  the  southward  of,  and  on  the  starboai 
the  Cologne,  as  she  could  and  ought  to  haye  ( 
instead  of  so  passing  the  Cologne,  the  Ranger  in 
ported  her  helm,  and  caused  immediate  dangei 
eion,  and  although  the  helm  of  the  Cologne  was 
put  hard  a-starboard,  and  her  engines  w*^re  ord 
stopped  and  reversed,  the  Ranger  with  her  at 
the  Cologne  on  her  starboard  paddlebox  and 
and  did  her  a  great  deal  of  damage. 

5.  Those  on  board  the  Ranger  did  not  kw 
look-out. 

6.  Those  on  board  the  Ranger  neglected  to  ^ 
measures  for  avoiding  a  collision  with  the  Col 

7.  The  helm  of  the  Ranger  was  impropt 
port. 

8.  The  said  collision  was  occasioned  by  tl 
navigation  of  the  Hanger. 

9.  The  said  collision  was  not  in  any  way  oc 
the  Cologne. 

The  answer  filed  on  behalf  of  the  Ran 
follows : — 

1.  The  screw  steamship  Ranker,  of  the  bui 
tons  register,  or  thereabouts,  propelled  by  ei 
horse  power,  being  tight,  staunch,  strong, 
and  well  found,  and  navigated  by  her  said 
crew  of  twenty-three  hands,  left  the  port  o: 
in  Ireland,  on  the  3l8t  Dec.  1870,  laden  wij 
cargo,  bound  to  the  porta  of  Plymonth  and  I 

2.  Shortly  before  11.50  p.m.,  on  the  .5th  Ji 
(1871),  the  wind  was  about  N.W.,  and  the  ti( 
and  of  the  force  of  about  two  knots  an  hour, 
was  fine  and  clear,  and  it  was  moonlight ; 
steamship,  in  the  prosecution  of  her  £.aid 
proceeding  up  Greenwich  Beach  of  the  rr 
upon  the  north  shore,  and  steaming  at  the  i 
four  and  a  half  to  five  knots  an  hour.     The 
the  Admiralty  regulation  lamps,  to  wit,  a 
lamp  at  the  foremast  head,  a  grreen  lamp  on  t 
side,  and  a  red  Limp  on  the  port  side,  dulv  e: 
burning  well  and  brightly,  and  a  g^ood  look-o 
kept  from  on  board  her. 

3.  Whilst  the  Ranger  was  thus  proceeding, 
(which  afterwards  i)roved  to  be  the  Cologne) 
a  distance  of  about  three-quarters  of  a  mile, 
about  one  point  and  a  half  on  tho  starbcHurc 
Cologne  came  on  down  the  river,  exhibiting  h 
and  port  Ughte  only  to  those  on  board  the  Bam 
direction  to  pass  the  Ranger  upon  her  port  s 
Ranger  was  kept  on  her  course  along  t-ht  i 
The  Cologne  kept  on  as  if  intending  to 


\ 


on  her  port  side,  until  she  neared  the  mM 
suddenly  altered  her  oourse  and  att^  TTSM 
vssT!^yiivx\  ^1  ^^<&   Ranger,   and  i 
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nger  waa  put  hard  &  port,  and  her  endues  ' 
and  TCTOtaed  full  ap«ed,  tho  Calognt  »□ 

I  hei  Btarboard  fore  Bponson  struck  the 
}T  Btem.  and  did  her  conaidentble  danuga, 
ftdnysr  aground  ou  the  north  side  of  the 

icniin  appears,  the  defendants  den;  the 
veral  aTermente  in  the  pluntiffa'  petition. 

colliiiion  Kaa   ococnaioaed  solely  by  the 
(ation  of  the  Cologne. 
'olhsioD  wus  in  no  degree  oacasioned  by 
those  OQ  board  of  her. 
ng.-i  were  Ibereiipon  concluded. 
1)1  occurred  in  Greenwich  Beach,  about 

thi.-  edge  of  a  wharf  belonging  to  the 
serviiiicy,  and  about  50  feet  oelow  a 
moored  to  the  north  shore,  aud  used 
0SC3  of  a  ferry  called  Potter's  Ferry, 
lutimcwaslastquartcr'sflood,  and  the 
moored  to  and  from  ahorc  according 
■as  in  shore  at  tho  time, 
to  tho  case  set  up  on  behalf  of  the 
c  on  board  that  vessel  first  sighted  the 
jf  the  H'lmjer  when  the  Cohjyne  waa 
[itford  Ureuk.  The  Cologne  at  this 
he  northward  of  mid-channei,  coming 
'th  side  of  the  river  under  a  starboard 
10  green  light  of  the  Biingev  bore 
point  on  the  Cologiie't  starboard  bow. 
ic  Hanger,  the  maHter  of  the  Cofopne 
lis  helm  about  a  point.  Before  passing 
■y  no  other  light  of  the  fiuiijer  oetame 
osc  on  board  the  Colognii,  bat  just 
.■sJlisioii  the  Ranger  opened  her  red 
e  ('■■'liyue  )Ki!i3ed  the  ferry,  her  master 

the  HiDi'jr.!-  was  porting,  and  hailed 
ler  helm  to  starboard,  and  ordered  the 
Im  liard  a-Btarboard,  and  her  engines 
.andreversedi  his  orders  wereobeyed. 
3  orders  the  Cologne  was  heading 
n  tbc  north  shore,  but  at  the  time  of 

was  heading  in  towards  the  north 
mikstei'  of  tbe  Cologne,  who  had  been 
y  of  the  same  owners  for  thirty  years, 
ears  a  master  mariner,  and  constantly 
time   navigating   the   river  Thames, 

there   was  a  practice   for    steamers 

II  the  Thames  in  a  flood  tide  to  keep 
rth  shore.  As  to  this  practice,  Capt. 
chief  harbour  master  of  tho  river 
weiity  years,  was  called  on  behalf  of 
uf  the   Oolognf. ;  his  evidence  was  as 

otion  extends  from  where  to  wheie? — At 
iidB  frotn  Greenwich  to  London  Bridge, 
tormtrly  from  Tantl^t  Creek  f — Yes,  from 
[The  Court  -.  Dr.ea  that  inclndethe  plane 
n  i— BuK,  Q.C,  :  Tea,  my  Lord.] 
Where  do  yon  live  ?— I  live  at  Greenwioh. 
.m  Oreeuwich  to  London  Bridge.     Where 
at  what  part  in  the   riTcr — yonr  joriedic- 
linow   eiaatly '^—Opposite    Child's    Coal 
'ill  find  tbem  at  East  Gteenwieb. 
n  the  hospital  P— Below  the  hospital, 
.on  :■— A  short  qnarter  of  a  mile, 
attendance  here  yesterday  P — Yea. 
anppose,  being  harbour  maater,  know  this 
well — Greenv4icb   and   Limehonse   Beach 


shore  out  of  the  track  of  Teasels  coming  np  in  the  tide 
which  voald  be  on  the  south  ahore. 

That  wonid  be  the  reason  of  the  praotioe  P— I  soppoae  so. 

Bull,  Q.C. — Is  there  any  prsoticB  for  vessels  coming 
np  with  the  flood  tide  goingr  on  the  eonth  shore  P — Yea ; 
the;  generally  keep  in  tho  tide  i  but  this  reach  ia  a  very 
oircnitona  reach,  a  form  of  horsesboe,  so  that  tliere  cannot 
be  any  absolute  rule  made  for  that  reach. 

When  yon  speak  of  the  praotioe,  do  yon  apeak  of  an 
invariable  practice,  or  a  practioB  sometimes  followed  P — 
An  invariable  praotioe  by  all  ahips  when  they  possibly 
can  navigate  upon  the  north  shore  ^ing  down  wiUi  the 
flood  tide. 

Cross. examined. — That  is  to  say  they  keep  well  over. 
BocardLng  to  yonr  notions ;  keep  weU  into  the  noriih 
shore  f— Yea. 

Not  rather  to  the  northward  of  mid-channel  P— WeU 
over  to  the  north  shore. 

You  Bay  they  keep  weU  over  to  the  northward  of  mid- 
channel  F— Well  over  t«  the  north  shore,  as  olose  as  thej 


'e  any  practice  as  to  which  side  of  the  river 
[  down — steamers  coming  down  am  to  keep 
wn  from  Limehonse  Beach  iiAa  Greenwich 
1  Blackwall  Beach  with  tbe  flood  tide  F— 
I  keep  on  the  north  shore. 
— Tesaela  coming  down  wUh  a  flood  tide 
I  on  tbe  north  shore  F— Eaep  ob  th«  noiUi 


Not  rather  to  the  northward  of  mid-ohaniiel  P — Over  to 
the  north  shore. 

Not  over? — Not  over,  no;  over  to  the  north  ahore. 
There's  only  000  feet  of  navigation  there. 

When  you  get  out  of  Limehonae  Beaoh  ;  Limehonse  ia 
very  circuitoas.  is  it  not? — No  ;  that  is  atroighter  than  in 
Qreenwich  Beaoh. 

How  far  nonld  two  vessels  see  one  another  dear  of  the 
land  in  Greenwioh  Beach  P — A  ship  at  tbe  lower  port,  where 
my  office  is,  would  see  a  sbip  coming  out  of   Limehonse 

I      How  far  oft  ia  that — what  distance  ? — I  should  think 

I  abouthalf  amile,  dear. 

I       Examined  by  the  CoT7BT.~Yon  aiij  vsaaela  go  down 

I  on  the  north  shore  when  they  can ;  what  do  yoo  mean  by 

I  when  they  can  F— When  there  is  nothing  else  working  up 

I  on  that  shore. 

I  Then  vessels  would  not  go  down  on  the  north  shore  if 
a  vessel  was  worWing  np  on  the  norlh  shore  F — No,  ooold 
not  go  down  Uien ;  but  at  naorly  high  water  no  ship 

I   would  be  working  there,  there  would  be  no  tide  for  her. 

The  case  set  np  on  behalf  of  the  Ba-ager  was, 
I  that  when  she  waa  off  Cnbitt'a  Town  Church,  a 
I  little  below  Greenwich  Hospital,  and  well  over  on 
I  the  north  side  of  the  river,  the  mast  head  and  red 
light  of  the  Cologne  were  sighted,  the  latter  vessel 
.  being  about  oppoaitfl  Deptford  Creek.  The  Cologne'^ 
lights  bore  about  two  points  on  the  Ranger's  star- 
board bow.  The  BangeT'e  helm  was  then  ported 
to  round  the  point,  and  to  bring  her  nearer  in  to 
the  north  shore.  It  was  alleged  that  the  Cologne 
was  to  the  southward  of  mid-channel ;  that  she 
starboarded,  and  so  brought  about  tbe  collision. 
i  Tho  vessels  came  together  about  three  minutes 
after  they  first  sighted  each  other,  and  when  there 
waa  actutd  danger  of  ciiUision,  the  helm  of  the 
RangeT  was  put  hard  a  port,  and  her  engines 
stopped  and  reversed,  so  that  by  the  action  of  her 
screw  her  bead  might  bo  thrown  to  starboard,  but 
it  was  then  too  late.  Her  master,  who  had  hod 
,  twenty  years'  eiperience,  denied  that  there  was  anj 
practice  for  vessels  to  come  down  on  the  nortft 
shore,  and  alleged  that  the  ordinary  rule  of  the 
road  appUed.  Whilst  he  was  under  examination 
,  on  this  point,  the  learned  judge  of  the  Admiralty 
,  Court  said:  "As  at  present  advised,  I  should  not 
I  be  infiuenced  by  this,  as  the  Elder  Brethren  aay 
there  is  no  practice,  no  river  regulation ;  it  is  no 
use  pursuing  it ;"  but  he  gave  leave  to  the  owners 
□f  the  Cologne  to  produce  evidence  as  to  tbe  prac- 
tice of  the  river,  which  was  afterwards  done,  and 
is  before  set  out.  The  master  of  the  Ranger.wmA 
that  it  was  bis  practice  to  keep  along  the  north 
shore  coming  up  the  river,  so  aa  to  pass  veaaala 
port  side  io  port  side. 

in :_  ( — I :_  j; — ,^  obbwbbu  6uh  partim 

>rto 
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the  southward  when  they  sighted  each  other.  The 
causes  were  heard  at  the  same  time  before  Sir  R. 
Phillimore,  assisted  by  Trinity  Masters,  and  he 
held  that  both  vessels  were  navigating  along  the 
north  shore,  and  that  both  were  to  blame.  His 
judgment  is  set  out  in  the  judgment  of  the  Judicial 
Committee.  From  these  decrees  the  owners  of 
the  Ranger  appealed,  and  the  owners  of  the  Cologne 
adhered  to  the  appeal. 

The  appellants*  reasons  for  appeal  were  (amongst 
others),  as  follow : — 

3.  Because  the  evidence  proved  that  the  Cologne, 
when  she  first  saw  the  Banger,  must  have  seen 
that  the  Ranger  was  proceeding  in  her  course  up 
the  river  upon  the  north  shore,  and  therefore  the 
Cologne  ought  not  to  have  starboarded  her  helm 
so  as  to  place  herself  across  the  course  of  the 
Ranger, 

4.  Because  the  evidence  proved  that  the  Ranger 
followed  the  proper,  course  of  navigation  by  keep- 
ing along  tne  north  shore,  and  took  all  proper 
measures  to  avoid  the  coUision. 

MUward,  Q.  C.  and  Gainsford  Bruce,  for  the  ap- 
pellants (the  owners  of  the  Ranger). — Both  vessels 
ought  to  have  ported  their  helms,  according  to  the 
ordinary  rule  of  navigation.  This  the  Ranger  did, 
and  she  is  therefore  not  to  blame.  According  to 
The  Esh  and  Niord  (ante  p.  1 ;  24  L.  T.  Sep. 
N.  S.  167;  L.  Rep.  3  P.  C.  436),  vessels  are 
free  to  navigate  citner  side  of  the  river  so  long 
as  they  take  proper  measures  to  avoid  collision. 
The  Ranger  had  a  right  therefore  to  be  on  the 
north  side  of  the  river,  and  the  Cologne  was  wrong, 
according  to  the  same  case,  in  attempting  to  cross 
from  south  to  north  of  mid-channel,  if  such  cross- 
ing caused  danger  of  collision.  In  Th^  Velocity 
(21  L.  T.  Rep.  NT  S.  686 ;  3  Mar.  Law  Cas.  0.  S. 
308 ;  L.  Rep.  3  P.  C.  44),  it  was  held  that  vessels 
navigating  the  river  Thames  are  not  to  be  treated 
as  crossing  vessels,  when  pursuing  a  course  up  or 
down  the  river,  and  in  so  doing  rounding  a  point 
in  the  river ;  but,  at  the  same  time,  it  was  held 
that  they  might  navigate  on  either  side.  Since  the 
decision  in  that  case,  there  has  been  no  settled  rule 
of  navigation  in  the  river.  There  should  be  some 
rule  laid  down.  The  only  known  rule  is  that  of 
port  helm.  It  is  not  enough  to  say  that  one  vessel 
must  get  out  of  the  way  of  another,  but  it  ought 
to  be  pointed  out  how  this  is  to  be  done.  In  a  reach 
of  a  river,  vessels  should  bo  treated  as  meeting, 
not  crossing,  vessels,  if  they  are  following  the 
course  of  the  river.  The  reach  ought  to  be  consi- 
dered for  the  purposes  of  the  course  they  should 
pursue  as  straightened  out.  The  Regulations  for 
preventing  collisions  at  sea  do  not  apply  (The 
Velocitg,  ubi  sup.),  and  the  only  rule  that  can  be 
applied  is,  that  both  should  port  their  helms.  The 
only  ground  that  the  Cvlogne  had  for  starboarding 
was,  that  the  Ranger  was  south  of  mid-channel 
when  sighted ;  but  the  court  below  found  that  the 
Ranker  was  to  north  of  mid-channel.  The  Cologne, 
even  if  her  contention  is  right  on  other  points,  is 
not  entitled  to  recover  on  the  pleadings,  as  it  is 
alleged  in  her  petition  that  the  Ranger  "was  consi- 
derably further  over  to  the  south  side  of  the  said 
river  than  the  Cologne  ;**  whereas,  infact,  both  vessels 
were  on  the  north  side.  There  is  no  allegation  as 
to  the  practice  of  the  river.  The  only  allegation 
charging  the  iJanr/er  with Marae  is,  that  she  "im- 
properly ported."  The  Ranger  was  right  in  port- 
ing; and  therefore  there  is  no  allegation  entitling 
the  Cologne  to  recover,  wluch  ia  tm^  m  tact. 


Bnti,  Q.  C.  and  Clarkson,  for  the  respotidi 
(the  owners  of  the  Cologne). — The  question  isj 
the  duty  of  two  vesels  rounding  a  point  in  opp 
directions.  On  this  point  the  judgment  of 
court  below  does  not  find  sufficient  facts ;  it  ( 
looks  the  question  of  the  practice  of  the  r 
Since  the  case  of  The  Velcciftj  (ubi  sup.),  the  A 
ralty  Court  has  declined  to  give  effect  to  any  j 
tice  in  the  navigation  of  the  river.  There  is 
a  practice  in  the  navigation  of  Greenwich  R' 
viz.,  that  vessels  coming  down  should  keep  s 
to  north  shore,  and  others  going  up  should  ke 
the  southward.  If  there  is  a  practice  to  thate 
then  the  presumption  is  against  the  vessel 
violates  it.  In  The  Velocitij  (ubi  sup.),  bu 
practice  was  proved,  and  such  a  practice  is  re 
able,  considering  that  sailing  vessels  comin; 
must  keep  over  to  the  southward  to  keep  ii 
tide,  and  that  steamers  must  therefore  keep 
to  the  northward  to  keep  out  of  their  way. 
case  of  The  Esk  and  Niord  (ubi  sup.),  is  not  a 
cable  to  the  present  facts,  as  there  the  point  n 
the  vessels  were  rounding  was  on  the  south  si 
the  river,  and  not  on  the  north,  as  here.  The 
of  port  helm  cannot  apply,  as  these  vessels 
not  in  any  way  within  the  rule  as  to  meeting 
sels,  as  explained  by  the  Order  in  Council  of 
July  1868.  They  were  not  meeting  end  on. 
Ranger  never  ported  for  the  Cologtie,  but  t 
round  the  point.  If,  then,  the  port  helm  rule 
not  apply,  and  the  vessels  are  not  to  be  treatc 
crossing  vessels,  that  is,  if  none  of  the  stati 
rules  apply,  then  the  ordinary  rules  of  navig: 
applicable  in  the  particular  place  must  be  apj 
and  if  there  is  a  well  ascertained  course  for  ve 
coming  down  the  river  and  another  for  ve 
going  up;  that  course  should  be  followed. 
Ranger  should  have  kept  to  the  south,  anc 
Cologne  to  the  north ;  the  Cologne  did  so,  ai 
not  to  blame,  if  the  Ranger  had  held  on  her  ori 
course  there  would  have  been  no  collision.  0 
.  question  of  pleading,  we  submit  that  the  4th 
7th  articles  of  the  petition  substantially  raisy 
issue  in  the  case.  The  effect  of  these  allega 
is  that  the  Rangt^r  was  further  to  the  south 
than  the  Cohgne,  and  that  she  ported,  ai 
brought  about  the  collision,  and  this  is  supp 
in  fact.  We  are  not  bound  to  show  that  she 
"  considerably  further  "  to  the  south.  More 
tho  duty  of  the  Ranger  to  go  to  the  southwa 
sufficiently  alleged.  Plaintiffs  are  not  bound 
more  in  their  allegations  than  to  allege  facts  ^ 
if  found,  will  show  the  defendants'  vessel  to  b 
and  a  mistake  in  a  fact  not  material  will  not 
entitle  them  to  recover. 

Tlie  East  Lnihian,  Lush,  241 ;  4  L.T.  Rep.N.  S 

1  Mar.  Law  Cas.  0.  S.  76  ; 
The  Alice  and  Tlk4t  Rosita,  L.  Rep.  2  P.  C.  21 

L.  T.  Bep.  N.  S.  753 ;  3  Mar.  Law  Cas.  N.  S. 

Mllward,  Q.C.  in  reply. 

The  judgment  of  the  court  was  delivered  I 
Barnes  Peacock. — This  was  a  suit  for  col 
between  two  steam  vessels  ;  the  steamer  Co 
a  vessel  of  324  tons  register  and  120  horse-p 
was  one,  and  the  other  was  the  screw  steai 
Ranger,  of  308  tons  register  and  40  horse-p 
Each  of  the  vessels  complains  of  the  other. 
says  that  the  other  was  in  fault,  and  eadi  f 
that  the  other  ran  against  her.  The 
that  the  Cologne  ran  with  her  starboud; 
against  her  stem.  It  appears  that  the 
\  ^o\Ti%^<^^^rcL  t^^  river,  and  the  Mcmg$ 
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up.     The  accident  happened  on  the  oth  Jan.  1871, 
l>et'wecn  half-past  eleven  and  twelve  o'clock.     It 
iras   a  fine  night  and  moonlight.     The  tide  was 
runniiig  up  about  the  last  quarter  flood  at  the  rate 
of  about  two  knots  an  hour.     It  seems  that  the 
TTaterway  in  tliat  part  of  the  river  was  about  900 
feet,  and  that  the  collision  took  place  about   150 
feet  from  the  north  shore,  at  a  short  disUmce  from 
a  barge  called  the  dumb  barge.     The  ciuestion  to 
be  considered  is,  whether  both  the  vessels  were  in 
fault,    and    if   not,    whether    either,    and    which 
of  them,  was  in  fault.     The  learned  judge  of  the 
Admiralty  Court  found  that  thoy  were  both    in 
fault,    and  divided   the   damages.      Each   of    the 
vessels  was  a  suitor  in  the  Admiralty  Court,  each 
complains  of  the  decision,  and  each  appeals  to  this 
court.     The  Cohgne,  by  adhering  to  the  appeal  of 
the  ii^au^er,  is  substantially  appealing.  The  learned 
judge  says  . — "The  Colofjue  was  proceeding  down 
the  river  Thames,  and  the  Ranger  was  proceeding 
up   the  river,   and   in  my  judgment  there  is  no 
question  of  practice  or  usage  as  to  the  navigation 
of  one  side  of  the  river  or  the  other,  which  can 
govern  or  aifect  this  question ;  nor  is  there  any 
rule   of  the  regulations  for  preventing   collisions 
applicable  to  this  case.   I  am  bound  to  say  that  the 
Elder  Brethren  of  the  Trinity  House  do  not  them- 
selves agree  with  each  other  as  to  the  vessel  which 
was  to  blame  in  this  case.     The  opinion,  therefore, 
I  am  about  to  deliver  is  the  opinion  of  one  of  the 
Elder  Brethren  and  myself;  and  I  think  it  fair  to 
make  that  statement  to  counsel.     I  will  read  the 
language  of  the  Elder  Brother  whose  opinion  I  am 
inclined  to  assent  to,  and  I  will  read  the  words  we 
have  agreed  to  use.     (The  words    are    these: — 
"  These  vessels  were  rounding  the  point  between 
Greenwich  and  Limehouse  Keaches    in  opposite 
directions,  the  one  under  a  starboard  helm  and  the 
other  under  a  port  helm,  and  rapidly  altering  their 
respective  bearings  from  each  other.     They  seem 
to  nave  been  both  navigating  on  the  north  shore, 
and  at  about  the  same  distance  from  the  shore. 
The  vessel  coming  down,  the  Cologne,  would  see 
the  other  vessel's  green  light,  and  might  be  induced 
to  conclude  that  she  intended  to  pass  on  her  star- 
hoard  side,  and  the  Cologne  would   consequently 
keep  on  under  her  starboard  helm.     As  the  vessels 
were  approaching  each  other  at  the  rate  of  about 
thirteen  knots,  and  only  three  minutes  had  elapsed 
from  their  first  sighting  each  other,  there  was  no 
tioie   for  the  Cologne  to  have  done  anything  to 
avoid  a  collision,  after  seeing  the  Ilangf^'^s  hght 
had  changed  from  green  to  red.  The  vessel  coming 
up,  the  lianger,  would  see  the  other  vessel's  red 
light,  and  might  also  suppose  that  she  intended  to 
pass  on  her  port  side,  and  w^ouid  therefore  keep 
under  a  port   helm.      When   the   Cologne's  light 
changed  from  red  to  green  "  (it  is  not  stated  at 
what  time  that  change  took  pltvce),   "which    it 
would  naturally  do,  there  was  no  time  or  room  for 
clearing  each  other,  even  by  the  Banner  putting 
her  helm  hard  aport,  which  was  done ;     and  then 
the  learned  judge  says,  "  In  these  circumstances  it 
seems  most  probable  that  both   vessels  were  to 
blame  for  the  collision."    Now,  let  us  consider,  was 
the  Cologne  to  blame  according  to  this  finding? 
The  learned  judge  says,  "  The  vessel  coming  down, 
tho  Cologne,  would  see  the  other  yessel's   green 
light,  and  might  be  induced  to  conclude  that  she 
intended  to  pass  on  her  starboard  side,  and  the 
(Mogne  womd  oonseqnentlj  keep  on  under  her 
•tarboard  helm."    It  appears  to  their  Lordships 


that  the  Cologne  was  not  guilty  of  any  negligence 
in  so  acting  upon  that  conclusion.  Then,  was  there 
any  fault  or  negligence  on  the  part  of  the  Banger  ? 
The  learned  judge  says,  **  The  vessel  coming  up, 
the  Banger,  would  see  the  other  vessel's  red  light, 
and  might  also  sui)pose  that  she  intended  to  pass 
on  her  port  side,  and  would  therefore  keep  under  a 
port  helm."  Now,  when  the  Banger  saw  the 
Cologne's  red  light,  she  saw  it  two  points  over  her 
starboard  bow,  and  therefore  the  Cologne  must 
have  been  nearer  to  the  north  side  at  that  time 
than  the  Banger.  If  the  Cologne  was  nearer  to  the 
north  side  than  the  Bangor  at  that  time,  the  Banger, 
if  she  thought  that  the  Cologne  would  pass  her  on 
her  ])ort  side,  must  have  supposed  that  the  Coloane 
would  cross  her  path.  Was  she  right  in  that 
supposition  ?  It  is  stated  that  there  is  a  practice 
for  vessels  going  down  to  keep  on  the  north  side. 
If  the  Cologne,  had  gone  much  to  the  south  she 
would  have  got  where  the  tide  against  her  was 
the  strongest.  There  was  no  good  reason  there- 
fore for  the  Banger's  supposing  that  the  Cologne 
would  cross  her  path  and  pass  on  her  port  side. 
On  the  other  hand,  the  Cologne  saw  the  Banger's 
green  light,  and  she  might  naturally  suppose  that, 
looking  to  the  practice  of  navigating  tnat  part  of 
the  river  by  vessels  goipg  down,  the  Banger  would 
pass  her  upon  her  starboard  side,  giving  green 
light  to  green  light.  In  the  case  of  The  VeTocify, 
which  has  been  referred  to,  it  was  held  that  vessels 
meeting  under  circumstances  like  these  did  not 
fall  within  the  14th  rule  of  the  regulations  for 
preventing  collisions.  That  rule  is,  "  If  two  ships 
under  steam  are  crossing  so  as  to  involve  risk  of 
collision,  the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way."  If  the 
two  vessels  were  within  that  rule,  the  Banger, 
seeing  the  red  Ught  of  the  Cologne  on  her  starboard 
side,  was  the  one  to  keep  out  of  the  way.  In  the 
case  of  The  Velocity,  it  was  held  that  vessels  under 
similar  circumstances  were  not  crossing  vessels 
withiu  the  meaning  of  the  14th  rule.  But  the  very 
circumstances  which  prevent  the  vessels  from  being 
deemed  crossing  vessels  within  the  meaning  of  the 
rule,  ought  to  have  led  the  Banger  to  suppose  that 
the  Cologne  was  not  about  to  cross  from  her  star- 
board side,  and  to  pass  her  on  her  port  side. 
Lord  Chelmsford,  in  giving  judgment  in  the  case 
of  Tlie  VelocUy  (L.  Kep.  3  P.  C.  U),  referring 
to  the  remarks  of  the  Judge  of  the  Admiralty 
Court  in  that  case,  said,  "  The  learned  judge  in 
delivering  his  judgment,  says :  *  We '  (that  is,  him- 
self and  the  Elder  Brethren  of  the  Trinity  House 
by  whom  he  was  assisted)  *  think  that  the  evidence 
estabhshes  that  the  Carbon  saw  the  masthead  and 
port  light  of  the  VelocUy  alone.'  "  The  case  of  tho 
Carhon  thete  is  like  the  present  case  of  the  Banger. 
"  *  The  vessels  were  therefore  crossing  under  tho 
rule  to  which  I  have  referred '  (the  14th),  *  and  it 
was  therefore  the  duty  of  the  Carhon  to  get  out  of 
the  way  of  the  Velocity.  The  course  which  the 
Carbon  adopted  was  to  port,  and  the  Elder  Brethren 
think  that  this  was  the  only  mode  of  getting  out  of 
the  way  in  the  circumstances.*  But,"  said  Lord 
Chelmsford,  "  the  fact  of  the  Carbon  having  seen 
the  port  light  of  the  Velocity  does  not  necessarily 
prove  that  the  Velocity  was  crossing  the  river,  as 
the  learned  judge  and  his  assessors  seem  to  have 
thought.  The  relative  position  of  the  two  Tessels 
when  they  first  came  in  sight  of  each  other  must 
not  alone  be  regarded,  but  also  the  bend  of  the 
river  in  the  part  where  the  coUision.  tAok:  ^W^. 
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A  vessel  rounding  the  curve  of  the  north  shore 
would  necessarily,  during  some  part  of  her  course, 
have  her  head  slightly  inclined  towards  the  south 
shore,  so  as  to  exhibit  her  port  light  to  a  vessel  in 
raid-channel  coming  in  a  contrary  direction,  and 
in  fact  the  Velocity  was  not  crossing  or  intending 
to  cross  the  river  when  she  was  seen  by  the  Carbon^ 
but  was  pursuing  the  regular  course  along  the 
north  shore,  keeping  as  near  to  that  shore  as  it 
was  convenient  under  a  starboard  helm."  The 
Velocity  in  that  case  was  very  much  in  the  position 
of  the  Cologne  in  the  present  case.  His  Lordship 
proceeded,  "The  appellant  alleged  that  this  was 
the  well-known  customary  track  for  vessels  going 
down  the  river ;  and  to  establish  their  case  in  this 
respect  they  called  Capt.  James,  the  principal 
harbour  master  of  the  river,  who  said,  *  It  is  the 
custom  that  vessels  going  down,  whatever  be  their 
tonnage  or  their  cargo,  and  whether  at  flood  or  ebb 
tide,  invariably  keep  on  the  north  side,  and  vessels 
coming  up  invariaoly  keep  on  the  south  side." 
Then  he  referred  to  the  statement  of  the  quarter- 
master of  the  Dreadnought,  who  gave  similar 
evidence,  and  said,  "  That  there  has  been  a  practice 
for  vessels  going  down  the  river  to  prefer  the 
north  to  the  south  side  is  proved  by  the  above 
evidence ;  but  that  there  was  any  custom  of  this 
kind,  in  the  strict  sense  of  the  word,  to  which  all 
vessels  would  be  bound  to  conform,  is  certainly  not 
the  fact."  In  another  part,  at  page  51,  he  says, 
"But,  putting  the  regulations  aside,  their  Lord- 
ships are  at  a  loss  to  discover  what  possible  blame 
can  be  imputed  to  the  Velocity.  She  had  a  perfect 
right  to  be  where  she  was,  and  she  was  pursuing 
a  usual  course  of  navigation  down  the  river,  from 
which  she  never  deviated  until  forced  to  do  so  by 
the  peril  of  a  collision,  into  which  she  was  brought 
by  the  sudden  change  of  course  of  the  Carbon.  On 
the  other  hand,  the  Carbon  appears  to  their  Lord- 
ships to  be  wholly  to  blame.  She  knew,  or  ought 
to  have  known,  that  a  vessel  coming  down  the  river 
had  a  right  to  run  down  on  the  north  shore ;  and 
in  the  position  in  which  she  was,  the  appearance 
to  her  of  the  red  light  of  a  vessel  on  that  side  of 
the  mid-channel  was  no  indication  that  the  vessel 
was  in  the  act  of  crossing  the  river ;  and  yet,  there 
being  nothing  else  to  justify  the  belief,  she  acts  at 
once  upon  her  hasty  and  erroneous  conclusion,  and 
so  occasions  the  collision."  Now,  the  Ranger, 
seeing  the  red  light  of  the  Cologne  on  her  starboard 
bow,  ported  her  helm  and  endeavoured  to  pass  the 
Cologne  on  her  port  side,  between  her  and  trie  north 
side  of  the  river.  Was  she  right  in  doing  that  P 
If,  as  in  the  case  of  TJie  Velocity,  she  ought  not  to 
have  supposed  that  the  Cologne  was  crossing, 
she  ought  to  have  kept  to  the  south  of  the  Cologne, 
and  then  the  accident  would  not  have  occurred. 
But  instead  of  that  she  endeavoured  to  pass  the 
Cologne  on  her  port  side,  and  brought  herself 
into  that  position  in  which  the  danger  of  a  collision 
became  imminent.  It  appears  to  their  Lordships 
that  the  Ranger  was  wrong  in  porting  and 
endeavouring  to  pass  on  the  larboard  side  of  the 
Cologne.  Their  Lordships  think  that  the  J?angrcr  was 
going  up  the  river  to  the  north  of  the  mid-channel 
where  she  would  get  the  tide,  but  that  when  the 
vessels  first  sighted  each  other  she  was  not  so  near 
to  the  north  side  of  the  river  as  the  Cologne.  It 
is  clear  that  when  the  vessels  first  sighted,  a  col- 
lision  wa^  not  inevitable.  They  were  at  least  half 
a  miJe 
from  each 


the  rate  at  which  the  two  vessels  were  approediing 
each  other,  taking  the  velocity  of  each,  it  took 
about  two  minutes  and  a  half,  or  three  minut 
before  the  vessels  could  reach  each  other.  Th^c-— ^ 
was,  therefore,  ample  time,  and  there  was  am{ 
room  in  the  river,  for  each  to  have  kept  cl 
of  the  other.  There  was  no  danger  of  a  collisic 
the  vessels  had  adopted  a  proper  course  when 
first  saw  each  other.  No  aoubt  the  danger 
imminent  at  last,  but  that  was  in  con8eqQeiiott>::>j 
the  vessels  being  in  a  wrong  position;  an^. 
appears  to  their  Lordships  that  the 
arose  from  the  Ranger  s  adopting  a  oom* 
which  she  ought  not  to  have  adopted.  T"' 
again,  did  *  the  Ranger  act  properly  when 
collision  became  imminent  P  Uould  she  ^ 
done  anything  to  avoid  itP  "Was  she  rij^  _ 
porting  her  helm  P  Ab  page  45  of  the  evidE>. 
the  master  is  asked — "Q..  Then  what  did  sh^^^, 
— A.  Altered  her  helm."  This  is  speaking  Qf-mzzrDf 
Cologne.  " Q.  Which  way?— A.  To  starfca^B^^ 
and  I  saw  his  green  light,  and  I  said  to  our  p^ 
*  Good  God,  he  has  got  his  helm  to  starbb-c^ 
Q.  Which  way  was  she  going  then,  or  trying-  to^ 
then  P — A.  Trying  to  come  to  the  northwaid  vfsf 
when  she  starboarded.  Q.  You  say  she  opeoe^ 
her  green  lii^ht ;  what  became  of  her  red  ?— i  j 
Shut  it  in,  and  we  lost  sight  of  it.  Q.  Well,  not, 
if  she  had  kept  on  her  course  ? — A.  The  coDian 
would  not  have  occured.  Q.  If  she  had  not  stir 
boarded  P — A.  If  she  had  not  starboarded.  Tte 
Court.  You  ascribe  the  collision  in  feet  to  1« 
starboarding  P — The  Witness.  Entirely.  By  Jfl- 
ward.  What  did  you  do  with  your  engines  P-i. 
Helm  to  be  put  hard-a-port,  and  stopped  andn* 
versed  the  engines.  Q.  When  did  you  do  tblf 
— A.  As  soon  as  we  found  the  Cologne  had  bUi* 
boarded."  Well,  now  the  pilot  says,  that  ia 
putting  the  helm  hard  to  port  he  did  not  mm 
that  the  vessel  should  act  as  in  the  ordinary  caM 
of  a  helm  being  put  hard  to  port,  because  he  re- 
versed the  engines,  and  when  be  put  the  hda 
hard  to  port  he  meant  it,  by  reversing^ the  engines, 
to  have  the  effect  of  starboarding.  But  it  did  not 
have  that  effect,  because  the  way  upon  the  vessel 
had  not  been  taken  off  by  reversing  the  engines, 
and  it  was  proved  that  the  Ranger  altered  her 
course  two  or  three  points  to  starboard  under 
the  port  helm.  If  she  had  not  altered  her  coarse 
under  a  port  helm,  in  all  probability  she  would 
have  gone  clear  of  the  Cologne ;  so  that  the 
accident  appears  to  have  been  caused  by 
the  fault  of  the  Ranger,  first  in  endeavon^ 
ing  to  pass  the  Cologne  on  ber  port  side,  and, 
secondly,  in  putting  her  helm  bard-a-port,  when 
the  vessels  were  almost  in  a  state  of  collision- 
The  I3th  rule  was  not  then  applicable  to 
the  vessels :  (See  the  case  of  Tlie  Velocity,  abow 
referred  to.)  It  may  be,  as  remarked  by  the 
learned  judge,  that  when  tbe  Cologne^a  light 
changed  from  red  to  green,  tbere  was  no  time  for 
clearmg  each  other.  But  it  was  by  the  feolt  of 
the  Ranger  that  the  vessels  were  in  that  position 
Their  Lordships,  therefore,  think  that  tne  acci- 
dent was  not  caused  by  the  faalt  of  both,  bat 
solely  from  the  fault  of  the  Ranger,  Botiifc 
has  been  said  that  the  Cologne  ia  not  entitM 
to  recover  against  the  Banger,  inasmudb  « 
she  must  recover  according  to  tbe  i04*^ 
tion  in  her  petition.    Now,   in  the  petition  fil- 


(some  say  three-quarters  oi  a  mV\e^  ^\«>W\.\»  \  ^v^^  \Xi^^  *'  t^^  Ranger  -was  ooosiderBbh 
Eich  other  at  that  time*,  and  oACOxdoii^  Vi  \  o^«c  \a  >3aft  %^:roi(H^  ^^  'cR.  ^^  «ud  ir 
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*Se     Cologne,**     The    word    "  considerably "    is 

Sjot   necessarilj  to  be  proved  to  the  full  extent. 

^iien    the    vessels     nrst    came   in    sight,    the 

<tn,ger  was  further  over    to  the  south   side  of 

e    river  than  the   Cologne;  the  master  of  the 

t'TM^cr  proved  that   he    saw    the  Cologne's   red 

fati  fcwo  points  to  his  starboard  bow.     He  cer- 

^1  jr    did  say  the  port  bow  in  the  first  instance, 

-fa^  corrected  himself  afterwards,  and  it  is  not 

^^^ary  now  to  inquire  whether  his  first  state- 

■^  ^    "^ras  made  by  mistake  or  not.    The  fact  is 

^       lime  saw  her  over  the  starboard  bow.    Then 

^-^<:i7iger  was  further  over  to  the  south  side  of 

*  xer  than  the  Cologne.    The  allegation  pro- 

= — "  The  Cologne  was  kept  under  a  starboard 

along  the  north  shore,  and  the  Ranger^  with 

in  and  masthead  lights  only  open,  appeared 

tne  time  to  bo  intendmg  to  pass  to  the  south- 

of  and  on  the  starboard  side  of  the  Cologne ^ 

3  could  and  ought  to  have  done ;  but,  instead 

o    passing  the  Cologne,  the  Ranger  improperly 

^^^Ki  her  nelm,  and  caused  immediate  danger 

<iollision;    and     although     the    helm    of    the 

^*o^ne  was  thereupon  put  hard  starboard,  and 

^^      engines    were    ordered  to   be   stopped  and 

!^^^psed,  the  Ranger  with   her  stem  struck  the 

^olof^ne  on  her  starboard   pcddle-box  and  side- 

^^Use,  and  did  her  a  great  deal  of  damage."    Their 

^:5^ttiships  think  that  the  case  really  comes  within 

**^8  allegation,  that  the  Ranger  was  more  to  the 

^^uth  than    the   Cologne,  and  that  the  damage 

^ose  from  her  porting  her  helm  and  attempting 

^  pass  the  Cologne  on  her  port  side.     Under  these 

^rcamstauces,  their    Loraships    think    that  the 

^cision  ought  to  be  reversed.    They  find  that 

there  was  no  fault*  on   the  part  of  the  Cologne, 

hud,  that  the  Ranger  was  wholly  to  blame;  and 

they  think  it  right  to  say  that  the  sailing  masters, 

of  whose  experience  and  asisstance  their  Lordships 

liave  had  tne  benefit,  are  both  of  that  opinion. 

!rheir  Lordships  will,  therefore,  humbly   advise 

BCer  Majesty  that  the  decision  be  reversed,  and 

that  the  Ranger  be  condemned  in  all  the  damages 

done  to  the  Cologtie,  with  costs  of  the  court  below 

and  the  costs  of  this  appeal.         Appeal  allowed. 

Solicitor  for  the  appellants,  Tliomas  Cooper. 

Solicitors  for  the  respondents,  Cattame  and  Co. 


on   APPEAL  PROM  THE  HIGH  COURT  OP  ADMIRALTY. 

Bee.  5  and  6, 1872. 

The  Frankland  ;  The  Kestrel. 

(Present :  The  Right  Hons.  James  W.  Colvile,  Sir 
Barnes  Peacock,  Sir  M.  E.  Smith,  and  Sir 
BoBERT  P.  Collier.) 

Collision — Fog — Regulations  for  preventing  coUi- 
sion  at  sea,  article  16 — Steamships. 
A,  steamship  going  ai  a  moderate  speed  in  a  fog,  on 
hearing  a  steam  whistle  sounded  mayiy  times,  in- 
diccUing  that  another  steamer  is  approaching,  aiid 
has  come  so  near,  thai  if  the  vessels  tlien  stopped 
they  would  he  within  hailing  distance,  is  bowid 
under  the  terms  of  Article  16  of  the  regidations  for 
preventing  collisions  ai  sea,  not  only  to  stop,  but 
to  reverse  her  engines,  a/nd  ought  not  to  wait  untU 
(he  vessels  sight  each  other,  wlien  stich  reversing 
would  he  too  uUe. 
This  was  an  appeal  in  cross  causes  of  collision  insti- 
tuted by  the  owners  of  the  Kestrel  against  the 
Vnmkkmd,  and  bj  the  owners  of  the  JtVankland 


against  the  owners  of  the  Kestrel.    The  appellants 
were  the  owners  of  the  Frankland. 

The  collision  occurred  at  about  9.30  p.m.  on  the 
23rd  April,  off  the  Norfolk  coast,  near  Cromer, 
about  six  or  eifi^ht  miles  to  the  southward  of  the 
Dudgeon  light  vessel.  The  tide  at  the  time  was 
flood,  and  was  running  to  the  southward  at  the 
rate  of  about  two  knots  an  hour.  The  Kestrel 
was  an  iron  screw  steamer  of  392  tons  register, 
manned  by  a  crew  of  twenty  hands,  and  was  pro- 
ceeding from  Kotterdam  to  Hull  with  a  general 
cargo  and  passengers.  The  Frankland  was  a 
screw  steamer  of  541  tons  register,  manned  by  a 
crew  of  eighteen  hands,  and  was  proceeding  from 
Sunderland  to  London  with  a  cargo  of  coals. 

The  case  set  up  on  behalf  of  the  Kestrel  was  that 
she  was  heading  N.N.W.  against  the  tide,  which 
was  upon  her  starboard  bow.  The  wind  was  light. 
It  was  the  mate's  watch,  and  he  was  on  the  bridge 
with  an  able  seaman,  who  was  on  the  look  out,  and 
also  a  Dutch  pilot;  a  second  man  was  on  the  look 
out  forward.  About  9  p.m.  the  weather  became 
thick  with  fog,  whereupon  the  mate  ordered  the 
engines  to  be  eased  and  the  master  to  be  called. 
The  master  immediately  came  on  deck,  and 
ordered  the  engines  to  dead  slow,  so  that  the 
speed  of  the  vessel  was  reduced  to  five  and  a-half 
knots  through  the  water  and  about  three  or  three 
and  a-half  knots  over  the  ground,  just  enough  to 
keep  way  on  the  vessel  against  the  tide.  The 
master  and  the  mate  remained  on  the  bridge  till 
after  the  collision.  From  the  time  when  the  fog 
came  on  until  the  collision  the  steam  whistle  of  the 
Kestrel  was  regularly  sounded  about  every  half 
minute.  About  9.30  p.m.  two  whistles  were  heard, 
one  on  the  port  bow  and  the  other  right  aheard.  The 
KesfreVs  steam  whistle  was  thereupon  sounded  and 
her  helm  ported  until  her  head  was  about  N.,  when 
the  helm  was  steadied.  After  a  short  time  the  green 
and  white  lights  of  the  Frankland  were  seen 
about  three  or  four  points  on  the  KestreVs  bow, 
and  distant  about  two  ships'  lengths.  The 
KestreVs  engines  were  reversed  full  speed,  and  the 
Frankland  was  hailed,  but  the  two  vessels  came 
into  collision.  The  stem  of  the  Frankland  struck 
the  port  side  of  the  Kestrel  with  such  force  as  to 
penetrate  into  the  middle  of  the  ship,  and  to  nearly 
cut  the  Ktistrel  in  two.  The  Kestrel  sank  three 
hours  after  the  collision. 

The  case  on  the  part  of  the  Frankland,  was  that 
she  was  steering  S.S.E.  in  a  dense  fog,  and  was 
making  about  two  knots  an  hour  through  the 
water,  the  tide  running  with  her  about  two  knots ; 
that  her  steam  whistle  was  sounded  at  intervals  ; 
that  her  lights  were  burning  brightly,  and  a  good 
look  out  was  kept;  that  the  steam  whistle  of 
another  steamer  was  heard  apparently  on  the 
starboard  bow,  and  that  the  engines  were  stopped, 
and  the  steam  whistle  sounded.  The  following 
statement  from  the  evidence  given  by  the  master 
of  the  Frankland  before  the  receiver  of  wreck, 
sets  out  the  facts  of  the  case : 

12.  That  on  Sonday,  the  23rd  April,  at  7.40  p.m..  the 
tide  at  the  time  being  flood,  the  weather  dear,  and  the 
wind  in  the  N.E.,  blowizig  a  light  breeze,  the  said  ship 
arrived  off  the  Dadgeon  h^ht  ship  ;  the  light  ship  bear- 
ing  aboat  S.S.E.,  three  miles  distant.  At  7.45  p.m.,  a 
dense  fog  oame  on,  which  completely  obscured  all  objects. 
Deponent,  who  was  on  deck  and  in  charge  of  the  vessel, 
ordered  the  enffines  to  be  slowed,  and  the  steam  whistlip 
to  be  sounded,  which  was  instantly  done,  plaoed  two 
hands  at  the  wheel,  and  proceeded  at  slow  speed  for  aboat 
twenty  minutiM.    (Jba  t«cQ^^^s^  >c4£D^ji^  'wi^  \E«Eiis% 


490 


MARITIME  LAW  CASES. 


Priv.  Co.] 


The  Frankland;  Tue  Kestrel. 


[Piiv.Ca 


brigbtly ;  they  are  attended  to  by  the  second  officer.) 
After  proceeding  slowly  for  abont  twenty  minntes,  and 
passing  several  steamers  on  the  port  and  starboard  side 
— the  steamers  could  not  be  seen,  but  deponent  could 
hear  their  whistles — at  8.5  deponent  ordered  the  engines 
to  be  put  dead- slow,  and  so  proceeded  until  about  9.25 
p.m.,  moving  very  slowly  with  the  tide  through  the  water. 
At  9.25  deponent  heard  a  steamer's  whistle,  which  he 

{'adged  to  be  about  two  points  on  the  starboard  bow,  and 
learing  the  whistle  coming  closer,  ordered  the  engines  to 
be  stopped.  Deponent's  whistle  was  at  this  lime  kept 
going  at  intervals,  and  replied  to  the  steamer's  whistle, 
which  also  appeared  to  answer.  Deponent's  vessel  was 
on  her  proper  course,  her  head  being  S.S.E.  At  9.30, 
deponent  suddenly  saw  a  steamer's  masthead  ligltt,  and 
immediately  afterwards  saw  the  red  light,  and  eutimated 
the  steamer  to  be  about  a  ship's  length  distant,  and  ap- 
parently crossing  deponent's  bow.  Deponent  seeing  that 
a  collision  was  inevitable,  deponent  ordered  the  engines 
to  be  put  full  speed  astern,  which  was  instantly  done, 
but  the  collision  took  place,  the  coming  steamer  striking 
deponent's  vessel  across  the  stem  with  her  port  bow, 
and  with  considerable  force. 

In  the  Admiralty  Court  the  owners  of  the  Kesfrel 
charged  the  FrauMand  with  proceeding  at  an  im- 
prop)er  rate  of  speed,  and  with  not  stopping  and 
reversing.  The  owners  of  the  Franhland  chargQ^ 
the  Kestrel  with  improperly  porting,  with  not  com- 
plying with  16th  article  of  the  Regulations  for 
Preventing  Collisions  at  Sea,  that  is  with  not 
stopping  and  reversing. 

The  case  came  on  for  hearing  before  the  learned 
iudge  of  the  Admiralty  Court,  assisted  by  Trinity 
Masters,  on  the  Slst  Jan.  1872,  and  he  pronounced 
the  Kestrel  and  the  Frankland  both  to  blame, 
saying  that  "  the  vessels  were  going  at  pretty 
much  the  same  rate — that  is  two-and-a-half  knots 
through  the  water.  It  was  absolutely  impossible 
to  decide  absolutely  by  the  mere  sound  of  the 
whistle  the  exact  direction  in  which  each  vessel 
was  proceeding,  although  the  sound  would  help  to 
decide  the  position  of  the  vessels,  as  the  vessels 
could  not  be  seen  at  a  greater  distance  than  that 
which  I  have  stated  (20()  or  J300  feet) ;  it  is  evident 
to  us  that  the  helm  could  not  have  been  put  one 
way  or  the  other  with  any  positive  certainty  of  its 
being  available  at  the  time  when  the  vessels  were 
seen,  to  prevent  the  collision.  Therefore  I  do  not 
decide  this  ciise  with  reference  to  any  alteration  of 
the  helm  of  the  K'jstreV  The  learned  judge  then 
pronounced  the  vessels  to  blame  on  the  ground 
that  they  did  not  stop  and  reverse.  This  part  of 
liis  judgment  is  set  out  in  the  judgment  of  the 
Judicial  Committee. 

From  this  judgment  the  owner  of  the  FranJcland 
appealed,  mainly  on  the  grounds  that  the  Frank' 
land  having  stopped  her  engines  as  soon  as  she 
heard  the  whistle  of  the  Kestrel,  and  reversed  on 
seeing  the  lights  of  the  Kestrel.,  so  complying  with 
the  16th  ALrticlo  of  the  Regulations  for  Preventing 
Collisions  at  Sea;  that  the  judgment  of  the 
Admiralty  Court  was  wrong  in  holding,  as  they 
alleged,  that  the  engines  of  the  Frankland  ought 
to  have  been  reversed  before  those  on  board  her 
had  ascertained  the  position  of  the  Kestrel,  and 
further  that  the  Kesfrel  improperly  ported.  The 
owners  of  the  Kestrel  did  not  adhere  to  the  appeal. 

Milward  and  Clarkson  for  the  appellants. — 
Article  16  only  applies  when  there  is  a  continuous 
approaching  of  two  steamships  :  {The  Earl  of  Elgin 
and  The  Jesmond,  ante,  p.  150 ;  L.  Rep.  4  P.  C. 
1;  25  L.  T.  Eep.  N.  S.  514).  The  Frankland 
had  stopped,  and  therefore  had  taken  measures 
to  put  an  end  to  the  continxxoxx^  appToaAbing. 
The  Kestrel  ported  and  held  on.    li  oiiq^q%^  ddc^ 


enough  on  her  part  to  avoid  the  risk  of  collision, 
taking  for  granted  that  the  other  vessel  will  obey 
he  rules  also,  she  has  fulfilled  the  obligation  im- 
posed by  those  rules.  The  Kestrel  ported,  whereai 
if  i>he  had  held  on  without  porting  there  would 
have  been  no  collision. 

Butt,  Q.C.  and  Priichard  for  the  respondents.- 
The  master  of  the  Frankland  heard  the  whistle  of 
the  Kestrel  continuously  approaching,  but  did  nd 
reverse  till  he  saw  the  Kestrel.  There  was  risk  m 
long  as  the  Kestrel  was  approaching,  and  he  should 
have  reversed  soonerl 
Milward,  Q.C.  in  reply. 

The  judgment  of  the  court  was  delivered  by  Sir 
Robert  P.  Collier. — This    is  a  case  of  collisioo 
between  two  steamers,  the  Kestrel  and  the  franJt- 
land,  somewhere  off  the  coast  of  Norfolk.    The 
judgment  of  the  Admiralty  Court  found  that  both 
were  to  blame.     From  this  judgment  the  Frtair 
land  appeals,  but  the  Kestrel  has  not  adhered  to 
the  appeal.    The  main  facts — which  appear  not  to 
be  in  dispute — are  these  :  the  Kestrel  was  steering 
about  north -north"  west,  the  Frankland  in  a  pe 
cisely  opposite   direction,  south-south-east    The 
weather  was  calm  there  being  scarcely  any  wind 
There  was  a  dense  fog,  and  tne  tide  was  flowing 
southward  about  two  knots  an  hour.     It  has  been 
contended  that  the  judgment  of  the  court  below 
is  vitiated  by  an  erroneous  findine  on  a  question 
of  fact  as  to  the  speed  at  which  the  Kestrel  wk 
going,  and  on  the  other  side  it  has  been  said  Uiit 
the  court  was  wrong  in  estimating  the  speed  d 
the  Frankland.    Their  Lordships,  after  carefully 
considering  the    evidence,   are    of   opinion  that^ 
whatever  opinion  they  might  have  been  disposed 
to  form  as  a  court  of   fii-st  instance,  there  wis 
sufficient  evidence  in  the    case   upon  which  the 
judge  of  the  Court  of  Admiralty,  who  had  the 
advantage,  which  their  Lordships    have  not,  d 
hearing  the  witnesses,  might  reasonably  find  as 
he  has  done ;    namely,  that  the  speed  of  both 
vessels  was   from  two  to  two  and  a  half  knots 
through  the  water.     It  has   been,   indeed,  sng- 
gcstcd   that   the  learned  judge   left  out  of  con- 
sideration  a  difference  well    known    to   nautical 
persons,    between   the    rate    of     a   vessel   going 
through  the  water  and  the  rate  of  that  vessel  going 
over  what  is  willed  the  ground;  but  their  Lord- 
ships see  no  reason  to  suppose  that   the  learned 
judge  can  have  overlooked  a  distinction  which  ap- 
pears so  clear  and  obvious.  The  finding  of  the  conrt 
upon  the  question  of  negligence  is  in  these  terms: 
"  I3oth  vessels  were  going,  in  truth,  in  the  moet 
absolute  uncertainty  as  to  the  proceedings  of  the 
other;   and   in   such  a  state  of  circumstances  I 
have   had  to   ask   myself  this   question, — Could 
anything  have  been  done  to  avoid   this  collision 
which  was  not  done  ?     And    the  opinion  of  the 
court,  fortified  by  that  of   its  nautical  assessors, 
is  that  upon  hearing  the  whistles  of  each  other 
so  near  and  approaching  each  other,  each  vessel 
ought  not   only  to   have    stopped   but  to  have 
reversed  until  its  way  was  stopped,  when  it  eoold 
have  hailed  and  ascertained  witn  certainty  which 
way  the  head  of  the  other  vessel  was,  and  whidi 
way  she  was  proceeding,  and  by  that  means  the 
collision  woula  or  might  have  b^n  avoided.    And 
this  being  the  opinion  of  the  court  it  will  enforce 
the  application  of  Article  16  of  Uie  B^;iilatk»ii 
for  preventing  CoUisioiiB    at    Sea»  whidi  il  ^ 
.  always  the  object  of  this  court  to  see  carrifid  «"*^ 
\  ^\x<&  «£L^\ftQ\Rx  ^su^sQ^Ti^tor  the  doe  and  p 
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tion  of  that  rule  would  tend  \erj  much  to 
nt  both  loss  oE  life  and  property,  of  which 
are  so  many  melaiicholc  instances  every 
in  this  court.  Their  liordshipa entirely  con- 
ith  the  learned  judge  of  the  Court  of  Admi- 
ns to  the  importance  of  enforcing  this  rule, 
iile  is :  "  Every  steamship,  when  approaching 
er  fhip  bo  as  to  involve  risk  of  collision, 
slncken  her  speed,  or.  it  necessary,  stop  and 
se :  and  every  steamship  shall,  in  a  fog,  go 
loderate  spcwl."  As  far  as  the  latter  part 
'  rule  is  concerned,  both  vessels  would  ajipear 
.-e  obeyed  it.  The  question  is  as  to  the  appli- 
1  of  the  first  part  of  the  rule.  The  Kiglrrl 
aving  adhered  to  theappoal  must  be  assumed 
re  been  in  fault;  and  their  Lordships  do  not 
it  necessary  to  determine  the  precise  extent 
lich  she  nas  in  fault.  It  has  indeed  been 
d  that  part  of  her  fault   was  in  porting  her 

Their  LordshipH  do  not  think  it  necessary 
>ide  whether  or  not  she  was  in  fault  in  so 
.  but  the  inclination  of  their  opinion  is  that 
irting  of  her  helm  under  Euch  circuin.stances 
t  be  properly  considered  as  negligence  on 
lart.  The  onl^  question  in  tho  cause  ia 
eror  not  there  iSBiifficient  evidence  to  justify 
iding  of  the  Court  of  Admiralty  that  there 
lec-ligence  on  the  part  of  the  Fmnkliud 
ia I [y  contributing  to  the  accident?  It  hna 
.rgued  that  the  effect  of  the  deciaiun  is  that 
steamship  in  a  fog  hearing  the  whistle  of 
3r  steamship  approaching  her,  ought  imme- 
,-,  without  reference  lo  the  distance  at  which 
ipH  may  appear  to  be  from  each  other,  or 
other  circumstancee,  to  roverce  her  engines, 
icir  Lordships  do  not  understand  the  Court 
niralty  to  have  laid  down  any  such  general 
'ition.  They  understand  the  finding  to  have 
x)uiiucd  to  the  circumstances  of  the  case, 
lase  circumstances  they  understand,  in  the 
n  of  the  court,  to  have  been  these,  as  far  ns 
aiiklund  is  concerned  :  That  she   was  nnri- 

in  a  fog  at  a  moderate  speed,  that  she 
a  whistle  sounded  many  times,  indicating 
steamer  was  approaching  her  and  had  come 
ear  to  her— -so  near  indeed  that  if  the  vessels 
icn  stopped  they  would  have  been  within 
t  distance — that  at  that  point  of  time  it  was 
»ry  for  the  captain  of  the  ^ViiKA-Iefnii,  under 
ms  of  the  rule,  not  only  to  stop  the  motion 
engines,  but  to  reverse  them,  so  a.H  to  stop 
itiun  of  his  vessel,  and  that  he  ought  not  to 
aited  until  the  vessels  sighted  each  other, 
ucli  a  manteiirro  would  have  been  too  late, 
eing  the  view  which  their  Lordships  take  of 
cision  of  the  Court  of  Admiralty,  they  are 
lion  that  it  is  right ;  and  for  these  reasons 
■ill  humbly  advise  Her  Majesty  that  that 
;nt  bo  affirmed,  and  this  appeal  dismissed, 

Appeal  diamUsi'il. 
iter  foi  the  appellantB,  Tliomat  Cooper. 
tors   for   tho   respondents,    Priicbitrd   and 
gents  tor  J.  and  T.  W.  HearfUld,  Hull. 


(Fresent— Sir  Jaues  W.  Colville,  Sir  R.  J.  PuiL- 
LixoRE,    Sir    B.iHN»    Peacock,    Sir  Mostacve 

SUITH,   Sir  R.  P.   COLUEB.) 

The  HiBERsiAS. 

COIIU: 

riimpuUioii 


-Compulsory  pitologc — What  amouati  to 

ion  —  Coloniol  tlaliileg  binding  upon  Ad- 

"nirer  of  relfdion  —  Canadian 

'irt.  r.  l;t,  sect.  1+;    27  §■  28 

I  Id.  f.  JW,  ("■<■(«. :;  itnd  ly. 

Cnloniol  sliifutc*,  iuipiming  rninptdfory pilotage  upon 
vcttelf  nariijniing  in  the  Knten  of  the  colnny,  aitd 
rdiifrlny  oi'-aert/roai  liiibllilii  for  Ike  iirglia>^iee 
of  pihilg  fitki-a  itnJrr  Kuelt  ei'iiijmlgioa,  are  bind- 
ing Kiiualhi  upon  Ihr  High  Cojirl  of  Admiralty 
and  the   Vice-Ad  mi  rn]tg  Conrts  (a). 

A  elalitle  snarling  that  fcrlaln  veneeh  "  ehall  lahe  or* 
btiard"  a  pilot  to  Anditef  tneh  vefteln  in  certain 
u-atei't  "  under  a  jientrlf  v  n^i'iil  I'li  amount  to  the 
pilotiuje  of  the  vi-miti,"  ichich  fieunlty  govt  to  a  fund 
for  the,  rrlirfof  deciiyed  pllofe,  rvndiTe  the  taking 
of  a  pilot  eompuJuonj  hjwii  fueh  veitel*,  oh  the 
ground  that  ulwu  a  glatutc  inflicts  a  penalty  for 
not  doing  iia  act,  the  penally  impliet  that  there  tt 
legal  compnUioH  to  do  the  tut,  whatever  ireaj  6a 
the  dvetinalioH  oj  the  penalty. 

Tlie  tico  Canadian,  elotutcs  euaeling  that  {27  ^  28 
T'l'c^  1-.  .IS,  geel.  10)  nuuterg  of  eertaXn  veneU 
h:at)iug  M-intreal  for  a  port  out  of  the  jiroalueo 
"ekall  fake  on  hoard  a  branch  pilot  for  and  above 
the  harbour  of  Quebec,  to  condnet  turh  veeeel, 
under  a  pnnalhi  cjiml  m  aiitnitnl  lo  the  pilotage 
of  lite  visel,  wliielt  paualtg  ihnll  go  to  the  Vecayed 
I'ilofi  Fund."  and  that  (27  .J"  28  Vict.  c.  13,  eeel. 
li)   "  no  oiftter,  .J'c.,  iihiiU  be  aneieerable  lo  any 

Serma  whaieiierfor  any  lue*  or  datnage  neetwfoitca 
y  the  fauU  or  iiteapaeily  n^any  qualifi^  pilot 
artiag  i»  charge  of  eiirh  ehip,  laitttin  any  place 
Khero  the  empl'ogofnt  of  tach  pilot  ie  eomunuory 
by  laio,"  are  to  Jn  riiul  and  eouftnu'd  a*  in  pari 
materiii,  and  Uie  vicui:r  of  n  ohip  navijj<Uing  the 
Itiner  Si.  Laitnvnee  [Cauadiau  lealere)  ittidiT  the 
direelion  of  a  pilot  laki-a  on  board  uiitler  (Acjiro- 
vivioiie  of  those  ttatittva,  einpinyii  the  piluliio  taken 
Ottboardhy  compideiounf  l-iic,  and  in,  therifoi-e, 
ceonerated,  aceordiiuj  to  the.  liio  of  Caniula,froin 
ali  liability  for  dainaijc  injliele<i  upon  another 
ve-url  by  tlu- pilot's  negligence. 
A  pwcer  of  selection  given  lotkipmatliie,  ^-c,  by  a 
statute.  (27  ^-  2H  Via.  e.  ."iS.  siet.  2.  Canadian),  by 
tnhiek  Uivy  iiuijf  (lAiifWR  "siifk  pilot  or  piloU  at 
they  may  think  fit"  from  among  crluin  licensed 
pilott,  there  ealled  "  branek  jiihfii,"  given  only  a 
rcslrieted  poice/t  of  adi-ctiiiH  out  of  a  parlivular 
clu4s,  and  therefore  din-a  not  creMc  the  nJation  of 
master  and  tervanl   beliceen  the  shipowner  ana 

(")  AlthoQsli.the  •locimon'' <>I  Amurii^aii  oourtii  dtuil  in 
tho  arRUtnoatn  likvri  been  vivcmo  in  tliu  KnirliHli  doulrina 
th»t  oompnliiory  pilotu|[o  oiinniitH,  ovon  witliuut  oxprsaa 
Btatatory  ciuiii|itiuii.  Irrini  luiljility  fur  tho  outs  of  a 
pilot,  7et  thi';  liave  huld  tliat  whuro  an  KnxH'ih  utatata 
rendam  pilataiio  oompulaor;  and  an  Aiuorimn  Khip  takei 
K  pilot  on  board  nndor  that  ntatnto  in  Knglinh  watera, 
■ha  is  entitlod  in  ■  suit  broi]|{l't  in  an  Atnorioan  oonrt 
to  the  Biomption  givan  by  EoKliih  law.  {Umilh  v. 
CouUr\/,  17  Peters'  (U,  9,  Saprsme  Court)  B«p.  20; 
1  Howardi'  Id.  28).  Boa  alio  Camp  v,  TKs  Ship  Jfar> 
eelliu,  1  Clifford'!  U.  S,  Cironit  Conrt  (lit  Clnnlt) 
B«p.  481 1  and  The  Alabama,  1  Beoediot  Dtitriat  Conri 
(B.  Diet,  of  N.  T.)  Bap.  477.— Ed. 
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This  was  an  appeal  from  a  decree  of  the  judge  of 
the  Vice- Admiralty  Court  of  Lower  Canada,  now 
the  province  of  Quebec,  in  an  action  brought  by 
the  appellants,  as  promoters,  against  the  re- 
spondents in  that  court  to  recover  damages  for 
tne  loss  of  certain  sugar  through  a  collision  which 
took  place  on  the  river  St.  Lawrence,  on  the 
16th  June  1868.  The  Court  of  Vice- Admiralty  of 
Canada  was  established,  immediately  after  the 
cession  of  that  country  to  England,  by  a  commis- 
sion issued  out  of  the  English  Court  of  Admiralty, 
which  has  been  renewed  irom  time  to  time  down  to 
the  present  time  (a).  A  Court  of  Vice- Admiralty 
had  previously  existed  there  when  the  province 
was  under  French  rule.  The  river  »St.  Lawrence 
at  the  place  where  the  collision  occurred  is  a  large 
navigable  river  below  bridges. 

The  action  was  commenced  on  the  19  th  June 
1868  by  an  affidavit  to  base  proceedings,  and  the 
defendants  (the  now-responacnts)  duly  appeared 
and  gave  bail. 

On  the  6th  Oct.  1868,  the  promoters  (the  now 
appellants)  filed  their  prelimmary  Act,  and  on 
the  20th  Oct.  they  filed  their  libel,  which  in  effect 
stated  that  on  the  16th  June  1868  they  were  the 
owners  of  2237  bags  of  sugar,  which  were  laden 
on  board  two  barges  named  the  A.  M^Farren  and 
the  Bon-a ;  that  the  barges  were  proceeding  up  the 
river  St.  Lawrence  in  tow  of  a  steam  tug  called 
the  Canada ;    that  the  steamship  Hibernian  was 

Eroceeding  down  the  river,  and  instead  of  altering 
er  course  so  as  to  keep  her  own  side  of  the  river 
and  pass  the  barges,  she  ran  into  them  and 
caused  them  to  sink,  and  the  sugar  was  wholly 
lost.  The  libel  further  alleged  that  the  collision 
took  place  entirely  through  the  want  of  proper 
care  and  through  the  unskilful  management  of 
the  persons  on  board  the  Ilihcrnuin. 

On  the  27th  Oct.  the  respondents  filed  their 
preliminary  act,  and  on  the  2nd  March  1869  filed 
responsive  allegations,  which  in  effect  alleged 
that  on  the  16th  June  1868  the  Hiherniatif  which 
was  a  mail  steamship  of  1391  tons  burden,  trading 
between  Montreal  and  Liverpool,  left  the  port  of 
Montreal  on  her  outward  voyage  bound  for  Liver- 
pool; that  "according  to  law  she  left  Montreal 
under  the  charge  of  a  duly  licensed  branch  pilot 
for  the  river  St.  Lawrence,  between  Quebec  and 
Montreal  (one  Adolphe  Li.see),  whose  duty  it  was 
to  pilot  her  to  Quebec  ;'*  that  "  all  orders  of  this 
pilot  were  instantly  obeyed  by  the  people  of  the 
Mihernian,'*  and  that  the  collision  occurred 
through  the  Canada  and  the  boats  in  tow  keeping 
too  much  to  the  south  side  of  the  channel,  and  by 
the  negligence  of  the  persons  on  board  the  Canada 
and  the  barges  in  tow. 

The  promoters  filed,  on  the  4th  March  1869,  a 
rejoinder,  which  alleged — 

1.  That  if,  on  the  eaid  16th  Jniie  last,  the  said 
steamship,  the  Hibernian,  left  the  port  of  Mont- 
real under  the  charge  of  a  dnly  licensed  pilot  for  the 
river  St.  Lawrence,  l^tween  Qaebeo  and  Montreal  (as  the 
respondents  allege),  one  Adolphe  Li86e,  whose  dntv  it 
was  to  pilot  her  to  Quebec,  the  said  pilot  was  and  had 
been  employed  bj  the  respondents  for  many  years,  and 
Bpeciallj  daring  the  summer  of  1868,  as  the  pilot  of 
the  said  steamship  Hibernian,  and  that  on  the  said 
oooasion  the  said  pilot  was  the  special  choice  and  selec- 
tion of  the  said  respondents. 

2.  That  bv  law  the  said  respondents  were  not  bound  to 
take  the  said  Adolphe  Lis^.to  pilot  the  said  steamship  from 

(a)  Ab  to  the  jnriadiotion  and  powen  ci\iQ^kdmknX\ij 
C<mrtB,  see  Notes  ante  pp.  477, 481. 


Montreal  to  Qaebec,  bnt  that  they  are,  and  were  at  thetiiM 
of  the  ooUiaion,  allowed  to  choose  from  amongst  the  doly 
licensed  branch  pilots  their  own  pilota,  to  be  exdasiTelj 
employed  by  them  in  piloting  the  steamships  forming  tl^ 
Montreal  Oc«ui  Steamship  Line,  belonging  to  the  said 
respondents,  of  which  the  said  Hibernian  is  one;  and 
that  the  pilots  employed  by  the  said  respondents  an 
their  own  servants  and  employes,  and  the  rrapondenti 
are  responsible  for  their  acts. 

3.  That  the  accident  and  collision  on  the  16th  Jnse 
last,  in  question  in  this  cause,  did  not  occur,  nor  do  t\» 
respondents  allege  it  to  have  oocnrred  throngh  the  negli- 
genco  or  want  of  skill  of  the  said  liceased  pilot,  but  wu 
owinsT  to  the  negligence  and  want  of  skill  and  fault 
excnsively  of  the  said  respondents. 

6.  That  the  said  accident  and  collision  was  not  the 
fault  of  the  pilot  alone. 

On  the  same  day  the  respondents  filed  a  snr- 
rejoinder  alleging — 

2.  That  as  owners  of  the  Hibernian  thej  were  by  kv 
compelled,  on  the  occasion  in  qnestion  in  this  cause,  to 
engage  a  branch  pilot  between  Montreal  and  Quebec  to 
pilot  the  vessel  from  the  former  to  the  latter  port,  and 
that  Adolphe  Lisoe,  who  actually  piloted  the  ship,  was  a 
duly  licensed  branch  pilot. 

3.  That  the  collision  in  qnestion  was  entirely  owio; 
to  want  of  care  and  unskilfulness  on  the  part  of  iht 
Canada  and  her  tow. 

The  pleadings  were  thereupon  concluded,  and 
evidence  was  produced  by  both  parties,  a  great 
portion  of  which  is  immaterial  to  the  present 
appeal,  the  sole  question  raised  bj  the  appeal 
bemg,  whether  the  owners  of  the  Hibernian  were 
responsible  for  damage  done  bj  the  fault  of  the 
pilot. 

The  facts  proved  with  respect  to  the  employ- 
ment by  the  respondents  of  the  pilot  are  as 
follows :  The  pilot,  Adolphe  Lis^e,  who  was  ad- 
mitted by  the  appellant  to  be  a  duly  licensed 
branch  pilot  between  Quebec  and  Montreal,  bad 
been  in  the  employment  of  the  respondents  since 
the  year  1860,  and  took  his  turn  with  two  other 
branch  pilots,  who  were  also  in  the  respondents' 
employ,  in  piloting  the  mail  steamers  belonging 
to  the  Montreal  Ocean  Steamship  Company,  ci 
which  the  respondents  are  owners,  and  of  which 
the  Hibernian  is  one,  between  Montreal  and 
Quebec.  The  pilots  so  engaged  were  free  from 
the  duty  imposed  upon  other  pilots  for  the  pait  of 
the  St.  Lawrence  between  Montreal  and  Quebec, 
of  piloting  any  vessels  whose  owners  engaged  them 
with  the  consent  of  the  master,  deputy  master,  or 
registrar  of  the  Montreal  Trinity  House,  but  being 
duly  qualified  branch  pilots,  they  occasionally 
piloted  other  vessels  when  not  employed  in  pilot- 
ing the  mail  steamers.  For  piloting  the  mail 
steamers  these  pilots  received  only  the  ordinary 
tariff  rates ;  but  as  these  steamers  were  of  veiy 
large  tonnage,  and  consequently  of  considerable 
draught  of  water,  and  they  were  paid  in  propor- 
tion to  the  draught,  their  employment  was  more 
lucrative  than  t&t  of  the  other  pilots.  They 
were  selected  from  among  the  other  pilots  for 
their  superior  skill. 

By  a  Canadian  statute  (12  Yict.  c.  117),  entitled, 
'*  An  Act  to  Repeal  a  certain  Act  and  Ordinance 
therein  mentioned,  relating  to  the  Trinity  House 
at  Montreal,  and  to  Amend  and  Consohdate  the 
Provisions  thereof,"  the  master,  depaty  master, 
and  wardens  of  that  Trinity  House  were  em- 
powered (sect.  5)  to  make  bye  laws  for  certain 
purposes,  and  amongst  others,  '*  for  the  goreni- 
ment  and  reg^ulation  of  pilote  for  and  abofe  te 
harbour  of  Quebec,  and  tne  same  to  reToka^  ■!!■• 
«  and  amend,  Sco.,"  and  to  enforoe  tiia  eieonV*"  '^ 
\  ^i^i<&V]^^B!f(1^^Axu^^'^QleQ(«ndBd  that  radbtli 
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were  aanctionod  and  confirmed  by  the  Goremor- 
General  of  the  Province  iu  Couucil.  By  ecct.  14 
of  the  above  Act,  no  person  can  bo  appointed  aa 
&  pilot  for  and  above  the  harbour  of  Quebec 
until  duly  examined  and  certificated,  as  therein 
provided.  By  a  bye  law  made  under  the  provi- 
Biova  of  the  Act,  on  the  18th  Jfarch,  1869,  and 
afterwards  appioved  by  the  Governor- General  in 
Council,  it  was  ordained  that  it  should  be  lawful 
for  the  master,  deputy  master,  aiid  wardoDS  of  the 
Trinity  Houmc  of  Montreal  to  appoint  by  branch 
or  warrant  fit  and  proper  persons  to  be  branch 
pilots  for  and  above  the  harbour  of  Quebec,  pro- 
vided that  such  persons  had  been  duly  examined 
and  certificated  under  the  14tb  section. 

Sect.  18  of  the  same  Act  provided  for  the 
annual  publication  by  the  registrar  of  the  Trinity 
Hoase  of  a  list  of  the  branch  pilots  for  and  above 
Quebec,  and  the  number  of  pilots  in  the  list  for 
the  year  iu  which  the  collisiou  happened  was 
twenty-seven,  among  them  being  Adolphe  Lis^, 
the  pilot  in  question.  By  the  2:trd  section  of  the 
BHine  Act,  and  by  another  Cnnadian  statute  ('20 
Vict.  c.  127,  F.  1),  the  Trinity  House  of  Montreal 
are  impowered  to  make  a  bye  liiw  establishing  a 
tariff  of  rates  to  be  paid  for  the  pilotage  of 
vessels  between  Quebec  and  Montreal,  np- 
wards    and  downwards,   and    pcnalti 


paying,  or  offering  higher  rates  of  pilotage.  Such 
a  bye  law  was  made  by  the  Trinity  House,  and 
approved  by  the  Governor- General  in  Council  on 
ttie  'Ijth  May  1866,  and  it  was  there  provided  that 
the  tariff  for  sea-going  steamers  between  Montreal 
and  Quebec  should  be  2dols.  -10c.  for  each  foot  of 
draught  of  water.  By  sect.  2t  of  the  same  (the 
former)  Act,  a  fund  known  by  the  name  of  the 
"  Montreal  Decayed  Pilots'  Fund,"  which  has  for 
its  object  to  assist  pilots,  and  the  widows  and 
children  of  pilots  who  have  fallen  into  distress,  and 
Tvhich  had  been  placed  under  the  control  of  the 
Trinity  House  by  a  former  Act  (2  Vict.  c.  19,  s.  20), 
■was  continued  in  their  bands. 

By  a  Canadian  statute  (27  &  28  Vict.  c.  ID), 
entitled,  "  An  Act  to  amend  the  Law  respecting 
the  Navigation  of  Canadian  Waters,"  it  is  enacted : 
Sect.  14: 

No  owner  or  maRter  of  an;  ship  shall  be  uiiwenible 
to  any  peciiOD  whatever  for  any  loss  or  damSiite  oooMioned 
by  the  fanlt  or  inoapaoitj  of  Bny  qualified  pilot  aatinE  in 
charge  of  gnch  ship  within  any  place  where  the  emploj- 
ment  of  aacb  pilot  la  compulsory  by  law. 

By  another  Canadian  statute  (27  &  28  Vict.  c.  .'>8), 
entitled,  "  An  Act  to  amend  the  Act  passed  in  the 
twelfth  year  of  Her  Majesty's  reign,  relating  to 
the  Trinity  House  at  Montreal,"  after  reciting 
that  doubts  had  arisen  as  to  the  construction  of 
that  Act  (12  Vict,  c.  117),  it  is  enacted  : 

Sect.  2 : 

The  regietrar  of  the  eaid  THuity  HoDse  of  Hontrenl 
shall   record  in  a  regiiiter,   to  be  kept  by  him  for  that 

Earpoee,  the  namee  and  residoDoe  in  Montreal  of  all  anch 
ranch  piluts  oa  ehnll  report  thomiielTea,  from  ainoiigat 
whom  it  aliall  be  oompetsnt  for  all  shipmasterii  andotbera 
reqairini^  branch  pilot?  to  Helo<Tt  aucn  pilot  or  pilo^  aa 
tbey  may  think  fit,  other  than  tboee  aotnally  engaged  to 

Eilol  thr  ocean  mail  steamers,  or  any  of  them,  and  to 
id^cats  to  the  said  rcgintrar  the  name  or  aamei  of  laoh 
pilot  or  pilots  as  the;  may  stlect ;  and  on  euDh  eeleotion 
Daiiig  approved  by  the  master,  deputy  maBter,orr(wia(rar 
of  the  eaid  Trinity  Hooae  of  Montreal,  it  ahall  be  the 
dn^  of  the  laid  regiatrar  immediately  to  raoord  inoh 
MMotian  and  approval  in  a  legiatct  to  ba  kept  b;  Lin 
foe  Uiat  pnpota,  and  tlieieDpon  and  not  oQieiwiw,  noh 


pilot  or  pQota  ahall  be  held  and  oonsidered  to  all  intanta 
and  pnrpoaea  as  engaged. 

Sect.  3: 

When  so  engaged,  every  branoh  pilot  who  shall  refaw, 
decline,  or  Qoilect  to  take  eharge  of  any  ahip,  Bt«amer,  ot 
other  vessel  for  whioh  ho  shall  have  been  ao  selected  aa 
aforoaaid,  npon  being  required  so  to  do  by  the  maatet, 
or  any  officer  belonging  to  snob  ship,  steamer,  or  vessel, 
or  by  any  officer  of  the  said  Trinity  House  of  Montreal, 
nnleaa  (in  any  of  the  caaea  in  the  aaid  Act  mentioned)  it 
shall  be  unsafe,  Ao.,  .  .  .  shall  forfeit  for  each  anoh 
offence  any  sum  not  exceeding  ton  ponnda  currency,  and 
shall  be  liable  to  be  diAmissod  from  being  a  branch  pilot, 
or  anapended  from  acting  as  Buoh  at  the  diacretiou  of  the 
maater,  deputy  master,  and  wardeni  ot  the  said  Trinity 
House  of  Montreal,  or  any  of  them. 

Sect.  10  : 

The  master  or  person  in  charge  of  such  Teasel  over 
125  tona,  leaving  the  port  of  Montreal  for  a  port  out  of 
this  province,  shall  take  on  board  a  branch  pilot  for  and 
above  the  harbour  of  Quebec,  to  conduct  such  veaael, 
under  a  penalty  equal  in  amonot  to  the  pilotage  of  snoh 
vessel,  which  penalty  ahall  goto  the  Deoajed  Pilots'  Fnnd 

By  a  Canadian  statute  (12  Vict.  c.  U),  entitled 
"  An  Act  to  consolidate  the  Laws  relating  to  the 
Powers  and  Duties  of  the  Trinity  House  of  Quebec, 
and  for  other  purposes,"  powers  ore  given  to  that 
Trinity  House  to  make  bye  laws  for  the  regulation 
and  government  of  pilots  for  the  port  of  Quebec, 
which  is  there  defined  (sect.  11)  to  bo  all  that  part 
of  the  St.  Lawrence  between  the  basin  of  Portneiif 
and  the  Gulf  of  St.  Lawrence,  and  that  part  of  the 
Gulf  which  is  in  the  province,  and  all  rivers,  4o., 
where  the  tide  flows  in  that  part  (the  harbour  of 
Quebec  being  (sect.  12)  that  part  of  the  rivor  St. 
Lawrence  between  St.  Patrick's  Hole,  inclusively, 
to  the    Cau    Rouge  River,   inclusively,  and   that 

Eirt  of  the  rivers  Montmorency,  St.  Charlea 
tchemin,  Chaudi^re,  Cap  Rouge,  and  others, 
where  the  tide  ebbs  and  flows) ;  to  license  pilots 
(sect.  15) ;  and  {sect.  53)  vessels  going  outwarda 
to  sea  from  the  port  are  compelled  to  take  a 
pilot  under  a  penalty  of  the  pilotage  amount, 
which  is  to  go  to  the  Decayed  Pilots'  Fund; 
and  (sects.  54  and  55)  inward  bound  vessels  must 
hoist  a  signal  for  a  pilot,  and  roust  wait  for 
a  pilot  boat  if  there  is  one  within  a  reasonable 
distance ;  must  take  on  board  a  pilot,  and  give  him 
charge  of  the  ship,  without  power  of  selection, 
under  a  penalty  over  and  above  the  pilotage, 
which  does  not  go  to  the  Decayed  Pilots'  Fund. 

The  cause  was  heard  before  the  Hon.  Henry 
Black,  C.B.,  the  Judge  of  the  Vice-Admiralty 
Court,  assisted  by  nautical  assessors,  on  22nd  Nov. 
1872 ;  and  on  2nd  Dec.  1870  the  judge  pronounced 
against  the  damage  proceeded  for,  on  the  ground 
that  the  Hibernian  was  at  the  time  of  the  collisioil 
□  nder  the  charge  of  a  duly  licensed  pilot.  The 
judgment  of  the  learned  judge  (alter  setting  out 
the  facts),  and  the  questions  put  to  the  nautical 
assessors,  and  their  answers  (those  which  arc  ma- 
terial to  the  piesent  appeal)  are  aa  follows  : 

"  Each  of  the  parties  charges  the  other  with 
negligence  and  with  want  of  proper  skill  and  care ; 
and  the  owners  of  the  Jfiii'i-iiinii  further  allege 
that,even  if  there  hod  been  any  fault  on  the  part  of 


duly  licensed  branch  pilot  for  and  above  the  har- 
bour of  Quebec,  as  by  law  required,  and  whose 
orders  were  exactly  obeyed  and  carried  oat  by  her 
officers  and  crew,  who  wero  sufficiently  nnmeroiu 
and  in  every  respect  well  qualified,  the  ship  beins 
in  perfect  order  and  thoroaghly  soand  ana 
equipped.    In  answer  to  Ibia,  w«  <^^^«MiSjh  '\)r 
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ties  say,  that  the  Montreal  Ocean  Steamship  Com- 
pany, owners  of  the  Hibernian^  were  not  at  the 
time  of  the  accident  under  any  legal  obligation  to 
take  the  pilot,  Adolphe  Lis6e,  to  conduct  their 
vessel,  but  were  by  law  allowed  to  choose  from 
among  the  duly-licensed  branch  pilots  their  own 
pilots,  to  be  exclusively  employed  by  them  in 
piloting  the  ships  of  the  company,  and  that  the 
pilots  so  employed  by  them  are  their  servants, 
for  whose  acts  they  are  responsible.  The  owners 
of  the  Hiberuiuri  deny  the  validity  of  their  plea ; 
at  the  same  time  that  they  allege  that  there  was 
no  fault  on  the  part  of  the  said  Adolphe  Lisoe, 
and  that  the  sole  responsibility  for  the  accident 
rests  with  the  opposite  parties,  who  might  have 
avoided  all  risk  of  collision  by  proper  care  and 
precaution,  and  more  especially  by  stopping  below 
Eagle  Island  when  they  first  saw  the  llibernian, 
or  by  keeping  further  to  the  north  or  starboard 
side  of  the  channel,  or  by  passing  on  the  other 
side  of  Eagle  Island,  any  of  which  courses,  they 
Bay,  could  easily  have  been  taken. 

"  The  liability  or  non-liability  of  the  owners  of 
the  Hibemmn  for  any  fault  on  the  part  of  Adolphe 
Lisde,  under  the  circumstances  of  the  present  case, 
is  a  purely  legal  question  for  the  court  to  deter- 
mine, and  it  might  have  been  determined  at  an 
earlier  stage  of  the  proceedings  if  the  admission  of 
the  pleading  by  which  the  question  is  raised  had 
been  objected  to.  It  is  right  that  I  should  dis- 
pose of  it  in  the  first  instance.  The  rule  has 
always  been  that  if  it  be  compulsory  on  the  vessel 
to  take  a  pilot,  and,  a  foriiorij  if  this  obligation 
be  enforced  by  a  penalty,  then  neither  the  owner 
nor  the  master  will  be  liable  for  injury  occasioned 
by  the  fault  or  incapacity  of  the  j)ilot,  and  this 
rule  is  and  was  at  the  time  of  the  collision  part  of 
the  statute  law  upon  the  subject.  The  question 
then  is,  whether  this  rule  is  affected  by  the  fact 
of  the  pilot.*B  having  been  selected  by  the  owners 
of  a  vessel  and  constantly  or  frequently  employed 
by  them  in  piloting  their  vessels,  and  whether  he 
may  be  on  this  account  considered  rather  as  a 
servant  voluntarily  engaged  by  them,  than  as  an 
ordinary  pilot  taken  under  the  compulsory  pro- 
visions of  the  law. 

*'  The  question  has,  fortunately  for  us,  arisen  in 
England,  and  has  been  decided  by  the  High  Court 
of  Admiralty  in  the  case  of  The  Bafavier  (2  W. 
Rob.  407).  In  that  case  it  was  held  that  the  ex- 
emption from  liability  under  the  Pilot  Act  was  not 
taken  away  from  the  owner  of  the  damaging 
vessel  by  the  constant  employment  of  the  same 
pilot  to  pilot  their  vessel  up  and  down  the  river 
Thames  for  a  period  of  fifteen  years.  Dr.  Lushing- 
ton  in  pronouncing  judgment  said,  that  the  con- 
trary position  would  ha  highly  detrimental  to  the 
interests  of  navigation,  and  he  considered  it  highly 
advantageous  not  only  to  the  owners  of  vessels 
but  to  the  public  at  large,  that  tlie  same  pilot 
should  be  constantly  employed  on  board  a  vessel, 
inasmuch  as  he  becomes  thereby  well  acquainted 
with  the  master  and  crew,  and  is  consequently 
more  likely  to  conduct  the  vessel  amicably  and 
properly.  I  not  only  feel  bound  by  this  decision 
as  a  precedent,  but  I  agree  perfectly  in  the  opinion 
expressed  in  it.  I  may  further  remark  that  the 
Act  of  1864  &7  &  28  Vict.  c.  58)  relating  to  the 
Trinity  House  of  Montreal  expressly  recognises 
tbo  right  of  shipmasters  and  others  requiring 
branch  pilots  to  select  sucli  oi  them  as  Wie^  tcvwj 
think  Rt,  other  than  those  engaged  to  pilot  tne 


\ 


ocean  mail  steamers,  or  any  of  them.  The  muter 
is  bound  to  take  a  qualified  pilot  under  a  penalti, 
though  he  may  select  from  such  as  are  so  qualifiea; 
the  case  would  be  different  if  it  were  optional  inih 
him  to  take  or  not  to  take  a  branch  pilot  at  iis 
pleasure. 

"  The  question  whether  the  accident  was  or  vu 
not  occasioned  solely  and  exclusively  by  the  fault 
of  the  pilot,  as  well  as  the  other  questions  of  fact 
in  the  case,  are  of  a  purely  nautical  and  tecboid 
character.  The  case  is  either  one  in  which  there 
is  plainly  no  fault  on  either  side,  or  in  which  there 
must  have  been  fault  which  cannot  be  specifically 
ascertained  and  assigned,  or  in  which  the  fault  not 
only  exists  but  can  be  ascertained;  and  this  lastbeid 
is  subdivided  into  the  cases  in  which  both  partia 
are  to  blame,  and  those  in  which  the  party  ia- 
flicting  the  injury,  or  the  suffering  party,  is  alone 
in  fault.  These  questions  must  be  determined  by 
reference  to  the  rules  of  navigation  and  seaman- 
ship as  applied  to  the  facts  disclosed  in  the  endeDce 
in  the  cause.  The  questions  submitted  to  the 
by  gentlemen  whom  the  court  will  be  assisted  will 
therefore  be  the  following : — 

"  1.  Whether  the  accident  arose  from  unavoidable 
circumstances,  without  fault  being  attributable  to 
any  of  the  vessels  or  their  people,  or  proceeded 
from  the  fault  of  any  of  the  vessels  or  ther 
people;  and  if  so,  then  from  the  fault  of  which  d 
them  ? 

"  4.  If  there  was  any  fault  on  the  part  of  the 
Hibernian^  was  it  attributable  solely  and  exdu* 
sively  to  the  pilot  Lis^e,  or  did  it  arise  from  any 
neglect  or  want  of  skill  on  the  part  of  her  officeis 
or  crew  ? 

"8.  Did  the  collision  arise  from  any  other  fault  of 
the  Canada,  the  barges,  or  their  people,  or  any 
error  on  their  part,  by  reason  whereof  they  are  n(k 
free  from  blame  ? 

"  Upon  these  points  the  nautical  assessors,  wbo 
have  luUy  considered  the  evidence  and  the  facts, 
ar<i  of  opinion  as  follows  :  First,  that  the  collision 
did  not  arise  from  unavoidable  circumstances;  it 
appcjirs  to  us  that  the  barges  were  sunk  without 
any  fault  or  defect  attributable  to  them  or  their 
crows,  or  to  the  Canada,  by  which  they  were  tewed, 
and  the  blame  rests  with  the  Hibernian  alone; 
fourthly,  that  the  collision  did  not  arise  from  any 
fault  of  the  officers  or  crew  of  the  Hibcrni<in,  but 
solely  and  exclusively  from  that  of  her  pilot; 
eighthly,  the  Canada,  her  tows  and  their  crews  are 
not  to  blame  for  the  collision,  as  it  is  known  that  a 
tug  steamer  with  so  many  vessels  in  tow  cannot 
alcer  course  readily.  The  Hibernian,  having  seen 
her  so  far  off,  ought  to  have  known  this,  and  taken 
proper  precautious  in  time  to  prevent  coUison. 

"  Captain  Armstrong  and  Captain  Ashe  exempt 
the  master  and  crew  of  the  Hibernian  from  bbme, 
and  attribute  the  fault  which  gave  occasion  to  the 
dainiage  to  the  pilot.  Concurring  in  this  opinion, 
I  must  dismiss  the  owners  of  the  Hibernian  from 
this  suit,  solely  upon  the  ground  that  the  master 
was  bound  to  take  a  pilot  on  board  and  place  him 
in  charge  in  conformity  with  the  requirements  of 
the  law,  and  the  collision  having  been  occasioned 
entirely  by  the  fault  of  that  pilot,  the  owners  are 
entitled  to  ei^emption  from  liability." 

From  this  decree  the  appellants  asserted  aft 
appeal ;  having  failed  to  present  a  petitiQii  of 
appeal  within  six  months,  tney  filed  a  pef^iMa  M. 
*Ocl^  t^^Xjc^  q»1  the  Privy  Goanoil  for 
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e  appeal.    Their  reasons  tor  revBraing 

t  are  as  follow : 

>  the  Vice- Admiralty  Court  of  Canada 

nister  the  law  of  the  High  Court  o( 

r  I^lngland,  and  not  Canadian  law,  and 

t  suitors  in  that  court  cannot  be  taken 

ictod,  by  a  Canadian  statute. 

i    the    proviHions    of    the    Canadian 

28  Vict.  0.  13.  B.  14,  exempting  tho 
essels  from  liability  for  the  acts  of 
iljorily  taken,  if  applicable  at  alt,  api)ly 
:&  in  which  the  particular  pilot  naa 
aken  on  board  under  the  provisiona  of 

i)ot  whore  the  pilot  ia  selected  by  the 

i  by  the  law  oE  nations  a  vesEel  wroiig- 
liimage  to  property  on  the  high  aeaa 
u  detained  until  the  damage  has  been 
and  no  sufficient  grounds  have  been 
csemptiug  the  IHheriiian  from  this 
Lie  present  case. 

vi.'ti',  Q.C.,  and  Bompae,  for  the  ap- 
ir.st.  the  Canadian  atatutea  do  not 
pulsory  pilotage  upon  vessels  oari- 
i  (Quebec.  The  -27  &  28  Vict.  c.  58,  a. 
for  the  employment  of  pilots,  but 
)ro.-sly  make  them  compulsory ;  it  re- 
aynient  of  a  sum  of  money  equal  to  the 
■asc  of  the  n  on -employment  of  a  pilot, 
lit  of  the  Decayed  Pilots' Fund.  Such 
iocs  not  amount  to  compulsion,  it  girea 
option  whether  they  will  tako  a  pilot 
•.    The  Liverpool  Pilot  Act  (37  Geo.  3, 

provided  that  any  master  of  a  ahip 
,o  sea  from  that  port,  and  refusing  to 
ot,  should  "[lay  or  cause  to  be  paid  to 
lio  first,  or  who  only,  shall  offer  hia 
.foresaid,  and  shall  be  so  refused,  the 
,"  &c..,  and  it  was  held  that  this  imposed 

and  therefore  no  obligation  to  take  a 
ard  whilst   proceeding  to  eea,  as  the 

of  refusing  was  only  a  liability  to  pay 
'agea  as  if  a  pilot  had  been  taken : 
i,..:ralv.  Case  ,'i  Price  302.  318,  321.) 
Assembly  of  Pennsylvania  (the  29th 
1),  entitled,  "An  Act  to  establish  a 
('ardens  for  tho  Port  of  Philadelphia, 

Regulation  of  Pilots  and  Pilotage," 
d  (sect.  23)  that  certain  vessels  "  sball 
0  take  a  pilot;  .  .  .  and  if  the  master 
■  or  vessel  shall  refuse  .or  neglect  to 

the  master,  owner,  or  consignee  shall 
pay  to  the  wardens  aforesaid  a  sum 
E  pilotage  of  such  ship  or  ves.-el  to  the 
iociety  for  the  Relief  of  Distressed  or 
ots,  their  Widows  and  Children,"  itc. ; 
leld  that  this  did  not  compel  owners  to 
lot,  but  permitted  them,  if  they  pleased, 
d  by  paying  half  pilotage  for  the  relief 
pilots ;  that  it  was  an  inducement,  nof 
III,  to  employ  pilots  ;  that  pilots  were 
r  the  Ijenefit  of  the  shipowners,  and 
essmcnt  of  such  a  tax  upon  them  did 
ompulsion  merely  because  it  is  called  a 


(Pennsjlvania)  Hep.  306,  312,  314  ; 
DonaUeon,  i  Dallai'   (Pennajlrama)  Sep. 


ilotage  compulsory  there  must  be  R 


penalty  over  and  above  the  pilotage  amonnt,  as 
there  is  in  the  Canadian  statute  relating  to  pilotage 
below  Quebec  (12  Vict.  c.  114,  ss.  54,  or>)  -.  {Tlie 
Lotitt,  11  Lower  Caunda  Kep.  342.)  The  American 
authorities  are  in  conflict  with  the  case  of  'I'lie 
Maria  (1  W.  Rob.  95)  as  to  what  amounts  to  com- 
pulsion; but  that  case,  even  if  rightly  decided,  turns 
upon  a  statute  (41  Geo.  4,  c.  86,  a.  6)  by  which  ships 
"  tikatl  and  they  are  hereby  obliged  and  required  to 
receive,  take  on  board,  and  employ  in  piloting,  &c., 
such  pilots,"  or  pay  the  full  pilotage  to  the  pilots ; 
whereas  the  Canadian  Act  only  aays  "  ghall  take 
on  board,"  or  pay  a  penalty  to  a  charity:  this  can- 
not be  called  compulsion.  The  ]}iiiavier{2  W.  Bob, 
407)  was  decided  under  the  General  Pilot  Aot 
(6  Geo.  i.  c.  125),  which  clearly  and  positively  ren- 
dered pilotage  compulsory  under  the  circum- 
stance.H.  Where  a  person  ia  in  the  same  position 
if  ho  takes  a  pilot  or  not,  there  is  no  obligation  im- 
posed ujron  him;    hia  taking  a  pilot  is  a  voluntary 

Secondly,  even  if  pilotage  should  be  hold  to  be 
compulsory  above  Quebec,  still  that  in  itself  does 
not  esempt  the  owner  from  liability,  apart  from 
express  statutory  provision.  In  no  English  case, 
except  37m  Maria  {ubi.  sup,),  has  it  been  eupressly. 
decided  that,  on  general  [irinciplea,  apart  from  a 
statutory  provision,  a  ahipowner  ia  exempt  from 
liability  for  the  acts  of  a  pilot  taken  under  com- 

Eulsion,  and  iii  that  case  it  was  unnecessary  to 
Bse  the  decision  on  the  ground  that  there  was  no 
relation  of  master  and  servant,  as  the  General 
Pilot  Act  expressly  exempted  owners  for  the  acts 
of  pilots  taken  under  the  Act :  (6  Geo.  4,  c.  125, 
B.  55.)  In  all  other  English  cases  there  baa  been 
an  express  statutory  exemption.  In  America  it 
has  been  held  that  where  a  statute  compels  pilot- 
age, but  does  not  expressly  exempt  from  liability, 
the  owners  are  liable  for  the  neglect  of  the  pilot, 
as  his  services  are  rendered  for  the  benefit  of 
the  owners,  and  his  being  appointed  by  law 
cannot  destroy  the  maritime  lien  which  ac- 
crues to  the  owners  of  the  vessel  injured 
by  the  iieglieent   act  of   the    pilot ;  {Tlie  China, 

7  Wallace  XT.  8.  Sup.  Ct.  Rep.  64).  That  cose 
reviews  all  the  English  decisions  and  dissents 
from  them,  pointing  out  that  Lord  Stowell  in  TIm 
NepUine  tlie  Second  [I  Dodaon  467)  held  that  the 
true  rule,  apart  from  statute,  was  that  the  owners 
were  liable  for  tho  act  of  the  pilot  although  com- 
palsory.  It  has  also  been  held  that  a  pilot  is  the 
agent  of  tho  shipowner  as  much  as  any  other  per- 
son placed  in  charge  of  a  ship,  and  that  the  ship- 
owner ia  therefore  liable  for  injuries  caused  by  his 
ship  when  a  pilot,  who  is  appointed  by  tho  state, 
has  the  sole  control,  is  on  board:   {yalt'ev.Bmum, 

8  Pickering  (25  Itlassac'husctts),  Rep.  23).  More- 
over, theEnglish  Pilot  Acts  did  not  require  pilotage 
to  be  compulsory  as  a  condition  precedent  to  giving 
exemption  Erom  liability  for  the  acts  of  the  pilots ; 
so  long  as  the  statute  gave  exemption  it  did  not 
signify  how  the  pilot  was  taken  on  board.  Even 
where  a  pilot's  duty  had  ended  and  his  services 
werenolongercompulsory,  the  ship  was  licid  exempt 
from  the  consequences  of  bis  acts : 

Ttu  Pama,  2  W.  Rob.  181 ; 

Tha  Chrutiana,  7  Moo.  P.C.C.  130 : 

T)te  3teUin,  firo.  ft  Lush.  199  ;  6  L.  T.  B«p.  N.  S. 
013 1  1  Mar.  Law  Cu.  O.  S,  229. 
It  is  Bubmitted  that  Admiralty  Courts  are  not 
bound  by  the  rules  of  common  law  as  to  maater 
and  aerrant,  and  bh&b  tba  ^«i&&  %'Dl<»t«A.'Mi  '^umm 
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eooitfl  cannoC  be  fiet  aside  bj  aojthixig  less  than 
expiM*  itatoUMy  enactmeza  bisding  apon  an 
Afflnrrahj  Court. 

Thirdij,  ihere  u  no  express  itatntorr  ex- 
empt kA  biniiiji?  apCA  the  Vioe-AdmiraltT  Ccmrt, 
becaojie  the  27  k  ih  Tkrt.  •;.  13  is  an  Act 
ol  the  C<il<»ial  Leffulatore,  and  altboagfa  it 
maj  btikd  Canadian  local  and  manicipal  coorc^, 
it  cannot  bind  the  Vice- Admiralty  Court,  which 
holds  ita  power  bj  rirtoe  of  a  commission  issued 
out  of  the  High  Coart  of  Admiialtj  c^  England. 
A  Vice'AdminJtj  Coart  is  boand  to  administer 
the  tame  law  as  the  High  Conrt.  'Sir  B.  Pbiixi- 
■ORE. — The  OMnmon  law  of  the  two  courts,  so  to 
apeakf  is  the  same;  bat  can  joa  saj  that,  this 

rktion  being  goremcd  bj  a  Canadian  statute, 
Coart  of  Vice-AdmiraltT  of  Lower  Canada  is 
not  bound  bj  that  statute  ?^    All  British  Admi- 
ralty- Courts  administer  the  same  sj-^tem  ot  law, 
and  it  is  immaterial  whether  this  suit  is  instituted 
in  the  High  Court  of  Admiralty  or  a  Vice- Admi- 
ralty Court.    Either  court  is  affected  by  a  local 
law  precisely  in  the  same  way.    The  High  Court 
c^  Admiralty  will  not  take  cognizance  <n  colonial 
Act*<  without  any  proof  (TA«  Peerles$,  Lush  ZO,  103), 
but  treats  them   rather    as    foreign    laws    that 
must  be  given  in  eridence,  although  perhaps  not 
requiring  the  same  strict  proof  as  required  by 
other  courts.    Where  a  foreign  statute  provides 
that  pilotage  shall  be  compulsory,  but  that  such 
pilotage  shall  not  exempt  from  liability  for  the 
acts  of  the  pilot,  this  court  or  the  Admiralty  Court 
holds  that  although  it  must  take  into  consideration 
the  first  part  of  the  statute  making  the  pilotage 
compulsory,  it  cannot  hold  that  the  second  part,  as 
to  exemption,  can  be  carried  into  effect  in  a  suit  in 
a  Britisn  court,  as  it  is  against  the  rule  of  English 
law  :  (The  1  J  alley,  L.  Bep.  2  P.  C.  li»3 ;  18  L.  T. 
Bep.  N.  8.  879 ;  3  Mar.  Law  Cas.,  0.  S.,  131).  The 
same  rule  should  V>e  applied  to  a  Canadian  statute. 
The  Admiralty  Court  would  examine  the  statute 
to  see  if  there  was  compulsion,  but  would  not  hold 
that  it  was  bound  by  the  statute  as  to  the  effect  of 
such  compulsion.     [Sir  B.  Phillimoke. — But  the 
court  would  be  bound  to  take  notice  of  the  statute.] 
But  not  of  the  whole  of  !t.    The  Canadian  law  is  to 
be  disrcganled  in  so  far  as  it  conflicts  with  the 
rule  of  maritime  law,  that  a  lien  exists  upon  a  ship 
for  damage  done  by  that  ship.    The  High  Court  of 
Admiralty    and,    therefore,    the    Vice- Admiralty 
Courts,   may  be  obliged    to    administer    British 
statute  law,  but  the  High  Court  is  not  subject  to 
the  jurisdiction  of  Colonial  Legislatures,  and  laws 
there  made  cannot  bind  the  Hi]^h  Court, and  there- 
fore cannot  bind  the  Vice-Admiralty  Courts.    [Sir 
Baknkh  Peacock. — Can  their  Lordships  advise  Her 
Majesty  to  refuse  to  give  effect  to  a  statute  to 
which  nhe  has  given  her  consent?]     The  Vice- 
Admiralty  Judge  in  Canada  holds  his  court  not 
beoauHo  he  is  in  Canada  and  depends  upon  the 
Canadian    LcgiHlature    for    his   jurisdiction,  but 
because  he  has  by  the  very  nature  of  his  appoint- 
ment   jurisdiction    over  all  matters    arising  on 
the  high  seas  and  other  places  within  Admiralty 
jurisdiction,  and  administers  the  same  law  in  his 
court  which  is  adminiHtercd  in  the  High  Court  of 
Admiralty.    The  Vice-Admiralty  Court  is  not  a 
('anadian  court.    [Sir  B.  Phillimoke. — Could  you 
not,  in  answer  to  an  action  in  the  High  Court,  set 
up  that  the  act  complained  of  had  been  done  by 
tho  law  of  Canada  P]    A  British  subject  suffering 
injury  abroad  at  the  bandB  oi  aao^i^er  '&t\\>\Mi 


wrong,   nrespectrve   oc 
coontrj:    ^SoAt  t.  Sn 
soch  a  case  is 
bgcaofle  here  the  act  is 


of  dK 

e  froD  she 
'  br  tbf 


every  state,  azul  is  u 
of  that  act  which  the  Lxal  Imw  seeo  »  %2i 
soming  that  there  was  oce  yranite  oalj.  t 
would  roMl  it  for  the  |Wfpose  of  aas 
whether  there  was  oompalsory  ptkinee , 
further;  and  where  there  is  ooe  gensn! 
and  another  k>cal  stanxte.  the  ooort  wi 
because  one  imposes  pilocaee.  take  the  ub 
consideranon  to  give  ex«Anpcioii.  A  fore^  i 
law  may  be  considered  cm  the  oveaian  o 
pulsion,  but,  as  to  the  consequences  of  saci 
pulsion,  the  governing  law  most  be  die  li 
ministered  by  Coorta  of  Admiraitj,  vbid 
not,  as  we  submit,  give  exemptioQ  from  b 
&om  the  acts  of  pilots,  apart  fromexpresssa 
enactments. 

Fourthly,  there  was  a  selection  by  the  i 
or  master  of  this  particalar  pDot,  ud 
fore,  even  if  the  pilotage  was  oompalfon 
could  be  no  exemption,  as  the  relation  d 
and  servant  esdsted  between  the  shipoviH 
the  pilot.  The  pilot  was  a  man  sekci 
the  owners  without  any  compulsion  or  obi 
out  of  a  considerable  number  of  pilots, 
elude  liability  there  must  be  no  power  of « 
the  limitation  of  a  defendant's  power  o 
cannot  deprive  a  plaintiff  of  his  remedy  if 
a  power  of  selection :  (Jtfarfin  v.  Temp^rkw 
2i«8.)  The  English  Pilot  Acto  as  a  mk 
the  first  pilot  who  offers  to  be  taken ;  so 
Act  as  to  pilotage  below  Quebec  (12  Vic 
In  such  cas'^  there  is  no  power  of  selecti( 

Buti,  Q.  C.  and  Clarkson,  for  the  res 
were  not  called  upon. 

Cur.  a 

Dec.  17. — The  judgment  of  the  cour 
livered  by  Sir  B.  J.  Pexllimgre. — This  is 
from  a  decree  of  the  Judge  of  the  Vice  . 
Court  of  Lower  Canada,  in  a  cause  ( 
broup^ht  by  the  owner  of  a  certain  carg 
board  of  two  barges,  against  the  steams 
nian.  The  collision  happened  in  the 
Lawrence,  between  Pointe  aux  Trei 
Varrennes,  off  Isle  a  TAigle.  The  Hih 
a  large  mail  steamer,  proceeding  with 
passengers  down  the  ot.  Lawrence,  oi 
from  Montreal  to  Liverpool :  the  barges 
ceeding  up  the  river,  in  tow  of  a  steam 
Hihcrnian  ran  into  the  barges,  and  s 
The  court  below  found  that  the  Hih 
alone  to  blame  for  this  collision,  and  th 
this  decision  has  not  been  controverte 
court  below  also  found  that  the  Hiberr 
the  time  of  the  collision  under  the  c 
pilot,  taken  on  board  by  compulsion  o 
that  therefore  her  owners  were  exemr 
liability  which  the  ship  would  otherwi 
curred.  It  is  from  this  i>art  of  the  d< 
the  appeal  has  been  prosecuted.  It  is  n* 
that  a  proper  pilot  was  on  board ;  th 
charge  of  the  vessel ;  gave  the  orders  fc 
gation ;  that  they  were  obeyed ;  am 
collision  ensued  in  consequence.  It  hft 
tended  by  the  appellants  neverfchelBl 
Hihemicm  is  not  relieved  from  her  laili 
contention  is  founded  upon  this  p^ij^ 
\  %q;h<&t^  «aid.  isuBritime  law  is  •& 
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Thb  Hibbbnian. 


[Pbiv.  Co. 


which  law  the  wrong-doing  vessel  is 
ke  full  compensation  to  the  suffering 
damage  inflicted  upon  her.  In  order 
bis  position,  it  h:is  been  assorted, — 
6  Canadian  Statutes  presently  to  be 
a  which  the  learned  Judge  relied  are 
lority  in  the  Vice- Admiralty  Court, 
^aid  at  the  bar  that  this  suit  might, 
his  statement  is  correct,  have  been 
the  High  Court  of  Admiralty,  which, 
.,  would  not  have  taken  cognisance  of 
and  in  support  of  this  startling  pro- 
case  of  tne  Halleij  (uhi  sup.),  decided 
iial,  was  cited.  Their  Lordships  are 
Ic  to  follow  the  reasoning  of  counsel 
•int.  In  the  case  of  the  HaUey  (uhi 
gment  turned  upon  a  (question  as  to 
r  entire  adoption  or  rejection  of  the 
gn  country.  In  the  present  case,  the 
is  contained  in  an  Act  of  the  Leg^sla- 
)lony  belonging  to  the  Crown,  and 
he  express  sanction  of  Her  Majesty, 
lips  have  no  doubt  whatever  that  this 
r  case  to  which  it  is  applicable,  is  of 
hority,  equally  in  the  Queen's  High 
Imiralty  and  in  the  Vice  Admiralty 
lada,  from  which,  it  is  to  be  observed, 
ips  are  now  sitting  as  a  Court  of  Ap- 
idly,  it  was  argued  that  the  Canadian 
&  28  Vict.  c.  58)  did  not  make  the 
)ilot  compulsory  upon  the  Hibernian, 
cction  of  that  statute  is  as  follows : 
p  then  read  the  section  as  given  above.) 
ided  that,  by  the  language  of  this 
compulsion  is  put  upon  the  master  to 
>,  but  that  for  not  aoing  so  merely  a 
imposed.  That,  though  the  term 
s  used,  it  is  only  meant  in  the  sense  of 
•  contribute  to  a  particular  fund,  the 
rhich  is  a  matter  of  public  policy.  But 
hips  are  of  a  different  opinion;  they 
len  a  statute  inflicts  a  penalty  for  not 
t;,  the  penalty  implies  tnat  there  is  a 
ilsion  to  do  the  act  in  question,  and 
'inciple  is  not  affected  by  the  fact  that 
as  a  particular  destination.    Various 

the  courts  of  the  United  States  of 
rica,  and  especially  one  of  very  high 
the  Supreme  Court,  were  cited  for  the 

showing  that  such  an  order,  with 
making  a  pilot,  as  is  contained  in  the 
Ted  to,  does  not  release  the  ship  from 
,  the  ohligatio  ex  delicto,  which,  by  the 
itime  law,  attaches  to  the  wrong-doer ; 
inly  does  appear  that  upon  this  point 
s  01  the  American  courts  are  at  variance 
iter  decisions  of  the  High  Court  of 
affirmed  by  the  Judicial  Committee  of 
CounciL  This  variance  is  certainly 
regretted ;  but,  if  it  were  necessary  to 
present  case  upon  this  point  alone,  their 
rould  think  themselves  bound  to  follow 
ints  of  the  English  courts.  It  is  to  be 
owever,  that  no  decision  has  yet  been 
e  American  courts  upon  the  effect  of  a 
casing  in  express  terms  a  wrong-doing 
I  liability  upon  the  ground  of  oom- 
»tage.  In  the  case  of  the  Ohina,  decided 
preme  Court,    Swayne,  J.,  observed: 

York  Statute  creates  a  system  of 
pilation.  It  does  not  attempt  in  terms 
nunity  to  a  wrong-doing  vesseL    Such 


a  provision   in    a  state  law  would  present   an 
important  question,  which  in  this  case  it  is  not 
necessary  to  consider."    (7  Wallace's  Bep.  (Sup. 
Court),  p.  67.)    The  other  Canadian  statute,  to 
which  reference  must  now  be  made,  is  27  <&  28 
Vict,  c  13,  entitled,  "  An  Act  to  Amend  the  Law 
respecting  the  Navi^tion  of  Canadian  Waters," 
in  which  waters,  it  is  to  be  borne  in  mind,  this 
collision  took  place.    By  the  14th  section  it  is 
enacted  that  "no  owner  or  master  of  any  ship 
shall  be  answerable  to  any  person  whatever  for 
any  loss  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship,  within  any  place  where  the  employment 
of  such  pilot  is  compulsory  by  law."    Their  Lord- 
ships entertain  no  doubt  that  these  two  Canadian 
statutes  are  to  be  read  and  construed  together  as 
being  i/n  'pari  vnaieriA,  and  that  the  owner  of  a  ship 
navigated  in  Canadian  waters  under  the  directions 
of  a  pilot  taken  on  board  in  compliance  with  the 
provisions  of  these  statutes,  employs  the  pilot  so 
taken  on  board  by  compulsion  of  law,  and,  there- 
fore, except  in  circumstances  of  special  exception, 
which  it  is  not  necessary  to  enumerate,  is  expressly 
exonerated,  according  to  the  law  of  Canada,  from 
all  liabiUty  to  compensation  for  damage  inflicted 
upon  another  vessel  in  consequence  oi  obedience 
to  such  directions.    It  remains  only  to  notice  the 
argument  that  the  pilot  in  this  case  was  selected 
by  the  master,  and  therefore  that  the  relation  of 
master  and  servant  subsisted  between  the  pilot 
and  the  captain,  representing  the  owners.    We 
think   this  argument  is    unsound.    The    second 
section  of  the  former  Canadian  Act  enacts  that 
"the   registrar   of  the    said    Trinity  House    of 
Montreal  shall  record  in  a  register,  to  be  kept  by 
him  for  that  purpose,  the  names  and  residence  in 
Montreal  of  all  such  branch  pilots  as  shall  so 
report  themselves,  from  amongst  whom  it  shall  be 
competent  for  all  shipmasters  and  others  requiring 
branch  pilots  to  select  such  pilot  or  pilots  as  they 
may  think  fit,  other  than  those  actually  engaged 
to  pilot  the  ocean  mail  steamers,  or  any  of  them, 
and  to  indicate  to  the  said  registrar  the  name  or 
names  of  such  pilot  or  pilots  as  they  may  select," 
Ac.     It  is  plam  that  the  epithet  "such,"  here 
applied  to  pilot,  refers  to  the  particular  qualified 
class  out  of  which  the  master  is  obliged  to  select 
one  person,  and  their  Lordships  are  of  opinion  that 
this  restriction  operates  to  destroy  the  relation  of 
master  and  servant  which  would  arise  in  the  case 
of  a  firee  choice  made  by  the  master.    Their  Lord- 
ships will  humbly  recommend  Her   Majesty  to 
affirm  the  decree  of  the  Vice- Admiralty  Court,  and 
to  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Sischoff,  Bompat 
and  Biachoff, 

Solicitors  for  the  respondents,  QeOaUy,  Son  and 
WarUm, 
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COU&T  OF  APPEAL   IN  CHAJTCE&T. 

Beported  by  E.  Stewart  Bochb  and  H.  Pkat,  Esqrs., 
BarriBters-at-Law. 


Nov.  11,  12,  14,  and  15, 1872. 

(Before  the  Lord  Chancellor  (Selbome). 

Gilbert  v.  Guignon. 

Holders  of  hills  of  lading — Priority — Notice. 
K.,  a  miller  In  England^  agreed  with  F.  and  Co.,  a 
firm  in  California^  thai  they  slioidd  send  him 
cargoes  of  wheat,  he  acceptitig  hills  of  ejechatige 
against  the  hills  of  lading.  A  cargo  loas  sentjand 
hills  of  lading^  with  hills  of  exchange  annexed, 
toere  sent  to  the  agents  in  England  of  F.  ami  Co., 
and  hy  them  the  acceptance  of  K.  to  the  hills  of 
exshange  was  ohtained.  The  hills  of  exchange 
hail  heen  negotiated,  and  hills  of  lading  (te- 
posited  hy  F.  and  Co.  with  a  Californian  hank 
as  security  for  advances.  It  appeared  that  six 
hills  of  lading  were  drawn,  and  one  of  them  was 
inadvertently,  as  F.  and  Co.  alleged,  sent  to  K., 
who  deposited  it  with  a  hank  ai  Exeter  hy  way 
of  security.  K.  failed,  and  a  hill  was  filed  by 
ilie  English  hank,  claiming  the  cargo  as  against 
tlui  holders  of  the  other  hills  of  lading. 
Held  {affmning  the  decision  of  the  Master  of  the 
Rolls)  that  F.  and  Co.  Jiadfull  right  to  negotiaie 
the  hills  of  exchange  with  the  hills  of  lading  an- 
nexed,  and  that  the  English  hank  must  at  the  time 
when  they  made  anaduance  o?^  the  hill  of  lading  have 
known  that  there  would  hs  several  hills  of  lading, 
and  that  one  could  not  he  negotiated  without 
tlui  other.  Hie  English  hank  had  therefore  no 
jrriority. 
TiiiM  was  an  appeal  by  the  plaintiffs  from  a 
decision  of  the  Master  of  the  Rolls. 

A  bill  wa.s  filed  by  the  representative  of  the 
West  of  England  and  South  Wales  Bank  claiming 
to  be  entitled  to  a  cargo  of  wheat  under  the  fol- 
lowing circumstances: — Messrs.  Forbes,  Knight, 
and  Co.,  currying  on  business  at  Glasgow  and  San 
Francisco,  received  a  large  order  from  a  miller  in 
Devonshire  named  Kemp  for  wheat  to  be  shipped 
from  San  Francisco.  On  the  11th  Sept.  1868, 10,7(39 
bags  of  wheat  were  shipped  on  board  the  Theodor 
Ducos,  to  Kemp's  order,  and  six  duplicate  bills  of 
lading  wore  signed  by  the  master,  all  bearing  that 
date ;  six  corresponding  bills  of  lading  each  for  the 
price  of  the  cargo  were  drawn  by  Forbes,  Knight, 
and  Co.  on  Kemp  ;  three  of  these  bills  were  annexed 
to  the  same  number  of  bills  of  lading,  and  were  de- 
posited on  12th  Sept.  1868,  with  the  bank  of 
British  Columbia  as  security  for  advances  then 
made,  and  on  the  same  day  Forbes,  Knight,  and 
Co.  sent  Kemp  a  letter  of  advice  enclosing,  by 
mistake  or  inaavertence,  an  original  bill  of  lading 
indorsed  in  blank.  This  was  the  first  cargo 
shipped  under  the  order.  It  appeared  that 
the  mode  of  dealing  adopted  between  Forbes, 
Knight,  and  Co.,  and  Kemp,  was  for  Forbes,  Knight, 
and  Co.  to  draw  on  Kemp  against  shipments  by 
bills  at  sixty  days'  sight,  and  that  Kemp  intended 
to  deal  with  the  cargoes  before  they  arrived.  The 
three  bills  of  exchange  deposited  by  Forbes, 
Knight,  and  Co.,  with  the  bank  of  British 
Columbia  were  on  the  12th  Oct.  following  pre- 
sented by  their  agent  in  England  to  Kemp,  who 
accepted  them,  but  failed  to  pay  them  when 
they  became  due ;  and  they  were  ultimately 
taken  up  by  tlie  drawers,  Forbes,  Knight,  and  Co. 
On  the  J  3th  Oct.  1868,  Kemp  aaaigiied  t\ve  >a\\\ol 
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lading,  which  had  been  sent  to  him  by  misUke,  to 
the  West  of  England  and  South  Wales  Bank  u& 
security  for  advances.  Kemp  snbseqoentlT  be- 
came bankrupt,  and  the  carg^  on  its  arrival  ms 
claimed  by  the  plaintiffs'  bank,  as  assignee  of  the 
bin  of  ladmg,  and  by  the  Bank  of  British  Colombii 
as  purchasers  for  yalne  of  the  bill.  Similar  pR>> 
cceoinga  had  taken  place  ^vHth  reference  to  ous 
cargoes,  and  in  one  case  Kemp  bad  objeotedti 
accept  the  bills  of  exchange  onlecia  the  billi  d 
lading  were  deposited  witb  him,  but  WoAm, 
Knight,  and  Co.,  declined  this,  as  if  they  did  m 
their  lien  would  have  been  of  no  avail.  On  14lk 
Dec.  1808,  the  bills  of  exchange  on  the  first  aq^B 
were  protested,  and  Forbes,  Knight,  and  Co.,  tba 
learning  for  the  first  time  that  Kemp  had  nsedtk 
bill  of  lading,  deposited  the  price  of  the  cargo  witk 
the  Bank  of  British  Colambia,  and  that  bank  agreed 
to  take  proceedings  in  ro.spect  of  the  careo  oi 
being  indemnified  by  Forbes,  Knight,  and  Ga 
The  Bank  of  British  Colambia  obtained  possesdoi 
of  the  cargo  on  its  arrival  in  this  country.  Bj  n 
order  of  the  court  the  cargo  was  sold,  and  the  pro- 
ceeds of  the  sale  paid  into  court.  It  was  held  in  the 
court  below  that  Kemp  was  well  aware  of  the  mode 
of  dealing  pursued  by  Forbes,  Kpight,  and  Ca  ia 
their  transactions  with  bim,  and  that  this  mods 
was  adopted  with  his  consent,  and  the  mistake  d 
Forbes,  Knight,  and  Co.  in  sending  an  original  bill 
of  lading,  instead  of  a  copy,  had  occasioned  tki 
suit.  Lord  Bomilly  was  of  opinion  that  the  Bank 
of  British  Columbia  was  the  nrst  transferee  of  the 
bill  of  lading,  and  that  the  letter  of  adyice  of  tbe 
12th  Sept.  1868,  amounted  to  notice  of  the  daim 
of  the  Bank  of  British  Columbia,  both  to  EfiSD 
and  to  the  plaintiff's  bank.  The  Bank  of  Britiih 
Columbia  had  sold  their  claim  to  Forbes,  KnighSk 
and  Co.,  who  stood  in  the  shoes  of  the  bank,  and 
were  entitled  to  enforce  all  the  legal  rights  and 
equities  of  the  bank.  Forbes,  Knight,  and  Co^ 
were  held  to  be  entitled  to  the  proceeds  of  the  sale 
of  the  cargo,  and  the  bill  was  dismissed  with  ootts 
as  against  all  the  defendants  except  Kemp. 

Fry,  Q.C.,  hice,  and  Murch'  (of  the  Common  Law 
Bar)  for  the  appellants,  contended  that  the  words 
of  the  contrfM3t  were  controlled  by  the  custom  d 
merchants  as  shown  by  the  ruling  of  Lord  Gains 
in  Bemdtson  v.  Strang,  and  that  Kemp  had  a  per- 
fect right  to  deal  with  the  cargoes.  It  Forbes  and 
Co.  did  not  intend  Kemp  to  use  the  indorsed  bill 
of  lading,  at  all  events,  they  had  not  given  anj 
satisfactory  explanation  of  how  they  came  to  send 
it  to  him. 

Sir  R.  BaggaUuy,  Q.C.  and  Kekewieh,  for  the 
Bank  of  British  Columbia. 

Benjamin,  Q.C.  and  Bradford  for  Messrs.  Forbee 
and  Co.,  submitted  that  under  the  particular  cir- 
cumstance, Kemp  had  no  right  wbateyer  to  use 
the  bill  of  lading.  Where  a  man,  holding  a  bill  of 
lading  under  a  proihise  not  to  use  it,  did  part  with 
it,  his  assignee  would  not  thereby  acquire  anj 
right  against  the  person  who  entrusted  him  with 
the  bill.  It  was  also  clear  on  the  eridenoe  that 
Kemp  understood  that  Forbes  and  Co.  were  to 
raise  money  on  the  cargoes.  The  following  oasee 
were  referred  to : 

Pease  v.  Gloahee,  The  Marie  Jo»&pk^  L.  Bep.  1 P-  <^ 
219;  15  L.  T.  Bep.N.  S.6;  2  liar.  Law  Cia.  a  & 

394; 
Rice  V.  Rice,  22  L.  T.  Bop.  208 :  2  I>ra.  73: 
Draeachi  v.  The  Anglo-Bgyptian  SUam  NmiguUm 

Cofwpamy,  L.  Rep.  8  C.  1^190;  17  LbT.:~     " 
\11  \  ^7flLn.\Ai« CSaa.  O.  &  27 ; 
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Shepherd  t.  Harriion,  L.  Bep.  5  H.  of  L.  116;  20 

I^  T.  Bep.N.  S.  24;  3  2iar.  Law  Cm.  O.  S.210; 
BemdtMon  t.  Strang,  L.  Bep.  4  Eq.  481,  483 ;  19  L.  T. 

Bep.N.  S.  40; 
BrUfgs  t.  Jones,  L.  Bep.  10  Rq.  92 ;  23  L.  T.  Bep. 

N.  S.  212* 

The  Lord  Ghancellob  (Lord  Selborne). — In  this 
hOe  I  ojjly  called  upon  counsel  for  the  defendants, 
JCeasrs.  Forbes  and  Go.,  to  address  the  court  upon 
one  branch  of  it,  and  after  hearing  the  very  able 
argument  of  Mr.  Benjamin,  and  the  light  thrown 
inxxn  the  facts,  and  the  evidence  in  the  course  of 
ihmt  argument,  I  have  come  to  a  very  clear  conclu- 
wAosa  that  the  decision  of  the  Master  of  the  Bolls  is 
Tight,    The  case  made  by  the  bill  really  and  truly 
IB  that  the  plaintiffs  have  a  legal  priority  by  the 
first  indorsement  of  one  of  a  set  of  hills  of  lading, 
and  that  their  right  to  that  was  in  accordance  with 
ttkB  contract  between  the  vendor  and  purchaser  of 
tbe  cargo  to  which  the  bills  of  laoing  related. 
Now  in  the  view  I  take  of  the  case  it  is  not  really 
necessary  to  dwell  much,  if  at  all,  upon  the  ques- 
tion of  mercantile  understanding  in  contracts  of 
tliiB  kind,  which  occupies  a  considerable  part  of 
\he  bill,  and  which  occupied  a  considerable  part  of 
the  argument ;  but  I  think  it  well  to  say  a  very 
few  words  upon  it  bv  way  of  introduction  to  what 
I  ref^ard  as  the  only  question  requiring  serious 
consideration  in  the  cause.    This  contract  for  the 
purchase  of  wheat  at  San  Francisco  on  the  order 
*  of  the  miller  in  Devonshire  was  according  to  the 
onginal  letter  of  3rd  May  1868,  upon  the  terms  that 
zeimbursement  was  to  be  made  by  the  purchaser's 
aoceptanoe  originally  at  ninety  days'  sight,  after- 
wards altered  to  sixty,  against  the  bill  of  lading ; 
and  it  seems  to  have  been  argued  that  it  was  wrong 
Ibr  the  unpaid  vendor  before  acceptance  of  the  bills 
of  exchange,  by  means  of  which  his  reimbursement 
was  to  be  pud,  to  negotiate  those  bills  of  exchange, 
and  to  document  them  in  the  usual  manner  oy 
annexing  the  bills  of  lading,  and  so  sending  them 
forward  in  the  hands  of  the  person  discounting 
the  bills  of  exchange.    I  apprehend,  on  the  con- 
tranr,  that  that  course  is  perfectly  regular  and 
per&ctly  right  and  proper,  unless  indeed  in  a  par- 
tioolar  case  where  there  is  an  express  contract 
that  the  bills  of  exchange  are  not  to  bo  negotiated. 
IxL  no  other  way  can  the  vendor  protect  himself 
against  the    contingency,    under   these    circuui- 
stances,  of  the  acceptance  even  of  the  bills  of 
exchange  being  refused.    The  contract  that  he  is 
to  be  reimbursed  hj  acceptances  against  bills  of 
lading  cannot  possibly  disable  him  from  dealine 
m  the  ordinary  course  of  mercantile  business  with 
the  bills  of  lading  for  his  own  protection,  and  to 
protect  himself  against  liabilities  upon  the  bills 
that    he  draws,  at  all   events   before    they   are 
accepted.    Therefore,  in  negotiatinff  these  bills  of 
exchange  with  the  Bank  of  British  Columbia,  or 
with  those  from  whom  the  bank  took  them,  it 
appears  to   me  Forbes,  Knight,   and  Company 
merely  followed  the  proper  and  ordinary  course  of 
mercantile  usage.    It  might  be  quite  consistent 
with  that,  that  the  purchaser — in  other  words,  Mr. 
Kemp — might  have  a  right,  when  the  bills  of 
lading  were  presented  to  him  for  acceptance,  to 
say  he  Would  not  accept  the  bills  under  this  con- 
tract unless  the  bills  of  lading  were  at  the  same 
time  deUvered  up  to  him ;  and  if  they  had  been 
teftued,  and  he  offered  acceptances  according  to 
his  oontraot  on  those  terms,  it  may  be  that  he 
woald  haTe  had  a  right  to  bring  an  action  for 
bWMwh  lof  iwntraot  as  against  Forl^s  and  Go.  That 


may  be  the  case,  though  I  apprehend,  as  to  that, 
much  would  depend  upon  the  particular  course  of 
dealing  between  the  parties,  which  might  vary  the 
mode  m  which,  as  between  themselves,  the  con- 
tract in  that  respect  might  be  performed.  But  the 
real  substance  of  the  contract  in  such  a  case  is 
this,  that  the  purchaser  is  to  be  under  the  obliga- 
tion to  accept,  only  when  the  bills  of  lading  come 
forwaid  to  and  are  seen  by  him  in  the  proper 
course    of   the    transaction;   and   if  he,   naving 
the  bills  of  exchange  presented  to  him  for  accept- 
ance with  the  bills  of  lading  annexed  to  them,  does 
not  think  fit  to  take  measures  to  claim  the  dehvery 
of  the  bills  of  lading  to  him,  if  he  has  a  right  to  do 
it — if  he  is  content  that  they  should  remain  in  the 
hands  of  the  person  who  is  the  holder  of  the  bills 
of  exchange,  and  makes  no  objection  to  it,  it  is 
exactly  the  same  thing  as  if  he  had  previously  and 
originally  authorised  that  transaction,  and  himself 
adopted  that  mode,  as  it  is  expressed,  of  "  financing 
the  bills  of  exchange."    And  that,  according  to  my 
view  of  the  evidence,  is  what  actually  happened  in 
the  present  case.    There  can  bo  no  doubt  whatever 
that  the  bank  of  British  Columbia  sent  forward 
these  bills  of  exchange  with  the  bills  of  lading — 
the  three  parts  of  the  bills  of  lading  annexed  to  the 
three  parts  of  the  bills  of  exchange — that  these 
documents  came,  in  the  ordinary  course  of  busi- 
ness, into  the  hands  of  their  agents  in  London, 
Messrs.  Smith,  Payne,  and  Co.,  and  then  we  have 
got  from   Mr.    Johnson,  a  witness,  who  is   the 
clerk  of   Messrs.   Saunders,  bankers    of   Exeter 
(which  firm  in  Exeter  are  the  agents  of  Smith, 
Payne,  and  Co.)  this  statement,  which  he  positively 
swears  to — that  he  received  from  his  employers, 
Messrs.  Saunders,  this  bill  of  exchange  to  be  pre- 
sented   for    acceptance    with    these    documents 
annexed  to  them  which  are  now  annexed  to  them 
as  the  documents  have  been  produced  in  court.    If 
he  speaks  the  truth  nobody  cai;  for  a  moment 
doubt  that  Mr.  Kemp  knew  and  understood  that 
he  was  accepting  bills  of  exchange  secured  by  bills 
of  lading  in  the  hands  of  the  owners.    Not  only 
were  the  annexed  documents  so  large  that  nobody 
could  overlook  them,  but  on  the  face  of  the  bills  of 
exchange  which  he  accepted,  it  was  expressed  in 
words  that  they  were  secured  by  the  deposit  of  the 
bills  of  lading.    Now  Mr.  Kemp  swears  that  that  is 
not  true;  and  that  he  did  not  know  that  the^  were 
annexed  to  the  bills  of  exchange,  and   did  not 
read  the  document  which  he  signed.    I  simply 
disbelieve  him,  because  in  the  ordinary  course  of 
business  Messrs.  Smith,  Payne,  and  Co.,  who  cer- 
tainly received  these  documents  would,  as  a  matter 
of  duty,  send  them  forward  for  acceptance ;  and 
the  clerk,  doing  his  duty,  would  present  them  as 
he  received  them;   and  ever^  man  who  signs  a 
document  must,  in  a  court  of  justice,  unless  under 
very  special  circumstances  of  fraudulent  means 
being  used  to  deceive  him,  be  taken  to  have  read 
the  document  which  he  signs ;  and  not  the  less  so 
if  it  be  relating  to  a  transaction  of  business  of  some 
importance.    Therefore,  in    my  judgment,  it  is 
clearly  and  unquestionably  established  that  Mr. 
Kemp,  with  perfect  knowledge  that  the  bills  of 
lading  were  held  by  the  Bank  of  British  Columbia^ 
assented  to  that,  and  not  demanding  that  they 
should  be  delivered  up,  and  not  refusing  accept- 
ance, accepted  the  bill  of  exohai^e.    In  uiat  state 
of  things,  of  course  there  couM  be  no  possible 
doubt  of  the  right  of  the  Bank  of  British  Columbia, 
or  of  the  right  of  the  vendora  (in  this  sense  nnpaid^ 
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that  when  the  bills  of  exchaDge  came  to  niatarity 
they  were  not  paid  bj  Kemp),  on  payfng  the  Bank 
of  British  Columbia,  to  hold  the  cargo  against 
Kemp  or  his  asnijznees  in  bankruptcy.  On  that 
]:>oint  I  apprehend  there  can  be  no  conceivable 
doaVit  whatever.  Well,  but  then  comes  the  com- 
petition with  the  present  plaintiffs,  which  arises 
thus:  It  appears  that  on  tne  12th  of  Sept.,  con- 
temporaneously, or  nearly  so,  with  the  negotiation 
of  tne  bills  of  exchange  with  these  three  parts  of 
the  bills  of  lading  annexed  to  them,  with  the  Bank 
of  British  Columbia,  Forbes  and  Co.,  the  Cali- 
fomian  firm,  wrote  a  letter  of  advice  to  them,  and, 
as  a  matter  of  fact,  sent  to  them  in  that  letter  of 
advice  another  part  of  the  bill  of  lading  endorsed, 
and  that  bill  ot  lading,  under  circumstances  to 
which  I  shall  presently  have  to  advert,  was 
deposited  with  the  present  plaintiffs,  who  are 
bankers  at  Exeter  ana  at  Bristol.  It  is  admitted 
now,  and  cannot  be  controverted,  that  the  legal 
right  to  the  cargo  passed  by  the  prior  endorse- 
ment for  value  to  the  Bank  of  British  Columbia,  in 
whose  shoes  Forbes  and  Co.  now  stand,  unless  the 
plaintiffs  have  an  eauity  to  take  from  them,  the 
bank,  the  benefit  of  tnat  right.  Have  the  plaintiffs 
that  equity  ?  Now,  what  are  the  facts  ?  In  the 
first  place,  I  think  it  is  perfectly  clear  that  Forbes 
and  Co.  speak  the  truth  so  far  as  this,  that  there 
must  have  been  some  inadvertence  or  error  in 
substance  in  sending  that  endorsed  part  of  the  bill 
of  lading  to  Mr.  Kemp.  I  do  not  say  that  any 
such  inadvertence  or  error  would  relieve  them 
fn>m  equitable  liabilities  if  circumstances  raised 
those  equitable  liabilities ;  but,  as  a  matter  of  fact, 
it  must  have  been  so,  for  this  reason :  that  the 
contract,  in  any  conceivable  view  of  it,  was  only 
for  acceptances  against  bills  of  lading,  which  of 
course  means  bills  of  ladine  against  acceptances, 
and  to  send  this  endorsed  bill  of  lading  to  Mr. 
Kemp  when  ho  had  not  given  any  acceptance  at 
ull  was  manifestly  an  inadvertence,  and,  beyond 
all  question,  could  not  entitle  him,  or  be  meant  to 
entitle  him,  to  deal  with  the  bill  of  lading  when  he 
had  not  actually  accepted  the  bills  of  exchange  and 
performed  the  condition  upon  which  alone  it  was 
to  bo  dealt  with.  Now,  if  1  thought  it  material  to 
determine  the  question  whether  that  was  the  error  of 
some  coj)ying  clerk,  or  the  substantial  error  of  the 
firm  in  California,  I  should  say  that  I  am  by  no 
moans  satisfied  that  it  was  a  clerk's  error;  and 
upon  the  evidence  I  should  come  to  the  conclusion 
that  it  was  the  act  of  the  firm;  but  I  have  no 
doubt  it  was  an  act  done  through  some  confusion  of 
thought  or  temj)orary  inadvertence — perhaps  in 
the  hurry  of  business — and  certainly  not  intended 
to  lead  to  any  fraud  whatever.  Still  if  a  fraud 
upon  a  third  party  dealing  hondfide^  without  any 
notice  whatever  of  the  facts,  was  committed  by 
reason  of  the  signature  of  the  firm  of  Forbes  and 
Co.  to  a  bill  of  lading,  which  they  ought  not 
to  have  signed,  and  which  they  sent  forward  to  a 
person  to  whom  they  ought  not  to  have  sent  it 
forward  in  the  ordinary  course  of  business,  and 
who  was  so  enabled  to  deceive  somebody  else.  It 
would  take  a  long  time  to  convince  me  that  the 
principles  of  this  court  would  not,  in  the  circum- 
stances of  the  case,  oblige  me  to  hold  them  bound. 
But  then  in  order  to  establish  such  an  equity  the 
case  must  really  be  a  case  of  that  nature  upon  the 
facts ;  and  here  I  must  observe  that  I  find  no  such 
cflse  in  the  present  bill.  The  plaintiffs  do  not 
allcgo  that  they  are  the  bolders  fox  ^qAxibSIeAq  qoxl- 
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sideratioQ  without  notice  of  the  oiiuKtiQHiil 
other  people,  or  of  the  real  state  of  the  ktiid 
that  they  have  been  misled  into  bdiefiitg 
this  was  what  I  may  call  a  clear  bfllof  li&f 
which  Kemp  was  entitled,  as  against  ill  Ae 
to  deal,  by  the  sifi^natore  of  Forte  ud  Co, 
they  found  upon  it.    That  case,  if  it  is  to  be 
at  all,  must  be  collected  only  hj  inieRnoei 
facts  which  appear  in  the  bill,  and  here  I  m 
that   I  cannot  agree  with  Mr.  Fry  thit  it 
technical  thing  to  examine  how  the  bill  ifcitai 
substance  of  the  plaintiff's  case.    Here  the 
was  twice  amended,  and  the  whole  cmb  d 
defendants  was  open  and   knoiwn  before 
amendments,  or  at  least  the  last  of  tfaea. 
made.    I  must  take  it  that  the  party  koowinf 
well  what  case  he  makes  in  substaooe;  ilfB 
makes  it ;  what  case  he  omits  to  make  m  i4 
stance;  and  why  he  omits  to  make  it  Ailli 
the  last  these  plaintiffs  have  chosen  to  adhen  li 
their   original    position  ;    that  they  hare  W 

Criority;  and  that  there  was  some  sort  of  oqmI< 
etwecn  the  defendants  to  deprive  them  d  ' 
priority.  The  equitable  case  cf  an  eqdl 
estoppel  as  against  the  prior  legal  owner,  or 
original  vendor  taking  part  in  it^  is  noirealljaA 
to  be  found  in  this  bilL  That  perhaps  mipitk 
enough  to  dispose  of  ihe  case,  but  it  is  alfif 
more  satisfactory  when  one  is  enabled  to  siyw 
one  finds  in  the  state  of  the  evidence  a  gon  ai 
consistent  explanation  of  the  reason  why  a  vi 
not  distinctlv  pleaded  in  the  bill  is  iiot  te 
I  conclude  vrom.  the  evidence  that  the  i^A 
of  the  bank,  the  plaintiffs  in  this  case,  ^ 
not  truly  and  honestly  have  said  thai  t^ 
had  not  knowledge  of  the  real  &ct8,  whaierer^ 
were.  What  is  this  particular  transaction, » 
how  do  the  bankers  bring  it  forward?  Theyiai 
an  account  with  this  miUer,  Kemp.  It  is  attd^ 
was  in  very  good  credit,  though  he  failed  not^ 
long  afterwards ;  and  I  assume  that  as  Car  as  ibt 
external  world  was  concerned  his  credit  at  thit 
time  had  not  been  impeached.  It  is  quite  plu 
that  he  had  considerably  exceeded  the  margin 
overdrafl  allowed  to  him  by  the  bank  in  \ 
account ;  but  the  manager  of  the  bank  at  £iei 
Mr.  Marshall,  was  so  anxious  as  to  the  state 
that  account,  that  he  pressed  him  to  have  it 
duced,  and  it  was  then  considered  of  so  mi 
importance — Mr.  Marshall  ani  Mr.  Kemp  know 
probably  much  better  that  anybody  else  where 
shoe  pinched — to  deal  with  this  matter,  that 
whole  of  Sunday  the  Ilth  of  Oct.  was  devt 
apparently  to  this  business  as  between  the  b 
manager  and  Mr.  Kemp.  The  bank  mam 
opens  his  letters  on  a  Sunday  morning,  and  fi 
various  pressing  liabilities  on  Kemp  coming 
ward  which  should  be  provided  for.  He  goei 
Kemp  at  his  house  and  talks  it  over,  an 
have  not  the  smallest  doubt  that  Ki 
showed  him  that  letter  of  advice  wl 
says  (whether  it  was  delivered  over  or  n 
"We  have  drawn  on  you  our  draft.  No.  J 
in  favour  of  the  Bank  of  British  Gdumbii 
accordance  with  your  instructions  through  Moi 
Knight  and  Co. '  The  bank  manager  no  do 
asked  him  what  he  had  got,  and  I  .wfmn^ft  1 
Kemp,  not  intending  fraad,  told  him,  ''I  li 
received  this  letter  <3  advice.  It  ooven  thk 
of  lading  and  this  invoice,  and  that  k  vlipl 
will  give  you."    Well ;  bat  I  shall 
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honest  man,  wont  on  to  inquire,  "What 

instructions  ?    Have  you  accepted  these 

exchange?    Is  this  bill  of  lading  condi- 

the  acceptance  P"    And  I  shall  assume 

is  told  the  whole  truth — namely,  that  Kemp 

accepted  the  bill  of  exchange;  that  the 

change  had  not  come  forwara  because  it 

until  the  next  day  that  it  did,  and  that 

knew  perfectly  well  that  on  the  day  when 

that  bill  of  lading  Kemp  had  no  right  to 

)e  or  deal  with  it.    Marsnall  does  not  say 

ord  inconsistent  with  that,  because  both 

Eill    and    Gilbert    in   their  afiBidavits   deny 

which  had  only  been  denied  in  the  bill 

entatively  and,   so  as  to  mix  up  assump- 

of  law  with  questions  of  fact  in  a  manner 

icable,  and  making  it  wholly  impossible  to 

perjury  upon  an  indictment  if  they  knew 

,  but  misapprehended  the  law.    But  it  does 

there,  because  Marshall  admits  that  he 

there  were  six  parts  of  the  bill  of  lading,  and 

that  was  an  unusual  thing.      It  had  been 

expressly  and  sworn  to  in  the  answer  of 

and  Co.,  which  they  had  made  evidence 

T)efore,  that  that  number  of  parts  of  bills  of 

is  only  drawn  when  it  is  intended  to  *'  docu- 

'  the  bills  of  exchange  with  the  bills  of  lading. 

^ills  of  exchange  being  drawn  in  several  parts 

necessary  to  have  so  many  parts  of  the  bill  of 

g  that  each  part  of  the  bill  of  exchange  may 

^Dcnmented  with  the  corresponding  part  of  the 

^^f  lading.     That  is  said  to  be  known  mercan- 

tisage  in  the  evidence  of  the  defendants,  and 

a  word  of  evidence  is  there  to  the  contrary. 

^  fact  was  also  alleged  in  the  concise  statement 

,^Xi  which  these  gentlemen  were  examined,  and 

"^iiough  I  do  not  see  that  there  was  an  interroga- 

^J^**y  upon  that  point  of  mercantile  usage  expressly, 

^^t,  of  course,  tney  had  their  attention  called  to  it, 

^tid  they  had  an  opportunity  of  saying  that  it  was 

^^  a  mercantile  usage,  or  that  they  did  not  know 

%hat  it  was.    But  the  matter  does  not  rest  there. 

I  am  not  at  all  inclined  to  use  hard  words  where 

they  are  not  necessary ;  to  speak  especially  as 

rnst  gentlemen  in  tne  position  of  the  agents  of 
bank  of  "  conspiracy,  perjury,  and  spoliation ;" 
words  a  little  stronger  even  than  used  by  Mr.  Ben- 
jamin in  his  argument.  I  do  not  enter  into  those 
points  at  all,  but  I  am  bound  to  give  Forbes  and 
Co.  the  benefit  of  every  reasonable  presumption, 
consistent  with  the  other  evidence  in  the  cause,  as 
to  the  contents  of  documents  which  have  been  and 
oaght  now  to  be  in  the  possession  of  the  plaintiffs, 
ana  which  it  was  the  plaintiff's  duty  to  preserve 
and  to  produce.  On  the  Sunday  when  this  tran- 
saction took  place,  and  when  I  assume  that  Kemp 
told  Marshall  everything  which  it  was  his  duty  to 
tell  him,  Marshall  writes  to  the  manager,  Mr. 
Gilbert,  at  Bristol,  to  know  whether  he  may  make 
the  advance  desired;  and  I  assume  that  in  the 
letter  which  he  then  wrote  he  also  did  his  duty, 
and  told  everythins  which  he  ought  to  have,  and 
had  ascertained  by  inquiry  from  Kemp;  and 
Ifir.  GKlbert  receiving  this  letter,  writes  back  £rom 
Bristol  to  Exeter    to   Marshall,   expressing   his 

Sinion  of  the  transaction,  and  authorising  the 
vance.  Those  two  letters  passed  between  Bristol 
and  Exeter  within  three  months  of  this  dispute, 
and  of  this  bill  being  filed ;  but  neither  of  them 
is  prodnoed,  and  no  account  of  a  satisfactory  kind 
pren  of  their  contents.  I  assume  that  the  proper 
mqniries  were  made,  that  they  were  troly  an- 


swered, and  that  the  whole  of  the  facts  as  they 
really  stood  at  the  time  were  within  the  know- 
ledge of  the  plaintiffs  when  they  made  this 
advance.  That  being  so,  it  is  quite  plain  that  they 
could  not  have  been  and  were  not  deceived  by 
reason  of  the  inadvertent  endorsement  of  the  bill 
of  lading  on  the  part  of  Forbes  and  Co.,  and  that 
the  Master  of  the  Rolls  has  come  to  a  perfectly 
just  and  right  conclusion  in  dismissing  the  bill 
with  coi  ts. 

SoHcitors :    Clark,    Woodcock,  and  Co ;  Fresh- 
fields ;  Rooks,  Kenrick,  and  Harsion. 


COURT  OF  COMMON  FLEAS. 

Beportedby  H.  H.  Hocuira  and  H.  F.  Poolbt,  Esqra., 

Barristera-at-Law. 


Saturday,  Nov.  23, 1872. 

Tapscott  ajjd  others  v,  Balfour  and  others. 

Chaiier-party — "  Load  in  ilie  usual  and  cusio7)ianj 
manner" — Demurrage  —  Commenceinent  of  lay 
days. 
By  a  cliarter-party  a  vessel  was  to  proceed  direct  to 
any  Livei'pool  or  Birkenhead  dock  as  ordered  by 
the  charterers,  and  there  load  in  tlte  tisual  aitd 
cusionuvry  tnanner  a  fuU  and  complete  cargo  of 
coal.      The  vessel  was  ready    to  enter  tlie  dock 
named  by   the  charterers  some  days  before  luir 
actual  admission  into  that  dock,  and  a  particular 
coal  agent  was  selected  by  them  to  load  her.   Owing, 
liowever,  to  his  having  other  vessels  waiting  to 
load,  a  considerable  delay  took  plac<i  before,  i/n 
a/xordance  with  the  dock  regutations,  her  turn 
came  for  admission  into  the  dock,  and  after  she 
had  entered  tlie  dock  tJiere  was  a  further  delay 
before  she  could  get  under  th-e  tips. 
Held,  tfia^t,  there  being  no  evid&nce  thai  the  charterers 
had  acted  tmreasonably  in  selecting  the  partir,idar 
coal  agent,  the  charterer  was  not  liable  for  demur- 
rage before  the  ship  eyitered  th-e  dock,  as  this  was 
caused  by  the  dock  regulations,  over  which  lie  had 
no  control,  and  that  the  lay  days  commenced  at 
the  time  of  tlie  arrival  of  tlie  vessel  in  the  dock, 
and  not  ai  the  time  of  her  arrival  ai  the  pai-ticu' 
lar  berth  or  tip  where  she  was  to  load. 
This  was  an  action  for  demurrage  brought  in  the 
.  Court  of  Passage,  Liverpool.    By  a  charter-party 
dated  the  llth  June  1872  the  plaintiffs,  Messrs. 
Tapscott  and  Co.,  as  shipowners,  agreed  with  the 
defendants,  Messrs.  Balfour,  Williamson  and  Co., 
as  charterers,  that  their  ship,  the  Emerald  Isle, 
"  should  with  all  possible  dispatch  proceed  direct 
to  any  Liverpool  or  Birkenhead  dock  as  ordered 
by  the  charterers,  and  there  load  in  the  usual  and 
customary  manner  a  full  and  complete  cargo  of 
coal.    The  vessel  to  load  at  the  rate  of  100  tons 
per  working  day,  and  the  loading  not  to  commence 
until  the  1st  July.    Demurrage  to  be  at  the  rate 
of  4d.  per  ton  register  per  diem."    The  defendants 
accordingly  named  the  Wellington  dock ;  and  on 
the  3rd  July  the  plaintiff's  gave  notice  that  the 
Emeraldlsle  was  ready  for  loading.  At  this  time  she 
was  lying  in  the  Sandon  dock,  not  being  able  to  enter 
the  Wellington  dock  for  the  reason  that  Messrs. 
Brancker,  who  had  been  selected  by  the  defendants 
as  the  coal-agents  who  were  to  load  the  vessel,  ha<l 
already  three  vessels  loading  at  the  tips  or  spouts 
in  the  Wellington  dock,  and  two  more  waiting 
ontside,  and  by  the  dock  regulations  the  Emerald 
Isle  had  to  wait  nntil  her  turn  Game  Coc  «iis&aasAssQu 
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TaFSCOTT  AHS  OIUEB8  V.  BuJOUB  AXD  OIEBBa. 


The  following  are  ertracte   from    the  dock  re- 

2.  No  *eBml  fa)  be  ftlloirod  to  ectar  the  Bnintey  Mooce 
or  Wellington  dooka  to  load  ooaI  from  the  High  Level 
Bulnj,  eioept  apon  the  prodoctioa  of  a  jerque  note  or 
•  oartifiwte  from  the  muter  of  the  dock  in  which  the 
tmmI  ii  iTJnfT  >t  the  time,  showing  that  she  ia  ready  to 
oommenoe  loading,  and  also  a  oertificate  from  the  ooal 
agant  that  she  ia  to  load  ooal  at  the  High  Leiel.  No 
ooal  ageot  to  ba  allowed  to  load  more  than  two  flate  at 
llie  craoea  at  Uie  same  time,  nor  to  hare  more  than  three 
Teueli  in  the  Bramlej  Moore  or  Wellington  dooka  (both 
inolnaiTe)  loading,  and  to  load  coal  at  tlie  oranee  at 
one  time.  No  flat  to  be  admitted  until  a  certiflcste  ii 
prodaoed  from  the  ooal  ag«nt  that  ahe  is  to  load  ooal  at 
tha  High  Level. 

4.  No  Teaaal  to  bo  entered  in  tlie  applieatdon  or 
berthing  book  before  she  ii  either  in  the  Bramley  Hoore 
dook  or  the  Wellington  dock  ;  each  vessel  to  be  berthed 
in  nynlar  tnm  u  entered,  if  the  specified  quantity  of 
ooal  IB  at  the  Sandhilla  atation,  if  cot  the  neit  vess^  on 
tnm  having  Bufficiont  coal  read;  to  take  the  berth  ;  any 
Teieel  losing  her  tnra  in  aonseqneDae  of  ooal  for  ber  not 
being  at  the  Sandhills  atation  to  be  oonaidered  first  on 
tnm  when  the  ooal  is  read;.  Flats  and  vessels  to  fallow 
the  same  order  as  to  tnm  for  loading,  whether  entered 
for  the  oranea  or  the  shoot. 

5.  When  a  arane  ie  idle  from  want  of  coal,  and  a  vessel 
not  in  dock  has  the  whole  of  her  oawo  of  coal  ready  at 
Sandhills  (as  proved  by  a  certifioate  from  the  oo^  agent 
and  the  agent  for  the  veaael)  snch  vessel  may  at  the 
diaoretion  of  the  dock  master  be  admitted  into  do>;k  out 
of  the  regular  tnm,  aa  ibown  in  the  apphcation  book. 

On  the  dth  Jul;  the  Emerald  leh  took  on  board 
1<KI  toDS  of  coal  at  the  Sandon  dock,  aud  on  the 
lltb  Jalj  she  went  into  the  Wellington  dock.  No 
further  coal  waa  loaded  until  the  18th  or  19th 
Jnl;,  when  a  Binall  quantity  was  token  on  board- 
Between  the  2dth  Jutv  and  the  2nd  Aug,  a  con- 
siderable quantity  was  loaded  at  MoHBra.  Branckcr's 
tips;  and  on  the  6th  Aug.,  in  order  to  avoid  being 
"  neaped,"  the  Emerald  Isle  went  out  into  the 
river,  where  the  loading  was  coraplotod  by  lighter- 
age on  the  15th  Aug.  The  plaintiffs  at  the  trial 
contended  that  the  lay  days  commenced  on  the 
3rd  July  when  the  ship  was  ready  to  go  into  the 
dock  named.  A  verdict  was  entered  for  the  de- 
fendants, leave  being  reserved  by  the  learned 
asaesBor  to  the  plaintiffs  to  move  to  enter  the 
verdict  for  the  plaintiffs  on  the  ground  that  there 
was  evidence  of  the  defendants'  liability.  The 
court  to  have  power  to  draw  inferences  of  fact, 

A  rule  having  been  obtained  accordingly, 

Hoiker,  Q.C.  and  OvXly  showed  cause,— The 
words  "  load  in  the  usual  and  customary  manner" 
showed  that  the  shipowners  contemplated  the 
probability  of  their  having  to  wail  their  turn, 
according  to  the  ordinary  rules  and  regulations  of 
the  docks.  The  lay  days,  therefore,  did  not  com- 
mence until  the  vessel  was  actually  under  the  tips. 
It  is  the  same  as  if  the  custom  bod  been  in- 
corporated in  the  charter-party.  The  stipulation 
is  similar  to  "in  regular  turn." 

RoberUon  v,  Jackson,  2  C.  B.,  N,  S.,  412. 

HergeheU,  Q.C,  and  Mybnrgk,  for  the  plaintiffs.— 
We  submit  that  the  lay  days  commenced  on  the 
3rd  July,  that  bcin^  the  day  when  the  plaintiffs 
were  ready  to  go  mto  the  Wellington  dock,  and 
when  thev  would  have  entered  it  but  for  the 
ielection  by  the  defendante  of  the  particular  kibI 
agent.  It  is  more  reasonable  that  the  delay  caused 
b;  the  selection  of  a  particular  cool  ^ent,  who 
may  have  say  twenty  vessel^  waiting  for  their 
turn  to  enter  the  dock,  should  tlall  on  the  charterer, 
tJion  on  the  ehipowner  who  ba&  not  the  selection. 
Lawton  v.  Burnett,  1  H.  &  C.  3M. 
At  aJI  events  the  lay  dayn  commenotdk  uu  t^e  V\^ 


Jnlv,  when  the  veaael  gob   into  the  WellingUn 

docl 


Broun  v.  Johnnm,  10  H.  A  W.  331. 

Then  it  is  argued  tliat  if  vre  hod  remained  in  tic 
dock  we  should  have  oompleted  the  loading  bj  lit 
8th  Anguat.  The  answer  ia  that  we  went  om  d 
dock  and  completed  oar  loading  at  Birkenhead  hj 
lighterage  for  the  benefit  of  both  parties.  If  •« 
had  not  gone  out  we  might  have  been  detiiod 
till  the  next  sprinff  tides. 

BoviLL,  C.J.— The  qneetion  in  the  pnsent  cm 
really  turns  upon  the  construction  of  the  chulir- 
porty.  Its  material  clanBes  were  to  the  effect  tliB 
the  vessel  should  with  all  poeeible  dispatch  procnd 
direct  to  any  Liverpool  or  Birkenhead  AoA  u 
ordered  by  the  chartperars,  and  there  load  in  tk 
usnal  and  cnatomary  manner  a  fnll  and  compke 
cargo  of  coal.  The  vessel  was  to  load  at  the  nu 
of  100  tons  per  working  day,  and  the  loading  wi 
not  to  commence  until  the  1st  Joly.  Demomgt 
was  to  be  at  the  rate  of  id.  per  ton  register  prr 
diem.  The  question  then  arises  when  were  the 
working  days  to  commence.  The  charter-partj 
contains  no  stipulation  as  to  when  the  lay  days  irc 
to  commence ;  and  therefore,  according  to  the 
ordinary  rule,  wo  should  endeavonr  to  ascertiii 
the  meaning  of  the  charter-party  as  to  the  pkt 
to  which  the  vessel  is  to  proceed.  Here  no  pliM 
is  distinctly  named.  Where  the  port  "  "" 
the  rule  is  that  the  la^  days 


time  of  the  vessel  arriving  at  the  nsaal  place  d 
'ing,  by  fthich  is  meant,  not  the  actual  bent 
tbe  dock  or  roadstead.     The  shipowner  hv 


done  all  that  is  required  when  the  vessel  is  at  tbe 

Sort,  and  at  the  usual  place  of  loading  in  the  port 
[ere  the  agreement  is  that  the  vessel  shall  proceed 
direct  to  any  Liverpool  or  Birkenhead  oock  it 
ordered  by  the  cbarterers.  The  charterers  hid 
the  selection  of  the  dock,  and  they  accordingly 
selected  the  Wellington  docks.  After  notice  lo 
tbe  sbipowneru  of  this  selection,  I  think  it  wia 
exactly  the  same  as  if  the  stipulation  had  been 
that  the  vessel  should  proceed  direct  to  tbe 
Wellington  dock.  Great  stress  has  been  laid  on 
the  words  "  load  in  the  usual  and  cnstomirr 
manner,"  But  these  are  ordinary  words  occarring 
in  every  charter-party,  and  appty,  I  think,  to  tbe 
mode  of  loading,  and  not  to  the  place  of  loadiw 
In  Lawaoa  v.  Burnet*  (1  H.  &  C.  400)  Pollock,  C  J. 
said :  "  It  appears  to  me  that  the  worids '  cnstonuij 
manner'  mean  the  mode  of  loading,  whether  bys 
lighter  or  at  the  wharf,  and  whatever  was  the 
customary  manner  was  to  be  pursned  on  tias 
occasion.  We  should  be  giving  a  very  extended 
construction  to  them  if  we  were  to  say  that  thcce 
words  imposed  a  greater  liahility  on  the  ship- 
owner. The  eases  relied  on  by  the  defendtmts  trt 
distinguishable  from  the  present,  becaoae  in  eoci 
of  them  there  was  a  clear  and  express  stipnlttiaii 
in  the  charter-party  beyond  tbe  words  "  ordinarj 
and  costomary  manner."  In  Robertxm  v.  /net 
ion  (2  C.  B.  412)  the  stipulation  was  that  tha 
lay  days  "  should  reckon  rrotn  the  time  of  Uw 
vessel  being  ready  to  unload  and  in  tun  to 
deliver,"  and  the  whole  stress  of  Hie  argmont 
was  on  those  express  words.  So  in  XeUewaMSV' 
Sehati  (23  L.  J.  17,  C.  P.)  the  express  wtuda  w«n 
"  taking  on  board  ooal  and  coke  in  resnlartarasal 
loading ;"  and  in  Leuoton  v.  Svmtm  **  to  be  loaM 
in  regular  turn,"  so  that  in  tJieae  rsnni.  iAa> 
erentiuU;  oMt  on  Oa 
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Morrison  v.  The  UxivEBflAL  Marine  Insurance  Gompant  (Ldoted). 


[Ex. 


charter 'party.    In  the  present  charter-party  there 
•re  no  such  words,    if  the  stipulation  had  been 
that  the    ship    should  proceed  to  the  Welling- 
ton Dock,  at  Lavorpool,  and  there  load,  then  the 
difficulty  arising  from  the  state  of  things  at  the 
dock  would  aftcct  the  charterer  and  not  the  ship- 
owner.   In  this  view  of  the  case,  therefore,  the 
lay  days  would  not  commence  till  the  vessel  was 
m  the  Wellington  Dock.    The  right  of  selection 
was  in  the  charterers,  and  they  having  selected 
the  Wellington  Dock,  if  the  regulations  of  the  dock 
did  not  allow  the  vessel  to  have  access  to  the  dock 
at  once,  that  was  no  fault  of  the  charterer,  and  ho 
is  not  to  be  made  responsible  for  it.     On  this 
point  this  case  is  not  very  dissimilar  to  Kell  v. 
Afiderson  (10  M.  &  W.  498).    Then  it  is  further 
contended  that  whatever  was  the  right  of  selection 
of  the  dock,  the  charterers  had  no  right  to  select 
the  particular  agent.    But  who  is  to  determine 
irhat  agent  is  to  be  employed?  The  usual  course  is 
to  employ  a  coal  agent,  and  the  charterers  did  what 
"waa  usual.  In  Leidemann  v.  fi^c^u/z,  a  question  much 
the  same  as  the  present  was  raised  as  to  whether 
the  vessel  might  not  have  loaded  earlier,  had  she 
been  allowed  to  go  to  another  spout,  and  Jcrvis, 
C.J.  said,  "  Yes,  but  with  different  coke,  and  at  a 
higher  price.    If  the  captain  may  choose  at  what 
spout  he  will    load,  he  may  next  choose  what 
articles  he  will  load  with.     It  was  not  left  to  the 
jury  to  say  whether  the  charterer  had  sent  the 
ship  improperly  to  an  encumbered  spout."     So 
here,  if  the  plaintiffs  wished  to  contend  that  the 
agent  was  miproperly  chosen,  that  should  have 
heen  left  to  the  jury.    There  was  no  evidence  that 
the  agent  was  unreasonably  selected,  and,  there- 
fore, the  claim  for  demurrage  from  the  3rd  to  the 
11th  July  cannot  be  sustained.    There  is  the  sub- 
ordinate question    whether    the  defendants    are 
responsible  for  the  time  which  elapsed  between 
the  vessel's  leaving  the  Wellington  Dock  for  Bir- 
kenhead, and  completing  her  loading  at  the  latter 
place.    If  the  shipowner  took  this  course  for  his 
own  convenienoe  he  could  not  make  any  claim  for 
it.     But,  drawing  inferences,  I  think  it  was  done 
for  the  convenience  of  both  parties,  in  order  to 
prevent  a  more  serious  loss,  and,  therefore,  the 
shipowners    are    entitled  to  demurrage  for  the 
whole  period.    The  rule  must  be  absolute  to  enter 
a  verdict  for  the  plaintiffs  for  339L  48.,  the  amount 
dne  for  twelve  days'  demurrage,  the  lay  days  being 
calculated  to  commence  on  the  11th  July. 

Denman,  J. — I  am  of  the  same  opinion.  This 
caae  turns  on  the  proper  construction  of  the  words 
of  the  charter-party,  and  I  think  that  on  the  11th 
July  the  plaintiffs,  according  to  that  construction, 
had  done  all  that  lay  on  them  and  in  them  to  do.  I 
was  at  first  disposed  to  think  that  the  words 
**  OBual  and  customary  manner"  had  a  larger  con- 
atmction  than  1  think,  after  argument,  they  can 
hear.  It  was  argued  that  they  gave  a  different 
interpretation  to  that  part  of  the  contract  by  im- 
porting that  the  loading  could  only  be  done  at  a 
particular  spout,  and  that  no  liability  could  attach 
to  the  defendants  until  the  vessel  arrived  at  the 
particular  spout.  But  there  is  evidence  that  the 
loading  might  have  been  done  in  another  way,  and 
it  was  not  round  unusual  to  do  it  in  another  way. 
I  think  it  within  the  terms  of  the  charter-party 
that  the  loading  should  be  effected  by  lighterage ; 
and,  if  so,  the  words  are  not  so  specific  that  they 
naed  be  construed  to  mean  that  no  liability  shonld 
attaoih  to  the  delendants  until  the  vessel  got  to  a 


particular  spout.     'ITie  verdict  must  be  for  the 
plaintiffs  for  twelve  days'  demurrage. 

Rule  ahsolnte. 

Attorney  for  plaintiff,  Wynne,  for  Forshaw  and 
Hawkhut,  Liverpool. 

Attorneys   for    defendants.    Chester,    Urquharl,    ' 
Bn^hbi/,  and  Maylww,  for  Noiris  and  Sons,  liiver- 
pool.  _ 

COXTBT  OF  EXCHEQUER. 

Reported  by  T.  W.  Sauitdehs  and  H.  Lsioh,  Eiiqni., 
Barristers-at-Law. 


Feb.  4,  6,  7,  and  8, 1872. 

Morrison  v.  Tue  Universal  Marine   Insurance 

Company  (Limited). 

Marine  insurance — Initialling  of  "slip" — ConceaU 
numt  of  material  fact — Suhsequent  execution  of 
policy  by  underwriters  with  tcnotcled/jfe  of  con- 
ceaiment — Elcctio7i — Lloyd's  List — Underwriters' 
kno^wledge  of — Misdirection. 

The  plaintiffs  the  owner  of  tlie  ship  C.,  effected,  on 
the  12th  Oct.,  through  P.  his  broker,  an  insurance 
upon  tJie  chartered  freight  of  the  ship,  loith  under- 
writers,  the  defendants,  who  therc^ipan  initialled 
tlie  slip,  and  debited  tlie  plaintiff's  broker  with  the 
pre^nium,  the  defendants  being  at  the  tiine  in 
tg7iorance  of  tlie  fact,  known  to  tlie  plaintiff  and 
to  P.,  thai  a  telegram  had  arrived  from  which  li 
appeared  probable  thai  the  C.  was  lost.  On  the 
VSth  Oct.  the  dej^endants  became  aware  of  the  tele- 
gram, and  mentioned  it  to  P.  tlie  broker,  but  raided 
no  objection  to  tlie  insurance  on  account  of  ii ; 
and  on  the  following  danf  (the  \Aih)  a  stamped 
policy,  in  a^ordance  with  the  terms  of  tlie  slip, 
was  drawn  out  by  tlie  defendants,  without  protest 
or  qualification  of  any  sort.  On  the  \9th  Oct. 
news  arrived  confirming  the  total  loss  of  the  C, 
and  tlie  defendants  thereupon  repudi-ated  their 
Uahility,  upon  tlie  grouna  of  the  concealme^it 
from  them  of  tlie  ahove  mentioned  telegram ;  and 
the  plaintiff  ai  once  brotight  this  action  a{jfainst 
them  upon  the  poliey. 

It  was  admitted  thai  the  plaintiff's  broker.  P., 
<icied  honestly  and  m  good  faith,  and  re- 
frained  from  communicatiyig  tlie  fact  of  the 
telegram,  because  of  his  conviction,  after  inquiry, 
that  the  G.  was  not  the  ship  referred  to.  It 
was  conceded  also,  that  in  effecting  marine 
insurance,  until  the  slip  is  initialled,  the  matter 
is  considered  merely  in  negotiation,  and  iliat 
when  it  is  initialled,  tlie  matter  is  considered  con- 
eluded;  and  it  was  proved  to  be  the  custom  of 
underwriters  to  i^stie  a  stamped  policy  in  aecord- 
ance  with  the  slip,  no  matter  whai  may  happen 
after  tlie  slip  is  initialled. 

Blaekbum,  J.  directed  the  jury  thai,  when  the  under- 
wriiers  became  aware  of  the  eoncecdmcnt,  tlwy 
were  bound,  within  a  reasonable  time  after  Us 
coming  to  tlieir  knowledge,  to  elect  wliether  they 
would  adopt  and  go  on  with  the  contra>ct,  or  repu- 
diate it  on  thai  ground,  and  the  question  was  left 
to  tlie  jury,  withotU  the  expression  of  any  opinion 
on  the  part  of  the  judge,  whether  the  defendants 
had  after  knowledge  of  the  concealment  elected  to 
treai  the  policy  as  a  subsisting  one,  to  which  the 
jury  replied  in  the  negative.  The  verdict  wom 
entered  for  the  defendants. 

Held  {Cleaaby,  B.,  dissenOetUe),  by  Martin  and 
Bramwell,  JBB.^  making  absoUUe  a  rule  for  a  new 
iriallf  that  thie  woe  a  miadi/redtM^. 
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Per  Martin,  B, — The  proper  direction  wotdd  he, 
thai  if  what  the  tmaeruoriters  did,  or  did  not  do, 
woula  naturaUy  lead  the  broker  to  suppose  that 
the  policy  was  delivered  to  him  as  a  binding  con^ 
tract,  then  it  was  a  binding  contract,  and  the 
defendants  were  estopped  from  denying  it. 
Per  BramweU,  B. — The  proper  direction  would  be 
that  the  act  of  the  defendants,  in  delivering  out 
the  policy  without  protest,  after  the  concealed  fact 
had  come  to  their  knowledge,  was  conduct  which, 
unexplained,  showed  thai  they  were  treating  tJie 
contract  as  subsisting,  and  was  prvmd  fade  evi- 
dence of  an  election  on  their  part  not  to  avoid  it, 
and  that  it  was  for  them  to  show,  by  some  accom- 
panying circumstances,  that  the  broker  had  no 
right  so  to  understatid  their  conduct  in  tlie  matter. 
Per  Martin  and  BramweU,  BB. — There  is  no  rule  or 
presumption  of  law,  either  in  principle  or  upon 
authority,  tliat  underwriters  are  acquainted  with 
the  contents  of  Lloyd's  List  so  as  to  relieve  a  person 
proposing  to  insure  from  the  duty  of  commwiiicat- 
ing  to  them  a  maierial  fact  known  to  him  before 
the  completion  of  the  insurance,  and  published  in 
Lloyd^s  Lists. 
Bed  contra,  per  Cleashy,  B. — There  was  710  misdi- 
rection. The  effect  of  givina  out  the  policy  ought 
not  to  be  regarded  of  itself  as  in  the  nattire  of 
an  election  at  all.  The  oaly  contract  is  made  by 
the  slip,  and  no  fresh  one  is  made  by  the  policy, 
which,  whenever  it  is  given  out,  wJiether  an  hour, 
a  day,  or  two  days  after  the  slip,  must  be  taken 
as  made,  uno  flatu,  at  the  time  the  contract  is 
entered  into,  and  is  nothing  more  than  the  formal 
conclusion  and  completimi  of  the  contract.  The 
doctrine  of  election,  therefore,  does  not  apply. 
XenoB  V.  Wickham,  in  the  House  of  Loi'ds  (16 
L.  T.  Eep.  N.  S.  800 ;  L  Bep.  2  Eyig.  ^  Ir.  App. 
296 ;  2  Mar.  Law  Cos.  0.  8.  527),  and  Cory  v. 
Patton  (26  L.  T.  Bep.  N.  8.  161 ;  L.  Rep.  7  Q.  B. 
304 ;  a/nte,  p.  225)  discussed  and  acted  upon. 
This  was  an  action  by  a  shipowner  against  under- 
writers upon  a  policy  of  marine  insurance  upon 
chartered  freight. 

The  declaration  was  in  the  usual  form,  setting 
forth  the  policy  effected  by  the  plaintiff  through 
his  brokers,  Messrs.  Previt^  and  Greig,  with  the 
defendant  company  on  the  12th  Oct.  1870,  upon 
chartered  freight  of  the  plaintiff's  ship  Cambria^ 
at  a  premium  of  8  guineas  per  cent.,  and  averring 
the  total  loss  of  the  said  ship  and  freight  insured 
as  aforesaid ;  and  assigning  as  breach  the  nonpay- 
ment by  the  defendants  of  the  sum  insured  or  any 
part  thereof. 

The  defendants  pleaded — first,  that  they  were 
induced  to  subscribe  the  said  policy  by  the  fraud 
of  the  plaintiff;  secondly,  that  at  the  time  the 
defendants  became  such  assurers  to  the  plaintiff, 
and  subscribed  and  executed  the  said  policy,  the 
plaintiff  and  his  agents  misrepresented  to  the  de- 
fendants a  fact  then  maierial  to  be  known  to  the 
defendants,  and  mcUerial  to  tlie  risk  of  the  said 
^policy ;  thirdly,  that  at  the  time  of  the  defendants 
subscribing  and  executing  the  said  policy,  and 
becoming  such  assurers  to  the  plaintiff,  the  plain- 
tiff wrongfully  concealed  from  the  defendants  certain 
facts  then  known  to  the  plaintiff  and  v/nknown  to  the 
defendants,  and  material  to  the  risk  of  the  policy. 

The  particulars  of  the  fraud  and  concealment 

relied  on  by  the  defendants  under  the  above  pleas 

were  that  the  ship  had  met  with  a  disaster  on  the 

coaet  of  Amerioa,  and  that  tlie  pWntiff  uivdhia 

agente  had  receiYed  news  relating  to  tikxe  «ycc\dL€i>X) 


and  that  the  plaintiff  and  his  agents  represoited 
that  the  Cambria  was  not  the  ship  to  which  thi 
accident  had  happened,  and  conceded  from  tk 
defendants  the  news  they  had  reoeiv€?d  relatiiig,Qr 
supposed  to  relate,  to  the  said  accident. 

At  the  trial  at  the  winter  assizes,  1871,  at  LivB^ 
pool,  before  Blackburn,  J.,  and  a  special  jury,  h 
following  were  the  facts  proved  : 

The  plaintiff  was  a  merchant  trading  1 
Liverpool  under  the  firm  of  Charles  Morris 
and  Uo.,  and  the  defendants  were  an  insmtm 
company,  canying  on  business  in  Londoa. 
The  plaintiff  was  the  sole  owner  of  the  Bki| 
Camhria,  which  sailed  from  Bahia  on  the  I8I1 
Aug.  1870,  for  New  Orleans,  with  the  intention  d 
stopping,  in  pursuance  of  directions,  at  the  Sooth 
West  Pass,  for  orders.  On  9th  Sept  1870, 
the  plaintiff  entered  into  a  charter-party  witk 
McMahon  and  Co.,  of  Galveston,  by  which  the 
ship  Camhria,  John  Owen  master,  and  descnljed 
as  then  on  a  voyage  to  the  South  West  Ptse, 
was  to  proceed  to  the  South  West  Pass  for  dur- 
terers*  orders,  and  thence  to  Cxalveston,  in  Texas, 
or  to  New  Orleans,  or  Mobile,  and  there  take  a 
full  cargo  of  cotton  for  Liverpool.  The  Sooth 
West  Pass  is  one  of  the  passes  into  the  Mississipi 
river,  and  is  some  distance  below  New  Orleans,  aod 
is  an  usual  place  of  call  for  orders  by  vessels  going 
to  load  cotton  at  any  of  the  ports  in  the  Gmlf  i 
Mexico.  Galveston  m  Texas  and  Mobile  are,  as 
well  as  New  Orleans,  ports  in  the  Gulf  of  Mexico, 
from  which  cotton  is  exported. 

On  3rd  Oct.  1870,  the  Cambria  arrived  at  the 
South  West  Pass  aforesaid,  where  the  master 
received  orders  from  the  charterers  to  proceed  to 
Gralveston  for  a  cargo  of  cotton,  and  on  the  next 
day  he  sailed  for  that  port,  and  on  the  6th  Oct  the 
vessel  arrived  off  the  harbour  of  Galveston,  and 
got  ashore  on  the  North  Breaker,  off  the  entrance 
of  the  harbour,  and  there  was  totally  lost.  On  the 
same  day,  to  wit,  6th  Oct.  1876,  the  master 
went  ashore,  and  despatched    a  tel^ram  to  the 

Elaintiff  as  follows :   "  To   C.    Morrison  ind  Co., 
liverpool, — Ship  Cambria  ashore  near  here,  fidlof 
water,  lost." 

On  6th  Oct.  E.  P.  Hunt,  the  a^^ent  at  Galveston 
of  Lloyd's  Liverpool  and  Loudon  Underwrites' 
Association,  despatched  a  telegram  from  Gralveston 
to  the  agent  for  Lloyd's  at  New  York,  in  the  fol- 
lowing words  :  "  Ship  Camhria,  Owen  master,  of 
Jersey,  from  Bahia,  South  AmeHca,  ballast,  ashore 
North  Breaker,  probably  lost." 

On  7th  Oct.  1870,  the  above  telegram  from  Owen 
to  the  plaintiff  was  received  in  London,  at  3.40p.m. 
A  telegram  was  also  received  at  an  earlier  hoar  on 
the  same  day,  addressed  to  Lloyd's,  London,  from 
the  agent  for  Lloyd's  at  New  York,  in  consecraeiloe 
of  which  an  announcement  was  made  in  Lionrs 
List,  that  the  Cambria  (probably  Cameo)  &om  Sfeir 
Orleans,  was  grounded  on  North  Breaker. 

As  soon  as  the  aforesaid  tel^rram  addressed  to 
the  plaintiff  was  received  in  London,  it  was  handed 
over  to  the  post  ofiQce  for  transmission  to  the 
plaintiff  at  Liverpool,  where  it  was  received  at  5.SD 
p.m.  The  plaintiff  denied  having  received  this 
telegram,  and  the  issue,  tendered  by  the  defen- 
dants on  this  point,  was  decided  by  the  jury  in 
favour  of  the  plaintiff.  The  tel^pram  from  Uoiyd's 
agent  at  New  York  was  received  by  Lbyd'a  is 
London,  in  time  for  transmission  and  reoeqift  df 
,  the  news  at  Liverpool  at  38  miniites  part  aoor  ~ 
\  Wi<&*)>}[v.O^\».««si<^NK«a.^s^;i«BQd  on  the  kn-bi 
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rooms  of  the  Underwriters'  Association  at 
irpool,  at  89  minutes  past  noon  on  the  same 

The  telegram  as  received  at  Liverpool  was  as 
ws  :  "  Cavibrla,  qnery  CaUao,  from  New 
ans,  aground  Nortn  Breaker."  The  plaintiff 
not  a  member  of,  or  a  subscriber  to,  the  Under- 
ers'  rooms,  to  which  only  subscribers  or 
ibers  were  admitted. 

fter  making  the  above  entry  in  the  loss  book, 
jccretary  to  the  Liverpool  Lloyd's  Association 
chcd  Lloyd's  List,  and  about  one  hour  after 
ing  the  entry  he  added  at  the  foot  of  it,  in  the 
book  aforesaid,  the  following  words  in  paren- 
is :  ("  memorandum,  Cambria,  Owen,  1177 
,  left  Bahia  18th  Aug.  for  New  Orleans.") 
said  secretary  not  being  able  to  find  anything 
it  a  ship  named  Callao,  telegraphed  to  the 
don  Lloyd's  on  the  same  7th  Oct.  to  inquire 
the  meaning  of  the  words  "  qy.  Callao"  and 
ived  an  answer  the  same  day  at  5.50  p.m., 
p  the  rooms  were  closed,  in  the  following 
is, "  Gjmeo,  from  New  Orleans,  is  supposed  to 
Me  name  of  the  ship  aground  on  the  North 
iker."  On  the  evening  of  the  7th  Oct.,  at 
hour  for  closing  the  rooms  to  subscribers,  the 
etary,  according  to  his  custom,  sent  for  publi- 
Dn  to  the  Liverpool  Mercury,  a  daily  ioumal  pub- 
dd  in  Liverpool,  a  copy  of  the  despatch  first 
ived  from  Lloyd's,  but  added  the  word  "  qy." 
r  the  words  **  New  Orleans,"  so  that  in  the 
ciiry  of  Saturday,  8th  Oct.,  the  publication 
ng  the  shipping  news  was  in  these  words, 
imh'iu  (qy.),  CaUao  from  New  Orleans  (qy.), 
)und  North  Breaker."  After  the  above  telo- 
n  had  been  sent  to  the  Mercury  for  pub- 
ion,  the  secretary,  having  received  the  tele- 
n  from  London  Lloyd's  in  answer  above 
tioned,  searched  Lloyd's  List,  in  order  to  ascer- 

something  about  the  ship  Gaineo,  and  then 
e  the  following  entry  in  the  loss-book : 
The  vessel  on  the  North  Breaker,  reported 
erday  as  the  Gamhria  is  stated  to  be  the 
leo,  from  New  Orleans.  Memorandum — The 
I  Cameo  from  Antwerp,  arrived  at  New  Orleans 
he  26th  Sept."  and  this  entry  was  also  sent  to 
Mercury  on  the  morning  of  Saturday,  the  8th, 
was  published  in  the  paper  on  Monday,  10th 

ae  secretary  stated  in  his  evidence,  on  c^oss- 
oination,  that  he  added  the  above  memorandum, 
dve  to  the  ship  Ganneo  from  Antwerp,  as  being, 
is  opinion,  tantamount  to  a  statement  that  the 

on  the  North  Breaker  could  not  be  the  Cameo, 
use  "  the  Cameo,  having  arrived  on  the  26th 
}.,  could  not  have  got  her  cargo  discharged  and 
ed,  and  come  out  again  to  be  lost  on  the  6th." 
did  not  however  communicate  with  Lloyd's, 
ondon,  that  he  had  come  to  this  conclusion. 
1  Saturday,  8th  Oct.  the  plaintiff,  who  up  to 

time  had  no  insurance  on  the  Cambria  or  her 
;ht,  wrote  from  Liverpool  orders  to  Previt^ 

Greig,  London  insurance  brokers,  to  effect 
ranee  for  50002.  on  the  ship,  and  5000Z.  on 
tered  freight.  The  plaintiff  Dought  a  copy  of 
Liverpool  Mercury  or  8th  Oct.  but  he  swore 

he  did  not  not  see  the  entry  above  mentioned 
1  his  attention  was  called  to  it  at  his  own 
le,  late  in  that  afternoon,  after  the  letter  of  the 
had  been  posted.  The  8th  Oct.  was  a  Saturday, 
plaintiff  also  bought  a  copy  of  the  Lwerpool 
mry  of  10th  Oct.,  on  his  way  to  his  omoe» 
re  be  went  earlier  than  xumaX  in  oonaeqnenoe 


of  the  announcement  in  the  Mercury  of  the  8th. 
Immediately  on  his  arrival  at  his  office,  on  the 
10th  Oct.,  the  plaintiff  telegraphed  to  his  brokers, 
Previte  and  Greig,  as  follows :  "  Since  writing 
Saturday,  paragrapn  in  Mercury,  Gambiia^  query 
Calla^o,  from  New  Orleans,  grounded  on  North 
Breaker.  To-day's  Mercury  says.  The  vessel  on 
North  Breaker  reported  yesterday  as  the  Cambria 
is  stated  to  be  the  Cameo  from  New  Orleans.  Can 
you  find  out  at  Lloyd's  and  let  me  know  by  wire 
before  acting ;"  ana  later  on  the  same  day  he  also 
wrote  to  them  a  letter  stating  that  he  did  not 
think  it  could  be  the  Camhna,  as  the  master 
"would  certainly  have  telegraphed,"  and  he 
had  received  none,  but  that,  if  the  Caynbria 
were  not  lost,  he  should  wish  her  to  be  insured. 
No  information  was  given  to  the  underwriters  of 
the  memorandum  published  in  the  Mercury  of 
10th  Oct.  at  the  end  of  the  telegram  as  above- 
stated.  The  letter  of  the  plaintiff  of  8tb  Oct.,  and 
the  telegram  of  the  plaintiff  of  the  10th  Oct.,  were 
received  together,  on  Monday,  10th  Oct.,  by  the 
brokers  when  they  reached  their  office  in  the  city 
on  that  morning,  and  Previtd,  a  member  of  the 
firm,  went  to  Lloyd's  for  the  purpose  of  searching 
the  books,  and  endeavouring  to  ascertain  whether 
the  vessel  reported  to  be  lost  was  the  Cambria  or 
the  Cameo. 

At  the  London  Lloyd's  there  are  in  an  inner 
room,  known  as  the  reading  room,  to  which 
brokers  and  underwriters  have  free  access,  index- 
books,  which  are  very  heavy  volumes,  oontain- 
ing  an  index  to  the  entries  in  Lloyd's  List.  In 
these  index-books,  the  said  Previte  discovered  an 
entry  relating  to  the  Cambria,  and  this  entry  re- 
ferred him  to  Lloyd's  List  of  Saturday,  8th  Oct., 
where  he  looked  and  found  the  announcement  of 
the  Cambria  (probably  Cartieo),  from  New  Orleans, 
grounded  on  North  Breaker,  published  as  having 
been  received  from  New  York  as  above-mentioned. 
Lloyd's  List,  to  which  the  broker  was  referred  by 
the  said  index-books,  is  a  daily  shipping  gazette, 
containing  several  hundreds  of  entries,  giving 
shipping  news  from  all  parts  of  the  world,  and 
these  gazettes  are  received  every  morning  by 
underwriters,  and  were  actually  received  by  the 
defendants.  The  entries  in  Lloyd's  List  are  in- 
dexed by  clerks  at  Lloyd's  into  the  index-book 
above  described.  The  saio  broker  also  searched 
at  Lloyd's  for  information  about  the  ship  Cameo, 
and  found  that  there  was  news  of  her  arrival  at 
New  Orleans  on  the  26th  Sept.,  and  not  finding 
any  news  of  the  arrival  of  the  Cambria  at 
New  Orleans,  or  at  the  South  West  Pass, 
as  was  to  be  expected  if  she  had  arrived 
there,  he  concluded  tnat  the  vessel  reported  to  be 
ashore  on  the  breakers  must  be  the  Cameo  and 
not  the  Cambria.  Upon  cross-examination  by 
the  defendants'  counsel,  ho  admitted  that,  when 
coming  to  that  conclusion,  it  did  not  occur  to  him 
to  think  how  a  ship  that  had  arrived  at  New 
Orleans  on  the  26th  Sept.  could  have  loaded 
there  and  been  lost  on  the  North  Breaker  on 
the  6th  Oct. 

The  said  broker,  however,  having  come,  in  good 
faith  to  a  conclusion,  as  above  stated,  that  the 
vessel  reported  ashore  on  the  North  Breaker  could 
not  be   the   Cambrict,  applied  on  behalf  of  the 

?laiutiff  to  various  unaerwriters  on  the  10th, 
1th,  and  12th  Oct.  for  insurance  as  directed 
by  the  plaintiff  in  his  letter  of  the  8th  Oct.  He 
stated  to  them  ifhss^  vbA  ix^n&i^V^x^  ^^os^  ^naaA 
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sailed)  and  what  was  the  voyage,  but,  beyond  this 
he  cave  no  information  to  the  underwriters,  and 
made  no  communication  to  any  of  them  of  the 
telegrams  relative  to  a  ship  ashore  on  the  North 
Breaker,  or  of  his  searches  and  the  inference  which 
he  had  drawn  in  his  own  mind  that  the  vessel 
reported  ashore  was  not  the  Cambria.  He  ad- 
mitted, on  cross-examination  by  the  defendants' 
counsel,  that  he  did  not  intend  to  insure  the 
Cambria,  if  it  should  turn  out  that  she  was  the 
vessel  that  was  on  the  North  Breaker,  and  that  ho 
refrained  from  communicating  anything  on  that 
subject  to  the  underwriters,  because  of  his  con- 
viction that  the  vessel  ashore  was  the  Cameo  and 
not  the  Cambria.  It  was  not  suggested,  by  either 
party,  that  the  broker  was  acting  otherwise  than 
in  good  faith,  and  it  was  concedca  that,  in  making 
the  insurance  hereinaflor  mentioned,  he  had  no 
dishonest  intention. 

On  the  10th  Oct.,  after  making  the  examination 
above  described,  the  said  broker  applied  for  in- 
surance, by  making  out  a  slip  in  the  ordinary  form 
used  by  insurance  brokers,  and  he  effected,  on 
that  day,  with  underwriters  other  than  the  defen- 
dants' insurance  on  the  freight  for  1350Z.  at  a 
premium  of  62.  6tf.  per  cent.;  and  on  the  same 
day  he  exhibited  to  the  defendants'  under- 
writer, Mr.  J.  L.  Fisk,  the  slip,  initialed  at  a 
Sremium  of  6Z.  6«.  per  cent.,  and  proposed  that  the 
cfcndants'  company  should  take  a  line  on  the 
freight  at  the  same  rate.  Fisk,  after  hearing  from 
the  said  broker  that  insurance  on  the  vessel  was 
also  desired,  declined  to  insure  the  ship  at  all,  but 
offered  to  take  a  line  on  the  freight  at  8  guineas 
premium.  On  Tuesday,  11th  Oct.  the  said  broker 
effected  further  insurance,  on  behalf  of  the  plaintiff, 
on  the  freight  of  the  Cambria,  at  8  guineas  per 
cent.,  and  on  Wednesday,  12th  Oct.  plaintiff  pro- 
posed to  the  defendants'  assistant  underwriter, 
H.  T.  Pritchett  (Fisk  being  then  away  for  a  short 
holiday),  to  take  a  line  on  the  freight  at  8  guineas 
per  cent.,  stating  that  Fisk  had  given  him  a  quota- 
tion at  that  rate ;  and  Pritchett,  without  asking 
for  or  receiving  any  information  from  the  broker, 
beyond  the  date  of  the  sailing  of  the  vessel,  and 
the  facts  stated  in  the  slip,  initialed  the  slip,  on 
behalf  of  the  defendants,  for  a  line  of  bOOl.  on  the 
chartered  freight.  The  same  day,  and  soon  after 
having  initialed  the  slip,  the  said  Pritchett  had 
occasion  to  visit  Lloyd's  rooms,  and  there  saw,  on 
entering  the  room,  the  loss-book,  lying  open  on 
the  stand  on  which  it  is  always  kept  open  for  the 
information  of  all  visitors  to  the  rooms.  In  it 
there  had  been  entered  that  morning,  for  the  tirst 
time,  the  announcement  from  the  agent  at  New 
York,  above  mentioned,  that  is  to  say,  "The 
Cambria,  probably  Camieo,  from  New  Orleans,  had 
grounded  on  North  Breaker."  This  entry  should, 
m  ordinary  course,  have  been  made  in  the  loss- 
book  on  the  same  day  as  it  appeared  in  Lloyd's 
List,  namely,  on  the  8th  Oct.,  but  owing  to  some 
negligence  at  Lloyd's,  it  had  been  omitted.  Imme- 
diately on  seeing  this  entry  in  the  loss-book, 
Pritchett  saw  the  broker  Previt^  in  the  room,  and 
drew  his  attention  to  the  loss-book,  saying,  "  This 
looks  uncommonly  like  the  Ca/nd>ri<i  which  I  have 

iust  written  for  you."    To  which,  according  to 
^ritchett's  evidence,  Previte  replied,  "  I  know  all 
about  this  ;  this  is  the  Cameo,^'  or  words  to  that 
effect.    Previte,  however,  said  his  reply  was,  "  I 
liave  known  about  that  ior  Bome  da^^.    1  doii\ 
^'xzJk  anything  of  it.'*    PritclieU  tiben  ^eii\»  mOEi 


Previte,  and  was  shown  by  him  the  entries  ivlueb 
he  (Previt^)  had  previously  examined. 

It  was  conceaed  that,  in  effecting  mariae 
insurances,  until  the  slip  is  initialed,  t£e  matter 
is  considered  as  merely  in  negotiation.  Wbn 
initialed,  the  contract  is  €K)n8idered  concluded,  k 
was  proved  to  be  the  usage  of  nnderwriters  ui 
issue  a  stamped  policy  in  accordance  with  tbc 
slip,  no  matter  what  might  happen  after  the  i^ 
was  initialed. 

On  13th  Oct.  Fisk  returned  to  London,  and  wis 
immediately  informed  by  Pritchett  of  all  that  had 
taken  place  between  himself  and  Previte.  Fuk 
stated  that  he  was  the  person  v?hoBe  duty  it  wooU 
be  to  determine,  on  ascertaining  that  there  had 
been  a  concealment,  whether  the  defenduisi 
would  carry  out  the  insurance. 

The  course  of  business  as  to  issuing  policies  Id 
the  defendants'  office  is  as  follows  : — ^e  bosiocisf 
of  the  office  is  conducted  in  two  departments,  on 
of  which  is  the  underwriting  department,  and  the 
other  that  of  the  Secretary  and  Acljnster  of 
claims.  After  slips  are  initialed  in  the  und^- 
writer's  department,  they  are  passed  into  the 
secretary's  department,  and  thenceforward  the 
underwriter's  department  has  nothing  further  to 
do  with  them.  All  the  slips  taken  are  forthwith 
given  to  the  policy-writers,  and  the  head  of  the 
policy-writers  obtains  the  necessary  stamps,  and 
the  policies  are  then  filled  up  on  the  proper 
stamped  forms.  This  work  asually  occupies  aboat 
two  aays ;  that  is  to  say,  on  the  (lay  but  one  afta 
the  slips  are  initialed,  the  policies  are  signed  br 
the  directors,  and  are  then  placed  in  pigeon  holee, 
under  the  letters  of  the  alphabet^  m  the  oater 
office  for  delivery.  The  policies  are  always  dated 
as  of  the  day  of  the  date  of  the  slip,  no  mai^ 
what  delay  may  occur  in  filling  up  the  pohcies. 

In  this,  case  a  policy  was  fiUed  up  according  to 
the  terms  of  the  initialed  slip.     It  was  dated  od 
the  12th  Oct.  1870,  but  was  not  executed  by  the 
directors  until  the  14th  or  1 5th,  and,  having  been 
deposited  in  the  pigeon  holes,  was  taken  away  b? 
a  clerk  of  Previte,  tne  broker,  on  the  14th  or  loth 
of     that  month.      On    the    19th     Oct.  1870,  a 
telegram  was  received  and    posted   on  the  lo«i»- 
book  at  Lloyd's,   showing,   unquestionably,  that 
the    vessel     lost    on   the    North    Breaker    was 
the  Cambria.    The  defendants  made  no  objection 
nor  protest,  in  respect  of  the  insurance  e£fected 
with  them  as  aforesaid,  between  the  date  of  initial- 
ing the  slip  and  the  20th  Oct.,  when  notice  wa< 
given  by  them  to  the  plaintiff  that  they  decdined 
to  be  bound  by  the  poUcy.     No  premium  for  in- 
surance had  been  received   by    tne    defendants, 
prior  to  the   20th  Oct;    the   premium,   tiioagh 
debited  at  once  to  the  broker,  would  only  beooioe 
payable  on  the  8th  Nov.    It  was  tendered  far  the 
oroker,  on  behalf  of  the  plaintiff,  to  the  defendants 
in  due  time  after  the  20tn  Oct.,  but  the  defendant! 
refused  to  receive  it. 

At  the  trial,  various  defences  were  set  op,  « 
principal  contention  being  that  the  plaintiff  had 
received  a  telegram  from  his  captain,  announcing 
the  loss  before  directing  his  brokers  to  insure  od 
the  8th  Oct. 

The  learned  judge  directed  the  jury  in  his  sum- 
ming up  as  foUows :  "  When  he  bears  that  tbere 
has  been    oonoealment,  the   underwriter  is  vA 
bound  to  say,  '  I  will  put  an  end  to  the  po^SJl^' 
%  b\Lt  he  has  a  right  at  lua  elaofeion  to  Mi  ' 
\  \^^^  >aQR9^  ^gaii^i  ^  Ik  ^REBtfaMLmoiit  whka  ' 
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le  me  to  determine  the  policy,  but  I  prefer  to 
n  with  it ;'  he  has  what  mwyers  call  tne  right 
ection,  but  he  cannot  say,  *  I  elect  to  go  on,* 
then  when  he  hears  that  there  is  a  loss  say, 
w  I  hear  there  is  a  loss  I  will  not  recognise  the 
'y.'  .  .  .  Then  comes  the  third  and  last  ques- 
which  I  pointed  out  to  you  before.    I  told 
that  when  a  man  discovers  that  there  has 
misrepresentation  of  that  sort,  he  cannot 
the  contract  and  get  rid  of  it  too.    He  has  a 
b  to  say,  *  Take  back  your  premium  and  ma^e 
contract  a  nullity.'    Me  has  also  a  right  to  say, 
1  have  done  what  has  entitled  me  to  get  rid  of 
:ontract,  but  I  will  keep  the  premium  and  go 
He  has  a  perfect  right  to  do  either  of  those 
^s,  and  when  he  has  got  notice  of  the  conceal- 
b  ho  is  bound  to  make  his  election  within 
tenable  time ;  he  is  not  bound  to  do  it  with 
erately  hot  speed.  A  man  cannot  wait  to  take 
hance,  he  must  elect  within  a  reasonable  time." 
le  learned  judge  then  reviewed  the  evidence, 
proceeded:  "Wow  Mr.  Pisk  is  the  man  who 
•mines  on  these  returns  of  premiums.    He 
7s  on  the  13th  Oct.  of  all  this,  as  far  as  this 
disclosure  goes.    He  was  aware  of  the  fact, 
bhat  he  mignt  have  returned  the  premium,  or 
1  right  to  say  he  would  return  the  premium ; 
returning  the  premium  would  say  he  was  not 
e.    No  ooubt  if  he  had  offered  to  return  the 
lium  Mr.  Previt^*s  answer  would  be,  *  I  will 
iake  it,'  but  still  Mr.  Fisk  had  no  right  to  con- 
3  to  hold  the  premium ;  he  could  not  play  fast 
loose ;  he  must  either  adopt  it  or  refuse  it.    A 
b  deal  has  been  said  about  the  slip  and  the 
pcd  policv.     I  think  as  regards  this  part  of 
»se  it  makes  no  difference  whatever.  I  believe 
know  better  than  I  do)  it  has  been  correctly 
d  that  the  putting  it  on  the  slip  is  considered 
ir  dealing  and  mercantile  understanding,  as 
^  the  contract,  as  if  it  were  made  on  that  day. 
would   equaJly  apply  if  the  contract  had 
illy  issued  as  a  stamped  policy.  .  .  .  The  de- 
uits  knew  the  fact,  and  aid  not  do  anything 
ike  any  step,  until  news  of  the  loss  came. 
L  the  third  question  of  this  defence  comes  to 
.0  you  think  that  they,  having  this  opportunity 
ng  into  account  tliat  they  should  m^e  an 
ion  within  a  reasonable  time)  had  elected  to 
Q  with  the  contract  P    If  so,  that  puts  an  end 
e  defence.    On  this  I  express  no  opinion  at 
I  leave  this  entirely  to  you." 
mr  questions  were  left  to  the  jury  by  the 
led  judge,    which   were   answered  by  them 
5II0WS  : — First,  whether  the  plaintiff  had  re- 
d  the  telegram   addressed  to  himself  from 
eston    by    the    master,    John    Owen,    and 
is  the  jury  answered.  No ;  seconcUy,  whether 
rss    material    to    the  ^underwriters    in    cal- 
iing  the  premiums,  or  determining  whether 
ako    the   risk,    to    know    of    the    telegram 
h   arrived,   and   was   in  Lloyd's   Lists    and 
Mercury,   and  to   this   the   jury   answered, 
,   thirdly,  whether  the   broker  had  a   right 
suppose    that     the    underwriters    were     ac- 
Qtea  with  the  contents  of  Lloyd's  List,  and  to 
the  jury  answered.  No ;  fourthly,  did  the  de- 
smt  company,  after  knowledge  that  the  broker 
not  disclosed  this  fact,  elect  to  treat  the  policy 
ibsisting,  and  to  this  the  jury  answerea.  No. 
learned  judge  thereupon  directed  the  verdict 
B  entered  for  the  defendants  upon  all  ihe  pleas 
pt  that  of  fraud. 


A  rule  nm  was  subsequently  obtained  by  HoUeer, 
Q.G.,  on  behalf  of  the  plaintiff  for  a  new  trial  on 
the  ground  of  misdirection,  in  that  tho  learned 
judge  ought  to  have  told  the  jury  that  the  defen- 
dants were  to  be  presumed  to  know  the  contents  of 
Lloyd's  List,  ana  the  plaintiff  was  not  bound  to 
communicate  information  contained  in  them ;  and 
also  that,  on  the  facts  proved  with  reference  to 
the  execution  of  the  policy  without  protest,  after 
knowledge  of  the  alleged  concealment,  the  learned 
judge  ought  to  have  directed  the  jury  to  find  for 
the  plaintiff ;  and  that  on  tho  question  of  election, 
the  verdict  was  against  the  weight  of  evidence ; 
and  against  this  rtue 

Feb.  4,  6,  and  7.— Butt,  Q.  0.,  /.  jB.  Mdlor, 
and  Benjamin,  for  the  defendants,  showed  cause, 
and  contended  in  substance,  that  the  initialling  of 
the  slip  was,  in  fact,  the  contract,  and  that  the 
policy  when  executed,  had  reference  to  the  date  of 
the  sUp,  and  that  the  pohcy  ought  to  be  con- 
sidered as  having  been  executed  at  that  time, 
and  that  it  was  avoided  by  any  concealment  prior 
to  that  date.  The  memorandum  in  the  Liverpool 
Mercury  was  a  material  fact  within  the  knowledge 
of  the  plaintiff,  which  he  ought  to  have  commu- 
nicated to  his  broker,  and  that  the  broker  himself 
concealed  facts  within  his  knowledge  from  the  un- 
derwriters. They  urged  also  that  the  underwriters 
merely  issued  the  stamped  policy  as  a  formal  act, 
because  they  were  bound  in  honour  to  place  the 
assured  in  a  position  to  bring  an  action,  in  which 
the  question  of  liabihtv  or  non-liability  might  be 
determined,  and  also  tliat  the  underwriters  were 
not  bound  to  be  acquainted  with  the  contents  of 
Lloyd's  List,  and  that  in  all  cases  it  was  a  question 
for  the  jury  whether  they  were  or  not.  Neither 
party  intended  to  insure  the  Cambria  if  she  was 
lost  at  the  time  of  the  insurance.  They  cited  and 
relied  on  the  following  cases  and  authorities : 

McAndrew  y.  Bell,  1  Esp.  373 ; 

Court  V.  Martineau,  3  Doug.  161 ; 

Proudfoot  V.  Moniekore,  2  Mar.  Law  C»8.  O.  S.  512  ; 
16  L.  T.  Bep.  N.  S.  585 ;  L.  Bep.  2  Q.  B.  511 ; 
36  L.  J.  225,  Q.  B. ; 

Clough  V.  Lwxdon  and  North-Weatem  Railway  Com' 

fmy  (in  error),  25  L.  T.  Bep.  N.  S.  708 ;  L.  Bep. 
Ex.  26 ;  41  L.  J.  17,  Ex. ; 
Friere  v.  Wodehowe,  1  Holt's  Bep.  N.  P.  2?2 ; 
Elton  V.  Larkins,  5  Car.  &  P.  385 ; 
Maekintoah  and  another  v.  Marshall,  11  M.  ft  W. 

116 ;  12  L.  J.,  N.  S.,  337,  Ex. ; 
Bates  V.  Hewitt,  2  Mar.  Law  Cas.  O.  S.  432,  at  Nisi 

PriuB  ;  15  L.  T.  Bep.  N.  S.  366;  36 L.  J.  282,  Q.  B. ; 

L.  Bep.  2  Q.  B.  595 : 
Cory  V.  Patton,  ante,  p.  225 ;  26  L.  T.  Bep.  N.  8. 161 ; 

41  L.  J.  195  n,  Q.  B. ;  L.  Bep.  7  Q.  B.  304 ; 
lonides  OAid  another  v.  The  Pacific  Fire  and  Marine 

Insurance  Company,  a/nte,  p.  141 ;  25  L.  T.  Bep. 

N.  S.  490;  L.  Bep.  6  Q.  B.  674 ;  41  L.  J.  33, Q.  B. ; 

8.  0.  in  error,  ante,  p.  330 ;  26  L.  T.  Bep.  N.  S.  738 ; 

41  L.  J.  190,  Q.  B. :  L.  Bep.  7  Q.  B.  517; 
Xenos  V.  Wiekham  in  the  House  of  Lords,  2  Mar. 

Law  Cas.  O.  8.  527  ;   16  L.  T.  Bep.  N.  S.  800  ; 

L.  Bep.  2  Eng.  ft  Jr.  App.  296 ;  36  L.  J.  313,  C.  P. ; 
Leigh  v.  Adams,  ante,  p.  147 ;  25  L.  T.  Bep.  N.  8. 566 ; 
Amonld  on  Marine  Insurance,  4th  edit.,  p.  530 ; 
Phillips  on  Insurance,  par.  603 ; 
2  Duer  on  Insurance,  pp.  480,  481,  555. 

Holker,  Q.C.,  Herschell,  and  McConnell  for  the 
defendant  contra,  supported  their  rule,  and  con- 
tended that  the  underwriters  would  be  presumed 
to  be  possessed  of  all  the  information  wnich  they 
could  have  obtained  fix)m  Lloyd's  List,  if  they 
had  chosen  to  resort  to  that  usual  and  ordinair 
source  of  information.  That  even  if  the  plaintiff^ 
broker,  Prw\V^,o\JL^V.\ft\»»W\x&wTBL^'^^^«5s8a^ 
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dants  of  the  facts  which  had  come  to  his  knowledge, 
still,  if  the  defendants  were  fullv  informed  of  these 
facts  aliunde,  before  they  issued  the  policy,  they 
must  be  taken,  by  issuing  it  with  such  knowledge 
without  any  protest,  to  have  elected  to  go  on  with 
the  insurance,  and  they  could  not  afterwards  resist 
the  claim  of  the  assured  on  the  ground  of  the  con- 
cealment of  the  facts  referred  to.  They  cited  and 
commented  on  the  various  authorities  referred  to 
on  the  other  side,  and  cited  also 

Carter  v.  Boehm,  3  Bnrr.  1905  ;  1  W.  Bl.  593 ; 

Lee  and  another  v.  Jones,  12  L.  T.  Rep.  N.  S.  122 ; 

17  C.  B.,  N.  S.,  482 ;  34  L.  J.  131,  C.  P. ; 
Oandy  v.  The  Adelaide  Marine  Inswrance  Comvany, 

ante,  p.  188 ;  25  L.  T.  Rep.  N.  S.  742?  41  L.  J.  239, 

Q.B. ;  L.  Rep.  6  Q.  B.  746 ; 
Uarrower  and  others  v.  Hutchinson,  in  error  from 

the  Q.  B.,  22  L.  T.  R«p.  N.  S.  684  ;  L.  Bep.  5  Q.  B. 

584;  10  B.  &  S,  469  ;  3  Mar.  Law  Cas.  0.  S.  434; 
Mackenzie  v,  Coulson,  L.  Rep.  8  Eq.  Cas.  568  ; 
Kingsford  v.  Merry,  in  error,  1  H.  &  N.  503  ;  26  L.  J. 

83,  Ex. ; 
1   Arnonld    on    Marine    Inanranoo  (4th  edit.)   pp. 

510,  528 ; 
30  &  31  Yiot.  0.  23,  bs.  4,  7,  9. 

Cur.  adv,  vidt. 

Feb,  8. — There  being  a  difference  in  opinion 
amongst  the  members  of  the  court  the  following 
judgments  were  delivered : — 

Maetin,  B. — In  this  case,  the  majority  of  the 
court  are  of  opinion  that  there  should  be  a  new 
trial.  Three  points  were  made  in  answer  to  this 
action,  the  principal  one  being  that  there  was  a 
material  concealment  made  by  the  plaintiff  (the 
assured)  himself,  namely,  the  concealment  of  a 
memorandum  or  notice  which  appeared  in  the 
Liverpool  Mercury,  of  Monday,  the  loth  Oct.  1870 ; 
and  my  impression  is  that,  if  established,  that  was 
a  material  concealment ;  but  I  do  not  think  it  was 
fully  or  distinctly  brought  before  the  jury.  It 
seems,  I  think,  to  have  been  considered  at  first, 
both  by  the  learned  judge  and  the  counsel  on  both 
hides,  as  rather  of  a  secondary  character  to  the 
other  defence  to  the  action.  But,  upon  considera- 
tion, both  my  brother  Bramwell  and  I  think 
that  it  is  clearly  a  serious  matter,  and  that  it 
is  not  right  to  allow  an  obviously  momen- 
tous question  to  be  determined  unless  it  be 
quite  clear  that  the  real  point  has  been  dis- 
tinctly brought  to  the  consideration  of  the 
jury.  There  is  strong  reason  to  believe  that  the 
jury  did  themselves  take  this  into  their  considera- 
tion ;  but  it  was  certainly  not  laid  before  them  by 
the  learned  judge ;  nor  was  their  attention  called 
to  it  in  the  way  m  which  it  is  desirable  that  such 
an  important  question  should  be  determined. 
Upon  that  point,  therefore,  my  brother  Bramwell 
and  I  think  that  the  verdict  was  at  least  doubtful, 
llie  concealment  next  alleged  was  a  concealment 
by  the  broker,  and  the  plaintiff's  counsel  admitted 
that,  no  doubt,  that  was  a  concealment;  but  it 
was  said  that,  inasmuch  as  the  fact  which  was 
alleged  to  be  concealed  appeared  in  Lloyd's 
Register,  or  some  book  or  publication  at  Lloyd's, 
the  underwriter  was  not  in  a  condition  to  take  ad- 
vantage of  the  concealment.  That  I  think  was 
disposed  of  in  the  course  of  the  argument  by  our 
being  satisfied  that  it  was  a  question  of  fact;  and 
that  it  could  not  be  assumed,  as  a  matter  of  law,  that 
the  underwriter  saw  every  notice  that  appeared  in 
the  paper  (which  was  handed  up  to  us),  a  copy  of 
which  it  was  alleged,  was  on  a  desk  in  his  room.  It 
must  necessarily  be  a  queBtion  oi  fact,imd\r^Tvt\i«Lt>, 
•0  I  hAYe  already  stated,  the  qae&lioii  ^«t&,  vxi  \^[v.^ 
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opinion  of  the  majority  of  the  court,  left  rightly 
to  the  jury,  and,  were  it  the  only  question  Idt  b 
the  case,  we  should  feel  bound  by  it.  But  there 
is  a  serious  question  behind.  Tne  facts  were  ai 
follows :  There  were  certain  telejuprams  published  it 
Lloyd's.  The  brokers  who  effected  the  polifT 
knew  of  them ;  and,  as  already  stated,  we  think, 
and,  indeed,  it  is  admitted,  that  it  was  matenil 
that  they  should  have  been,  though  thc^  were  not, 
communicated  to  the  underwriters ;  ana  the  rasn 
given  by  the  broker  at  the  trial  is  probabb^  true, 
that  he  really  had  satisfied  himself  that  the  ship 
which  was  stated  to  be  ashore  was  not  the 
Ccvinhria,  and  that  he  honestly  believed  thit  it 
was  a  different  ship.  However,  that  iac^  became 
known  to  the  underwriter  shortly  afterwanb, 
who  was  then  possessed  of  exactly  the  same 
knowledge  as  tne  broker,  and  he  then,  with- 
out any  intimation  to  the  broker  of  an  in- 
tention to  dispute  his  liability,  delivered  i 
signed  policy,  stamped,  to  the  broker,  or  to 
the  plaintiff;  and  the  question  is  whether  or  not 
he  is  now  at  liberty,  after  the  loss  has  occurred  a 
few  days  afterwards,  to  say  he  is  not  boand 
by  that  policy  on  the  ground  of  conoealmeni  I 
confess  that  my  impression  is  that,  having  thoaght 
fit  without  notice  to  gpive  out  a  piolicy  as  if  it  were 
binding  on  him,  and  which  would  induce  anyone 
to  suppose  that  he  so  considered  it,  and  especiallj 
after  having  received  the  premium,  he  is,  to  use 
an  intelligible  but  much  misused  expression, 
estopped,  and  cannot  be  allowed  to  wait  until  the 
loss  nas  occurred,  and  then  elect  to  return  the  pre- 
mium or  to  rescind  the  contract  for  its  payment, 
and  put  the  assured  in  the  position  of  being  pre- 
vented from  insuring  elsewhere  in  the  intmal 
between  the  payment  of  the  premiums  and  the 
discovery  of  tne  loss.  I  cannot  but  think  that  th<^ 
manner  in  which  this  question  was  viewed  by  tiie 
Lord  Chief  Baron  at  the  former  trial  in  the 
summer  of  1871,  as  read  to  us  from  the  shorthand 
writer's  notes,  is  the  more  correct  mode  of  dealing 
with  the  case(a).  Mv  own  impression  is  that  tie 
proper  direction  to  the  jury  would  be  that  if  the 
underwriter  did  deliver  the  policy,  and  if  the 
delivery  of  the  pohcy  and  the  retention  of  Uie 
premium,  or  the  non-rescinding  of  the  contract 
lor  the  premium,  would  naturally  lead  the  plaintiff 
to  suppose  that  it  was  delivered  to  him  as  a  bind- 
ing contract,  then  it  was  a  binding  contract,  and 
the  underwriter  is  estopped  from  now  deny- 
ing it.  That  is  my  view  of  this  case,  and 
therefore,  in  my  opinion,  there  must  be  a  new 
trial. 

Bramwell,  B. — I  think  that  there  must  be 
a  new  trial  in  this  case,  although  I  come  to 
that  conclusion  with  CTeat  r^uctanoe,  as  I 
cannot  help  thinking  that  substantial  justice 
has  been  done  by  the  verdict  of  the  jury.  1 
agree  with  my  brother  Martin,  that  we  cannot 
rely  upon  what  may  be  called  the  plaintiff^s  con- 
cealment, that  is  to  say,  the  suppression  of  thai 
memorandum.  I  vnll  not  go  over  the  ground 
that  he  has  gone  over,  but  may  mention  that  1 

(a)  On  that  oooasion  the  Lord  Chief  Bairon  told  the 
jury  that  the  slip  oonstitated  the  oontraot;  but  tlat 
having  after  eiffnuig  it,  and  before  isniiiiig  the  poUflj, 
become  aware  of  the  undisoloBed  teleffram,  the  dufnii'lMMt 
oaght  immediately  to  have  declined  to  iasoe  the  j^oiqf- 
The  joiy,  being  unable  to  affree,  were  dia(dH^~~'*  '^  ■* 
^^Y!v«  «xvy  vetdiot ;  see  ante,  p.  100^  whna 


MAEITIME  LAW  CASES. 


509 


Ex.] 


MoBRisoN  V,  The  Univebsal  Mabine  Insubance  Company  (Limited). 


[Ex. 


have  spoken  to  my  brother  Blackburn  npon  the 
subject,  and  that  his  view  is  the  same  as 
that  expressed  by  my  brother  Martin,  namely, 
that  that  matter  was  not  left  to  the  jury, 
nor  oan  they  be  taken  to  have  expressed 
au  opinion  upon  it.  Therefore  the  verdict 
cannot  be  supported  on  that  ground.  Then 
the  remaining  questions  arise  upon  the  broker's 
concealment,  Now,  the  broker  did  conceal  that 
'which,  undoubtedly,  was  material,  and  which 
should  have  been  communicated  to  the  under- 
"writer  (the  defendants),  and  it  is  certain  that  the 
underwriter  did  not  know  it.  The  plaintiff's  first 
point  was  that  there  was  no  occasion  to  communi- 
cate it,  upon  the  ground  that  the  underwriter  was, 
in  some  way  or  another,  bound  to  take  notice  of 
liloyd's  List.  I  do  not  know  exactly  how  it 
should  be  phrased,  but  it  was  suggested  either 
that  the  underwriter  was  to  be  assumed  to  know 
what  was  in  Lloyd's  List,  or  at  all  events  that 
there  was  no  duty  on  the  broker  to  communicate 
a  matter  upon  which  the  underwriter  could  inform 
himself,  if  he  thought  fit.  I  do  not  agree  with 
that.  It  is  impossible  to  say  that  there  is  any 
rule  of  law,  either  on  principle  or  upon  authority, 
which  binds  the  underwriter,  and  affects  him,  as 
it  were,  with  notice  of  whatever  may  be  in 
Lloyd's  List.  I  can  well  understand  that  there 
are  certain  things  which  they  must  take  notice  of. 
I  am  not  going  to  attempt  to  define  or  describe 
them  ;  but  I  concur  in  the  opinion  indicated  by  my 
brother  Cleasby,  that  what  the  underwriters  must 
notice,  as  well  as  the  assured,  may  be  described 
somewhat  thus  :  those  things  which  are  matters  of 
general  knowledge,  and  which  are  not  applicable 
to  the  particular  ship.  But,  to  hold  that  the 
underwriter  is  bound  to  carry  in  his  head  all  that 
has  appeared  in  Lloyd's  List  for  an  indefinite  period 
of  time,  he  not  being  particularly  interested  to 
remember  more  of  one  ship  than  another,  rather 
than  to  hold  that  the  owner  of  the  ship  shall  inform 
him  of  the  particular,  which  relate,  or  which  may 
relate  to  that  ship,  or  affect  ships  of  a  similar  name, 
seems  to  me  to  be  a  monstrous  proposition;  and 
would  put  a  difficult  and  endless  burden  on  the 
underwriter,  when  there  would  be  no  difficulty  at 
all  in  the  shipowner's  making  the  communication. 
I  think,  therefore,  that  this  was  material  to  be 
known;  that  the  defendants  (the  underwriters), 
did  not  know  it;  that  it  was  the  duty  of  the  broker 
to  state  it ;  and  that  therefore  there  was  conceal- 
ment. The  next  question  was  this :  The  under- 
writers became  aware  of  the  existence  of  this  fact, 
and  consequently  of  this  concealment  after  the  slip 
had  been  initialled,  and  before  the  policy  was 
issued,  and  the  question  was  whether  we  could 
look  to  the  time  of  the  initialling  of  the  slip  as  the 
time  at  which  the  rights  of  the  parties  were 
fixed.  Independently  of  authority  I  should  enter- 
tain a  strong  opinion  that  we  could  do  so.  I  con- 
fess I  am  strongly  inclined  to  think  that  we  could 
do  so  whatever  might  be  the  condition  of  the 
Stamp  Laws,  because  we  are  not  talking  of  any 
particular  document,  but  of  the  time,  viz.,  the  time 
when  the  document  was  initialled.  There  seems  to 
me  to  be  no  repugnance  to  the  actual  contract  in 
holding  this  to  be  the  case,  for,  without  using 
the  doubtfol  term  condition,  it  is  certain  that 
the  obligation  of  the  underwriters  on  the  policy  is 
«£feoted  by  something  which  does  not  appear  in 
the  polioj;  that  is  to  say,  if  there  bad  been  a  oon- 
oealment  at  some  time  or  aaother  of  a  material 


matter  not  known  to  him,  he  may  elect  to  avoid 
the  policy.  That  is  not  mentioned  in  the 
policy  in  any  way,  and  therefore  the  written  obli- 
gation contained  in  the  policy  is  controlled  by 
something  not  appearing  on  its  face.  That  being 
once  admitted  to  be  the  case,  the  time  or  epoch  at 
which  the  parties  are  to  date  their  rights  may,  as 
it  appears  to  me,  be  put  at  two,  twenty,  or  any 
other  number  of  days  before,  or  at  the  instant  of 
the  policy.  There  is  no  contradiction  of  the  policy 
or  adding  to  it  terms  in  one  case  more  than  in 
another.  But  independently  of  these  considera- 
tions of  principle  it  seems  to  me  that  the  case  of 
Cory  V.  Patton  in  the  Queen's  Bench  (uhi  «t*p.) 
is  decidedly  in  point.  It  was  there  held  that  the 
assured  was  not  bound  to  communicate  matter 
material  that  came  to  his  knowledge  after  the 
initialling  of  the  slip.  The  grounds  upon  which 
the  court  so  held  were,  that  the  initiallmg  of  the 
slip  was  the  time  at  which  the  lights  of  the  parties 
in  relation  to  this  matter  were  fixed.  If  that  were 
true  in  that  case,  it  is  equally  true  in  the  present 
case,  and  consequently  the  defendants  here  were  at 
liberty  to  show  that,  although  before  the  execution  of 
the  policy  they  knew  of  this  matter,  they  did  not 
know  of  it  before  the  slip  was  initialled,  at  which 
time  their  rights  and  obligations  were  fixed.  There 
is  no  difficulty  upon  that  point,  as  far  I  can  see, 
either  upon  principle  or  upon  authority.  But  now 
comes  a  matter  upon  which  I  hare  a  great  diffi- 
culty, and  as  to  which  I  cannot  concur  with  the 
ruhng  of  my  brother  Blackburn  at  the  trial.  After 
the  snp  had  been  initialled,  I  believe  on  the  same 
day,  the  underwriters  became  aware  of  the  conceal- 
ment, that  is  to  say,  they  became  aware  of  the 
two  telegrams  in  Lloyd's  List;  they  became 
aware  that  those  telegrams  were  known  to  the 
broker,  and  they  were  also  aware  that  they  were 
not  previously  known  to  themselves.  In  my 
judgment  they  then  had  a  right  (and  in  that  I  am 
confirmed  by  my  brother  Bl£;kburn's  opinion,  for 
he  has  told  me  that  he  so  said  at  the  trial),  even  if 
the  policy  had  been  delivered  at  the  moment  the 
slip  was  initialled,  to  say,  "  Here  is  a  material 
concealment."  But  they  would  have  had  a 
duty  also  cast  upon  them,  if  they  chose 
to  avail  themselves  of  that  material  conceal- 
ment for  the  purpose  of  avoiding  the  contract 
of  saying  within  a  reasonable  time  after  they 
became  aware  of  the  circumstance  that  the  contract 
was  not  binding  upon  them,  although  they  had 
executed  the  policy.  They  then  had  a  right  to 
say  to  the  assured,  **  We  have  found  out  a  mate- 
rial concealment ;  we  elect  to  avoid  the  policy  and 
not  to  be  bound  by  it ;  we  return  the  premium,  or 
we  release  you  from  any  obligation  to  pay  it,  and  we 
give  you  notice  that  we  shall  treat  it  as  a  non-en- 
forceable insurance."  That  is  what  they  would  have 
had  a  right  to  say  and  to  do  if  they  had  delivered 
out  the  policy.  If  they  had  not  so  done  within  a 
reasonable  time,  the  policy  would  have  been  bind- 
ing upon  them.  It  seems  to  me  to  be  clear  that 
this  is  the  law.  It  is  consistent  with  reason,  com- 
mon sense,  justice  and  authority  that,  where  a  man 
has  notice  of  any  matter  which  gives  him  the  right 
to  continue  a  contract  between  himself  and 
another,  or  (it  being  voidable)  to  treat  it  as  void, 
for  the  reason  that  nas  come  to  his  knowledge,  he 
must  within  a  reasonable  time  intimate  that  he 
determines  not  to  go  on  with  the  contract.  That 
would  have  been  the  state  of  things  if  the  polioy 
bad  been  given  out.    It  ia^ol  ^oox^i^  ^n^^^s^'^b^ 


510 


ALiMTIME  LAW  CASES. 


Ex.] 


Mo&RisoN  V.  Thb  Uniyebsal  Mabine  Insusamcb  Gomfant  (Limitb3>). 


[Ex. 


state  of  things  if  the  policy  had  not  been  given. 
If  it  be  true,  supposing  the  policy  to  have  been 
giyen  out,  that  the  underwriter  must  have  decided 
to  avoid  it  within  a  reasonable  time  after  notice 
of  the  circumstances  that  warrant  him  in  so 
electing,  it  must  equally  be  the  law  that  he  must 
do  so  within  a  reasonable  time,  although  the 
policy  was  not  given  out.  If  it  were  not  so,  a 
man  would,  as  was  forcibly  argued  by  Mr.  Hers- 
chell,  have  greater  power  under  an  innocent  con- 
cealment of  this  sort  than  under  a  fraudulent  con- 
cealment. It  appears  to  me  that,  when  the  time 
arrives  for  the  next  step  in  furtherance  of  the 
contract,  then  is  the  time  for  the  party  who  is  to 
take  the  next  step  to  declare  his  election ;  thus, 
when  the  time  arrived  for  the  second  stop  to  be 
taken  by  the  underwriter  in  the  present  case  in 
fhrtherance  of  the  engagement  which  he  had 
entered  into  upon  the  initialing  of  the  slip,  he 
should  then  have  declared  his  election,  and  that  if 
he  took  a  step  in  furtherance  of  the  contract 
without  at  the  same  time  intimating  to  the  assured, 
"  You  are  not  to  understand  that  I  waive  or  that 
I  elect  not  to  exercise  the  right  to  declare  this 
contract  void ;"  if  he  took  that  step  in  silence  it 
seems  to  me  that  the  assured  is  entitled  to  treat 
it  as  a  notification  that  the  underwriter  has 
elected  not  to  avoid  the  contract,  but  to  go 
on  with  it.  In  my  judgment,  therefore,  at  the 
time  when  this  policy  was  given  out,  the  under- 
writer ought  to  have  said,  "  I  will  not  give  you  a 
policy ;  I  elect  to  avoid  this  contract  on  the  ground 
of  concealment."  If  the  assured  (the  plaintiff)  had 
said  to  him,  **  Well,  but  that  is  not  fair,  because  I 
deny  the  materiality  of  the  concealment ;"  or,  "  I 
propose  to  contest  the  question  with  you ;"  then  I 
think  the  underwriter  might  have  said,  "  Well,  I 
give  you  the  poUcy,  but  I  will  give  it  to  you  with 
a  protest  that  it  is  subject  to  my  right  to  avoid 
the  contract,  on  the  ground  of  concealment."  If 
he  did  not  do  that,  and  did  not  refuse  to  give  the 
policy,  or  did  not  give  it  in  those  terms,  I  think 
that  it  was  such  an  election  by  him,  or  such  an 
act  done  by  him,  that  the  assured  would  be  en- 
titled to  treat  it  as  an  election  not  to  avoid  the 
contract  on  the  ground  of  concealment.  But  it  is 
said  in  answer  to  that,  that  the  giving  out  the 
policy  was  a  thing  which  the  underwriter  could 
not  avoid,  because  the  case  of  Xenos  v.  Wick- 
ham  {uhi  su^.),  in  the  House  of  Lords,  shows 
that  the  policy  is  the  property  of  the  assured 
from  the  time  it  is  executed.  In  the  first 
place  Xenos  v.  Wickham  did  not  show  that  the 
policy  was  the  property  of  the  assured  if  it 
was  voidable  on  tne  ground  of  concealment.  In 
the  next  place,  it  only  alters  the  form  of  the  objec- 
tion, because  instead  of  saying  that  the  policy 
ought  not  to  have  been  given  out,  it  only  comes  to 
this,  that  it  ought  not  to  have  been  executed.  It 
is  in  fact  the  same  thing.  I  know  it  has  been 
said,  **  Well,  those  who  prepared  and  executed  this 
policy  had  no  authority  so  to  do."  It  appears  to 
me  that  that  is  not  so.  No  doubt  tney  were 
clerks  in  the  office  who  had  nothing  to  do  with 
underwriting,  and  had  not  of  themselves,  power 
to  elect  not  to  rely  upon  this  objection ;  but  they 
were  clerks  who  were  told  to  make  out  the  policies 
in  acoordance  with  the  slips,  and  therefore  had 
authority  given  to  them  by  virtue  of  their  office 
and  duty  so  to  make  them  out ;  and  if  it  was  in- 
tended  to  revoke  that  authority,  the  cVerV^  «\ioxAd. 
bBve  been  told  not  to  mako  out  \ikiQ  poWde^  m 
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conformity  with  the  particular  slipB.  Ther^are 
I  say  that  they  had  authority  to  make  out  theae 
policies.  But,  &rther  than  that,  ihe  policy 
was  signed  by  the  directors,  and  surely  tihi^ 
would  have  had  authority,  or  a  sufficient  nam- 
ber  of  them.  It  comes  in  truth  to  this:  if  tbe 
underwriting  officials  of  the  establishment  b^w 
had  the  power  to  elect  to  avoid  this  insurance,  lod 
had  been  inclined  to  do  so,  they  should  have  tddthi 
clerk  not  to  make  out  the  policy,  or  the  direcUn 
not  to  sign  it;  and  if,  by  the  effect  of  Uie  caaeof 
Xetws  V.  Wickham  {vM  sup.)  the  policy  vested  in 
the  assured  from  the  time  it  was  executed,  then,  a 
I  have  said,  precisely  the  same  Question  presenii 
itself  in  a  different  form.  It  snould  either  ax 
have  been  executed  without  a  protest  to  the 
assured,  or  it  should  not  have  been  executed  tt  aQ. 
Then  it  is  said,  and  this  I  understand  (though  I 
am  not  sure  that  I  am  ri^ht)  to  be  my  broiher 
Cleasby's  difficulty,  and  it  is  one  thererore  which 
I  approach  with  great  respect,  not  only  bectose 
he  entertains  a  doubt  upon  the  Question,  bat  also 
on  account  of  its  own  intrinsic  oijfficulty,  naraelj, 
that  the  delivering  out  the  policy  was  a  thing 
which  the  underwriters  could  not  help  doing  in 
the  sense  that  they  had  engaged  to  do  it,  and 
how  can  a  man  exercise  any  election  in  a 
matter  which  he  does  under  compulsion?  A 
proposition  so  stated  is  no  doubt  a  difficult  one  to 
deal  with ;  but  in  truth,  in  one  sense,  it  is  not  done 
under  compulsion,  though  in  another  sense  no 
doubt  it  is.  As  men  of  honour  they  must  do  i(. 
But  as  men  of  honour  they  must  do  it  with  i 
qualification.  They  may  eitner  say,  *'  Understud, 
we  refuse  to  deliver  this  out  to  you  in  furthenxioB 
of  the  contract  unless  you  insist  upon  it  with  i 
view  to  try  the  question  between  us,  and  then  wc 
will  deliver  it  with  a  protest."  And  another 
answer  to  that  ar^ment  seems  to  me  to  be  this: 
that  it  is  not  bindm^  upon  them  in  point  of  law, 
and  that  therefore  if  they  do  it  as  a  matter  of 
honour,  they  may  do  so,  but  doing  it  as  a  matter  of 
honour  under  such  circumstances  will  not  csnse 
them  to  lose  any  right  which  they  may  have.  It 
seems  to  me,  therefore,  that  when  the  time 
arrives  for  the  giving  out  the  policn^,  or  if  it  be 
so,  as  in  Xenos  v.  Wickham,  for  the  execatiaa 
of  the  policy,  it  ought  either  to  have  been  refosed, 
or  if,  upon  the  rehisal,  the  assured  had  in- 
sisted upon  his  right  against  them  for  the 
purpose  of  trying  the  question,  and  had  oalled 
upon  them  as  honourable  men  to  give  him  tbe 
policy,  it  should  then  have  been  eiven  with  ao 
intimation  that  they  elected  to  avoid  the  contract 
I  think,  therefore,  that  there  vras  a  misdiroctioii 
in  that  respect.  But  I  do  not  feel  so  oonfidest 
upon  that  point  as  that  I  would  either  myadC  or 
would  advise  any  any  other  judge,  to  rule  in  that 
way.  What  I  snould  prefer  would  be  to  give  the 
defendant  leave  to  move,  and  to  put  the  qnestioa 
to  the  jury  in  this  way :  '*  Here  is  an  act  whidi 
unexplfuned  shows  that  the  defendant  was  treatmg 
the  contract  as  a  subsisting  on6 ;  but  if  in  the  8a^ 
rounding  circumstances,  or  in  any  way,  yon  can 
come  to  the  conclusion  that  the  assured  was  not 
warranted  in  so  treating  it,  then  you  may  find  for 
the  defendant.  But  prvmd  facie  it  is  ao  electkn 
by  the  defendant  not  to  avoid  the  oontraot,  and  it 
is  for  him  to  show  some  aocompanyinff  or* 
cumstanoes  making  oat  that  the  plwB^  hd 
Tvo  ri.g,ht  80  to  understand   it,  or  to  sife  V^ 
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such  right.  I  deprecate  the  notion  of  being 
hypercritical  in  dealing  with  a  summing  up 
at  Niiii  Prius.  I  make  that  remark  because  it 
might  he  said  that  it  is  nearly  what  my  brother 
Blackburn  did.  But  it  is,  in  truth,  not  quite  what 
he  did.  I  think  that  the  proper  thing  to  have 
done  would  have  been  to  leave  it  to  the  jury  as  a 
case  in  which  the  burden  of  proof  was  upon  the 
defendant,  for  the  purpose  of  showing  that  the 
plaintiff  did  not  understand  that  as  an  affirmance 
of  the  contract.  I  really  cannot  help  saying  that 
I  am  in  this  case  impressed  with  the  feeling  of  a 
sort  of  hardship  on  the  plaintiff  (without  saying 
anything  to  indicate  that  I  view  his  case  very 
&vourabIy),  and  that.  I  would  grant  a  new  trial 
upon  the  ground  of  the  verdict  being  against 
evidence.  I  cannot  but  think  that  the  undcr- 
-writers  intended  to  go  on  with  this  insurance. 
I  do  not  think  that  they  cared  for  the  ^'>le- 
fH'ams  of  which  they  had  notice,  and  I  doubt 
extremely  whether  the  verdict  was  not  against  the 
evidence  upon  that  score.  However,  that  is  not  a 
matter  which  is  strictly  before  us  now,  and  the 
only  reason  for  which  I  mention  it  is  for  the  pur- 
pose of  showing  the  reasonableness  of  the  propo- 
flition  for  which  I  have  been  contending,  because 
if  the  underwriters  entertained  the  notion,  which 
I  think  they  did,  how  reasonable  it  is  to  suppose 
that  the  pl£untiff*s  broker  might  have  entertamed 
it  also,  and  how  hard  it  is  upon  the  assured  that 
reasonably,  and  under  the  circumstances  probably, 
entertaimng  that  notion,  he  should  be  deprived  of 
the  power  which  otherwise  would  have  existed,  or 
be  induced  not  to  exercise  the  power  which  he  had 
of  going  elsewhere  and  making  an  insurance  in 
lieu  of  this  one  which  the  defenaants  have  sought 
to  declare  to  be  void ;  for  that  he  could  have  done 
BO  is  abundantly  manifest  upon  the  evidence.  I 
think,  therefore,  upon  that  ground,  that  there  was 
a  misdirection,  and  that  there  ought  to  be  a  new 
irial. 

Cleasby,  B. — If  the  only  question  in  this  case 
was  whether  there  was  a  sufncient  finding  of  the 
jury  that  there  was  a  material  concealment  in  the 
matter  of  the  memorandum,  which  has  been  re- 
ferred to,  I  think  that  if  my  learned  brothers 
were  of  opinion  that  it  was  not  sufficiently  put 
before  the  jury,  it  would  not  be  a  matter  upon 
which  I  should  differ  from  them.  It  is,  I  think,  to 
a  certain  extent  a  matter  of  opinion,  and  one  in  which 
I  might  well  be  influencea  by  their  opinion  and 
judgment  to  the  extent  of  not  insisting  upon  my 
own.  But  as  there  is  another  question  of  vast 
general  importance,  namely,  the  effect  of  giving 
out  the  policy  by  the  underwriters,  when  the  slip 
has  been  executed  and  the  risk  taken,  I  feel  myself 
bound,  having  regard  to  the  general  importance  of 
that  question,  to  differ  from  them  in  that  matter, 
and  equally  bound  to  state  my  real  opinion  on 
the  matter.  Now  it  appears  to  me  that  the 
finding  of  the  jury  that  there  was  a  material 
oonce^ment  is  warranted  by  the  evidence,  and 
not  only  so,  but  there  is  sufficient  to  satisfy 
me  that  the  jury  came  to  that  conclusion  upon 
the  evidence  of  tne  memorandum  being  concealed, 
I  do  not  think  that  any  opinion  expressed  by  my 
broUier  Blackburn  on  the  matter  ought  to  influ- 
ence me,  seeing  what  took  place  before  and  after, 
for  I  should  implicitly  take  his  opinion  as  to  what 
lie  left  to  the  jury  if  it  bears  upon  what  took 
place  in  reality,  and  the  jurjr  entertained  it, 
although  the  opposite  party  might  suppose  thsA 


the  learned  judge  had  not  left  it  to  the  jury.  The 
Question  is,  is  there  a  finding  upon  sufficient  evi- 
aence  of  this  materiality  applied  to  this  particular 
matter?  I  have  looked  carefully  through  what 
took  place  at  the  trial,  and  the  conclusion  pro- 
duced upon .  my  mind  is  that  the  learned  judge 
attributed  very  little  importance  to  the  slip ;  that 
the  learned  counsel  attributed  great  importance 
to  it,  in  considering  whether  mere  was  a  ma- 
terial concealment ;  and  that  the  jury  took  up 
and  acted  upon  this  very  matter  of  material 
concealment  in  the  verdict  which  they  gave. 
Now  it  is  plain  from  what  took  place,  that 
the  learned  counsel  intended  to  put  this  for- 
ward as  a  matter  involving  very  material  con- 
sideration ;  and  although  the  learned  iudge  did 
not  so  put  it  to  the  jury,  yet  he  had  the  matter 
brought  before  him  because  he  expressed  his 
opinion  distinctly,  with  regard  to  this  memoran- 
dum, that  "the  difference  between  Lloyd's  List 
and  the  Mercury  was  rather  light  and  shadowy." 
That  was  his  opinion  of  it  as  a  matter  of  fact. 
Therefore  it  was  brought  before  him  and  enter- 
tained by  him,  and  the  whole  c|uestion  of  conceal- 
ment went  to  the  jury.  What  influences  me  is  the 
question  asked  by  the  jury  after  the  conclusion  of 
the  summing  up,  "  Did  Mr.  Morrison  knol7 ;  and 
secondly,  did  the  underwriters  know?"  The 
learned  judge  appears  to  have  supposed  that  this 
referred  to  the  private  telegram,  which  was  the 

Erincipal  question  in  the  cause,  and  with  which  we 
ave  nothing  to  do,  because  there  was  no  evidence 
of  it,  or  that  the  underwriters  knew  of  it.  The  jury 
may  have  said,  that  Mr.  Morrison  was  bound  to  give 
all  the  information  which  he  actually  had.  That 
satisfies  me  that  what  was  passing  in  the  juror's 
mind  was  what  had  been  pressed  upon  him  before, 
the  fact  that  the  plaintiff  had  not  communicated 
this  information.  The  plaintiff  might  not  have 
had  the  private  telegram ;  but  this  information  ho 
did  have,  namely,  the  memorandum  which  tended 
directly  to  show  that  the  alternative  case  of  the 
Oaineo  being  upon  the  rock  did  not  arise  at  all ; 
and,  therefore,  if  one  or  the  other  vessels  was 
there  it  must  have  been  the  Cambria,  That  is  the 
view  which  I  take  of  the  result  of  the  whole 
matter,  and  it  certainly  leaves  me  at  this  con- 
clusion, that  the  jury  found  the  materiality  of  the 
concealment,  and  founded  their  judgment  upon 
that  concealment  of  this  memorandum  which  seems 
to  be  considered  now  by  everybody  as  material. 
That  being  so,  I  do  not  think  that,  because  the 
matter  was  not  distinctly  left  by  the  learned  judge 
to  the  jury,  it  is  a  case  in  wnich  we  ought  to 
interfere.  If  I  am  not  wron^  in  supposing  that 
to  be  the  case,  I  should  be  quite  satisfied  that  the 
jury  did  deal  with  this  evidence,  and  did  find  that 
it  was  material,  and  so  arrived  at  their  verdict,  which 
is  a  conclusive  verdict  upon  the  matter,  and  that  we 
ought  not  to  interfere,  whatever  may  have  taken 
place  as  regards  the  dealing  with  that  matter  by 
the  learned  judge.  The  only  thing  which  we  have 
to  see  is  this :  Is  there  a  finding  in  the  matter  P 
If  there  is,  does  it  lead  to  the  conclusion  that  the 
defendants  are  entitled  to  defend  the  action  ?  I 
think  that  there  is  a  finding  of  the  materiality  of 
this.  But,  however,  the  g^eat  question  of  import- 
ance in  this  case  is  the  question  of  election,  namely, 
as  to  the  effect  of  delivering  out  the  policy  without 
saying  anything.  Does  that,  as  a  matter  of  law, 
operate  as  a  waiver  of  a  matter  of  def enoe  which 
was  in  the  knowledge  of  the  unddrimitAs^^st  V^Vs^ 
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assumed  to  be  within  his  knowledge  P     I  quite 
agree  that  a  man  may  elect  to  waive  any  objection 
which  there  may  be  to  a  voidable   contract   by 
agreement  or  by  his  conduct.     Khe  does  it  by  his 
conduct  in  any  way  he  cannot  afterwards  set  up 
that  defence.    Now  the  contract    here  is,  as  1 
understand,  the  giving  out  the  policy  without  at 
the  time  giving  any  intimation  or  indication  that 
he  reserved  any  right  to  insist  upon  the  objection 
which     he    now    raises.      That    depends     upon 
what  the  effect  of  giving  out  the  policy   is.     I 
think   myself   that    its    effect    ought    not   to  be 
regarded    of    itself    as    in    the    nature    of    an 
act  of  election  at   all.    But  before  I  re-examine 
that  I  wish  to  draw  attention  to  what  appears  to 
me  to  be  the  real  position  of  the  parties  when 
that   information  was  communicatea,   because  I 
cannot  bring  myself  for  a  moment  to  think  that 
there  was  any  intention  or  idea  of  insisting  against 
the  contingency  of  the  Cambria  being  the  vessel 
OH  the  rock.    That  was  entirely  out  of  the  ques- 
tion.    I  think   what    the  plaintiff's  broker,  Mr. 
Previte  stated  afterwards  in  his  letter,  and  the 
whole  nature  of  the  case,  show  that  that  must  be 
BO.    This  insurance  had  been  taken  before  there 
was  the  least  idea  of  the  state  of  things  existing  at 
all  of  an^  vessel  being  on  the  rock.   The  premium 
of  8  guineas  was  attributed  to  the  class  of  vessel, 
its  character,  which  could  be  easily  ascertained, 
and  to  the  fact  of   a  very  considerable  period 
having  elapsed.    This  sum  of  8  guineas  was  fixed 
upon  that    footing;  and  not  as  a  sort  of  wager 
upon  the  ambiguity  and  effect  of    the  telegram, 
and  it  cannot  be  supposed  that  this  policy  was 
to   be  regarded  as  airccted  to   the  contingency 
of  the   Cambria  or  the    Cameo   being  upon  the 
rock.    I  do  not  think  that  the  conversation  which 
took  place  between  Mr.  Previte  and  the  under- 
writer in  the  room  on  the  12th  Oct.,   after   the 
slip  had  been  initialled,  is  a  matter  which  can  influ- 
ence in  the  least  degree  the  slip  which  had  then 
been  executed.    The  transaction,  it  appears  to  me, 
goes  on  upon  the  old  footing ;  and  if  that  be  so,  it 
IS  conclusive  against  anything  which  took  place 
afterwards  operating  as  an  election,  which  would 
introduce  a  new  idea  altogether,  namely  that  of  the 
Cambria  being  the  vessel  upon  the  rock.     That 
seems  to  me  to  throw  the  case  out  of  the  area  of 
election  altogether.    But,  supposing  it  to  come 
within  the  area  of  election,  and  supposing  it  to  be 
a  real  disclosure  of  something  which,  in  the  ordi- 
nary way,  becomes  a  material  fact  if  concealed, 
then  what  is  the  effect  of  giving  out  the  policy  ? 
The  contract,  and  the  only  contract,  is  made  by 
the  slip.    It  may  be  said,  of  course,  that  a  written 
contract  is  afterwards  made  out  by  the  policy;  but 
there  is  no   fresh   contract  thereby    made,   and 
as    was   said  by  Lord    Chief    Justice    Tindal,  a 
contract  is   the  concurrence  of  intention  in  two 
parties,  one  promising  something  to   the  other, 
who,  on  his  part,  accepts  such  promise,  and  the 
contract  itselr  is  made,  and  is,  in  one  sense,  binding 
at  the  time  the  parties  separate  with  the  idea  in 
the  mind  of  eacn,  come  to  conclusively ;  the  one 
says,  "  I  promise  to  do  a  thing,"  and  the  other, 
**  I  promise  to  do  such  and  such  a  thing,"  or  "  I 
accept  your  promise."  Thus  the  Statute  of  Frauds 
in  requiring  a  note  in  writing  says,  "  No  contract 
for  a  sale  shall  be  binding,  or  shall  be  allowed  to 
be  good,  except  it  be  in  writing."    What  has  taken 
place  by  word  of  mouth  is  Bpoken  of  as  the  con- 
tract.    When  it  comes  to  the  qweaWou,  \&  \\i  g^^ 


in  point  of  law  ?  or,  is  it  capable  of  being  enhroed? 
then  it  is  a  different   matter  altogetner.    This 
contract  was    made,    and   was    binding  in  tlib 
sense.     I   rather  object  to   the  word  "honour" 
which  was  made  use  of  in  the  argument.    Thit 
seems  to  me  to  be  a  word  applicable  to  a  different 
class  of  thing.  It  is  a  matter  of  right  and  conscience, 
and  is  equally  binding  everywhere.     It  is  not  a 
matter  in  which  it  can    be    supposed  that  then 
is  one  law  in  one  country   and  another  Uw  is 
another.     It  is  universal,  and  exercises  an  infii- 
ence  upon  all  the  transactions  of  life ;  as,  for  in- 
stance, where  there  may  be    acta  which  may  be 
consecutive,  which  are  intended  and  supposed  to  be 
contemporaneous,  for  which  we  nse  the  expressiai 
that  they  are  taken  as  being  done  utw  flaiu^  as  in- 
dicative of  what  the  effect  of  the  transaction  ij. 
It  appears  to  me,  and  I  cannot  divest  my  mind  d 
that  conclusion,  that,  if  the  slip  be  taken,  and  the 
promise  made,  and  the  premium  be  paid  or  engaged 
to  be  paid,  then  what  took  place  is  within  it ;  and 
whenever  the  policy  is  given  out,  whether  it  beaa 
hour  afterwards  or  the  next  day,  or  the  day  after 
again,  and  whether  given  out  to  the  assured  or 
placed  in  some  place  of  deposit,  it  is  as  between 
the  parties  to  be  taken  as  done  uno  flaiu  at  the 
time  when  the  contract  was  entered  into,  and  it 
will  operate    in    that  way.       It   might  be  done 
by  merely  going    from   one    room    to    another, 
when    everybody    would    say    it    was    one  ad 
This  seems  to  mo  to  be  agreeable  to  the  view 
taken  of  this  matter  both  by  the  Court  of  Qneen's 
Bench  in  Cory  v.  Potion  {ubi  sup,),  and  by  the 
House  of  Lords  in  Xenos  v.    WiiScham  {ubi  mp.) 
The  Court  of  Queen's  Bench  in  the  former  cue 
regarded  the  policy  as  given  out,  I  may  say,  vao 
flaiu  with  the  slip,  because,  although  something 
remained  to  be  done  between  the  execution  of  ^ 
slip  and  the  giving  out  of  the  policy,  and  the  assured 
ought  to  have  communicated  it,  yet   it  was  hdd 
that  he  was  entitled  to  consider  the  matter  as  oon- 
eluded  and  fixed  by  the  slip,  and  was  under  no 
obligation  whatever  to  communicate  it,  so  aa  to 
place  the  underwriters  in  the  position  of  making 
an  election,  or  anything  of  the  sort ;   and  therefore 
they  held  that,  although  the  assured  was  unaware 
of  a  material  fact  between  the  slip  and  the  giving 
out  of  the  policy,  yet  it  was  a  penectly  inmiateri^ 
matter,  and  that  the  policy  and  the  slip  most  be 
taken  to  be  one  and  tne  same  document,  so  &r  ae 
regards  the  time  when  they  were  agreed  ta    Tbs 
House  of  Lords  in  Xenos  v.  Wlckhofn  dealt  wiih 
the  Question  in  a  manner  which  I  think  justifies  the 
conclusion  which  I  have  arrived  at,  because  ihej 
treated  the  giving  out  of   the   policy    as   qnifie 
an  exceptional  matter  when  considered  with  refer- 
ence to  the   effect  of   delivering   such   a  deed. 
It  was  obviously  considered  by   them  as  redlj 
not  requiring  the  actual  delivery,  but  the  exercise 
of  the  mind  or  the  intention   to   deliver.    Tbej 
thought  that  if  the  policy  were  placed  in  a  piseon 
hole  it  would  have  the  same  effect,  being  nothing 
more  than  the  formal  condnsion  and  compleiioB 
of  the  contract   entered  into    previously.    Tbtt 
being  so,  considering  that  the  contract  is  the  whole 
matter,  and  that  what  follows  is  merelv  an  act 
done,  and  having  reference  to  the  time  of  the  ooo- 
tract,  it  does  not  appear  to  me  that  it  is  a  case  in 
which  the  doctrine  of  election  applies  at  alL  I 
think  that  the  mind  is  not  at  that  time  directed  to 
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cos  contract.  That  is  the  idea  to  which  the 
.  ouffht  to  be,  and  I  believe  it  is  the  only  one 
hicn  it  is,  directed  and  drawn,  and  the 
ine  of  election  has  no  application  to  this  case. 
mdenoe  in  this  case  warrants  this  conclasion, 
ise  there  is  no  contradiction  of  it.  The  poUcy 
ilivered  ont  as  a  matter  of  course ;  but  that 
b  is  done  as  a  matter  of  course  cannot  be 
rded  as  an  act  which  is  to  operate  as  an  elec- 
whether  the  contract  is  good  or  not.  That 
le  difficulty  which  I  have.  That  bein^  so, 
ppears  to  me  that  the  learned  ]udge 
quite  right  in  the  direction  that  he  gave 
he  I'ury  upon  this  part  of  the  case,  in  not 
[g  them,  woich  he  did  not  (and  I  suppose  he 
of  that  opinion)  that  the  giving  out  of  the 
7  was  not  of  itself  an  election,  under  the  new 
of  things,  to  keep  the  contract  going ;  that 
)t  to  avoid  it ;  but  leaving  the  question  sener- 
to  the  i'ury  whether  the  contract  had  been 
ted  witnin  a  reasonable  time  by  takine  the 
Br  course ;  and  upon  that  the  verdict  m  the 
was  right.  There  is  another  matter  upon 
question  of  election  which  appears  to  me  to 
/  DO  means  an  unimportant  one — ^namely,  that 
I  we  are  dealing  with  an  act  which  is  to 
ite  in  this  way  as  an  election  not  to  avoid  a 
*act  which  is  voidable,  we  ou^ht  to  take  into 
deration  the  position  in  which  the  person 
osed  to  make  the  election  is,  with  re^urd  to 
knowledge  of  all  the  facts.  Now,  indepen- 
y  of  the  ground  which  I  first  referred 
s  to  which  I  unfortunately  differ  from  my 
ed  brothers  —  namely,  tne  materiiJity  of 
memorandum  as  a  concealment,  which, 
said,  was  not  left  to  the  jury,  and 
i  have  been  a  defence  if  it  had  been 
to  and  found  by  them,  I  consider  that  is 
terial  matter,  which  if  this  question  were  to 
)ne  into  fnlly,  ou^ht  to  have  been  put  forward 
matter  innuenciuff  the  consideration  of  the 
aon,  whether  the  defendants  did  or  not  elect ; 
ise  they  might  have  elected  under  the  impres- 
that  there  was  nothing  known  to  the  persons 
:ing  the  insurance.  But  upon  the  fact  of  their 
^  barred  by  an  election,  I  should  doubt  whether 
)  had  been  a  concealment  by  the  assured  which 
d  have  entirely  influenced  and  chuiged  any 
ion  which  they  might  have  been  disposed  to 
),  if  they  were  disposed  to  make  any.  This 
d  be  going  into  the  matter  rather  more  fully 
it  was  necessary  to  do.  I  believe  that  other 
>ns  might  be  given  in  favour  of  the  conclusion 
hich  I  have  arrived,  which  is  that  the  deli- 
of  the  policy  by  itself  is  a  formal  act,  and 
ites  not  m  the  slightest  degree  as  an  election, 
[  think  that  the  dbjection  taken  to  the  sum- 
;-up  upon  that  ground  fails.  I  think  therefore 
there  should  not  be  a  new  trial. 

IMe  (ibsohUefor  a  ww)  trial. 

tomeys  for  the  plaintiff,  Sharpe,  Pairh&rs, 
)hard,  and  Sharpe,  i^ents  for  Laces,  Banner, 
on,  Bushhy,  and  Bicha/rd$on,  Liverpool;  for 
idants,  Thomaa  and  HoUams. 


COXmT  OF   ADMZBALTT. 

Reported  by  J.  P.  Abfdiall,  Esq.,  Btfrister-at-Lftw. 


7oL.l,N.& 


Jan.  14  and  16,  1878. 
The  Antilops. 

Saloage — Fleadmg — Amownt  oMarded  to  other  eaJr 
vors  in  another  covrt — Labour  in  ahiftvng  cargo 
io  lighten  a  ship  salvage  service. 

Where  two  suits  of  salva>ge  were  instituted  by  different 
sets  of  salvors  in  respect  of  sdX/vage  services  ren- 
dered  to  the  same  property  on  the  same  occasion, 
the  one  suit  vn  the  AcmiraUy  Oovrt  of  the  Oinque 
Ports,  the  other  in  the  Hign  Covrt  of  Admdrcllty, 
a/nd  the  salvors  in  the  former  suit  recovered  salvage 
reward,  the  High  Court  allowed  the  amount  of 
such  reward  recovered  to  he  pleaded  by  the 
defendants  in  their  answer  in  that  Court  for  the 
purpose  of  informmg  the  Court  of  the  vcdue  of 
the  property  against  which  it  would  ha/ve  to  make 
its  award ;  that  vai/ue  being  the  net  value  less  all 
proper  deductions,  and  a/n  award  previously  made 
oy  a  competent  court  being  a  proper  deduction. 

Work  done  by  labourers  in  shifting  the  cargo  of  a 
vessel  thai  has  been  damiaged  by  collision  ana  so 
forced  to  run  ashore,  for  the  purpose  of  lightening 
her  a/nd  of  enabling  her  to  be  sttfficiently  repaired 
to  get  to  the  nearest  port,  is  in  the  nature  of 
salvage  service  amd  entitles  the  labourers  to  sal- 
vage reward;  such  a  service  is,  however,  of  a 
small  chara^Uer,  and  does  not  merit  large  reward. 

A  sum  of  570Z.  awarded  on  a  value  of  4500Z.  to 
several  sets  of  salvors. 

Tms  was  a  cause  of  salvage  instituted  on  behalf 
of  the  owners,  master,  and  crew  of  the  steam-tug 
City  of  London,  against  the  French  screw  steamer 
the  Antilope,  her  cargo  and  freight,  and  against 
the  respective  owners  intervening.  The  petition 
filed  on  behalf  of  the  plaintiffs  alleged  that  the 
Antilope  was  damaged  by  collision  off  the  East  Bay 
of  Duneeness,  and  with  the  assistance  of  the  Cihf 
of  London  was  got  ashore  in  that  bay  to  prevent 
her  sinking ;  that  part  of  her  cargo  was  landed  by 
the  CUy  of  London,  and  certain  luggers  and 
smacks,  ana  various  other  services  were  rendered 
by  the  tug.  The  answer  of  the  defendants  ad- 
mitted some  and  denied  others  of  the  allegations 
in  the  petitions,  alleged  services  by  the  chief  boat- 
men and  crews  of  the  coastguard  and  by  labourers, 
and  further  pleaded ; 

5.  A  small  portion  of  the  oargo  of  the  Antilope  was 
placed  on  board  the  City  of  London.  The  City  of  London 
was  unable  to  take  any  more  oar^^  on  board,  and  eaoh  of 
the  rest  of  the  cargo  as  was  taken  oat  of  the  Antilope 
was  placed  in  certain  smacks  or  loners  named  Tne 
Oalalea,  Friend  of  All  Nations,  TMree  Sisters,  and 
General  Blucher,  whose  owners,  masters  and  crews  insti- 
tuted suits  to  obtain  rewards  for  their  services  in  the 
Court  of  Admiralty  of  the  Cinque  Ports. 

12.  The  defendants  in  tins  suit  have  been  decreed  by 
the  judge  of  the  Court  of  Admiralty^  of  the  Cinque  Ports, 
to  pay  to  the  plaintiffs  in  the  suits  in  the  5th  Article 
mentioned  the  sum  of  2401. ;  and  they  are  further  under 
liability  to  the  said  chief  boatmen  of  the  coastguard  and 
their  crews,  and  to  the  labourers  in  the  6th  Aniole  men- 
tioned for  their  services,  as  hereinbefore  stated. 

The  defendants  in  the  cause  instituted  in  the 
Admiralty  Court  of  the  Oinque  Ports,  and  in  the 
present  cause  were  the  same  (see  The  AwtHopet 
amte  p.  477 ;  27  L.  T.  Bep.  N.  S.  663).  The  cause 
now  came  on  upon  motion  to  the  court "  to  direct 
that  the  12th  Artide  of  the  answer  filed  herein 
may  be  struck  out." 
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///•„-,  »u  .ft  t*7»yfi\ '/  %r.;p  *r.d  U*z.'/l\  o^'t,  aid 

»<,  •f.v.  "f**!  f'AV-T.  for  p.f^.fisr  •.K*  amo:sr.'  iLtr* 
wfcA  V/  »*y {(*:».'.  V/*.h<;  './^'jrt  '.K*  fcrr.'.-ir.t  it  0:1  eh:  to 
feWJkf'S  7>.*  r^Af/m  ffjT  \'r.H  pl«*/iir.?  in  tL:^  cas*  ia 
diff«fr«rr«t  H«?r«:  th*  'j'j*r*tiori  i^  irh«-th*T  the  court 
JubK,  »;lKo'jt  KV.h  %  p.^ft,  the  m<Ani  of  knoiringthe 
Tk.  <«;  of  tK<;  f/rof/erty  %iniin^.t  which  i*.  hAA  to  zo&ke 
it*  4iwkr'l.  Jfj  t>ie  caA':  civ^,  the  pli&iDtifffi  were 
ih^s  Mrrie,  h'it  the  defer^d^ritii  were  different, 
wK^rfAK  in  the  \ir*n¥:hi  fAMt  the  pl&intiffH  are  not 
th#;  Mr/ie  a*  i/i  the  'am;  in  the  Cinque  Ports  Court, 
whiiftt  th4  deferi'lantfi  are  the  name  and  the 
f/rofA:rty  urfx-J^nitA  a^^Siinht  i«  the  Hame  hh  in  that 
t^tuff,.  The  |/l<!a  i-e  for  the  purfXiHe  of  fjointing  out 
t/f  the  '/iurt  that  ali  the  MalvorH  are  not  before  the 
OTiurtari'i  that,  one  ufst  of  nalvoni  liaying  already 
takf-n  \»rti'Ai0-A\i\^^  and  rr*/:/iver':<l  again.st  the 
pro|/«}rty,  the  haivM  prof^^.Tty  againHt  which  this 
court  will  hjivo  Ut  give  itn  awurd  iH  then^by  reduced 
in  value.  The  prof^orty  againnt  which  the  court 
wiil  make  itn  award,  iH  the  not  value  of  the  ship 
freight  ami  car^o,  leKH  all  pro|iOr  deduction.?  ;  and 
a  |«ro|x:r  d<:diK:tion  iH  the  amount  already  rcGOTcred 
by  other  HalvorH. 

U.  K.  Wt'.Ultrr'wx  reply.-  Tlio  fact  that  the  salvors 
are  not  the  Harne  in  an  additional  reason  for  reject- 
ing the  amount,  lHM4iUH0  the  court  should  give  its 
award  agairml.  the  whole  of  the  property  irrespec- 
tive of  what  otherH  have  recovered. 

Hir  K.  PiiiLUMoiLK.  I  cannot  accede  to  this 
appllftttion  to  Ntrikn  out  the  12th  article  of  the 
anHwor,  nor  ilo  I  think  that  in  retaining  it  I 
ahull  run  counter  to  my  decision  in  the  Due 
Chrrrhi  (nh\  ttu]».)  Tn  that  caHO  it  was  pleaded 
that  a  riTtiiin  num  had  been  paid  to  the  salvors 
out  of  court,  in  ruspecl  uf  iuo  tt\up  ttii<i  Ic^V^Xi 


It*  *r.:re.  and  ibe  J.%^CT-f  wms  put  ashore  on  tke 
w«:  ez,d  of  it*  Ra*-  Ba£k  is  ibc  emsi  Bavof  Dna- 
B»z:««j.  acd  th-=iAKer  ;-f  the  •Tiry  vr  l>>nJ<ii wtnc: 
tnardike  A'\t\i--ir. and  ac  ihe  reiuest  of  theinisar 
and  p  :1«  >f  :ii t  J^:  .7 . ^ ^  agne«d  :o  iz4yp  br  her.  Abcc: 
5  a.m.  i:  was  d:s»>iTcrSl  that  the  twws  of  the 
Ar»i(l:'p*  were  cra«hed  in  below  the  wat«r-Hae. 
The  master  of  the  Citj  or  Lor^^ion  advised  tlttt  tbf 


careo  should  be  shifted  aft  and  part  transferred  w 
the  C'u'y  •'/  hjiidon^  and  to  some  lugwers  which  hil 
come  np.  Aboat  6  a-m.  a  clerk  to  the  Frescb 
Consular  a^rents  at  Dover,  came  on  board,  and  sbo 
the  plaintiffs  in  the  second  suit  mentioned.  There 
were  some  coastguard  men  and  the  crews  of  tfee 
luggers  already  on  board.  The  cargo  was  tW- 
upon  taken  from  the  forehold  and  partly  shifted 
aft  and  partly  transferred  to  the  City  of  Lmdc^, 
and  to  the  lugger.  When  this  had  been  done.tltf 
City  of  London  was  made  fast  to  the  Antil^ype,  the 
tug's  rope  beins  fast  forward  and  the  Jnrtiy?'i 
rope  fast  aft.  The  City  of  London  then  forced  the 
Antilofte  over  the  Roar  Bank  on  to  the  Swatdbnr, 
dividing  the  bank  from  the  main  land,  and  steanei 
with  her  across  the  Swatchway  towards  the  main 
land.  When  the  Antilope  tonched  the  fw»^in  Isnd 
her  rope  broke,  and  the  flood  tide  swung  the  tag 
round  and  the  head  of  the  Antilope  to  the  east- 
ward. The  tug  again  made  faat,  bat  the  rope  again 
broke.  They  made  &8t  a  third  time,  and  got  the 
Antilope*8  head  round  to  the  northiwd,  and  the 
en^es  of  the  Antilope  forced  that  vessel  into  the 
mam  land.  The  tiig  thereupon  left  and  went  to 
Dover  for  cement,  wmch  she  obtained  and  brought 
back  about  four  o'clock.  The  cement  was  used  to 
stop  the  leak,  and  at  7  p.m.  the  CUjf  of  Lottdo» 
made  fast  to  the  AntUape  and  towed  her  c^  the 
shore.  Having  got  dear,  the  two  vessels  ban 
away  for  Dover,  where  they  arrived  in  safety  noi 
V  ^S^At  xQ^dnitgjLt.   The  master  and  orawi'effeotiM 
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been  removed  on  board  the  tug,  and  a  portion  of 
the  orew  also  went  on  board  the  taff,  beins  in  fear 
of  the  AtUUcpe  sinking.  It  was  admitted  that  it 
would  have  Deen  dangerous  for  the  AntUape  to 
hftve  gone  to  Dover  by  herself  whilst  newly  ce- 
mented. 

The  plaintiffs  in  the  second  soit  came  on  board 
the  ^tmope' about  6  A.M.,  whilst  the  vessel  was  on 
the  Boar  Batak.    They  had  been  emploved  by  Gap- 
tein  Qtoyos,  who  was  acting  on  behalf  of  the 
Selvage   Association,  to   recover  the  wreck   of 
another  vessel  in  Dnngeness  Bay,  bnt  he  brought 
them  down  to  the  Antuope  on  learning  her  danger. 
He  did  nothing  himself,  and  left  as  soon  as  he  nad 
got  alongside.     The  men  were  ordered  by  the 
:  elerk  to  the  French  Gonsolar  agents  to  assist  in 
shifting  the  cargo,  which  they  did.    They  also 
took  out  an  anchor  in  their  own  boat  to  hold  the 
■hip  up  agunst  \Axe  tide.    The  clerk  took  down  the 
names,  but  made  no  arrangement  with  any  of  them 
ma  to  the  manner  in  whidi  they  were  to  be  paid. 
These  plaintiffs  were  twenty  in  number.    It  ap- 
pjaured  that  the  labourers  were  paid  by  Oaptain 
r  woves  at  the  rate  of  56.  a  tide  for  their  work  in 
the  wreck,  and  that  the  diver  was  paid  at  a  higher 
nte.    The  derk  said  that  the  ordinary  pay  for 
men  for  such  work  as  they  did  on  board  the  AnH^ 
lope  was  40.  2(2.  a  tide,  and  that  he  had  paid  that 
,  amount  to  other  men  who  had  been  on  board  that 
'.   Teasel.     He  offered  this  sum  to  these  plaintiffs 
.  bat  they  refused  to  take  it.    They  were  at  work 
;  from  about  7  A.!!,  till  noon.    The  weather  through- 
oat  the  services  was  fine. 

The  AdmirdUy  AdvoccUe  (Dr.  Deane,  Q.O.)  and 
3,  B,  WebBier  for  the  CUy  of  London, 

B.  E.  Webgter  for  the  other  plaintiffs. 

W,  G,  R  PhiUimore  for  the  defendants.— There 
18  a  customary  rate  at  which  such  services  are 
paid,  and  there  was  a  tacit  agreement  between  the 
parties  that  this  customary  rate  should  be  paid. 
'  If  there  is  such  a  custom  the  court  will  find  that 
'  these  plaintiffs  can  recover  only  on  their  agree- 
ment. This  agreement  was  for  work  and  labour 
o&lyy  and  not  for  salvage  services,  and  the  suit 
ahotdd,  therefore,  be  dismissed.  There  were  no  cir- 
oamatances  to  make  this  labour  salvage,  which  is 
the  real  test  of  the  way  in  which  they  are  to  be 
paid. 

Sir  B.  Phtlt.tmorw. — ^In  the  case  on  behalf  of 
the  OUy  of  London^  considerable  salvage  services 
have  been  shown  to  have  been  performed.  I  must 
bear  in  mind  that  the  sum  of  240L  has  already 
been  awarded  to  other  salvors  in  the  Oourt  of 
Admiralty  of  the  Cinque  Forts.  The  agreed 
-valne  of  the  property  salved  was  4500L  I  shall 
awiffd  3002.  to  the  OUv  of  London  with  costs.  In 
the  case  on  behalf  of  Captain  Groves  and  the 
labcsorers  the  court  has  to  consider  two  questiona ; 
fiivl,  whether  their  services  can  be  considered  aa 
in  tibe  nature  of  salvage  services;  second,  the 
amount  to  be  awarded  in  respect  of  those  services. 
'WhUst  considering  the  first  question  the  court 
moat  bear  in  mind  the  nature  of  the  damage 
aimtainad  hv  the  AoMope  in  the  colMsion,  in  con- 
oequenoe  of  which  the  work  of  these  men  was 
Teqoired.  There  is  no  doubt  that  the  ship  was  in 
need  of  salvage  service.  These  men  went  on  board 
to  do  an  act  mich  contributed  to  the  salvage  of  the 
ah^  Th^  were  employed  in  shifting  the  cargo 
afty  and  also  in  talong  out  an  anchor  for  the 
pnipose  of  holding  the  ship  against  the  tide. 


Such  services  undoubtedly  came  within  the  cate- 
gory of  salvage  services.  It  was  suggested  that 
there  was  an  agreement  made  with  uiese  men  as 
to  the  mode  in  which  they  were  to  be  paid  which 
deprived  them  of  the  character  of  salvors,  but  the 
evidence  failed  to  support  any  such  agreement. 
However,  their  salvage  services  were  of  a  very 
slight  character.  I  do  not  see  how  Captain  Groves 
is  entitled  to  any  reward  himself  as  he  apparently 
did  nothing  but  take  the  men  on  board  Uie 
Antilope,  and  I  therefore  exclude  him.  I  shall 
award  to  the  others  the  sum  of  SOL  As  there 
have  been  no  separate  pleadings  in  this  case,  and 
it  was  not  pruaent,  perhaps,  to  consolidate  this 
latter  cause  with  the  others  whilst  it  was  rieht 
that  it  should  be  heard  in  this  court,  the  other 
cause  being  here,  I  consider  that  the  plaintiffs  are 
entitled  to  their  costs. 

Solicitors  for  the  OUy  of  London,  Lowle88$ 
NeUon,  and  Jones, 

Solicitors  for  the  other  salvors,  WaUon$,  Buhh, 
and  WaUon, 

Proctors  for  the  defendants,  Dyhe  and  8toke$. 


Tuesday,  Jam,  21,  1873. 
Thx  Melpomene. 

Salvage — Consolidation  of  causes — Application  iy 

plavntifs. 

The  Oourt  of  AdmiraUy  uM  consolidate  causes  of 
saloage  instituted  on  heha3f  of  several  sets  of 
salvors  on  tlie  a/jpplicaiion  of  the  plaintiffs. 

This  was  an  application  to  the  court  to  set  aside 
an  order  of  the  Jbtegistrar  of  the  Liverpool  District 
Begistrar,  made  at  the  instance  of  the  plaintiffs, 
consolidating  two  causes  of  salvage  mstituted 
respectively  on  behalf  of  the  owners,  master,  and 
crew  of  the  steam  tug  Fiery  Gross,  and  on  behalf 
of  the  owners,  master,  and  crew  of  the  steam  tug 
BesoUUe,  The  owners  of  the  two  tugs  were  the 
same  persons.  The  suit  on  behalf  of  the  IHery 
Gross  was  first  instituted,  and  (tora  affidavits  filed 
by  the  plaintiff's  solicitors,  it  appeared  that  when 
that  suit  was  instituted,  the  owners  were  not  aware 
that  services  had  been  rendered  by  the  Besolute, 
but  that  as  soon  as  this  &ct  became  known  to 
them,  they  instituted  the  second  suit,  but  did  not 
re-arrest  the  Melpomene,  nor  require  auy  fhrther 
bail  than  that  already  given  in  the  first  suit.    The 

Plaintiff's  solicitors  thereupon  applied  to  the 
district  Be^strar  to  consolidate  the  two  suits, 
and  the  Begistrar,  after  hearing  the  solicitors  on 
both  sides,  made  an  order  that  the  suits  should 
be  consolidated,  or  that  the  plaintiffs  should  be  at 
liberty  to  amend  the  prosoipe  in  the  first  suit  by 
mcreasing  the  amount  in  which  that  suit  was 
instituted  Affidavits  filed  on  behalf  of  the  de- 
fendants alleged  that  the  second  suit  was  not  a 
bond  fide  suit,  no  services  having  been  rendered 
by  the  Besolute,  and  that  the  plaintiffs  had  applied 
for  consolidation  ozdy  for  the  purpose  of  enabling 
them  to  make  a  salvage  daim  under  the  protection 
of  the  first  suit  without  rurming  the  rist:  of  being 
condemned  in  costs. 

Olarkson,  for  th^  defendants,  in  support  of  the 
application. — It  is  wholly  unusual  to  consolidate 
causes  at  the  instance  of  plaintiffs,  and  when 
defendants  object  to  consolidation  it  should  not  be 
done.  If  the  cause  of  the  Besolute  is  bond  fide  no 
harm  can  come  to  the  plaintiffs,  as  they  will  re* 


616 


MATITTIME  LAW  CASES. 


Adm.] 


Thb  McoMn. 


[Am. 


cover  their  ooete  withoat  conBoHdation,  whilst  if 
the  oonBolidation  takes  place  and  the  canae  ia  not 
hand  fide  coats  will  be  incurred  in  respect  of  the 
BesohUe,  which  the  defendants  will  be  compelled 
to  pay  onder  cover  of  the  caose  of  the  Fiery  Cro$», 
ana  it  will  be  impossible  to  discover  accurately  in 
which  cause  these  costs  have  been  incurred.  The 
suit  on  behalf  of  the  Resolute  was  an  afterthought, 
and  not  bond  fide.  The  proper  course  for  the 
plaintiffs  to  have  taken  would  nave  been  to  have 
applied  to  amend  their  prcecipe  at  once. 

Butt,  Q.C.,  for  the  plaintiffs  conird.— The  court 
will  not  inquire  now  mto  the  merits.  The  regis- 
trar's order  only  has  the  effect  of  placing  the 
defendants  in  the  same  position  as  if  one  suit  had 
been  instituted  on  behalf  of  the  two  tugs  by  their 
owners,  which  might  have  been  done,  Uie  owners 
being  the  same.  If  the  Resolute  should  turn  out 
not  entitled  to  recover  there  can  be  no  difficulty  in 
separating  the  costs  in  the  two  suits  when  they 
oome  before  the  taxing  officer  of  the  court. 

Clarkson  in  reply. 

Sir  B.  PHULnfORB. — This  is  an  application  to  the 
court  to  reverse  an  order  of  the  registrar  of  the 
Liverpool  district.  The  order  is  that  two  causes 
of  salvage  should  be  consolidated  or  that    the 

f  lain  tiff  8  should  be  at  liberty  to  amend  the  prcBcipe, 
t  is  the  recognised  practice  of  the  court  to  en- 
courage and  enforce  consolidation  of  salvage 
causes.  It  is  quite  true,  as  stated  by  Mr.  Clarkson, 
that  applications  for  consolidation  are  usually 
made  on  the  part  of  defendants,  whilst  in  the 
present  case  tne  application  is  on  behalf  of  the 
plaintiffs.  I  consider,  however,  that  it  is  a 
reasonable  application  from  whatever  motive  it 
may  be  induced,  as  it  has  for  its  effect  to  secure 
the  defendants  from  the  payment  of  the  larger 
costs  that  might  be  incurred  if  both  suits  were 
prosecuted  separately.  The  reason  stated  for 
reversing  the  order  is  that  the  second  suit  is  a 
trumpery  suit,  which  will  be  sheltered  behind  the 
subfitontial  suit,  and  costs  will  be  so  incurred  in 
the  second  suit  that  the  defendants  will  have  no 
remedy.  Now,  I  am  informed  by  the  registrar 
that  there  is  no  difficulty  in  revising  costs  in  such 
a  suit  and  in  making  the  second  set  of  salvors 
pay  the  costs  incurrea  in  respect  of  their  suit  if  it 
should  be  necessary.  It  is  a  thing  that  happens 
every  day,  and  the  registrar  can  easilj^  separate 
the  oifferent  sets  of  costs.  Moreover,  it  is  com- 
petent to  the  court  to  sever  the  claims  and  award 
a  sum  nomine  expensarv/m  if  there  is  any  difficulty. 
I  shall,  therefore,  allow  the  consolidation  and 
affirm  the  registrar's  order. 

Solicitors  for  the  plaintiffs,  Simpson  and  North. 
Solicitors  for  the  defendants,  HuU,  Stone  and 
Fletcher. 


Jem.  17  <md  21,  1873. 
The  ^olus. 

Bafvaae— Taking  out  cmehor  <md  chain  to  a  vessel 
in  distress — Puot  cladmvng  as  salvor — Waterman 
acting  as  pilot. 

Takinp  out  during  had  weather  an  anchor  and 
chain  to  a  vessel,  which  is  compelled  to  slip  her 
cahle  to  get  awa/yfrom  a  dangerous  position  and 
run  for  a  place  of  safety,  is,  althougn  the  anchor 
and  chain  in  the  result  are  not  needed,  a  salvage 
99rvice;  280Z.  awarded  to  two  Itiggers  cuvwi  IKqat 
crews  on  a  value  of  40,0001. 


A  waterman  acting  as  a  pUot  is  eubjed  to  (ks 

disabilities  as  aJiceneea  pHot  in  resped  ofdais^ 

ing  salvage  rewa/rd  against  a  vessel  which  he  hat 

been  engaged  to  pilot. 

A  pilot  entering  irUo  an  engagement  topHotavmd 

undertakes  to  Mijoply    Joeal  knowledge  amd  Uk 

peculiar  skm  of  his  claee,  and  wUl  not  he  aUowei 

even  though  he  contrihtUe   to   the  safety  of  t&i 

vessel,  to  aiange  the  ehcura^cter  of  his  service  fnm 

pilotage  to  salvage^  except  where  the  vessel  tooi « 

distress  before  he  went  on  hoard  to  render  fli 

service,  or  where  such  circumstances  of  eoEtrtm 

danger  and  personal   exertion   supervene,  wkiA 

exalt  his  service  into  a  salvage  «enne8.(a) 

This  was  acause  ot  salvage  institated  on  behalf  tf 

Heiu7   Caspell   and    George     Porter,   of  Dal 

mariners,  and  others,  the  owners  and  crews  of  tbi 

luggers    Seaman*s  Olory  and   Tiger,  against  tis 

Dutch  barque  JEolus,  her  cargo  and  freight,  lod 

the  owners  intervening.    The  salvage  services  oon- 

sisted  in  carrying  a  4etter  to  the  Dutch  coosolat 


(a.)  The  principle  whioh  would  seem  to  be  laid  dom  a 
this  oaae  is  that  where  a  person  not  a  pilot  enten  intoii 
agreement  to  render  piloti^re  servioes,  he  oan  cndv  dbai 
Bslvage  reward  where  a  duly  lioensed  pilot  eodd  ehk 
■noh  reward :  (See  The  Jonge  Andries^  Swab.  Adm.  B9. 
22s,  308)    Where,  however,  a  person  without  snA  n 
agreement  renders  pilotage  servioes  in  a  phieeiHientei 
are  no  lioensed  pilots,  it  may  be  a  queation  wheUier  hi 
would  not  be  entitled  to  a  reward  in  the  natozeof  nlf^ 
theamonnt  varring  aooording  to  the  risk  of  the  Mrfin: 
(See  The  BoMshaugh,  1  Spmks,    207).    In   the  VvM 
States  pilota  stand  on  a  somewhat  different  footing  ss  to 
claiming  salvage.    There  is  no  doubt  that  the  AdndnHy 
law  is  there  precisely  the  same    as   in  Eni^aad;  M 
certain  statutory  provisions  have  placed  pilota  on  a  ptes* 
liar  footinfr  as  to  salvage  reward.    The    zegnktioB  of 
commerce  is  by  the  Constitntion  in  the  hMos  of  Ooa 
gross ;  bat  h7  an  Act  of  Congress  of  1789,  o.  9  ( 1 U.  S. 
Statutes  at  I^srve,  58)  it  is  enacted  that  pilota  are  "tobi 
regulated  in  coxuomiity  with  the  existing  laws  of  the  Stita 
respectively, whereinever  pilota  may  be,  or  with  sndi  hn 
as  tne  States  may  respectively  hereafter  enact  for  theps^ 
pose,  until  further  legislative  provision  shall  be  made  bf 
Conffress."    Under  tms  provision  variooa  enactmeats  of 
tiie  different  State  Legislatures  are  in  foroe  reguktmr 
pilote  and  pilotase  in  the  United  States  waters.    Ite 
greater  number  of  these  enaotmente  impose  upon  pUk 
uie  duty  of  assisting  vessels  in  distreea.  and  gire  for 
such  additional  servioes  a  specific  rate  of  oompeosstiaa 
or  provide  that  the  amount  shall  be  settled  hy  auan 
tribunal,  usually  the  Commissioners  of  Pilotage  or  otkr 
pilotage  authority.    The  effect  of  these  enaotmente  is  to 
take  servioes  rendered  by  pilote  to  vessels  in  distress  osi 
of  the  category  of  salvage  servioes  in  the  view  of  tit 
United  States  Admiralty  Courte,  and  to  make  them  mm 
extra   pilotage   services :    (See    Dulany    t.  Tht  Slsm 
Pelagio,  Bee's  Bep.  212;    8cho<mer    Wave  v.  Hmt,  3 
Faine's  Circ.  Court  Bep.  181 ;    Callahan  v.  HeUd,  I 
Caine's  Bep.  104) ;  and  tne  principle  that  a  pilot  is  bood 
te  render  assistance  to  a  distressed  veesel  has  htm 
applied  even  where  there  is  no  statate  law  bindiagl^ 
to  do  so :  (Love  v.  Hirikley,  Abbott's  Adim.  Bep.  W* 
Some  extra  services  rendered  by  pilota  are,  bowefv, 
held  to  be  salvage,  and  even  where  the  pilot  oonld  reoofw 
the  extra  compensation  under  the  State  statute:  (1^ 
Elvira,  Oilpin^s  Bep.  60 ;  The  Brig  ausan,  1  Spngwi 
Bep.  499 ;  Hobart  v.  Drogan.  10  Peter's  UJ3.  SnprObsit 
Bep.  106).     The  question  of  salvage  or  no  sshiwe  bf 
pilote  would  seem  to  depend  very  mnch  upon  waste 
the  service  was  renderea  whilst  the  tosbJ  was  is  s 
navigable  condition.     As  it  ia  only  the  dnty  of  a  pflot  ts 
navigate  a  veesel  when  she  is  afloat  or  not  so  ilsiiipi 
that  she  is  unnavigable,  a  pQot  rendering  siaikis  to  a 


veesel  by  getting  her  off  a  shoal  or  bringing  hsriatefflrt 
after  she  has  lost  her  rudder,  wiU  be  entttlsd  te  sdngi 
reward;  but  he  will  be  entitled  onlj  to  piktege  x 
although  damaged  the  vessel  eaa  be  navfand  Sa  ttt 
ordinaryway:  (See  Lea  v.  2%e  flMp  AlssasilirTsBWl 
\  C^i<^.CQ^acctBap.466j  Mtoofisr  wmm  T*  Asr.lk 
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ordering  an  anchor  and  chain  to  replace  an 
)r  and  chain  slipped  to  enable  the  vessel  to 
kway  from  the  vicinity  of  the  Brake  Sand, 
3  she  was  in  danger;  in  bringing  out  the  anchor 
hain  ordered ;  and  in  assisting  in  navigating 
[lip  to  a  nlace  of  safety  in  Margate  Soads. 
^e  Porter  had  been  engaged  to  act  as  pilot 
the  Downs  to  Beachy  Head  before  the  barqne 
n  danger,  and  his  claim  was  for  advising 
iires  to  be  taken  which  resulted  in  releasing 
hip  from  her  danger;  for  navigating  and 
ing  her  to  Margate  Boads  in  sa^ty  daring 
ler  much  worse  than  when  he  had  come  on 
I.  Caspell  claimed,  as  one  of  the  crew  of  the 
T  Seaman* 8  Olory,  for  coming  out  to  thebarqne 
le  letter,  and  for  assisting  Porter,  who  alleged 
be  wished  to  have  somebodv  on  board  who  nn- 
ood  English  thoroughly  and  knew  the  looEdity, 
ivigating,  by  steering  and  looking  out  for 
3 ;  he  was  hauled  on  board  the  barque  from  the 
T  by  a  rope,  as  the  weather  rendered  it  diffi- 
or  the  lugger  to  get  alongside.  When  the 
)r  was  slipped,  the  barque  was  taken  between 
louth  Brake  buoy  and  the  sand,  as  the  oiU^ 
icable  way  of  extricating  her  from  her  jposi- 

The  rest  of  the  crew  ot  the  Seaman* 8  Glory 
ed  in  respect  of  the  letter  carried  ashore. 
;laim  on  behalf  of  the  Tiger  was  for  bringing 
be  anchor  and  chain  to  the  barque  when  she 
Bkrrived  in  Margate  Boads;  for  assisting  in 
ig  them  on  board ;  for  damage  done  to  the 
T  by  the  anchor  swinging  about  whilst  being 
fd  on  board  the  barque,  in  consequence  of  the 
ying  rope  bein^  broken  by  the  lurching  of 
essels ;  for  injuries  done  to  two  of  the  lugger's 
;  also  for  remaining  alongside  the  barque 
ig  the  night  after  the  anchor  was  put  on  board, 
le  wind  had  then  increased,  and  there  was 
er  of  a  ship  driving  down  upon  her.  The  work 
itting  the  anchor  and  chain  on  board  lasted 

7  p.m.  till  11  p.m.  The  anchor  and  chain 
let  go  as  soon  as  they  were  got  on  board, 
ugh  they  afterwards  turned  out  unnecessary, 
ir  afterwards  piloted  the  ship  to  Beachy 
i,  in  pursuance  of  his  agreement.  The  crew 
e  lugger  Seamcen*8  Olory  consisted  of  Caspell 
ive  men ;  the  crew  of  the  Tiger  of  the  same 
nen  and  eleven  additional  hands.  There  were 
len  among  the  barque's  crew  who  understood 
ish.  The  circumstances  under  which  the 
ces  were  rendered  are  fully  set  out  in  the 
nent. 

e  Admiralty  Advocaie  (Dr.  Deane,  Q-C.)}  {B-  B, 
ter  with  him),  for  the  plaintiffs. — ^The  service 
)red  in  takins  off  the  anchor  and  chain  was  a 

>  service,  and  is  entitled  to  lar^  reward.  As 
e  pilot,  he  assisted  in  rendenng  the  services 
r  circumstances  of  considen^le  duiger.  More 
oe  was  rendered  by  him  than  is  usually 
red  from  a  pilot;  the  ship  received  at  his 
s  greater  skill  and  labour  than  could  be 
3ted  in  return  for  the  remuneration  stipulated 

He  was  not  a  licensed  pilot,  and  therefore 
K)und  by  a  licensed  pilot's  rules.  In  entering 
bhe  arrangement  as  to  pay,  he  did  not  under- 
to  give  more  than  oroinary  pilotage  service, 
re  a  man  is  technicallv  a  pilot  he  may  not  be 
led  to  recover  more  than  his  pilotage,  except 
xtraordinary  circomstaneeB ;  bat  tlds  man 
I  only  a  waterman  cannot  be  bound  by  any 
rule ;  if  he  rendered  servioee  over  and  above 

>  Btnotly  stipulated  for,  he   is   entitled  to 


salvage  reward.  The  service  he  stipulated  for 
was  to  pilot  the  ship  from  the  Downs  to  Beachy 
Head;  he  actually  took  her  from  the  Downs  to 
Mi^rgate  Boads,  for  which  he  had  not  contracted, 
and  m  so  doing  saved  her  from  great  periL 

Butt,  Q.O.  (1?.  0,  Olar1e8on  with  him),  for  the 
defendants. — ^The  service  rendered  by  the  luggers 
and  their  crews,  and  by  Caspell,  were  not  great, 
and  in  the  event  turned  out  unnecessary.  The 
ship  could  have  been  taken  to  Margate  Boads 
witnout  their  assistance,  and  the  anchor  and  chain, 
although  useful  for  the  purposes  of  the  subse- 
quent voyage,  were  not  actually  needed  to  save 
tne  ship  from  any  danger.  The  pilot's  orders 
would  have  been  perfectly  understooa  by  the  crew. 
Porter's  services  were  those  of  a  pilot  only,  and  he 
was  entitled  only  to  his  pilotage.  If  a  licensed  pilot 
could  not  recover  salvage,  he  could  not.  The  test 
is,  whether  the  court  or  the  Trinity  House  would 
hold  that  it  was  not  the  duty  of  a  licensed  pilot,  as 
a  pilotf  to  take  the  ship  to  a  place  of  safety.  There 
can  be  no  difference  arising  from  the  fstct  that  he 
was  not  licensed,  because  a  waterman  acting  as  a 
pilot  stands,  with  respect  to  his  right  to  salv^e, 
upon  the  same  footing  as  a  licensed  pilot:  (The 
(fohimbus,  2  BAgg,  Adm.  Bep.  178  n.)  The  court 
will  not  allow  pilots  to  exaggerate  their  services  from 
pilotage  into  salvage,  unless  the  services  rendered 
by  them  are  very  Afferent  from  those  which  pilots 
are  bound  to  render.  Where  the  service  rendered  is 
something  which  from  its  nature  a  pilot  would  not 
be  bound  to  do,  he  would  be  entitled  to  salvage 
reward ;  but  if  it  is  only  ordinary  pilotage  service, 
he  is  not  entitled.  Even  towage  by  a  pilot  boat 
does  not  entitle  to  salvage  reward :  (The  General 
Palmer,  2  Bjagg.  Adm.  Sep.  178.)  [Sir  B.  Phil- 
LDCORB. — ^At  present  I  am  mclined  to  think  that 
the  man  must  be  considered  as  a  pilot,  and  as  taken 
on  board  for  a  particular  act,  namely,  pilotage; 
and  that  he  is  therefore  under  the  same  disad- 
vantages, as  to  claiming  salvM^e^  as  a  regular 
pilot.}  His  remuneration  was  sufocient,  and  unless 
it  should  appear  that  he  rendered  ^eater  service 
than  could  be  (»lled  for  from  a  pilot,  he  has  no 
claims.  [Sir  B.  Phillimobs. — ^There  was  a  consi- 
derable deviation  from  the  ship's  course,  requiring 
no  small  knowledge  of  locahtqr  to  accomplish.] 
To  assist  in  effecting  that,  if  necessary,  was 
part  of  his  duty ;  ana,  moreover,  he  was  paid 
for  delay.  It  is  a  matter  of  importance  not  to 
encourage  pilots  trying  to  turn  pilotage  into 
salvage.  It  is  because  the  court  does  not  encourage 
such  attempts  that  pilots  do  not  often  make  such 
claims,  although  thejr  are  often  subjected  to  greater 
dancer  than  existed  in  this  case. 

The  AdmvraUy  Advocate  in  reply.—The  ground 
upon  which  The  General  Palmer(ubi  sup.)  proceeded 
was,  that  a  licensed  pilot  has  an  express  privUege  to 
charge  a  high  rate  of  pilotajge,  and  cannot  there- 
fore oe  easflv  allowed  to  claim  a  larger  remunera- 
tion. No  such  ground  exists  in  this  case,  as  Porter 
was  not  a  licensed  pilot ;  his  remuneration  was  of 
a  totally  different  character,  as  licensed  pilots  are 
paid  by  the  draught  of  water  of  the  ships  which 
they  pilot ;  he  was  a  waterman  hired  for  a  specific 
purpose,  and  he  performed  extra  labour.  In  The 
Columbua  (uhi  tup.)  no  extra  services,  beyond  the 
pUotage,  were  reiuLered.  In  The  JEntirpriee  (2 
Ha^.  Adm.  Bep.  178f»),  additional  pilotage  wai 
given  for  extra  servioes. 

Our.  adv.  iwtt. 

Jan,  21.— Sir  Bobibx  PaiLLmoEaL— -1 
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case  of  salvage,  the  merits  of  which  were  heard 
before  me  on  Friday  last.  The  vessel  to  which 
services  were  rendered  was  a  large  Dutch  barque, 
the  Mollis,  of  considerable  value ;  the  agreed  value 
of  ship,  fireieht,  and  cargo  was  40,000Z.  On  the 
16th  Jan.  lo72,  the  vessel  was  riding  in  a  good 
berth  close  to  the  Deal  Bank  buoy,  and  about  a 
mile  from  the  South  Brake  buoy.  At  that  time 
she  had  need  of  a  pilot  to  take  her  to  Beachy 
Head,  and  her  master  obtained  the  services  of 
George  Porter,  one  of  the  claimants  in  this  cause, 
who  came  on  board  and  made  an  arraneement  to 
take  the  barcjne  down  the  Channel,  and  ne  was  to 
be  paid  for  his  services  at  the  rate  of  7«.  a  day 
whilst  on  board,  and  the  sum  of  5Z.  in  addition. 
Porter  was  not  a  duly  licensed  Trinity  House  pilot, 
but  he  was  a  waterman  who  often  acted  as  pilot. 
Another  of  the  claimants  claiming  to  be  a  salvor 
is  Henry  Oaspell,  who  also,  under  circumstances 
to  be  afterwards  stated,  came  on  board  the  barque 
firom  one  of  the  luggers,  whose  crews  are  the  other 
plaintiffs  in  the  cause.  The  history  of  the  case  is 
very  narrow,  and  the  main  facts  are  admitted. 
Porter  came  on  board  on  the  16th  Jan.  1872,  and 
on  the  17th  the  wind  came  on  to  blow  a  whole 
ffale  from  S.  to  S.S.W.,  and  the  vessel  began  to 
drive,  dragging  her  starboard  anchor.  Her  port 
anchor  was  not  down.  She  was  commanded 
by  a  master,  who  was  examined  before  the  court, 
and  appeared  to  be  a  very  competent  person  to  be 
in  charge  of  a  vessel  of  this  cnaracter.  He  oon- 
flarred  with  Porter,  and  they  agreed  that  the  best 
course  to  pursue  was  to  slip  their  anchor,  there 
being  a  difficulty  in  weighing  it,  on  account  of  the 
vicinity  of  another  vessel  ^led  the  Sea  Breeze, 
which  was  also  driving,  and  the  risk  of  going  on  to 
the  Brake  Sand.  They  also  agreed  t&t  a  signal 
should  be  made  for  u  boat  to  come  off  to  the  ship 
to  take  a  message  ashore  for  an  anchor  and  chain, 
to  supplv  the  place  of  the  one  they  were  about  to 
slip.  The  lugger  8eam<m'8  Otory  accordingly 
came  off,  and  one  of  her  crew,  Henry  Caspell,  was 
put  on  board  the  barque  with  some  difficulty,  but 
not,  I  think,  with  that  amount  of  danger  which 
would  have  caused  peril  to  life.  He  was  put  on 
board,  because  Porter  naturally  wished,  although 
there  was  one  seaman  among  the  crew  speaking 
English,  to  have  some  one  on  board  who  knew  Eng- 
lish thoroughly,  so  that  he  might  be  sure  that  his 
orders  were  understood,  and  also  to  have  somebody 
on  board  with  him  who  had  that  local  knowledge 
of  the  buoys  which  would  be  found  of  great  use 
in  directing  the  course  about  to  be  taken.  Caspell, 
accordingly,  at  first  went  to  the  helm,  and,  the 
anchor  having  been  slipped.  Porter  took  his 
place,  and  Caspell  was  sent  forward  to  note  the 
Duovs,  and  the  vessel  was  brought  tJirough  the 
Gull  Stream  into  Margate  Boads.  On  the  even- 
ing of  the  17th  she  brought  up  with  her  port 
anchor  off  the  North  Foreland,  in  seven  &thoms 
of  water.  In  the  meantime  the  lugger  8ewmcm*8 
Glory  went  to  Deal  and  gave  the  order  for  the 
ancbior  and  chains,  but,  being  herself  too  small  to 
bring  them  off  to  the  ship,  another  lugger,  called 
the  Tiger,  and  of  a  larger  size,  was  employed. 
This  lugger  arrived  safely  alongside  the  barque, 
and  delivered  the  anchor  and  ch^.  This  service 
was  rendered  with  some  peril  to  those  on  board 
the  Tiger,  and  considerable  damage  was  done  to 
the  lugger  herself.  This  damage  was  proved  to 
have  amounted -to  401.,  a  fiact  wYiicSb.  ^\icm%  ^^ 
extent  of  the  dai^^r  to  wluieh  tlie  Viggi^r  ^s^^a  «x? 


posed.  Two  of  the  logger's  crew  were  injured, 
one  on  the  head  and  the  other  on  the  knee,  by  tke 
anchor,  which  was  of  a  large  size  and  swingiBc 
about.  I  have  no  hesitation  in  pronoandng,  ai 
in  &ot  it  was  admitted  by  the  oonnsd  for  tb  de- 
f endant,  that  Caspell  and  the  crew  of  the  ti« 
luggers  are  entitJed  to  reoover  aa  aalvon— and  ii 
appears  to  me  a  very  meritorioos  service.  It  h, 
however,  a  more  difficult  question  whether  Foite 
is  entitled  to  be  considered  as  a  salvor ;  it  wooU 
be  extremely  dangerous  to  allow  the  general  n^ 
that  pilots  cannot  daim  as  salvors,  to  oe  tooauSy 
violated.  The  exceptions  to  this  general  ru 
should  be  few  and  clearly  defined;  this  ii  nj 
view,  and  the  authorities  go  along  way  to  strengtin 
my  opinion.  Looking  at  the  state  of  the  weaitliez, 
the  dangerous  vicinity  of  the  Brake  Sand,  and  the 
manner  in  which  the  anchor  was  broo^t  out,  I  •■ 
of  opinion  that  the  services  rendered  mnnA 
that  the  court  ought  to  reward  them  with  i 
liberality  proportionate  to  the  value  of  the  vaenL 
This  is  the  principle  on  which  the  oonrt  alwm 
proceeds  in  awaroing  salvage  remiinsratioo.  h 
the  same  time,  it  must  be  remembered  that  then 
was  no  absolute  necessity,  as  the  dronmstanoa 
really  happened,  for  the  servioes  of  the  tvo 
luggers.  The  total  sum  that  I  shall  award  isSSOi, 
the  distribution  of  which  leads  the  ooort  to  oqb> 
sider  the  legal  question,  whether  the  aamcu  of 
Porter  are  to  be  oonsidered»  not  those  othpki, 
but  rather  those  of  a  salvor.     There  is  one  point 

feliminary  to  the  decision  of  this  question  wiudi 
must  now  consider.  It  was  strongly  prened 
upon  me,  in  the  first  instance,  that  Porter  was  ooi 
a  licensed  pilot,  but  only  a  waterman.  I  think  tint 
on  principle  this  fact  can  make  no  differenci. 
Porter  took  upon  himself  to  discharge  the  dbntiei 
of  a  pilot,  and  can  only  claim  as  a  pilot.  My  cmniaD 
on  tnis  point  is  confirmed  by  the  decision  of  Lord 
Stowell  m  the  cases  of  Hie  Oolumbus  and  of  Tk 
Michael  (2  Hagg.  Adm.  Bep.  178n).  That  leaned 
judge  there  remsed  to  consider  fishermen,  taken  on 
board  in  the  Channel  as  pilots,  entitled  to  be  re- 
warded as  salvors,  observing  that  they  were  engaged 
as  pilots,  and  if  they  assumed  that  character  tEef 
ought  to  adopt  the  rules,  and  be  remunerated 
according  to  the  rates  of  ths^  service.  On  thia  cats 
I  concluae  that,  whatever  the  law  is  as  to  pOots, 
that  law  is  applicable  to  the  plaintifiT  Porter.  As  I 
have  said,  the  exceptions  to  the  general  rule  that  a 
pilot  cannot  recover  as  a  salvor  ought  to  be  ^ 
and  well  defined,  and  it  ought  to  be  well  andv" 
stood  that  the  services  of  a  pilot  cannot  easfly  be 
converted  into  those  of  a  salvor.  I  find  my  opinioD 
strengthened  by  other  cases  decided  in  this  oooii- 
In  the  case  of  The  Freder%ch{l  W.  Bob.  17), Dr. 
Lushington  said. — "It  has  been  urged  in  the 
argument  for  the  owners  that  pilots  are  not  to 
convert  their  duties  into  salvage  services.  Tbis 
may  be  a  correct  position  under  ordinary  oircnm- 
stances ;  at  the  same  time  it  is  to  be  observed,  tibat 
it  is  a  settled  doctrine  of  this  court  that  no  pilot  ii 
bound  to  ^o  on  board  a  vessel  in  distress,  to  render 
pilot  servioes,  for  mere  pilotage  reward.  If  a  pilot, 
oeinff  told  he  would  receive  pilotage  only,  rerosed 
to  tuce  char^  of  a  vessel  m  that  oonditiaii*  ba 
would  be  subjected  to  no  censure ;  uid  if  he  did 
tieJce  ohargje  ol  her,  he  would  be  entitled  to  vlngi 
remuneration.**  That  case  is  an  <T»«ff»inft  of  OM 
class  of  cases  where  a  pilot  mightdlahftasaii^^ 
\  knici^css  ^^aaa  <xt  oases  where  a  pilot  maj  MNV 


MARITIME  LAW  OASES. 


519 


Pbiv.  Ca] 


Caboo  ex  Aegos — ^The  Hbwbons. 


[Priv.  Co. 


has  been  employed  as  a  pilot,  but  droamstanceB 
Buperyene  wnich  so  alter  the   character  ol   his 
services  that  he  becomes  a  salvor.    In  the  present 
case,  the  vessel  was  not  in  distress  at  the  time 
when  the  pilot  went  on  board,  and  there  was  no 
supervening  distress  which  reauired  him  to  act  as 
a  salvor.    He  displayed  local  knowledge  and  the 
peculiar  skill  of  a  pilot.     Snoh  knowledge  and 
akillt  showing  themselves  in  proper  directionsi  the 
pilot  tacitly  contracted  to  apply ;  and  it  was  the 
application  of  these  qualities  which  brought  the 
snip  in  safety  to  Margate  Beads.    This,  whieh  was 
atnctly  contracted  for  and  within  the  scope  of  his 
contract,  really  constituted  the  service  rendered  by 
lum.    Before  leaving  this  point,  I  will  call  atten- 
tion to  the  case  of  The  Joseph  Harvey  (1 G.  Bob.  806). 
liord  Stowell  there  said :  "  It  may  be  in  an  extra- 
ordinary case  difficult  to  distinguish  a  case  of 
pilotag^  from  a  case  of  salvage  properly  so  called, 
for  it  is  possible  that  the  safe  conduct  (tf  a  ship 
into  a   port,   under    circumstances  of    extreme 
danger  and  personal  exertion,  may  exalt  a  pilot- 
ase  service  mto  something  of  a  salvage  service. 
Sat  in  general  they  are  mstinguishable  enoughj 
and  the  pilot,  though  he  contributes  to  the  safety 
of  the  ship,  is  not  to  claim  as  a  legal  aa^or."    That 
seems  to  me  the  sound  doctrine,  to  which  Imean  to 
adhere.  After  thus  reviewing  the  &ots  and  the  law, 
I  am  bound  to  pronounce  that  they  do  not  bring 
1^3rter's  case  witnin  those  exceptions  which  wonla 
give  him  the  right  to  claim  salvage  in  this  court, 
and  I  therefore  rqject  his  claim.    I  shall  distri- 
bute the  sum  I  have  awarded  as  follows: — To 
the  Seaman* s  Qlory  I  award  702. :  to  Caspell  30L ; 
to  the  owners  of  the  THger  for  the  damage  sus- 
tained, 402. ;  and  in  respect  of  the  salvage  services 
of  the  Tiger  1  award  1401.,  out  of  which  sum 
doable  shiures  must  go  to  the  two  injured  men. 
Solicitors  for  the  plaintiffs,  Lawleite,  Ndsof^  and 

Proctor  for  the  defendants,  C.  WaddUove. 


jtrJbzezAL  eoKMrrrsB  or  tks 

FBtVT  COVVCIL. 

OV  APFBAL  JJIXm  THB  HTOH  COUBT  OF  ADMULALTT. 
Btportad  bf  J.  P.  AsrarAU.,  Esq.,  Burist«r«t-I*w. 

Deft  6,  7,  and  10, 1872,  and  Feb.  18, 1878. 

(Present:  The  Bight  Hons.  Sm  James  W.  Col- 
viLLB,  Sm  Babnbs  Peacock,  Sib  Montagus 
&MITH,  Sib  B.  p.  Gollibb.) 

Oaxtdbt  (app.)  V.  Bbowv  (resp.) ;  Oaego  ex  Abgos. 

Gbefbl  and  othbbs  (apps.)  v.  Cobnfobth  (resp.); 

The  Hewsons. 

County  Cowrie  AdmvraUy  JnHsdicHon — AgreemenU 
made  in  relation  to  the  use  or  hire  o^  any  ehdp  or 
in  relation  to  the  carriage  of  goods  vn  any  shi^ — 
County  Courts  AdmiraU/y  Jwrisdiction  Amend- 
ment  Ad  1869  (32  ^  33  Vict,  c.  51)  sect.  ^—Ad- 
nUraUy  CouH  Act  1861  (24  Vict.  c.  10)  sect,  6. 

The  County  Courts  Admiralty  Jurisdiction  Amend' 
ment  Act  1869,  sect.  2,  conferrvng  vmon  certain 
County  Courts,  having  Admiralty  Jurisdiction 
binder  the  County  Courts  AdmiiraUy  Jurisdidion 
Act  1868  (31  §r  SSS  Vict.  o.  71),  power  totty  "any 
(Mm  aruing  out  of  any  agreement  made  in  re* 
IMon  io  ike  use  or  hfirsi^  any  ship  or  in  relation 
» 1lki»  jdtrHdjf$  qf  gooi$  inrnw  ship/*  e^ 


in  relation  io  su^h  agreements  than  that  possessed 
by  the  High  Court  of  AdmvraUy,  under  meAdrni' 
ratty  Court  Act  1861,  sect.  6. 
Although  the  High  Court  of  Admiralty  has  under 
the  Admiralty  Courts  Ad  1861,  sed.  6,  only  juris- 
diction  "  over  any  claim  hy  the  owner  or  consignee 
or  assignee  of  any  hHH  of  lading  of  arw  goods 
carried  into  any  port  in  England  or  Wales,  in 
any  ship  for  damage  done  to  the  goods  or  any  part 
thiteof,  by  the  negligence  of,  or  for  any  breach 
of  duty  or  breach  of  contrcust  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  it  is  snown 
to  the  satisfadion  of  the  court  that  at  the  time  of  the 
institution  of  the  cause  no  owner  or  part  owner 
of  the  ship  is  domiciled  in  England  or  Wales," 
Uounty  Uourts  having  Admiralty  Jurisdidion 
have^  under  the  County  Court  AamiraUy  Juris- 
diction  Amendment  Act  1869,  sed.  2,  junsdidion 
to  try  causes  instituted  in  rem  by  shipowners 
againd  goods  laden  or  lately  laden  on  board  their 
snips  to  recover  freight,  demurrage,  and  es^^enses^ 
ana  also  causes  instituted  ih  rem  by  charterers 
against  ships,  which  they  have  chartered,  for 
breach  of  eharteryariu,  irrespective  of  any  damage 
fo,  or  breach  ofcontrad  or  duty  in  resped  qf, 
goods  carried  on  board  such  ships,  even  though 
the  owners  of  thegoods  or  ships  may  be  dovMcXM 
in  England  or  Wales  {a) 

(a)  This  decision  is  likely  to  revive  a  diffioolty  wMch, 
it  was  hoped,  was  ended  by  the  decision  in  Bimmon  v. 
BhtMf  and  wlrioh  hat  been  the  source  of  considerable 
anxiety  to  practitioners  when  advisinf  their  clients  as  to 
the  oonrt  in  which  they  shotild  take  proceedixigs  in 
respect  of  breaches  of  charter-party  or  against  shippers 
of  goods.  By  the  9th  section  of  the  Goantr  CouriB 
Admiraltv  Jorisdiotion  Act  1868,  if  proceedings  are 
taken  in  the  High  Conrfc  of  Admiralty  or  v\  any  Buperier 
Court,  which  nught  have  been  taken  in  a  Ooonty  Conrik 
that  is,  whiok  are  in  respect  of  a  claim  below  the  limit  of 
the  Coonty  Conrt  juzudiotion,  except  by  order  of  a 
Judge,  and  a  sum  is  not  recovered  exceeding  the  amount 
to  which  the  Jurisdiction  of  the  County  Oourt  in  that 
Admiralty  emuse  is  limited  by  that  Act,  the  party  so  pro- 
ceeding is  not  entitled  to  oosts,  and  may  m  cobdemned 
in  ooeto,  unleas  the  Judge  of  the  High  Court  of  Adlniralty 
or  of  a  Superior  Court  certifies  that  the  cause  was  a 
proper  cause  to  be  tried  in  the  High  Court  of  Admiralty 
or  in  a  Suoerior  Court.  Hie  Act  m  1869  is  to  be  read  as 
one  with  &e  Act  of  1866 :  and  as  the  2nd  section  of  the 
Act  of  1869  gives  jurisdietion  to  the  County  Courts  in 
casee  where  the  claim  does  not  exceed  SOOf.,  it  is  often 
an  important  ouestion  to  consider  in  adtising  proceed- 
ings whether  the  plaintiff  has  a  chance  of  recovering  a 
larger  sum.  If  he  has  not,  it  is  a  risk  bringing  proceed- 
ing in  a  Superior  Court,  as  he  may  lose  his  costs.  There 
are,  perhaps,  few  oases  of  breach  of  charter-party  apart 
from  damage  to  the  cargo  where  the  daim  would  exceed 
300Z.,  and  yet  these  are  sometimes  questions  of  melroantile 
law  of  the  greatest  importance,  and  should  undoubtedly 
be  brought  before  a  Superior  Court.  It  is  not  right  that 
in  such  matters  a  phuntiif  should  run  the  risk  of  losing 
his  costs,  n<Mr  should  his  legal  adviser  be  placed  in  the 
difficult  position  oi  haying  to  decide  whether  the  impor- 
tance at  the  question  is  such  as  to  justi^  the  risk.  It 
may  be  nrobable  that  in  such  cases  the  Judges  would 
oerHij ;  out  something  more  than  a  mere  probability  is 
required.    Thore  should  be  a  certainty. 

It  is  possible,  however,  to  put  a  construction  on  the 
9Ui  section  above  quoted  which  will  avoid  the  difficulty. 
Tha  section  onlyprovides  that  costs  shall  not  be  given 
where  the  phuntiff  does  not  recover  the  requisite  amount 
in  an  AdnwraUy  cause.  The  more  important  part  of  the 
jurisdictioa  given  by  the  Act  of  1869  (sect.  2)  is  not  in 
respect  c^  Admiralty  causes,  but  of  another  class  of 
causes  over  whioh  the  Admiralty  has  no  jurisdiction,  and 
this  would  Mvpear  to  be  one  result  of  the  deoiaion  in  ths 
prsseotoaaa.  If  this  be  so,  tim  the  Aot of  1809  oolj 
permits  such  causes  to  be  bRraght  in  the  Goimty  CoortSi 
out  does  not  require  that  they  shall  he  lA^nflniiS^ 
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Simpaon  v.  Bines  {ante,  p.  326 ;  26  L.  T.  Bep.  N.  8. 

697  i  i.  Bep.  7  C.  P.  290)  dUaenledfi-om. 
Thus  were  appeals  from  decrees  of  the  High 
Court  of  Admiislty  in  ctMes  cominf;  before  that 
court  on  appeal  from  the  Cit;  of  London  Court 
and  the  County  Conrt  of  Dnrham  (Admiroltj 
jnriBdiction),  l!he  qneatioD  in  Cargo  ex  Argoe  (on 
appeal  from  the  City  of  London  Court)  wag 
whether  that  conrt  had  jarisdiction  to  entertun  a 
anit  in  rem  gainst  goods  to  recover  freight, 
demiirrags,  and  eipeases  on  behalf  of  a  Hhip- 
ow&er  in  whose  ahip  the  goode  had  been  carried. 
The  question  in  Tlie  Heweont  (on  appeal  from  the 
Conntj  Court  of  Durham)  waa  whether  that  court 
had  juriBdiction  to  entertain  a  suit  in  rem  against 
a  ship  on  behalf  of  a  charterer  to  whom  the  ship 
waa  chartered  for  successive  vojages,  where  her 
owners  had  refused,  after  four  voyages  had  been 
made,  ta  complete  the  charter  by  making  other 
Tf^agea.  In  this  btter  case  the  claim  did  not 
anse  in  respect  of  any  goods  carried  in  the  ship. 
The  High  Conrt  of  Admiraltv  haa  no  joriadiction 
nnder  the  Admiraltj;  Court  Act  1861  (24  Vict.  o. 
10),  sect.  6,  or  otherwise,  over  such  Buits,  bat  it  was 
contended  in  that  coart  that  snch  a  jariadiotion 
waa  given  to  certain  County  Courts  by  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act 
1869  (32  k  33  Vict,  c,  51),  aect.  2,  The  learned 
judge  of  the  High  Court  of  Admiialty  (Sir  R. 
PhiJlimore)  held  that,  although  he  was  of  opinion 
that  the  Aot  conferred  the  jurisdiction  on  the 
Connty  Courts,  he  was  bound  by  the  decision  of  the 
Conrt  of  Common  Pleas  in  Simpeon  v.  Blue* 
(onfe,  p.  360;  L.  Bep.  7  C.  P.  290;  26  L.  T.  Rep. 
N.  8.  697)  to  decide  that  the  Connty  Courts  had 
no  jurisdiction  and  to  dismiaa  the  anita.  The  facts 
ana  judgments  are  set  out  in  the  report  of  the 
case  below  (ants,  p.  360;  27  L.  T.  Rep.  S.  S,  64), 
and  the  sections  of  the  Acts  relied  upon  are  aet 
out  in  the  judgment  of  the  Judicial  Committee. 
From  thia  judgment  of  the  Admiralty  Court  the 
plaintiffs  in  both  suits  (the  respondents  in  the 
Admiralty  Court)  appealed  to  Her  Majesty  in 
Council  on  the  ground  that  thair  olaima  were 
claims  arising  out  of  agreements  made  in  relation 
to  the  ase  or  hire  of  a  ship,  or  in  relation  to  the 
carriage  of  goods  in  a  ship  or  ware  claims  in  tort 
in  resptect  of  goods  aurieid  in  a  ship  within  the 
meaning  of  the  County  Courts  Admu^ty  Juiis- 
diotion  Amendment  Act  1669.  The  two  appeals 
were  heard  together. 

Mibeard,  Q.  C.,  and  Oait^ford  Bruee  for  the 
u>pellants  in  CavQO  ez  ^ri;o«.^The  intention  of 
the  Connty  Courts  Adminilty  Jurisdiction  Acta 
(31  &  32  Vict.  c.  71  i  32  A  33  Vict.  c.  51),  was  to 
give  to  certain  County  Courts  jarisdiction  over 
certain  causes  on  their  admiralty  aide  only,  and  to 

put  an  end  to  the  difficulty  arising  from  oon 

law  and  admiralty  juriadiction    existing    in 
same  conrt.    They  provide  that  those  causes 


baoBDie  the  9th  Notion  of  tha  Aot  of  1S88  doea  not  applj 
to  caaiei  brought  nnder  the  2nd  Motion  of  the  Aot  of 
1869,  not  being  Admicalt;  oauBOS  ;  and  if  in  snch  oanae* 
a  plaintiS  rooovered  in  ft  Superior  Conrt  k  bdid  eioeed- 
ing  20i.  in  an  ution  of  oootnct,  or  10!.  in  an  Htiou  in 
tort,  ha  woald  1»  entitlod  to  hi>  ooits.  There  ou)  he 
little  doabt  that  the  Jadget  wonld  he  inolinad,  if  uij 
ooDoliuiDn  OBD  bs  drawn  from  reoent  dvoiaionn,  to  put 
■Boh  a  oonatruotion  upon  thia  Hotion  aa  would  moit 
favaoi  a  pUintiH  proomdiDir  in  a  Superior  Court  in  ona 
ol  theolau  of  oauMS  over  wtuoh  It  i*no«luidth>tiiM 
Ona^  Oonrtf  hareJoiisdigtiDii.— Ss.. . 


which  common  law  and  admiralty  cCFoitt  hm 
concurrent  jarisdiction  shall  be  in  the  Cong^ 
Courts  adnuralty  oaneea  only.  The  new  jariadie- 
tion  under  the  first  Act  was  co-eztensiTeinUitlBl 
of  the  High  Conrt  of  Admiralty  up  to  a  ostait 
amount.  The  jurisdiction  over  "  any  daim  b 
necessaries  "  given  by  the  firet  Ant  (aecL  S,  sab- 
sect.  2)  has  b(»n  held  to  be  the  same  as  that  p» 
■essed  by  the  Admiralty  Court. 

I7MDoKiM,12L.T.Bap.N.  8.637;  L.  Bep.  lAJa. 
*Eoal55;  SHmr.  lAwCu.  O.  8.4S4; 

Swronl  T.  KntdaJI,  22  L.  T.  Sep.  N.  S.  40S ;  L.  A^ 
5  0.  F.  4SS ;  3  Hu.  Iaw  Caa.  I-  S.  301 ; 
Then  in  order  to  asoertatn  the  meaning  of  lb 
words  "  anv  claim  for  damaf^  ^  cargo  '  in  Ot 
Acta  of'  1868,  giving  jurisdiction  to  uie  ooontf 
courts  over  sucn  claims,  the  jarisdictiDn  of  m 
High  Court  must  be  considered;  this  jnriadktioi 
is  conferred  by  the  Admiral^  Conrt  Act  19G1 
(24  Vict.  0.  10)  seot  6.  and  if  it  appears  tbstii 
that  Act  the  words  "  damage  to  cargo  "  have  i 
larger  meaning  than  their  ordinar; 


ity  Conrt  Admiralty  JuriadictJon  Ada 
Now  "  damage  to  cargo "  ia  imderMood  in  & 
Admiralty  Court  as  including  ^  Uie  cUma  am 
which  the  Admiralty  Court  has  jnrisdidios  bj 
sect.  6  of  the  Admiralty  Court  Aot  1861.  Tit 
marginal  note  to  that  section  is  "  aa  to  damigtta 
oareo  imported,"  and  this  haa  oome  to  mea^ 
rightlv  or  wronsly,  all  the  claaa  of  olaima  in  Mct 
6,  and  some  effect  is  to  be  given  to  a  marpt^ 
note,  although  it  may  not  be  abaolately  binoiw: 
{Clayden  v.  Green,  L.  Bep.  3  C.  P.  511  ;  18  L  T. 
Rep.  N.  8.  607.)  Snch  causes  are  reared  to  tf 
Dr.  Lushington  as  cauaee  of  damage  to  cvge: 
{The  Damig,  Bro.  &  Lush  102 ;  9  L.  T.  Bep.  H.  S. 
236 ;  1  Mar.  Law  Caa.  392),  and  that  waa  a  cMt 
of  damage  to  cargo  by  short  delivery.  If  da 
"  damage  to  cargo  "  jurisdiotioti  of  the  Coontf 
Courts  were  confined  to  cases  of  actnal  damiga 
done  to  goods,  only  part  of  the  Admiralty  Court 
Act,  aect.  6,  would  be  imported  into  the  Couiitf 
Court  Admiralty  Jurisdiction  Aot  1868,  udtk 
County  Courts  would  have  no  jurisdiction  intaati 
of  breach  of  duty  or  breach  ot  contract  givm  bf 
the  former  Aot  to  the  Admiralty  Conrt.  ThM« 
latter  olaima  can  only  be  made  in  the  Admiral^ 
Court  in  reapect  of  goods  imported ;  {The  S)um 
Bro.  &  Luan.  I),  and  are  therefore  included 
in  the  general  term  "  damage  to  cargo."  In  7h 
PriracsM  Boyal  (L.  Rep.  3  Adm.  &  Eoc  27),  which 
was  a  claim  for  breach  of  contract  and  duty,"  tha 
suit  WBB  first  instituted  as  a  caose  of  "  daamge  ta 
cargo,"  and  waa  afterwards  amended  to  ooa  of 
"breech  of  duty,"  bat  this  was  done  at  the  instaim 
of  the  plaintiffs,  not  of  the  defendant.  We  thin- 
fore  Bunmit  that  claims  for  hreaoh  of  duty  ud 
breach  of  contract  tritbin  the  meamng  of  th* 
Admiralty  Court  Act  1861,  seot.  6,  u«  inSndedis 
the  words  "  damage  to  caivo,"  and  jurisdiction  OTV 
such  claims  is  ^ven  to  the  Connty  Courts  by  tbt 
County  Court  Admiralty  Juriadiction  Act  18^  and 
that  itwos  unneceeaary  topasa the  Amendmtoit Act 
1869  to  give  such  jurisdiotion.  Sow,  MSuioiTig 
that  full  admiralty  jurisdiotian  waa  giren  to  tlw 
County  Courts  by  the  former  Act,  the  Moomdjbt 
mnst  nave  extended  the  jnriadiotian  toaooMW 
tent.  Seot.  4  of  that  Aot  gives  iBriadititKni  ont 
all  claims  done  to  any  ship  hj  oolUaiaa  or  alb>> 
wise,  whilst  the  first  Aot  givea  onJ^  jiiiialliiii* 
\  craw  litwma  Im  dknuga  bf  ccillidca.    xUi 
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isioii  of  jurisdiction,  and  to  extend  the  juris- 
m  is  the  whole  object  of  the  second  Act. 
9  is  no  attempt  in  Simpson  t.  Blues  (uhi.  sup,) 
stingnish  between  the  two  Acts,  or  to  show 
the  second  Act  confers  a  different  jurisdiction 
the  first.  That  case  proceeds  wholly  on  the 
ad  of  the  inconvenience  of  the  new  jurisdic- 
The  decision  expresses  an  opinion  con- 
ig  with  that  of  this  court,  where  it  holds  that 
nrord  "  damage,"  as  used  in  the  Admiralty 
b  Act  1861  (sect.  7)  does  not  confer  jurisdic- 
DYcr  damage  to  persons,  but  only  over  damage 
ings.  It  approves  of  Smith  v.  Brown  (ante, 
) ;  but  that  case  does  not  necessarily  conflict 
the  case  of  The  Beta  (L.  Rep.  2  P.  C.  447),  as 
ormer  related  to  a  claim  by  the  relatives 
person  killed,  the  latter  to  a  claim  by  a 
»n  injured  claiming  himself.  Now,  the  whole 
le  of  Legislation  with  respect  to  County 
bs  has  been  to  ^ive  to  these  courts  a  variety 
nited  jurisdictions,  with  appeals  to  those 
nor  courts  which  have  unlimited  jurisdic- 
over  the  various  subjects  matter.  The 
od  of  procedure  is  immaterial,  the  real  object 
\  to  give  jurisdiction  over  the  subject  matter, 
not  material  to  consider  where  the  appeals 
lit  in  this  case  it  is  more  convenient  tnat  all 
ame  questions  should  be  brought  before  the 
iralty  Court.  [Sir  M.  Smith. — If  these  are 
over  which  tne  Admiralty  Court  has  no 
lal  jurisdiction,  how  do  the  appeals  in  them 

0  that  court  P  Thev  are  not  admiralty 
IS,  and  the  Act  of  1868,  sect.  26,  gives  the 

of  appeal  in  admiralty  causes  onnr.]  The 
Lets  are  to  be  construed  as  one,  ana  there  is 
one  appeal ;  and  as  soon  as  a  cause  named  in 
econa  Act  arises  it  becomes  an  admiralty 
,  over  which  the  Count v  Court  has  jurisdiction 
n  the  meaning  of  the  first  Act.  The  distinc- 
>etween  admiralty  and  maritime  causes  in  the 
d  Act  is  only  for  the  purpose  of  making  the 
iction  between  two  sets  of  causes  of  one  class. 
«rm  "  maritime  cause  "  is  well  known  in  the 
iralty  Court,'  where  causes  are  usually  styled 

1  and  maritime."  Recent  legislation  has  had 
idency  to  give  Jurisdiction  over  all  small 
s  to  the  County  Courts,  and  the  argument  as 
le  injury  sustained  by  shipowners  by  this 
ment  must  be  considered  with  the  remem- 
)Q  of  this  tendency.  It  must  also  be  rcmem- 
l  that  there  is  no  appeal  from  a  prohibition 
County  Court  by  19  &  20  Vict.  c.  108,  s.  42. 

rest  of  the  appellant's  argument  was  the 
as  that  given  in  the  court  below.  See  ante, 
3 ;  27  L.  T.  Rep.  N.  S.  64. 
0.  F.  PhiUimore  {A.  Cohen  with  him)  for  the 
lants  in  The  Hewsons  (see  argument  below, 
t*p.). 

e  Admiralty  Advocate  (Dr.  Beane^  Q*C.),  (J.  P. 
)hy  with  him)  for  the  respondents  in  Oa/rgo 
rgos. — If  this  extended  jurisdiction  is  oon- 
i  in  the  County  Courts  then  by  sects.  6,  7, 
\  of  the  Act  of  1868,  these  causes  over  which 
Ldmiralty  has  no  original  jurisdiction,  may  be 
ferred  to  that  court,  so  that,  although  the 
iralty  Court  has  no  original  jurisdiction  over 
hes  of  charter-party  apart  m>m  damage  to 
),  yet  by  an  order  of  transfer  from  a  County 
t  it  may  hear  and  decide  such  claims.  This 
ving  tilie  Admiralty  Court  juriBdiotion  in  a 
never  intended  bv  the  Legialafcore.  The 
a  of  the  Aofe  of  1869,  oan  be  astiBfied  without 


^vii^  to  the  County  Courts  a  more  extensive 
jurisuction  than  that  possessed  by  the  High  Court 
under  the  Admiralty  Court  Act  1861,  sect.  6. 
That  sect,  ^ves  jurisaiction  in  two  separate  matters 
viz. :  Neghgence  and  breach  of  duty  or  contract. 
The  Kasan  {uhi  sup.)  was  a  claim  for  damage  done 
to  the  plaintiff  in  respect  of  goods,  not  for  actual 
damage  to  the  goods.  The  corresponding  section 
of  the  Act  of  18^,  as  to  damage  I40  cargo,  contains 
no  words  which  will  embrace  claims  for  breach  of 
duty  or  breach  of  contract.  The  Act  of  1869  can 
be  satisfied  by  holding  that  the  words  of  sect.  2 
give  jurisdiction  to  the  County  Courts  over  such 
claims.  In  the  Admiralty  Court  Act  1861,  sect.  6, 
the  iurisdiction  is  limited  by  allowing  claims  to  be 
made  in  that  court  only  where  the  owner  is  not 
domiciled  in  England  or  Wales,  but  in  these  Acts 
there  is  no  such  limitation.  If  the  larger  construc- 
tion is  put  upon  the  Acts  of  1869,  the  County 
Courts  will  have  a  more  extensive  jurisdiction  than 
the  Admiralty  Court ;  and  the  greatest  inconveni- 
ence will  arise  to  shipowners.  If  the  same  narrow 
construction  be  put  upon  this  section  as  put  upon 
the  section  of  the  Act  of  1868,  the  inconvenience 
does  not  arise,  and  the  jurisdiction  accords 
with  that  of  the  Admiralty.  The  second  Act 
deals  with  a  new  class  of  causes  called  maritine 
causes,  but  an  appeal  is  given  only  in  Admiralty 
causes.  This  must  either  be  an  Admiralty  cause, 
and  therefore  to  be  restrained  within  the  limit  of 
Admiralty  jurisdiction,  or  it  is  a  maritime  cause, 
and  then  there  is  no  appeal  to  the  Admiralty 
Court.    (See  also  argument  below :  tibi  sup,) 

Clarkson  (E,  G.  Gibson  with  him)  for  the 
respondents  in  The  Hewsons,  after  arguing  as 
reported  in  the  court  below  {M,  sup,), — ^A  right 
of  action  on  a  biU  of  lading  may  be  a  right  of 
action  arising  out  of  an  agreement  made  in  rela- 
tion to  the  use  or  hire  of  a  ship.  Again  there  is 
a  right  of  action  in  the  Admiralty  Court  for  a 
breach  of  duty  on  behalf  of  the  vendor  of  goods 
against  the  master  for  refusing  to  deliver  where 
the  vendor  stops  in  transitu :  (The  Tigress,  Bro. 
&  Lush,  38 ;  8  L.  T.  Rep.  N.  S.  117 ;  1  Mar. 
Law  Cas.  0.  S.  323) ;  and  this  is  a  breach  of  an 
agreement  for  the  use  and  hire  of  a  ship.  Again, 
the  wrongful  sale  of  goods  by  the  master  of  a  ship 
is  a  breach  of  such  an  agreement:  (Schuster  v. 
WKelUur,  7  E.  &  B.  704).  The  Admiralty  Court 
often  considers  the  terms  of  a  charter-party  in 
adjudicating  on  claims  by  owners  of  goods,  as  in 
the  case  of  The  Norway  (Bro.  &  Lush  226 ;  10 
L.  T.  Rep.  N.  S.  40 ;  2  Mar.  Law  Cas.  0.  S.  17), 
which  was  a  claim  by  the  assignee  of  a  bill  of 
lading ;  but  cases  may  arise  where  claims  could  be 
made  by  the  owners  or  consignees  of  ffoods  on  the 
charter-party  itself,  apart  from  the  bul  of  lading. 
As  the  Act  of  1868  did  not  confer  all  this  iurisdic- 
tion, the  Legislature  in  the  Act  of  1869  used 
words  of  genend  character  in  order  to  give  the 
same  juris£ction  as  that  possessed  by  the  Aamiralty 
Court,  but  not  to  give  more.  The  jurisdiction  as 
to  damage  to  ships  given  to  the  County  Courts  is 
not  so  extensive  as  that  of  the  Admiralty  Court, 
as  they  have  only  jurisdiction  by  the  two  Acts 
over  damage  by  collision  and  damage  to  ships  by 
collision  or  otherwise,  so  that  they  cannot  enter- 
tain daims  against  ships  for  damage  done  by  them 
to  other  thi^:  (see  The  Olara  KiUam,  23  L.  T. 
Rep.  N.  S.  27;  3  Mar.  Law  Cas.  0.  8.468;  L. 
Rep.  8  Ad.  &  Boo.  161).  It  is  improbable  that  a 
more  eztenaive  jarifldiotion  was  intended  to  b^ 
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ffiven  to  the  Coanty  Courts  in  these  causes  when 
in  other  causes  over  which  the  Admiralty  Court 
has  jurisdiction,  no  jurisdiction  has  been  given  to 
the  County  Courts. 

Gainsford  Bruce,  in  reply. — In  attempting  to 
satisfy  the  words  of  the  2nd  section  of  the  Act  of 
1868,  by  giving  to  the  Countv  Courts  the  admi- 
ralty jurisdiction,  the  respondent  runs  counter 
to  the  judgment  in  Simpson  v.  Blues  (uhi  sup.), 
where  it  was  held  that  tne  Admiralty  Court  nas 
no  jurisdiction  over  claims  arising  under  a  charter- 
party.  In  that  case  the  judges  adopt  the  con- 
struction put  upon  the  Admiralty  Court  Act  1861, 
sect.  6,  by  Dr.   Lushington,  in    The   St.   Clmid 

Sro.  &  Lush,  4;  8  L.  T.  Rep.  N.S.  54;  1  Mar. 
w  Cas.  O.S.  309).  [Sir  M.  Smith  :  In  The  St 
Cloud  Dr.  Lushington  was  only  concerned  with 
the  definition  of  the  term  "  assignee,"  and  more- 
over he  draws  a  distinction  between  "  owners  " 
and  *' assignees."  In  The  Tigress  (uhi  sup.)  it  is 
distinctly  shown  that  an  owner  of  goods  has  a 
separate  claim,  and  in  many  instances  the  claims 
of  an  owner  of  goods  can  arise  only  from  his  rights 
under  a  charter-party.  The  Court  of  Admiralty 
would  have  jurisdiction  under  the  Admiralty 
Court  Act,  1861,  to  entertain  a  claim  by  an  owner 
of  goods,  although  he  did  not  claim  unaer  a  bill  of 
lading.]  In  TJie  Tigress  (uhi  sup.)  the  plaintiff 
claimed  in  a  bill  of  lading,  which  he  had  not  parted 
with,  and  had  presented  to  the  master.  A  bill  of 
lading  is  a  contract  for  the  carriage  of  goods,  and 
a  charter-party  is  an  agreement  for  the  use  or  hire 
of  a  ship ;  they  are  totally  distinct,  although  they 
may  refer  to  one  another.  The  Admiralty  Court 
has  only  jurisdiction  over  contracts  for  the  ear- 
ring of  goods,  and  therefore  only  over  bills  of 
lading.  "S,  is  impossible  to  satisfy  the  words  "  use 
or  hire  of  a  ship  without  holding  that  they  refer 
to  charter-parties,  which  arc  not  within  the  admi- 
ralty jurisdiction.  The  restriction  contained  in 
the  Admiralty  Court  Act  1861,  sect.  6,  as  to 
domicil  of  the  shipowner,  cannot  be  applied  to 
cases  arising  under  the  Act  of  1869,  as  actions 
may  be  brought  under  that  Act  either  against  the 
shipowner,  or  owner  of  goods,  or  charterer;  and  as  a 
charterer  not  resident  here  could  not,  unless  he 
had  goods  on  board  the  ship,  be  effectively  sued 
in  the  County  Courts,  it  would  be  absurd  to  limit 
the  jurisdiction  as  to  domicil. 

Ctir.  adv.  vult. 
The  judgment  of  the  court  was  delivered  by  Sir 
Montague  Smith. — These  are  appeals  from  the 
judge  of  the  High  Court  of  Admiralty  in  two  cases 
Drought  before  him  on  appeal  from  the  City  of 
London  Court  and  the  County  Court  of  Durham, 
in  which,  contrary  to  his  own  opinion,  and  in 
deference  to  the  decision  of  the  Court  of  Com- 
mon Pleas,  in  the  case  of  Simpson  v.  Blues  (ante, 
p.  326;  L.  Rep.  7  C.  P.  290)  he  reversed 
the  judgments  given  by  the  courts  of  first 
instance  in  favour  of  the  plaintiffs,  on  the 
ground  that  these  courts  had  no  jurisdiction 
to  entertain  the  suits,  granting  at  the  same  time 
leave  to  appeal  to  Her  Majesty  in  Council.  The 
two  appeals  involve  substantially  the  same  ques- 
tion upon  the  construction  of  the  County  Courts 
Admindty  Jurisdiction  Amendment  Act  1869, 
and  were  argued  together.  In  the  first  case 
Ocvrao  eai  Argos)  the  plaintiff  instituted  a  suit  for 
ireightf  demurrage,  and  expenses  in  the  City  of 
London  Court  by  proceedins  in  rem  bnaaiit^  \^<^ 
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been  shipped  by  the  defendant  in  London  on  baud 
the  plaintifiTs  snip,  the  ArgoSy  under  a  bill  of  lading 
making  them  deliverable  at   Havre  to  ordrr  « 
aspigns.    It  was  alleged  that  the  French  anthon- 
ties  at  Havre  having  refused  to  allow  the  petrolen 
to  be  discharged  at  that  port,  the  Argos  enaeavoiini 
to  land  it  at  Honfleur  and  Trouville,  but  not  bcag 
permitted  to  do  so,  took  it  back  to  London.   Hi 
claim  was  for  freight,  back    freighti  demnm^ 
and  expenses.    Various  defences  were  made^M 
it  is  sufficient,  having  regard  to  the  advice  iridi 
their  Lordships  propose  to  tender  to  Her  Maje^ 
to  indicate  the  nature  of  the  suit  without  entering 
further  upon  the  facts.     The  suit  was  heard  npn 
the  merits  in  the*  City  of  London  Const,  andib 
on  appeal  in  the  Court  of  Admiralty,  without  aif 
objection  on  the  ground  of  want  of  jurisdictiiBi 
but,  pending  the  consideration  of  the  jadgmeot  (■ 
appeal,  the  case  of  Simpson  v.  Blues  was  decide! 
The  learned  judge  then  directed  the  qeeetiootf 
jurisdiction  to  be  argued  before  him,  and  ultimafidf, 
m  deference  to  the  opinion  of  the  Court  of  Com- 
mon Pleas,  whilst  declaring  his  own  opinioitoix 
otherwise,  reversed  the  judgment  witnont  ginBg 
imy  decision  upon  the  merits.     In  the  other  cm 
( 3%6  Heujsons)  the  parties  were  reversed.    1%e  not 
was  instituted  by  the    plaintiff,    the   chtticR^ 
against  the  owner  of  the  ship  by  proceeding  n 
rem  for  a  breach  of  the  charter.     The  plaintiffnid 
chartered  the  ship  for  successive  voyages  boa 
Hartlepool  to  the  Elbe  during  a  definite  perioi 
It  was  complained  that,  after  the  ship  httl  po* 
formed  four  voyages  her  owners  refused  to  com- 
plete the  charter  by  making  others  porsuantto 
its  terms.    In  this  case  an  objection  to  the  jum* 
diction  was  made  in  the  County  Court  butoverrnkdi 
and  judgment  given  for   the   plaintiff  upon  tb 
merits  against  one  of  the  defendimts.    The  qaet 
tion  turns  upon  the  proper  oonstruction  <»  titi 
Countv  Court  Admiralty  (Jurisdiction  Amendmeat 
Act  lo69,by  which  jurisdiction  is  zi^sn  to  Coan^ 
Courts  (appointed  to  have  admiralty  jurisdictioB) 
to  try  ana  determine  causes  (amongst  othen)  "M 
to  any  claim  arising  out  of  any  agreement  mads 
in  relation  to  the  use  or  hire  of  any  ship,  or  ia  re- 
lation to  the  carriage  of  ffoods  in  any  Bhip^"  pro- 
vided the  amount  claimed  does  not  exceed  JOOL 
The  broad  contention  on  the  part  of  the  respondent 
is  that  this  statute  has   given    to    the   Coantf 
Courts  no  more  than  a  portion  or  branch  of  nc 
existing  jurisdiction  which  the  Court  of  Admiziltj 
then  jpossessed ;  and  if  this  be  the  scope  and  tm 
meaning  of  the  statute,  the  objection  made  to  tte 
competency  of  the  County   Courts  to  entertam 
these  suits  must  prevail,  because  it  is  plain  tbii 
the  Court  of  Admiralty  itself  had  not,  in  yirbie  of 
any  authority  derived  either  from  the  Crown  or  fna 
Parliament,  any  original  jurisdiction  over  sndi 
suits.    This  last  proposition  was  not  oontrovotei 
on  the  part  of  the  apnellants ;  but  it  was  ooo^ 
tended  tnat  the  Act  of  lo69  has  intentionally  gifeo 
a  new  and  enlarged  jurisdiction  to  the  CoaDt| 
Courts  appointed  to  have  admiralty  jnrisdictioo, 
over  subjects  of  claim  beyond  those  cogninbte  br 
the  Court  of  Admiralty.     It  was  not,  on  behalf  n 
the  respondents,  denied  that  the  language  of  tbs 
statute  is  larse  enough  to  include  the  preMBl 
claims ;  but  the  contention  at  the  bar  i^Mi  tMft 
may  be  ooUeoted  tram,  the  Act  itaeli^  whoi  nri 
witn  the  first  statate  cooteriiig  an  the  Oooitf 
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/onnty  Courts  a  farther  part  of  the  existing 
liction  belonging  to  the  Court  of  Admiralty 
i  had  been  omitted  from  the  first  Act ;  and 
the  wide  language  of  the  enactment  must  be 
onstrued  as  to  limit  its  operation  to  this 
t.  The  question  is  thus  raised,  whether,  by 
egitimate  appUcation  of  recognised  rules  of 
pretation,  this  intention  can  be  collected  from 
tatutes  with  such  distinctness  as  to  justify  a 
ruction  so  greatly  at  variance  with  the  ordi- 
and  natural  meaning  of  the  words  employed 
e  Legislature.  The  County  Courts  Admiralty 
diction  Act  1868,  for  the  first  time  gave  any 
ralty  jurisdiction  to  the  County  Court.  That 
empowered  the  Queen  in  Council  to  appoint 
])ounty  Court  to  have  admiralty  jurisdiction, 

0  assign  districts  to  such  courts  within  which 
ght  be  exercised.  It  then  enacts  that  any 
ty  Court  having  admiralty  jurisdiction  shall 

jurisdiction  to  try  and  aetermine  certain 
s,  which  in  the  Act  are  referred  to  as  "  ad- 
ty  causes,"  and  among  them  in  the  words  of 
tatute: — "As  to  any  claim  for  damase  to 
,  or  damage  by  collision  ...  in  which  the 
nt  claimed  does  not  exceed  300Z."  The  dth 
9  of  the  Act  authorises  the  Court  of  Admi- 
to  transfer  any  admiralty  cause  pending  in  a 
ty  Court  to  itself,  and  the  8th  clause  enables 
ounty  Court  judge  so  to  transfer  causes.  By 
6th  section  an  appeal  from  the  judgments  of 
ounty  Courts  in  Admiralty  causes  is  given  to 
ligh  Court  of  Admiralty.  A  further  pro- 
L  IS  made  by  the  7th  section  directing  the 

of  the  County  Court,  in  case,  during  the 
ess  of  an  admiralty  cause,  it  should  appear 
the  subject-matter  exceeded  the  limit  of 
nt,  to  transfer  the  cause  to  the  Court  of 
ralty,  which  is  empowered  either  to  retain  or 

it  to  the  County  Court.  It  appears  to  be 
d  that  this  Act  gave  to  the  County  Court  no 
than  a  portion,  limited  as  to  subject-matter 
imount,  of  the  jurisdiction  then  actually 
3sed  by  the  High  Court  of  Admiralty.  The 
sions  above  referred  to  are  all  consistent  with 
appears  to  be  the  scheme  of  the  Act,  viz.,  to 
*  on  selected  County  Courts  certain  portions 
3  jurisdiction  then  belonging  to  the  Hieh 
>  of  Admiralty  to  be  exercised  bjr  them  siib- 
%tely  to  the  High  Court.  The  original  juris- 
n  of  the  Court  of  Admiralty  O^sing  that 
to  distinguish  it  from  that  given  to  the  court 
odem  statutes)  as  it  was  understood  to 
after  the  long  and  memorable  conflicts  with 
!]/Ourts  of  Common    Law,    which   virtually 

1  in  the  reign  of  Charles  11,  did  not  extend 
dms  arising  upon  charter-parties,  bills  of 
If  or  other  agreements  relating  to  the  use  or 
»f  ships,  or  me  carriage  of  goods.  Before, 
rer,  tne  passing  of  the  Uounty  Court  Acts  of 
and  1869,  the  Court  of  Admiralty  had,  by 
e,  acquired  a  partial  and  limited  jurisdiction 
oertain  contracts  relating  to  the  carriage  of 
.  "  The  Admiralty  Court  Act  1861  *^  (24 
a  10),  which  was  passed  "to  extend  the 
iction  and  improve  tne  practice  of  the  Hiffh 

of  Admiralty,"  enacts  (section  6)  "  that  the 
shall  have  jurisdiction  over  any  claim  by  the 
■  or  oonsignee  or  assignee  of  an^  bill  of  lading 
f  ^ooda  carried  into  any  port  in  England  or 
}p  ip  uojddpf  for  damages  dcme  to  i&  fpoiBt 
^  Pfrt  tlifir»9(  \^  the  nggtignnoe  or  misoon- 
of,  or  for  any  breach  <tf^  ottfy  'Uit  faretfoh  o! 


contract  on  the  part  of,  the  owner,  master,  or  crew 
of  the  ship ; "  unless  it  was  shown  to  the  satisfac- 
tion of  the  court  that,  at  the  time  of  the  institution 
of  the  suit,  any  owner  or  part  owner  of  the  ship 
was  domiciled  in  England  or  Wales.    The  Court  of 
Admiralty  thus  aconired  jurisdiction  over  some 
claims  ansins  out  of  contracts  relating  to  the  car- 
riage of  goocu  in  ships,  but  in  a  very  partial  and 
limited  manner.    The  jurisdiction  is  confined  to 
claims  by  the  owners,  &g,,  of  goods,  and  to  oases 
where  the  goods  are  brought  into  an  English  pork 
and  no  owner  or  part  owner  of  the  ship  is  domiciled 
in  England.  No  jurisdiction  is  given  in  the  converse 
case  of  claims  by  the  owner  of  the  ship  against 
the  owner  of  the  goods,  and  no  jurisdiction  what- 
ever is  given  in  me  case  of  claims  arising  out  of 
charter-parties  or  other  agreements  for  the  use  or 
hire  of  ships.    This  was  the  state  of  the  jurisdic- 
tion of  the  High  Court  of  Admiralty  in  relation  to 
claims  arising  upon  contracts  for  the  carri^e  of 
goods  when  the  County  Courts  Acts  of  1868  and 
1869  were  passed.    It  lias  alreadv  been  shown  that 
the  Act  of  1868  gave  to  County  Courts  only  a 
partial  and  limit^  jurisdiction  to  try  and  deter- 
mine "  Admiralty  Causes,"  relating  to  "  any  claim 
for  damage  to  car|(0,"  in  which  the  amount  did  not 
exceed  300L    Their  Lordships  now  come  to  the 
consideration  of  the  Act  of  1869.    They  will,  in  the 
first  place,  examine  the  enactment  itself  which  is 
to  be  construed.    It  was  enacted  (sect.  2)  "  that 
any  court  appointed  to  huve  admiralty  jurisdic- 
tion" (these  words  are  descriptive  only  of  the 
court)  "  shall  have  jurisdiction  ....  to  tiy  and 
determine  the  following  causes — as  to  any  claim 
arising  out  of  any  agreement  made  in  relation  to 
the  use  or  hire  of  any  ship,  or  in  relation  to  the 
carriage  of  any  g^oods  in  any  ship."    This  enact- 
ment, taken  by  itself,  is  certain^  plain  and  in- 
telligible, and  the  language  is  &ee  from  ambiguity. 
The  described  courts  are  to  have  jurisdiction  to 
txy  and   determine    causes   relating   to   oertain 
claims.    The  first  head  of  claims  is,  "  any  daim 
arising  out  of  anv  agreement  made  for  the  use  or 
hire  of  any  ship.      These  words  plainly  and  in  apt 
language  describe  contracts  for  the  use  or  hire  of 
ships,  e.g,,  charter-parties,  and  not  agreements  for 
the  mere  carriage  of  goods,  which  are  described 
and  provided  for  in  the  next  branch  of  the  enact- 
ment thus:  "or  in  relation  to  the  carriajo^e  of 
goods  in  any  ship."    Now,  if  the  contention  is 
allowed  to  prevail  that  no  jurisdiction  was  con- 
fenred  on  tne  Countv  Courts  by  this  Act  beyond 
that  belonging  to  tne  Court  of  Admiralty,  the 
consequence  would  be  that  no  operation  would  be 
given  to  the  first  branch  of  the  enactment  re- 
lating to  claims  arising  out  of  agreements  for  the 
use  or  hire  of  any  ship,  for  the  Court  of  Admiralty 
had  no  jurisdiction,  either  originally  or  by  statute, 
over  such  claims.    There  appears  to  their  Lord- 
ships to  be  great  difficulty  m  an  interpretation 
which  would   nullify  this    first   and   important 
branch  of  the  enactment,  and  practically  cut  it 
out  of  the  statute ;  and  if  this  cannot  legitiniately 
be  done,  it  would  follow  that  some  new  jurisdiction 
beyond  that  possessed  by  the  Court  of  Admiralty 
was  ^iven  to  the  County  Courts ;  and  if  any  were 
BO  given,  the  whole  oontention  of  the  respondent, 
which  rests  on  the  hypothesis  that  no  sooh  new 
juri3diotian  was  oonf erred^  neoeasarily  fiok.    Tho 
words  wbiob  deeoribe  tiie  second  bead  of  claim, 
vlM^**9fiai€i9im  arimng  6nt  of  ugaj  aQr09nm|t  ia 
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clearly  wide  enough  to  comprehend  claims,  as  well 
on  the  part  of  the  owners  of  ships  as  the  owners 
of  goods ;  thus  again,  in  terms  at  least,  going  far 
beyond  the  partial  jurisdiction  given  to  the  Court 
of  Admiralty  by  the  Admiralty  Court  Act  1861,  in 
favour  only  of  the  owners  of  goods.  It  cannot  be 
denied  that  it  was  intended  by  the  Act  of  1869  to 
give  to  the  County  Courts  some  new  jurisdiction 
over  claims  arising  out  of  agreements  between 
shipowners  and  merchants  beyond  that  bestowed 
on  them  by  the  Act  of  1868,  which  gave  jurisdic- 
tion only  over  "  any  claim  for  damage  to  cargo," 
but  it  was  contended  for  the  respondents  that 
these  last  words,  not  being  sufficiently  large  to  in- 
clude all  the  jurisdiction  given  to  the  Court  of 
Admiralty  by  the  Admiraltv  Act  1861,  in  favour  of 
the  owners  of  cargo,  the  Act  of  1869  was  passed 
merely  to  supply  tms  deficiency.  K  this  were  really 
meant  to  be  tne  limited  scope  of  the  second  Act, 
it  is  reasonable  to  suppose  that  the  lan^age  of 
the  Admiralty  Court  Act  1861,  would  have  oeen  fol- 
lowed, or  at  fdl  events  that  some  words  would  have 
been  used  to  indicate  this  limited  intention.  It 
seems  scarcely  conceivable,  if  the  only  object  of  the 
County  Courts  Act  of  1869  had  been  to  give  the 
County  Courts  so  much  of  the  partial  and  limited 

I'urisdiction  of  the  Admiralt]r  Court  Act  1861,  as 
lad  not  been  included  within  the  Act  of  1868, 
and  no  more,  that  the  wide  language  actually 
found  in  it  should  have  been  employea--lanffuage 
which  describes  with  accuracy  entirely  now  heads 
of  claims,  viz.,  those  arising  from  agreements 
relating  to  the  use  and  hire  of  ships,  and  claims  by 
shipowners  in  relation  to  the  carriage  of  goods, 
which  had  no  place  in  the  Admiralty  Court  Act 
1861.  It  was  contended  for  the  appellants  that, 
besides  these  considerations,  the  context  of  the 
Statute  of  1869,  really  supported,  or  was  at  the 
least  consistent,  with  the  presumption  of  an  in- 
tention to  give  the  new  jurisdiction,  which  the 
language  of  the  enactment,  taken  by  itself,  would 
undoubtedly  confer.  Differences  in  the  language 
and  provisions  of  the  Acts  of  1868  and  1869  were 
relied  on  in  support  of  this  contention  which 
appear  to  be  deserving  of  consideration.  The 
causes  described  in  the  Act  of  1868  are  referred  to 
as  "admiralty  causes,*'  whereas  in  the  2nd 
section  of  the  Act  of  1869,  which  gives  the  new 
jurisdiction,  the  descriptive  word  is  "  causes " 
only.  Again,  the  5th  section  of  the  Act  of  1869 
empowers  the  judge  to  appoint  "mercantile 
assessors,"  in  any  admiralty  or  maritime  cause. 
In  a  technical  sense,  admiralty  causes  are  no 
doubt  maritime  causes,  but  the  fatter  word  (mari- 
time) is  introduced  for  the  first  time  in  the  second 
Act,  as  if  to  designate  causes  which  could  not  be 
strictly  referred  to  as  admiralty  causes.  The  power 
itself  to  appoint  mercantile  assessors,  given  for 
the  first  time,  may  not  unreasonably  be  regarded 
as  an  indication  that  the  Legislature  resJl^  in- 
tended to  confer  enlarged  mercantile  jurisdiction 
upon  the  County  Courts,  in  which  the  experience 
01  merchants  would  be  useful  to  the  judges.  On 
the  other  hand,  their  Lordships  have  felt  the  full 
force  of  the  contention  that,  having  regard  to  the 
general  tenor  and  provisions  of  tne  two  County 
Courts  Acts,  it  ought  not  to  be  presumed  that  the 
Le^slature  intended  to  give  these  courts  a  large 
jurisdiction  over  mercantile  causes  not  possessed 
by  the  Court  of  Admiralty  itself,  under  the 
goiae  of  maritime  ^oriadictivoii.  Yerj  strong 
grounds  oertaiiily  eodst  agaaixBt  in«2iG^D%  vqlOev  ^ 
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resumption,    if    the     constmction    of  the  Ad 
^epended  on  an  implication  from  language  capalde 
of  two  meanings.    The  second  County  Coon  Ast 
is  directed  to  be  read  and  interpreted  with  tb 
first;  and  the  first,  so  far  at  least  as  it  relates  to 
claims  arising  out  of  contracts  for  the  canri^  d 
goods,  did  not  confer  more,  if  so  much,  j^^llldi^ 
tion,  on  the   County   Courts    as   the   Court  d 
Admiralty  possessed  under  its  own  Act  of  186L 
The  Act  of  1869  is,  in  some  respects,  a  suppknuii 
to  that  of  1868,  and  it  might  not  be  nnreasooabb 
to  suppose  that  the  Legislature  only  intended  ts 
ffive  oy  the  second  Act  further  admiralty  jiir» 
diction,  properly  so  called.     The  new  mercandi 
jurisdiction   in  question,   if   conferred,    oertsiB^ 
establishes    an   eccentric    system    of  prooedsz^ 
calculated,  in  its  operation,  to  lead  to  anomska 
and  inconvenient  results.     In   the  first  place,  il 
confers  on  the  County  Courts  appointed  to  han 
admiralty    jurisdiction,  power   to  determine  im* 
portant  mercantile    causes    up   to    the  valoe  d 
3001.,  which  are  not  within  the  jurisdiction  of  tbe 
Court  of  Admiralty  itself,  and  properly  belonfto 
the  domain  of  the  Common   Law  Courts.   The 
appeal  is  given  not  lo  the  courts  which  have  jmii- 
diction  over  such  causes  when  they  exceed  dOOL 
in  value,  but  to  the  Court  of  Admiralty,  whidi  hM 
not;    and  power  is  conferred  on  that  oooit  to 
transfer  the  causes  to  itself,  and  determine  thea, 
although  possessed  of  no  original  jurisdii^ioD  to 
try  them.    One  consequence   of    this  legislatioi 
must  obviously  be  to  increase  the  risk  of  oob* 
fiicting    decisions    on    important    questiooB  of 
mercantile  law,  inasmuch  as  the  determinatioi 
of    these    questions    when    the  value    is  abon 
3001.  will  belong  to  the  Queen's  Superior  Goorti 
of  Law  and  Equity  and  to  the  Courts  of  Appeil 
from   them ;   and  when  below  that  amount,  tt 
the    County    Courts   and  to   the    special  appe^ 
late    jurisdiction    provided     by     tne    Act.    A 
further  anomaly,  which  may  lead  to  practictl  in* 
convenience,  arises  from  the  fact  that  claimwti 
within  the  limit  of  300L  may  seiise  the  ship  or 
cargo  (as  the  case  may  be)  by  proceeding  in  rem 
whilst  those  above  this  limit  have  no  su^  power. 
This  difference  in  remedy  involves  mudi  man 
than  a  distinction  in  procedure,  and  may,  among 
conflicting  claimants,  lead  to  inconveuienoe,  if  not 
to  undue  advantage  to  some,  and  prejudice  to  otbert 
It  is,  however,  to  be  observed  that  some  of  these 
anomalies  must  still  exist,  even  if  the  oenstrodiofi 
of  the  Act  be  limited.    The  County  Courts  would 
still  have  jurisdiction  over  claims  by  owners  d 
cargo  in  certain  cases,  and  over  claims  of  damage 
caused  by  collision  up  to  300L,  with  the  power  d 

groceeding  in  rem,  and  with  an  i^peal  to  the 
OMTt  of  Admiralty ;  although,  no  doubt,  the  greil 
anomaly  of  giving  admiralty  procedure  to  tlis 
County  Courts  in  causes  which  the  Court  of  Adffli^ 
sJty  itself  could  not  entertain,  doee  not  exist  is 
these  cases.  Their  Lordships,  whilst  fully  wppn' 
ciating  the  effect  of  the  anomalies  and  inocnveDi* 
ences  above  referred  to,  and  of  others  which  m 
pointed  out  with  great  foroe  in  the  judgment  of 
the  Court  of  Common  Pleas  in  the  oaae  of  Sm^mm 
V.  Bliiest  still  feel  the  difficulty  of  limiting,  hf 
judicial  construction,  the  plain  and  onambigaoof 
words  of  the  statute,  especially  when  one  «  ti* 
consequences  of  the  linutation  moat  be^  to  iaivi 
without  operation  the  important  brandk  of  M 
enactment  relating  to  agreements  far  thar^ 
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•  ambigaouB  and  capable  of  two  oonBtractionB,  the 
mle  is  to  adopt  that  which  would  sive  aome  ^ect 
to  the  words  rather  than  that  wmch  wonld  give 
none.  The  rule  declared  by  the  judges  in  deliyer- 
their  opinion  to  the  House  of  Lords  in  the  Sussex 

•  Peerage  aue  (11  CI.  k  Fin.  143)  appears  to  be 
applicable  to  the  present  statute.  It  is  as  follows : 
**  The  only  rule  for  the  construction  of  Acts  of 
^Parliament  is  that  they  should  be  construed  ac- 
oording  to  the  intent  of  the  Parliament  which 
passed  the  Act.    If  the  words  of  the  statute  are  in 

:  uemselves  precise  and  unambiguous,  then  no 
:  mere  can  be  necessary  than  to  expound  these 
-   words  in  their  ordinary  and  natural  sense.    The 

•  words  themselves  alone  do  in  such  case  best  de- 
ciare  the  intention  of  the  law-giver."    The  words 

,  of  the  present  statute  are  precise  and  unambigu- 
:  one,  ana,  in  spite  of  the  anomalies  pointed  out,  it 
would  be  difficult  to  say  that,  when  construed  in 
:  their  natural  and  ordinary  sense  they  lead  (to  use 
■  tiie  words  of  Parke  B.,  2  M.  A  W.  195)  "  to  manifest 
absurdity,"  and  must  therefore  be  qualified.  The 
Legislature,  having  regard  to  the  convenience  of 
speedy  remedy  and  decision,  when  witnesses  were 
on  the  spot  and  available,  may  have  considered 
tiiat  the  County  Courts  which  in  maritime  districts 
were  appointed  to  have  admiralty  jurisdiction,  and 
wluch  under  the  first  statute  possessed  a  partial 
jurisdiction  over  mercantile  agreements  relating^ 
to  cargo,  might  be  entrusted  to  determine,  with 
ih»  aid  of  mercantile  assessors,  other  mercantile 
and  maritime  causes  relating  to  charter-parties, 
bills  of  lading,  and  similar  agreements  up  to  the 
value  of  300L ;  and  they  may  farther  have  thought 
that,  as  these  County  Courts  were  invested  with 
admiralty  procedure,  the  new  causes  should  be 
dealt  with  as  admiralty  causes,  and  the  appeal 
abould  go  to  the  Court  of  Admiralty.  If  such 
really  was  the  intention  of  the  Legislature,  however 
it  may  be  regretted  by  those  who  value  the  sym- 
nieti7  of  legal  procedure,  it  has  certainly  used  apt, 
precise,  and  unambiguous  words  to  define  the  new 
causes  it  meant  to  add ;  and  their  Lordships  find 
themselves  unable  to  affirm  that  the  Legislature 
did  not  mean  what  it  has  plainly  said.  Tne  cases 
irhich  were  cited,  with  the  exception  of  Simpson 
T*.  Blues,  throw  little  light  upon  the  construction 
of  this  peculiar  statute.  The  rule  that  the  gener- 
ality of  the  words  of  a  statute  may  in  some  cases 
be  restrained  by  evidence  of  intention  to  be  col- 
lected from  other  parts  of  it,  has  been  indeed 
supplied  to  the  construction  of  statutes  in  pari 
fnaierid  with  the  Act  in  question:  (See  Hie  St. 
Oloud,  The  Dowse,  Everanrd  v.  KenddU,  Smith 
V.  Brovm,  cited  supra,)  But  in  all  these  cases 
there  were  subjects  to  which  the  words  were  pro- 
perly applicable,  and  which  would  satisfy  them, 
when  construed  in  a  limited  sense.  It  should  be 
observed  that  in  The  Dowse  (ubi  syp.)  the  present 
learned  judge  of  the  Admiralty  distinguished  the 
second  Cfounty  Court  Act  from  the  first  m  the  same 
way  as  he  has  done  in  the  judgments  now  under  ap- 
peal, and  that  in  the  case  of  Smith  v.  Broum  (uoi 
mtpra)  Mr.  Justice  Blackburn  doubted  as  to  the 
correctness  of  the  decision,  although  the  words  in 
that  case  were  much  more  capable  of  receiving,  pro- 
perly and  without  violence,  a  limited  construction 
than  those  of  tibe  Act  now  in  question.  Their 
Iiordships  have  felt  that  the  judgment  of  the 
Ckmrt  of  Common  Pleas  in  Simpson  y.  Bhies 
(tM  t«P*)f  IB  entitled  to  great  consideration,  firom 
tiia  mamnkj  due  to  the  oourt,  and  the  f oroe  with 


which  the  reasons  for  the  decision  are  stated ;  and 
they  would  have  been  glad  to  have  been  able  to 
rest  upon  it.  The  Queen's  ordinanr  courts  of 
law,  wnich  hold  the  power  of  prohibition,  must 
in  the  end  decide  questions  of  jurisdiction;  and 
when  their  opinion  has  been  fully  declared,  it 
must  and  ougnt  to  be  acquiesced  in ;  but  if,  when 
the  question  has  been  brought  before  them  on 
appeal,  their  Lordships  now  yielded  to  the  decision 
01  the  Court  of  Common  Fleas,  they  would  in 
effect  conclude  an  important  question  of  jurisdic- 
tion in  a  manner  contrary  to  the  opinion  of  the 
judge  of  the  High  Court  of  Admiralty,  and,  as  at 
present  advised,  their  own,  upon  the  authority  of 
the  judgment  of  one  only  ot  the  Common  Law 
Courts,  pronounced  on  a  summary  application, 
from  which  there  was  no  appeal.  They  think, 
before  this  conclusion  is  reacned,  an  opportunity 
should  be  given  for  further  consideration  of  the 
statute.  They  will  therefore  think  it  right  to 
advise  Her  Majesty  to  remit  the  causes  to  the 
judge  of  the  Court  of  Admiralty,  to  be  disposed  of 
on  the  merits.  The  parties  will  be  enabled,  if  so 
advised,  to  take  proceedings  which  may  lead  to 
pleading  in  prohibition.  It  was  suggested  in  the 
argument  that,  if  "  maritime"  causes  in  the  Act  of 
1869  meant  suits  different  from  admiralty  causes, 
such  suits  were  not  within  the  Appeal  Clause 
(Section  26)  of  the  Act  of  1868,  which  gave  an 
appeal  only  in  "admiralty  causes."  The  word 
"maritime'  is  very  vaguely  used  in  the  second 
Act,  possibly  to  indicate  causes  other  than  admi- 
ralty causes  properly  so  called,  and  probably  with 
no  reference  to  the  &ct  that  admiralty  causes 
are  technically  styled  "maritime."  However 
this  may  be,  it  certainly  seems  to  have  been 
intended,  by  the  scheme  of  the  Act,  to  treat 
these  new  maritime  causes  as  admiralty  causes, 
and  that  the  appeal  should  be  to  the  Court  of 
Admiralty.  Indeed,  the  fact  that  the  appellate 
jurisdiction  would  belong  to  that  court  has  been 
strongly  relied  on  to  support  the  limited  construc- 
tion contended  for  by  the  respondents.  It  is  unfor- 
tunate that  a  statute  dealing  with  important 
questions  of  jurisdiction  largely  affecting  com- 
mercial disputes,  should  be  so  framed  as  to  afford 
ground  for  doubt  and  conflicting  interpretations ; 
and  the  Legislature  may  perhaps  think  it  ri^ht  to 
remove,  by  some  explicit  declaration,  the  incon- 
venience thus  createa.  In  the  result,  their  Lord- 
ships will  humbly  advise  Her  Majesty  to  reverse 
the  judgments  appealed  from,  and  to  remit  both 
causes  to  the  High  Court  of  Admiralty.  They 
think  the  parties  should  bear  their  own  costs  of 
these  appeals. 

Appeals  allowed  a/nd  causes  remitted. 
Solicitors:     CaUams,     Jehu     and    Oattams; 
Heather  and  Son;  Dyke  and  Stokes;   Clarkson 
^on  and  QreewweU. 
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Thx  Lokdox  Aim  South-Westeui  Bailwat  Ooicpavt  v.  Jaioes. 


[Cui. 


COUBT  OF  APPEAL   IV  CHAVCEBT. 

Beportcd  tv  E,  SnwAn  Bocbi  ud  H.  Put,  Eiqn,, 
fiantitsn-aC-lAK. 

IPsdneatiaj,  i)ee.  4,  1872. 
(Before  the  Lobd  Chancellor  (Selbomo)  and  the 

Lords  Jcstices.) 
TheLohdob  ABoSonra-WssiEttNltAiLWArCoiiFAMT 

JAmitaiian   of   liabHUy — Merchant   Shijming    Act 
Amendraent  Ad  1862  {25  ^  26  Vict.  c.  63),  >.  &4— 
Lou  at  tea — Bailway  company  cUto  ihipowtier — 
Carriera —  Contract — Injvnction. 
A  pastengar  look  a  through  ticket  at  a  raOway 
staiion  from  London  to  (hternaey.     Th«  tea  part 
of  the  journey  wat  performed  in  a  thi^  belorytn^ 
to  the  railvray  company,  tohieh  came  into  eoUition 
vnth  aaotksT  ship  dttrina  the  pattage,  cauting  a 
eontiderabJe  delay,  and  (M  lots  of  the  patienger'l 
luggage : 
Held  (raveraing  the  deeition  of  the  Matter  of  the 
BoUs),   that  the   company,  at   thvpovmeri,  were 
uUhin  the  protection  of  tie  Uarchani  Shi^ng 
Aet  Amendment  Act  1862,  Met.  bi,  whidi  Umttt  the 
liabHHy  of  thipownerri. 
Jnjundion  aeeordingly  gramted  to  rMfratn  an  aetion 
at  lau!  by  the  paeteager  againet  the  company  on 
the  coniract/or  the  low  ofhU  luggage. 
Other  aetiont  had  tsen  brought  agatntt  the  company 
for  damage  to  goodi,  for  damage  done  to  another 
ehiptohichvat  run  into,  andfor  onmpensation  for 
hit  of  life  under  Lord  OampbelTt  Act  (9  &  10 
Viet.  e.  93)  .- 
Held   {affirming  the  decitian  of  th«  Matter  of  the 
EoUt),  that  the  company  woe  entitled  to  injtme- 
turns  to  ttay  the»«  actiom. 
This  was  an  appeal  from  a  decision  of  tbe  Master 
of  the  Rolls. 

On  the  17th  Uarch  1870,  the  Nomumdy,  a  ship 
belonKing  to  the  London  and  Sonth-Weatem  Rail- 
way Company,  came  into  oolliBion  with  tbe  ahip 
Mary,  when  the  former  was  sunk,  and  nine  of  tbe 
crew  and  passengers  lost  tbeir  lives,  and  the  Ing- 
sage  and  carffo  were  lost,  as  was  also  some  of  the 
foRgaee  in  tne  Normandy,  inclnding  that  of  tbe 
defendant  James. 

TheUonit  of  Admiralty beld  that  the^ormondy 
was  to  blame  for  tbe  collision,  bnt  decided,  on  the 
petition  of  the  company,  that  it  was  only  answer- 
ftble  in  daa}a)fea  to  an  amoont  not  exoeedmg  6976i., 
or  151,  per  ton  on  tbe  registered  tonnage  of  Ibe 
ahip,  as  provided  bj  the  54th  section  of  the  Mer- 
ohimt  Shipping  Act  Amendment  Act  (25  ft  26 
Tict.  0.  63),  and  that  amount  was  accordingly 
paid  into  court  by  the  company:  (See  8  Har.  Law. 
Gas.  0.  S.  519.) 

The  defendant  James,  who  hod  taken  a  throngh 
ticket  fWim  Waterloo  Station  to  (^nemsey,  and 
had  lost  hia  luggage  in  the  collision,  bronghb 
an  action  (in  which  he  obtained  judgment) 
ogunat  the  company,  in  reapect  of  the  breach  of 
the  contract  to  carry  him  and  hia  luggage  from 
Waterloo  Station  to  Gaemscy,  and  he  contended, 
that  HB  the  company  had  entered  into  tbat  itontract 
as  carriers,  their  liability  could  net  be  limited 
nnder  the  Merchant  Shipping  Acts. 

Actions  were  also  brought  against  the  company 
by  the  defendants,  Meaara.  Millburne  and  Co.,  and 
others,  for  loss  of  gooda ;  by  the  ownera  of  the 
Mary,  who  were  defendants  to  this  suit,  for 
damage  to  that  ship ;  bj  the  detenAanb  Oel^hsEvoa 


Jackson,  as  widow  and  adminiattatrix  vt  bv  Im- 
band,  who  loet  his  life  in  tilie  coUiaioo,  tar  oompn- 
aation  nnder  Lord  Campbell's  Act  (9  ft  10  TicL  t 
93),  and  by  seraral  other  persona.  Itiaom«citbe« 
actions  jnagment  had  be^  r«oovered. 

On  the  apphcation  of  the  compODy,  the  Comt  tf 
Admiralty  granted  an  iiganctioin  to  reetnin  d 
these  actions,  bnt  the  Coort  of  Exchequer  deddri 
tbat  the  Conrt  of  Admiralty  had  no  ^nrisdictioBli 
restrain  them,  and  issued  a  prohibition :  (See  Kit- 
bum  T.  The  London  and  Bouth-Wetteim  EaOw^ 
Company.  3  Mar.  Law  Caa.  O.  S.  491 ;  /ommt. 
The  London  and  South-Weetem  £atluray  Compvj, 
ante  pp.  226.  428.) 

Thereupon  the  oompany  institnted  the  prwit 
suit  to  restrain  the  defendants  firom  procerdi^ 
with  their  actioua  until  the  liability  of  the  compcf 
had  been  ascertained  nnder  the  Merchant  Shij^ng 
Acts. 

On  a  motion  fbr  an  injnnctdon,  the  Master  of  tki 
Bolls  held,  with  r^ard  to  James's  action,  tlM 
aa  tiie  company  filled  the  doable  chanoter  d 
carriers  by  land  and  also  ownera  of  the  AV 
mandy,  the  contract  in  reapect  of  which  he  auj 
waa  cQatinct  firom  anj  qneetion  of  damages  to 
which  the  company  nught  be  liable  aa  shipownesi 
that  the  Merchant  Shipping  Acts  did  not  ap^JjIa 
hia  case,  and  that  the  motion,  as  against  him,  nut 
be  refneed,  and  that  he  ahonld  be  at  Lhcvtj  to 
proceed  with  hia  action.  With  regard  to  tbetucr 
actions,  his  Lordship  granted  an  iiynnctHO  k 
restrain  execution. 

From  this  decision  the  oompan;  appealed. 

The  appeal  motion  came  on  for  h<4ring  bdm 
tbe  Lords  Justices  before  last  Long  yaatiiin,t» 
feeling  some  difficnity  about  the  caae^  they  dnind 
it  to  &  beard  before  the  full  Conrt  of  Ap^oaL 

It  aooordingly  now  came  on  for  hearing. 

Sir  B.-  BaggaUay,  Q.C.,  TTood,  Q.C.  (rf  ft* 
Common  Law  Bar),  and  Locodt  Wdih,  for  tb 
appollants.-~-The  appellants  ore  entitled  to  a 
injunction  M^ainst  James  as  well  as  agiiut 
the  other  defendants.  Tbe^  are  aidpownBt, 
and  entitled  to  tbe  protection  of  the  Utk 
section  of  tbe  Merchant  Shipping  Act  Amtiid- 
ment  Act.  If  the  company  had  issued  ti« 
tickets,  one  from  WaterlooStation  to  Sonthaoifftni 
and  another  from  Southampton  to  GneonseT,  thn 
coidd  be  no  doubt  that  the  company  womd  hnt 
been  entitled  as  shipowners  to  have  their  liaiuliq 
limited,  in  accordance  with  the  proviaiooa  of  tk 
54th  section.  What  difference  can  it  make  tW 
for  the  convenienoe  of  their  passengers,  theyiuoid 
a  throngh  ticket  for  the  entire  jonm^  F  Th^  n- 
ferred  to 

PiannoniT.  Th<  I«nJon  and  SnUh- TTciteni  BoibMl 

Company,  IS  C.  B.  226  i 
htCotkteury.TheLonSmivndHoulh-WeiiemBmim 
CcmpoMy,  18  Ii.  T.  Rep.  N.  3.  3SG ;  L.  Bep.  1  4  & 

17  «  18  Tiot.  0. 104,  part  ix.,  sa.  503.  503 ; 

£4^01.0. 10,  SB.  T.IST 

ee  *  as  Tiot.  0.  88,1.  H. 
W.  Q.  Harriton  (of  the  Common  Law  Bsr)  ud 
0.  T.  Bimpion  (with  them  BotUhgaie,  Q.C.)  tot  tba 
defendant  James. — We  entered  into  the  cantnd 
with  the  company  as  carrien  by  land,  and  tht 
Merchant  Bhipping  Act  Amendment  Act  ISA 
cannot  affect  our  tights  under  the  oontnob  QiC 
Act  can  only  apntr  to  oontraots  th».i»  vith  dii^ 
.  OTmeta  as  such.    'Otej  nlermd  to 
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Thb  London  aitd  South- Wsstbbn  Bailwat  Gompant  v.  Jaices. 


[Ohav. 


WUUy  T.  The  We$t  OomvaU  Baiilway  CompcMy,  27 

L.  /.  181,  Ex. ; 
Muaekamp  y.  The  LaneoBier  and  Preiton  JunoUon 

BaUwa/y  Oompany,  8  M.  ft  W.  421 ; 
The  Common  Law  moedore  Aot  1860,  s.  85. 

BathureU  for  two  members  of  the  firm  of  Mil- 
liiime  and  Ga,  who  had  become  bankrupt,  con- 
tended that  thegr  oaght  not  to  have  been  made 
pwrtiee  to  the  smt. 

J2tiM6U  Boberts,  for  two  other  members  of  the 
firm,  supported  the  same  contention. 

MiUer,  Q.C.,  and  £ieZly,  for  the  owners  of  the 

Mary,  relmed  to 

The  African  Steamship  Company  t.  £fii;afu^,  1 E.  ft  J. 
826.828;  s.  o.on  app.  2  K.  ft  J.  660. 

Oppenheim  (of  the  Common  Law  Bar),  for  Mrs. 
Jackson. — We  are  entitled  to  have  oar  damages 
Maessed  by  a  jury : 

Lord  Campbell's  Aot  (9  ft  10  Viot  o.  93),  u.  1  ft  2 ; 
Smith  T,  Broum,  ante  p,  Mi  24  L.  T. Bep.  N.  S.  806; 
L.  Bep.  6  Q.  B.  729,  733. 
He  also  referred  to 

TheBeta,20Jj.  T.  Bep.  N.  S.  988 ;  L.  Bep.  2  P.C.447; 
Olaholm  y.  Barlcer,  2  Mar.  Law  Cas.  0.  S.  200.  296, 
380;  14L.  T.  Bep.  N.  S.  880;  L.  Bep.  1  Ch.  223. 

Sir  B.  BctggaUay,  Q.C.,  was  heard  in  reply. 

The  LoBD  Chancellor  (Selbome). — ^We  all  think 
ih»t  the  proper  oonrse  will  be  to  grant  the  injunc- 
tion as  asked  in  this  case,  npon  the  terms  that 
have  been  mentioned — the  payment  of  costs,  in- 
olndixig  the  costs  of  appeal,  bnt  only  one  set  of 
ooBia    to  the   bankrupts,  who,  perhaps,  strictly 
■pMJdng,  ought  not  to  haye  appeared  at  all,  but  as 
tneir  trustee  did  not  appear,  we  think  'it  right  to 
give  tiiem  one  set  of  costs.    With  regard  to  the 
main  question  in  the  case,  of  course  it  will  be 
understood  that,  so  far  as  Mr.  James  is  concerned, 
it  relates  only  to  that  particular  kind  of  loss  and 
damage  which  is  withm  the  language  of  the  Act, 
that  is,  the  loss  of  his  luggage,  but  the  principle 
applies  to  idl  goods  lost  by  any  persons  whose 
goods  were  being  carried  on  board  this  yessel.    It 
Eaa  been  faintly,  if  at  all,  arfinied  that  the  limita- 
tion of  liability,  by  the  54tn  section  of  the  Act, 
haai  no  application  to  the  cases  of  persons  and 
ffoods  earned  by  the  ship  owner  as  a  carrier  in  his 
ahip.    Mr.  Harrison  did  indeed  suggest  the  possi- 
Inlity  of  puttinff  so  yery  limited  a  construction  as 
that  whicn  would  exclude  eyeir  case  in  which  the 
abipowner  was  a  carrier,  but  he  was  not  in  that 
respect  followed  by  Mr.  Simpson,  and  we  think 
^tn  yery  good  reason,  because  it  is  manifest  that 
the  ordinary  case — or  at  least  one  of  the  most 
ordinary  cases  in  all  contracts  of  affreightment 
18  that  the  shipowner  carries  on  board  his  snip,  and 
the  yery  language  occurring  in  the  Act,  appears 
to  me  to  show  that  the  ordinary  case — was  not  ex- 
oladed,  and  eyery  case,  whether  the  owner  was 
carrier  or  not,  where  the  owner  would  be  liable, 
wan  intended  to  be  within  the  relief  g^yen  to  the 
owner  by  this  Aot.    Suppoedng  that  to  be  so,  then 
I  do  not  understand  tnat  it  was  intended  at  all 
that,  if  this  particular  contract  had  been  in  terms 
to  carry  by  railway  to  Southampton,  and  from 
Southampton  by  the  ship  NormcmAy,  belonging  to 
the  railway  company,  to  Jersey  or  Guernsey,  the 
limitation  of  liability  should  not  apply.    But,  as 
haa  been  said  by  Lord  Justice  Mellish,  in  the  course 
of  the  argument,  it  is  not  the  ordinary  course  in  a 
oontraot  of  affreu^htment,  or  in  a  bill  of  lading,  to 
atato  npon  the  nee  of  the  instrument  to  whom 
tiie  ship  l^elongB.    It  cannot,  therefore,  possibly 
Diff9  booi  the  intentJon  of  the  Legislature  to  make 


that  applicable  in  order  to  giye  the  remedy  to  the 
shipowner,  when  the  shipowner  was  in  tact  the 
carrier,  and  the  person  liable.  In  this  parti- 
cular case  the  shipowner  was  in  fact  the  car- 
rier and  the  person  liable;  and,  not  only  so, 
but  if  it  be  material  to  go  further,  and  see  whether 
the  persons,  who  were  or  whose  goods  were  con- 
yeyed,  actually  with  their  own  knowledge  entered 
into  a  contract  for  conyeyance  by  one  of  the  com? 
pany's  own  yessels,  it  appears  to  me  to  be  the  just 
and  proper  inference  from  the  facts,  which  are  not 
in  dispute  in  this  case,  that  it  was  so,  because  for  ^ 
lone  course  of  years  the  company,  under  lawful 
authority,  had  been  carrying  passengers  from  the 
port  of  Southampton  by  their  own  steam  yessels, 
of  which  this  was  one ;  nor  is  it  suggested  that  they 
eyer  carried  in  any  other  manner ;  and  when  they 
issue  public  adyertisements  for  many  years,  as  to 
a  regular  communication,  with  the  times  and 
places  of  departure  of  their  steam  yessels,  and  so 
torth,  although  it  might  be  possible  that  they 
might  fulfil  their  contraet  otherwise,  yet  primd 
facts,  and  in  the  natural  course  of  things,  it  waa. 
rather  to  be  presumed  that  they  would  do  it  by 
their  own  ships  than  otherwise ;  and  any  one  deal- 
ing with  them  in  that  course  of  dealing  is,  I  think, 
rather  to  be  taken  as  belieying  and  knowing  that 
which  they  actually  knew,  and  that  which  is  the 
actual  course  of  business.  Add  to  that  fact  that 
the  terms,  **  The  Boyal  Mail  Steamships,"  are,  as  I 
understand,  proyed  by  the  eyidence,  as  they  are 
stated  in  the  bill,  to  oe  the  terms  by  which  the 
company's  steam  yessels,  which  carry  the  mails  of 
the  Crown,  were  called  and  commonly  known, 
this  being  one  of  them,  and  upon  the  face  of  the 
ticket,  in  this  particular  case,  the  words  "  Boyal 
Mail "  occur,  showing  that  the  contract  is  to  carry 
the  passengers  by  the  mode  of  conyeyanoe  known 
by  that  term,  it  seems  to  me  to  be  exactly  the 
same  thing  as  if  the  particular  ship  had  been 
mentioned.  It  is  hardly  necessary  to  carry  it  the 
next  step  further,  which  is  this — ^if  it  were  sup- 

Eosed  to  oe  left  uncertain  how  the  contract  was  to 
e  ftilfilled,  as  a  matter  of  tact  both  the  passenffer 
and  ihe  company  concur  in  the  fulfilment  of  it  oy 
one  of  the  company's  own  yessels.  It  appears  to 
me,  therefore,  that  this  is  a  case  of  a  claim  against 
the  carrier  or  owner,  and  that  within  the  plain 
meaning  of  the  Act.  For  this  reason,  I  am  of 
opinion  that,  as  &u:  as  the  principle  is  concerned, 
the  appeal  is  right,  and  that  as  far  as  the  particular 
case  of  the  loss  of  life  is  concerned,  the  54th 
section  shows  plainly  that  it  was  intended  to  giye 
this  court  full  jurisaiction  in  such  cases,  and  not 
only  where  there  had  been  an  ascertained  liability 
in  respect  of  loss  of  life,  but  where  one  is  allegea 
to  haye  been  incurred,  and  again  whei'e  it  might 
be  not  only  known,  but  apprehended,  that  other 
claims  of  the  same  sort  might  come ;  for  the  power 
is  giyen  to  the  court  in  all  these  cases  to  determine 
the  amount  of  liability,  and  also  to  suspend  all 
questions  and  suits  pending  in  any  other  court  in 
relation  to  the  same  subject  matter,  and  to  do  this 
in  such  manner,  and  subject  to  such  regulations 
and  so  forth,  as  the  court  may  think  fit.  Is  there 
any  reason  of  practical  conyenience  which  makea 
it  better  to  direct  that  nine  actions  shall  proceed 
in  these  oases  of  loss  of  life — ^is  there  any  reason 
which  miJces  that  more  oonyenient  than  to  refer 
the  whole  matter  for  inquiry  to  chambers,  where 
it  will  be  ascertained  in  how  many  of  those  cases 
thtte  IB  a  real  contest  which  may  require  a  dad:* 
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that  152  of  the  180  seroxiB  of  bark  shipped  on 
behalf  of  the  plaintiffs  were  destroyed  by  tne  water 
poared  or  let  into  the  said  steamship  in  the  manner 
above  described. 

7.  It  has  been  the  practice  of  British  average 
adjusters  in  adjasting  losses  to  treat  a  loss  oc- 
casioned by  water  in  toe  manner  above  described 
as  not  a  general  average  loss. 

8.  The  Venezuelan,  after  discharging  and  re- 
loading car^o  and  undergoing  temporary  repairs 
at  Santa  A&tha,  subsequently  proceeded  on  her 
voyage,  and  delivered  the  various  portions  of  the 
cargo  to  the  respective  owners  or  consignees 
thereof. 

9.  The  court  is  to  be  at  liberty  to  draw  such 
inferences  of  fact  as  a  jury  would  be  justified  in 
drawing. 

The  question  for  the  opinion  of  the  court  is: 
Whether  the  plaintiffs  are  entitled  to  recover  from 
the  defendants  any  sum  of  money  by  way  of 
general  average  contribution  or  otherwise  in  re- 
spect of  the  aforementioned  loss  of  the  saidl  52  serons 
of  bark.  If  the  court  shall  be  of  opinion  in  the 
affirmative,  then  the  court  is  respectfully  requested 
to  direct  on  what  principles  such  sum  is  to  be 
ascertained,  and  iudgment  shall  be  entered  for  the 
plaintiffs  for  such  sum  as  shall  be  ascertained  in 
accordance  with  the  said  directions  of  the  court  by 
the  parties  themselves,  or,  if  they  cannot  agree 
by  Messrs.  Bailey,  Lowndes,  ana  Streakley,  of 
Liverpool,  average  ac^justers,  together  with  costs 
of  suit.  If  the  court  shall  be  of  contrary  opinion, 
then  judgment  is  to  be  entered  for  the  defendants, 
with  costs  of  defence. 

Butt,  Q.G.  (with  him  Cohen),  for  the  plaintiff, 
contended  that  the  rule  hitherto  followed  by 
British  average  adjusters  in  treating  a  loss  oc- 
casioned by  water  in  the  manner  described  in  the 
case  as  not  the  subject  of  a  general  average  con- 
tribution was  erroneous.  There  is  no  decision  in 
favour  of  the  rule,  and  all  the  writers  who  have 
dealt  with  the  question  have  disapproved  of  it. 
Benecke  (on  Average,  p.  243)  says  ;  **  Damage  by 
fire,  whether  occasioned  by  lightning,  by  the  in- 
trinsic quality  of  the  goods,  or  by  other  accidental 
causes,  is  doubtless  particular  average.  But  if 
sacrifices  be  made  in  order  to  extinguish  the  fire, 
if  masts,  or  cables,  for  instance,  be  cut  away,  or 
the  vessel  be  run  ashore,  I  am  ot  opinion  that  the 
damage  ought  to  be  general  average,  although  an 
instance  of  a  decision  to  the  contrary  is  quoted  by 
Emerigon.  If  water  be  thrown  down  the  hatches 
to  stop  the  progress  of  an  accidental  fire  in  the 
hold,  or  between  the  decks,  this  must  be  conceived 
to  be  done  with  the  double  intention  of  saving  the 
articles  which  have  already  caught  fire  from  utter 
destruction,  and  of  extricating  the  vessel  and  rest 
of  the  cargo  from  an  imminent  danger.  The 
effect  of  the  water  upon  the  former  goods  is, 
therefore,  particular  average ;  it  is  not  an  injury, 
but  a  real  advantage  done  to  them.  But  the 
damage  done  by  the  water  to  other  goods  is,  I 
conceive,  of  the  nature  of  general  average,  upon 
the  same  principle  on  which  the  occasional  damage 
done  to  goods  during  a  jettison  is  considered  as 
such.  In  the  Ordenanzas  de  Bilbao  it  is  ordered 
that  when  a  vessel  catches  fire  in  a  river  or 
harbour,  and  an  adjoining  vessel  is  sunk  in  order 
to  save  the  others,  the  damage  must  be  made 
good  by  a  contribution  from  all  the  other  ships 
»nd  cargoes.*'  The  view  that  ftuch  a  loss  is  not 
a  general  average,  is  alao  condemned  \^^  "^^iiX^ 


on  General  Arerage  (p.  40),  who  statoa  his  tentk 
practical  rule  thus:  "Daina^  done  to  a  cargo  by 
pouring  water  down  apon  it  in  order  to  eztmgidiki 
fire  which  has  not  touched  the  goods  injcured  by 
the  water  is  excluded  from  generalayen^"  addii^ 
"  the  principle  upon  which  this  rule  ia  based  ii 
erroneous,  and  uie  rule  is   clearly  inequitaUe." 
In  the  second  place  it  is  submitted  that  on  the 
true  construction  of  the  bill  of  lading  the  SngUik 
law  should  govern,  and  that  it  is  not  compeuai 
to  the  average  adjusters  to  determine  theqnestiai 
whether  there  was  or  was  not  a  freneral  avenge 
loss.    By  the  words  of  the  bill  of  ladii^,  '*  averagi^ 
if  any,  to  be  adjusted  aocordinff  to  English  coi* 
tom,*'  it  could  not  be  intended  that  the  avenge 
acyuster  should  determine  whether  there  was  of 
average.    [Cockburn,  G  JT.  :  If  there  is  an  existiv 
practice  which  has  become  known  as  the  EagiiB 
practice,  and  reference    is    made    to    a   spmfic 
practice,  we  must  assume  that  the  parties  intended 
to  refer  to  that  practice  alone.]     Persons  must  be 
presumed  to  know  the  law  of  the  country,  bat  not 
an  erroneous  practice  opposed  to  the  f  undameDal 
principles  of  the  law  of   average.     Perioni  in 
only  bound  to  know  customs  which  are  legaL  Tbe 
meaning  of  the  words  of  the  bill  of  lading  abon 
referred  to  is  that  if  there  is,  by  law,  toheuj 
average  adjustment,  then  such  average  adjnstmeit 
is  to  b«  stated  according  to  English  custom;  \M 
before  such  statement  it  must  be  first  determiiMd 
whether  there  is  any  general  average*  and  tint 
must  be  determined  according  to  law.    [Gocuon* 
G.J. :  Is  there  nothing  but  the  authority  of  teil 
writei'S  for  holding  a  loss  of  this  kind  not  to  be 
general  average  P]    There  is  no  English  dediiaB. 
Johnson  v.  Chawncm  (19  G.  B.,  N.  S.  563 ;  2  Hir. 
Law   Gas.   0.    S.  404)   has    an  indirect  bearitf 
on  the  question.    It  was  a  case   in  which  dea 
cargo  (timber)   lawfully  laden  pursuant  to  dttf* 
ter-party,  having   broken    adrift    in    pumaooe 
of  stormy  weather,    and   impeding    the    naviga- 
tion and  endangering  the  safety   of  the  vend, 
havinc;  been  necessarily  thrown  overboard,  it  iw 
held  that  the  shipper  was  entitled  to  claim  genenl 
average  in  respect  thereof,  as  against  the  ihip- 
owner.      In    that    case    it   was    admitted   "thsl 
hitherto  it  has  been  the  practice  of  average  ad< 
justers  not  to  allow  as  general  average  the  jettina 
of  such  portion  of  the  deck  load  as  is  immediately 
before  tne  jettison  in  a  state  of  wreck ;  but  tha 
admission  is  to  be  taken  without  preju^ce  to  the 
right  of  the  defendant  to  contend  tlutt  such  pracdoe 
cannot  affect  the  law."    The  words  in  the  preaeot 
bill  of  lading,  "  according  to  British  custom,"  moit 
be  taken  to  mean  according  to  ^British  custom  so 
far  as  such  custom  is   consistent  with  law;  a 
custom  inconsistent  with  it  being  an  nnreasonabfe 
one,  and  therefore  bad.    [HAinfSH,  J.:  Perfaipt 
this  stipulation  was  put  in  to  avoid  the  qnestian 
which  sometimes  arises  as  to  which  of  two  forein 
average  adjustment  systems  should  be  apphcaUe^ 
but  not  to  bind  the  parties  to  abide  by  tne  maSd 
frcuds  of  the  English  system/j     The  law  as  to  tha 
IS  stated  in  2  Arnould  Mar.  Ins.,  4th  edit.*  p.  811. 
thus :  *'AsageneraI  rule  the  place  fortheadtjustmoit 
of  general  averaffe  is  the  ship's  port  ol  dcirtinat^^ 
or  discharge;  when  this  happens  to  be  a  foceaga 
port,  the  general  average  loss  is  adjusted  thm 
according  to  the  law  ana  usage  oC  tha  ooootiT  to 
which  such  foreign  port  belongs ;  and  the  td^vMlr 
ment  so  made  is  called  a  foreign  a^nitdMBi  S 
\  V>DA  ^^«&!uQix^  \m  broken  up  aft  an  lataMM* 
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pent,  the  ship  and  the  carffo  entirely  quitting 
company  with  each  other,  that  port  becomes  in 
effe^  the  pQ|t  of  discharge,  and  the  place,  there- 
fore, for  adjusting  the  general  average."  The 
same  doctrine  is  laid  down  in  Parsons  on  Shipping, 
book  1,  ch.  9,  s.  21:  "The  proper  place  for  the 
making  of  an  adjustment  is  the  home  port,  or 
the  port  of  final  destination.  .  .  .  The  practical 
mle  may  be  stated  thus :  the  adjustment  may  be 
delayed  as  long  as  all  the  contributory  interests 
oontmue  together,  and  should  be  delayed  until  the 
Teasel  reaches  her  port  of  final  destination,  if  they 
mre  to  continue  together  so  long.  But  if  those 
interests  are  to  be  separated,  then  the  adjustment 
should  be  made  at  the  place  where  the  separation 
first  takes  place."  The  American  case  ofNimickand 
Oo,  ▼.  Homes  and  Co,  (25  Pennsylvania  St.  Bep. 
366)  is  a  distinct  authority  as  to  the  general  law.  It 
was  there  held  that  where  a  vessel  or  its  cargo 
takes  fire  without  the  fault  of  the  crew,  the  damage 
dcme  by  the  application  of  water  or  steam  in 
extinguishing  the  fire  and  by  tearing  up  part  of 
the  vessel  to  gain  access  to  the  fire,  is  general 
ttverage ;  and  it  makes  no  difference  how  the 
water  is  applied,  whether  by  the  aid  of  fire-engines 
from  the  land,  or  in  the  form  of  steam,  or  by 
aouttling  the  vessel.  "  An  analysis  of  the  cases, 
ndd  Lowrie,  J.  delivering  the  jud^ent  of  the 
court, "  very  plainly  reveals  three  tnings  as  the 
elements  of  general  average :  a  purpose,  a  means, 
And  a  result ;  a  design  to  avert  a  common  danger 
by  a  sacrifice  voluntarily  made,  and  a  successful 
issne.  The  first  and  the  last  are  perfectly  definite 
in  their  character,  while  the  means  must  always 
remain  to  be  defined  by  the  rule  of  prudence  when 
tbe  danger  arises":  (see  also  The  brig  Mary,  1 
Spratfue  (Amer.)  17).  The  same  view  is  taken  by 
ali  tne  text  writers.  Thus  Stevens  on  Average, 
p.  12,  reckons  under  the  head  of  general  avera^ 
"  daznage  done  to  the  cargo  by  cutting  holes  m 
the  ship,  or  by  opening  the  hatches  for  the  pur- 
p08e  of  effecting  a  jettison,  or  by  getting  the 
floods  on  deck  to  heave  overboard.  So  Amould 
(Marine  Insurance,  vol.  2,  p.  779,  3rd  edit.) 
g^ves  us  an  instance  of  a  general  average  loss: 
**  where  water  is  thrown  down  a  ship's  hatches  to 
extinguish  an  accidental  fire  and  other  goods  are 
damaged  thereby,"  referring  to  Stevens,  p.  42, 
and  Benecke,p.  243. 

HommMm,  Q.C.  (with  him  E.  0.  WiUiama)  for 
the  defendants. — The  meaning  of  the  stipulation 
in  the  bill  of  lading,  "average,  if  any,  to  be 
adjusted  according  to  British  custom,"  is  that  if 
the  cargo  should  sustain  any  loss,  the  question 
whethei*  such  loss  should  be  general  or  particular 
average  should  be  determined  by  the  average 
adjusters  according  to  the  actually  existing  English 
CQStom ;  because  by  the  practice  of  some  countries 
that  is  treated  as  general  average  which  the  prac- 
tice of  another  country  treats  as  particular  average. 
Amould  says  (4th  edit.  p.  813) :  "There  is  a  great 
diversity  in  the  practice  of  different  countries 
with  regard  to  what  shall  or  shall  not  be  included 
in  general  average ;  sometimes  losses  are  included 
and  charged  for  which  are  general  average  in  the 
oooniiy  where  the  adjustment  is  settled,  but  not 
in  the  country  where  the  charter-party  was  entered 
into  and  the  policy  of  insurance  effected;  and 
sometimes  a  different  proportion  of  contribution 
is  assessed  in  the  foreign  port  from  that  which  is 
ebargesble  in  the  home  port."  It  was  for  the 
ffOfpos^  €f  esdnding  all  disputes  as  to  which 


system  was  to  ^vem  that  this  stipulation  was 
inserted  in  the  bill  of  lading.    [Hanneit,  J. :  Lord 
Tenterden  (Simmonda  v.  Wnite,  2  B.  &  Cress.  805) 
says  of  the  case  of  Power  v.  Whitmore  that  it  could 
not  govern  the  case  before  him  for  two  reasons, 
one  being  ''because  in  the  opinion  of  the  court 
the  facts  there   stated   did   not  show  that  the 
average  had  been  adjusted  according  to  the  estab- 
lished law  amd  usage  of  the  country  where  the 
adjustment  was  made."]    That,  however,  would 
not  apply  to  a  case  where  there  is  an   express 
stipulation.     If  nothing  is  said  by  the  parties 
about  a  particluar  custom,  and  that  custom  is  an 
unreasonable  one,  it  cannot  bind  them;  but  the 
case  is  different  where  the  parties  expressly  agree 
to  be  bound  by  it.    There  is  no  doubt  as  to  what 
the   actually   existing   custom    in   this   case   is, 
Baily  (on  Average,  p.  40),  though   strongly  dis- 
approving this  rule,  states  distinctly  that  "  dama^ 
done  to  car^  by  pouring  water  down  upon  it,  m 
order  to  extmguish  a  fire  which  has  not  touched 
the  goods  injured  by  the  water,  is  excluded  from 
general   average."      So   Hopkins   (Handbook  of 
Average,  p.  59) :  "  The  last  species  of  voluntary 
sacrifice  to  be  named  here  relates  to  damage  done 
to  goods  in  a  ship's  hold  by  throwing  water  down 
the  hatches  to  extinguish  a  fire.    Here  again  an 
act  is  performed  manifestly  for  the  common  good. 
Either  the  fire  must  be  extinguished,  or  a  total 
destruction  of  ship,  freight,  and  cargo  will  ensue. 
The  means  taken  to  rescue  the  conjoined  interests 
from  that  destruction  damage  a  portion  of  the 
cargo — one  of  the  interests.     This  damage,  then, 
it  follows,  should  be  made  good  in  general  average. 
By  English  cuscom,  however,  it  is  not  so.    This 
is  another  instance  wherein  our  reasoning  is  set  at 
fault  by  the  present  practice,  which  decides  that 
the  damage  occasioned  to  the  cargo  in  this  manner 
must  be  borne  by  the  goods  themselves."      A 
somewhat  similar   question    arose  in  Harris  v. 
Scaramangaia/nte  p.  839;  41  L.  J.  170,  C.P.).  There 
the  policy  of  insurance  on  goods  on  a  voyage  from 
T^anrog  to  Bremen  contained  a  marginal  note 
'*  to  pay  general  average  as  per  foreign  statement, 
if  so  made,"  and  certain  warranties  as  to  being 
free  from  particular  average,  and   capture  ana 
seizure.    It  being  necessary,  owing  to  stress  of 
weather,  to  put  into  ports  of  distress  and  charge 
the  ship,  freight,  and  cargo  by  bottomry  bonoiB, 
the  purchasers,  B.  and  Co.,  of  the  cai^  had  to 
pay  the  bonds  on  the  ship*s  arrival  at  Bremen  in 
order  to  get  the  cargo ;  and  a  foreign  adjustment 
was  made,  apportioning  this  charge  between  ship, 
and  freight  and  cargo.    The  shipowner  and  master, 
being  unable  to  pay  the  part  apportioned  to  the 
ship  and  freight,  and  the  ship  on  sale  realising 
only  part  thereof,  and  a  supplemental  adjustment 
having  been  made,  including  the  residue  as  against 
cargo,  the  plaintiffs,  as  trustees  for  B.  and  Co., 
sought   to   recover   payment   thereof   from   the 
defendants,  and  it  was  held  by  Bovill,  O.J.  and 
Keating,  J,  that  they  were  entitled  to  recover 
because  the  defendants  had  bound  themselves  to 
repay  whatever  had  to  be  paid  by  the  owners  of 
the  car^  and  was  general  average  according  to 
the  foreign  statement,  whether  or  not  it  were  really 
general  average  by  English  or  Bremen  law,  or 
arose  from  perils  (not  being  those  speoialljr  ex* 
oepjcd)  insured  against.    So  here,  it  is  submitted 
that  the  parties  have  bound  themselyes  to  abide 
Irr  the  English  practice  as  to  general  ayerage. 
[UocKBUBir,  O.J. :    The  question  sesms  to  me 
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to  depend  a  good  deal  on  the  meaning 
given  to  the  word  "adjusted."    If  the  m 


to  be 
given  to  tne  wora  "aajusiea.  ii  ine  meaning 
IS  that  in  case  of  damage  occurring,  then  the 
question  whether  it  is  general  or  particular  average 
shall  be  determined  by  the  English  custom,  jour 
contention  would  be  correct.  But  if  the  meaning 
is  that  if  a  case  of  average  does  exist,  the  ap- 
portionment of  the  average  contribution  shall  be 
according  to  English  custom,  the  case  would  be 
different/)  The  word  "adjustment"  means  here 
settling  the  different  heads  oi  damage  *,  the  mean- 
ing of  the  parties,  it  is  submitted,  is  that  in  case  of 
damage  bemg  done,  the  liability  of  the  parties  to 
contribute  was  to  be  determined  according  to  the 
actually  existing  British  custom.  In  Harris  v. 
Scaramanga  {uhi  s^ip.)  Bovill,  C.J.,  referring  to 
the  memorandum  on  the  margin  of  the  policy, 
said :  "  it  seems  tome  that  the  general  effect  of  the 
memorandum  is  to  make  the  underwriters  liable  as 
for  general  average  for  whatever  the  assured 
owner  of  the  goods  might  be  called  upon  to  paj  on 
that  account  by  the  foreign  statement  of  adjust- 
ment. This  memorandum  was  probably  introduced 
in  order  to  avoid  all  questions,  not  only  as  to  the 
propriety  of  particular  claims  being  treated  as  the 
subjects  of  general  avei'age,  but  also  as  to  the 
correctness  of  the  apportionment,  and  I  find  it 
difficult  to  place  any  other  reasonable  construction 
upon  the  terms  of  the  policy  and  memorandum. 
Ir  it  be  open  to  this  court  to  consider  and  deter- 
mine the  question  whether  the  6632.  2«.  lOd, 
claimed  in  this  action,  or  any  part  of  it,  was 
properly  the  subject  of  general  average  according 
to  tne  law  of  England,  i  should  be  of  opinion  that 
it  was  not,  and  tbat  this  was  not  a  loss  covered  by 
an  ordinary  policy  in  the  usual  form  ....  it 
seems  to  me,  however,  that  under  the  terms  of 
this  policy  the  underwriters  and  the  assured  have 
both  agreed  to  accept  the  adjustment  and  state- 
ment of  the  average  stater  in  the  foreign  port,  if 
and  when  made,  as  conclusive  between  them,  both 
in  principle  and  in  details  as  to  the  loss  which  the 
underwriters  are  to  undertake  in  respect  of  general 
average,  subject  to  the  exception  of  any  matters 
such  as  capture  or  seizure,  which  are  excluded  by 
the  express  terms  of  the  policy."  This  reasoning 
is  strictly  applicable  to  the  circumstances  of  the 
present  case.  In  fact,  it  is  not  open  to  the  court 
to  determine  what  the  parties  have  settled  for 
themselves.  In  the  case  last  referred  to,  Bovill, 
C.J.  s^id :  "  How  then  is  the  question  to  be  deter- 
mined of  whether  the  claim  in  this  case  is  to  be 
considered  as  general  average  for  which  the  under- 
writers are  liable  P  Is  it  to  be  determined  by  this 
court,  or  by  the  statement  of  the  foreign  average 
stater  P  It  seems  to  me  that  by  the  express  agree- 
ment of  the  parties  contained  in  the  memorandum 
it  is  not  open  to  us  to  determine  it,  and  that  we  have 
only  to  see  whether  the  foreign  adjustment,  which 
gives  rise  to  this  claim,  has  been  in  fact  made  or  not." 
Butt,  Q.O.  in  reply. — The  parties  agree  to  be 
bound,  in  case  of  any  average,  by  British  custom, 
not  practice  ;  and  a  custom  cannot  exist  unless  it 
be  reasonable.  [Cockburn,  G.J. :  It  cannot  exist 
so  as  to  be  taken  judicial  notice  of;  but  there  is 
nothing  to  prevent  the  parties,  by  express  contract, 
agreeing  to  be  bouna  by  it,  because  there  is 
nothing  unlawful  in  it.]  A  custom  is  a  general 
thin^ ;  the  practice  of  average  staters  may  differ 
in  different  towns.  The  average  adjustment  binds 
only  where  it  is  rightly  settled  according  to  the 
law  of  the  country.  Cut.  od.'o.  vuXt. 


Jan.  25,  1873.  —  The  jadgment  of  the  ooort 
(Cockburn,  C.J.,  Mellor,  Hannen,  and  Qoain,  JJ.) 
was  now  delivered  as  follow^s  by        ^ 

QuAiN,  J. — This  is  an  action  brought  by  the 
plaintiffs  as  the  owners  of  152  serous  of  buk 
shipped  on  board  one  of  the  vessels  of  the  de- 
fendants, to  recover  a  general  average  contributiQi 
in  respect  of  the  loss  of  the  bark  on  a  voyage  fron 
Santa  Martha  to  England.      The   first  questioi 
argued  before  us  was  whether  the  loss  in  ^uesooi 
was  a  loss  which  properly  formed  the  subject  of  a 
general  average  contribution  according  to  the  Isv 
of  England.    The  manner  in  which  the  loss  «ti 
occasioned  is  described  in  the  fonrth,  fifth,  tad 
sixth  paragraphs  of  the  special  case.    It  appem 
that  while  the  ship  was  lyings  at  Santa  Martha,  ud 
just  when  she  was  about  to  sail,  a  fire  broke  oat 
in  the  forehold.     Every  effort  was  made  to  extin- 
guish  it  by  playing  water  down  the  hatchway!^ 
and  through  holes  cut  in  the  forecastle  deck.  Thii 
not  being  sufficient  to  subdue  the  fire,  a  hole  mi 
cut  in  the  side  of  the  ship  and  her  fore  compart- 
ment was  thereby  filled    ^th    water.     In  this 
manner  the  fire  was  extingpiished ;  and  it  is  fonod 
and  admitted  in  paragraph  4  that  if  that  ooum 
had  not  been  taken,  the  remaining^  cargo  (a  pcHlaan 
having  been  discharged  into  lighters)  would  in  all 
probability  have  been  destroyed,  and  the  ship  most 
seriously  damaged,  if  not  rendered  a  total  wntk 
It  is  admitted  in  paragraph  6  that  the  plaintiff*! 
bark  was  destroved  by  the  water  poured  or  )d 
into  the  ship  in  the  manner  describeia  in  order  to 
extinguish  the  fire.    On  these  facta,  we  are  dearij 
of  opinion  that  the  loss  was,  according  to  tbe 
general  law,  properly  the  subject  of  a  genenl 
average  contribution.     It   was   a  voluntary  and 
intentional  sacrifice  of  the  bark  made  under  the 
pressure  of  imminent  danger,  and  for  the  benefit 
and  with  a  view  to  secure  the  safety  of  the  whole 
adventure  then  at  risk.    No  case  has  been  cited  in 
which  the  exact  point  to  be  decided  has  arisen  in 
our  courts,  but  we  have  been  referred  to  an  Am^- 
can  case  in  which  the  question  was  considered  and 
decided.  That  case  is  Nimick  v.  Holmes  (25  Pennsf. 
St.  Rep.  366)  decided  in  the  Supreme  Court  of 
Pennsylvania.    There  Lowrie,  J.  in  delivering  the 
iudgment  of  the  court,  says :    "  Guided  by  the 
light  of  the  rule  and  its  instances,  we  feel  con- 
strained to  say  that  when  a  vessel  or  its  cargo 
takes  fire  without  the  fault  of  the  crew,  the  dam- 
age done  by  the  application  of  water  or  steam  in 
extinguishing  the  fire,  and  by  tearing  up  part  of 
the   vessel  m   order   to   get    at    it,    is   genenl 
average.    The  danger  is  a  common  one,  and  the 
cost  of  the  remedy  must  be  common.    It  makes 
no  difference  how  the  water  is  applied,  by  the  aid 
of  fire-engines  on  the  land,  or  in  the  form  of  steam, 
or  by  scuttling  the  vessel.  ...  It  was  a  sacrifice 
for  the  common  safety,  for  it  was  intentionally 
injuring  or  destroying  all  that  part  of  the  cargo 
thlat  could  be  thus  afireoted  by  water  in  order  to 
save  the  rest."    We  quite  agree  with  this  con- 
clusion, and  if  the  present  case  depended  wholly 
on  the  comQion  law  applicable  to  general  average 
losses,  we  think  the  plaintiffs  wonloL  be  entitled  to 
recover.    But  it  is  contended  for  the  defendants 
that  the  general  law,  as  we  have  just  expounded  it, 
is  excluded  in  this  case  by  the  express  terms  of 
the  bill  of  lading,  whidh  contains  these  ma^ 
"average,  if  any,  to  be  adjusted  aooordiiig  to 
British  custom,    inasmuoh  as  "British  coiloii* 
\  c&w  QTCk!^^  XQAA31  t&Q  \^raotioe  of  Britiak  mm 
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a^j^^^^c^TS ;  and  it  is  admitted  in  paragraph  7  of  the 
case  to  be  the  practice  of  British  average  adjusters 
to  treat  a  loss  occasioned  by  water  in  the  manner 
above  described  as  not  a  general  average  loss.  It 
appears  from  the  works  of  Mr.  Stevens  and  Mr. 
Bally  (Stevens  on  Average,  p.  41,  5th  edit.)  that 
the  practice,  as  stated  in  paragraph  7,  does  prevail 
among  British  average  adjusters,  though  it  is 
condemned  by  both  writers  as  unjust.  "  The 
damage  done  to  cargo,*'  says  Mr.  Baily  (on  Aver- 
age, pp.  81,  82,  2na  edit.),  "by  pouring  water 
upon  it  to  extinguish  a  fire,  or  by  water  admitted 
into  a  vessel's  hold  when  she  is  scuttled  to  eztin- 
gnish  a  fire,  is  excluded  from  general  average.  In 
defenoe  of  this  practice  no  valid  reason  can  be 
urged.  It  is  based  on  an  erroneous  idea  that 
a  general  average  cannot  arise  when  the  degree  of 
danger  is  so  great  that  it  amounts  to  a  moral 
certainty  of  total  loss,  and  on  a  fanciful  distinction 
between  the  degree  of  danger  existing  in  cases  of 
fire  and  the  degree  existing  when  a  vessel  is  on  her 
beam  ends  or  on  the  point  of  foundering — a  dis- 
tinction which  the  ingenuity  of  argument  may 
draw,  but  which  will  not  bear  the  test  of  common 
sense.'*  The  question  in  this  case,  however,  is, 
whether  the  parties  have  not  by  the  words  used 
in  the  bill  of  lading  made  this  practice  a  part  of 
tbeir  contract,  for,  if  so,  tbey  are  bound  by  it, 
though  the  practice  may  be,  according  to  the  best 
opinions,  vicious  and  unreasonable.  On  the  other 
band,  it  is  argued  for  the  plaintiffs  that  it  was  not 
intended  bv  the  expression  used  in  the  bill  of 
lading  to  draw  any  distinction  between  British 
law  and  British  custom,  and  that  the  words  were 
inserted  solelv  in  order  to  prevent  the  average 
being  adjusted  by  different  laws,  according  to  the 
different  ports  of  destination  at  which  the  ship 
stopped  in  the  course  of  her  voyage.  But  we  are 
only  entitled  to  infer  the  meaning  of  the  parties 
from  the  language  which  they  have  used ;  and  as 
it  appears  on  the  face  of  the  case,  and  also  irom 
the  authorities  above  cited,  that  a  practice  prevails 
among  British  average  adjusters  not  to  allow  a 
loss  like  the  present  as  a  general  average  loss,  we 
can  only  construe  the  expression  "  British  custom  " 
as  intended  to  apply  to  that  practice,  as  the  mode 
of  adjusting  the  average  by  wiiich  the  parties  have 
agreed  to  be  bound.  It  follows,  therefore,  that  as 
the  parties  have  agreed  to  make  this  custom  a 
part  of  their  contract,  the  case  must  be  decided  in 
accordance  with  the  custom,  and  the  result  is  that 
our  judgment  must  be  for  the  defendants.  It  is 
to  be  hoped,  however,  that  in  future  there  wiU  be 
no  difference  between  law  and  custom  on  this 
point,  and  that  average  adjusters  will  act  on  the 
Jaw  as  now  declared,  and  that  bills  of  lading  will 
also  be  framed  in  accordance  with  it. 

Judgment  for  the  defendants. 

Attorneys    for    plaintifis,    Milne,  B^iddle,    and 
Mellor. 

Attomevs  for  defendants,  Chester  and  Co.,  for 
Haigh  ana  Co.,  Liverpool. 


Nov.  23, 1872,  and  Jan.  23, 1873. 
Be  The  Ohakkieu. 

Prohibition — Jwrisdiction  of  Cowri  of  AdmiraUy — 
Vessd  hehnging  to  a  foreign  state. 

The  Oharkieh,  a  steam  vessel  belonging  to  the 
Khedwe  cf  Egypt,  and  employed  in  the  mail  ser- 
vice hekeeen  Alexandria  and  OonstanHnopUt  vxu 


sent  to  England  for  repairs,  and,  for  the  purpose 
of  lessening  tJie  expense,  ca/rried  a  cargo  to  Eng^ 
land,  and,  after  being  repaired,  was  advertised  for 
the  carriage  of  passengers  and  goods  or  freight 
from  England  to  Alexandria.     On  a  trial  trip  in 
the  Thames  she  came  into  collision  with  another 
vessel,  the  owners  of  which  comm,enced  proceedings 
against  the  OharMeh  in  the  Cowrt  of  Admiralty, 
and  had  her  arrested.    A  rule  hamng  been  oo- 
tained  for  a  prohibition,  on  the  ground  that  the 
Charkieh  was  a  public   vessel   belonging  to   a  • 
foreign  state : 
Held,  tliot  the  rule  mMst  be  discharged,  the  question 
whether  the  Charkieh,  under  the  above  circum- 
stances, was  exempt  from  the  jurisdiction  of  the 
courts  of  this  country  being  one  which  the  Court 
of  Admiralty  was  competent  and  peculiarly  JUted 
to  decide. 
In  this  case  Bult,  Q.G.  had  obtained  a  rule  nisi  for 
a  prohibition  to  the  Court  of  Admiralty,  to  restrain 
that  court  from  proceeding  in  a  cause  of  collision 
instituted  in  rem  against  a  vessel  called  the  Char- 
kieh, on  the  grouna  that  the  vessel  was  a  public 
ship,  the  property  of  the  Khedive  of  Egypt,  and 
therefore  not  amenable  to  the  British  Court  of 
Admiralty. 

From  the  affidavits  it  appeared  that  on  the  19th 
Oct.  1872  the  steamship  uliarkieh  came  into  colli- 
sion, in  the  river  Thames,  with  another  steamship 
called  the  Batavier,  which  had  cargo  and  passengers 
on  board,  and  was  at  the  time  on  a  voyage  from 
London  to  Rotterdam.  The  Balavter,  the  property 
of  the  Netherlands  Steam  Boat  Company,  sunk 
after  the  collision  and  became  a  total  loss.  The 
Charkieh,  partly  laden,  was,  at  the  time  of  the 
collision,  coming  up  the  river  on  a  trial  trip  to  try 
her  engines  at  the  measurement  mile.  On  the  2l8t 
Oct.  a  suit  was  instituted  in  the  Court  of  Ad- 
miralty on  behalf  of  the  owners,  master,  crew,  and 
passengers  of  the  Batavier  against  the  Charkieh 
and  her  freight,  and  the  Charkieh  was  arrested  by 
warrant  ot  tne  court.  On  the  22nd  Oct.  a  notice 
was  sent  to  the  registrar  of  the  Court  of  Admiralty 
by  the  solicitors  for  the  Khedive  of  Egypt  that  the 
Charkieh  was  the  property  of  His  Sjghness  the 
Khedive  in  his  capacity  of  sovereign  of  Egypt,  and 
a  ship  of  the  Egyptian  Government  or  State,  and 
was  engaged  in  the  public  and  national  service  of 
the  Egyptian  Government  and  State,  and  requiring 
the  registrar  immediately  to  withdraw  the  warrant 
of  arrest  on  the  Charkieh.  In  reply  to  a  communi- 
cation addressed  to  the  Foreign  Oface,  a  letter  was 
sent  to  the  proctors  for  the  Batavier,  on  the  4th 
Nov.,  informing  them  that  the  Charkieh  had  been 
claimed  by  the  Turkish  Government  as  belonging 
to  the  Imperial  Ottoman  Navy,  and  that  she 
must,  therefore,  be  released  from  arrest.  To 
this  letter  a  repiv  was  returned  that  evidence 
had  been  obtained  of  the  fact  that  the  Charkieh 
was  a  vessel  employed  in  mercantile  trade  and 
enclosing  an  ordinary  broker's  card  advertising 
the  ship  Charkieh,  being  classed  Al,  for  the  car- 
riage of  passengers  and  goods  or  freight  on  her 
return  voyage  to  Malta  and  Alexandria,  which  she 
was  about  to  make  after  the  trial  trip  upon  which 
she  was  engaged  at  the  time  of  the  collision  with 
the  Batavier;  also  enclosing  otioial  copies  of  the 
Customs  entries,  showing  that  the  Charkieh  paid 
dues  as  an  ordinary  merchant  vessel,  whereas  no 
such  dues  would  have  been  paid  had  she  been  a 
public  ship  of  a  foreign  government,  and  express- 
ing the  view  that  even  if  the  shi^  were  o^iroM. 
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wholly  or  in  part  by  the  Khedive  or  the  Imperial 
Ottoman  Goverment,  yet  that  being  engaged  as 
an  ordinary  trader,  she  was,  whilst  in  British 
jurisdiction,  and  not  en^ged  in  any  national 
service,  accoon table  to  Bntish  laws  in  the  same 
manner  as  any  other  trader,  and  liable  therefore 
to  be  arrested  by  the  High  Court  of  Admiralty, 
or  at  any  rate  tliat  the  matter  ought  to  receive 
judicial  investigation  and  decision. 

An  affidavit  of  Federico  Maria  Fedrigo  Pasha, 
.rear-admiral  in  the  imperial  Ottoman  Navy,  in 
the  naval  service  of  his  Highness  the  Khedive  of 
Egypt,  stated  that  the  Gharkkh  is  the  property 
of  his  EUghncss  the  Khedive,  as  sovereign  of 
Egypt,  and  is  a  ship  of  the  Egyptian  branch  of 
the  Imperial  Ottoman  Navy,  and  is  a  public  ship 
of  the  state  of  Egypt,  and  an  Egyptian  govern- 
ment vessel;  that  it  is  entitled  to  and  m  fact 
does  carry  and  use  the  Ottoman  naval  pendant 
and  the  Ottoman  naval  ensign,  as  distinguished 
from  the  flags  which  arc  used  by  Egyptian  mer- 
chant vessels,  all  the  ships  of  the  Egyptian  navy 
carrying  the  Ottoman  naval  colours ;  that  all  the 
officers  of  the  Charkieh  arc  Egyptians,  and  hold 
commissions  from  his  Highness  the  Khedive, 
and  are  in  the  naval  service  of  the  Egyptian 
government,  with  the  exception  of  the  act- 
mg  commanders,  the  sailing  master  and  the 
engineers,  who  are  Europeans,  not  commis- 
sioned by  the  Khedive  but  under  contraots 
to  serve  the  Grovemment  of  Eg3rpt;  that  the 
officers  and  crew  of  the  Charkieh  are  appointed 
by  and  under  the  control  of  the  Eg^rptian  Minister 
of  the  Marine,  the  said  steamship  being  also 
ordinarily  under  the  orders  and  control  of  the  said 
Minister  of  the  Marine ;  but  for  some  time  prior  to 
the  Charkieh  leaving  Egypt  for  England,  sne  was 
under  the  control  and  at  the  orders  of  the  Egyptian 
Minister  of  the  Interior,  and  was  employed  by  him 
as  a  Government  packet,  carrying  the  mails  and 

Passengers  and  cargo  between  Alexandria  and 
'onstantinople ;  that  all  freights  and  passage 
money  earned  by  the  Charkieh  are  ultimately  re- 
ceived and  accounted  for  to  the  said  Minister  of  the 
Interior,  and  form  part  of  the  public  revenue  of 
Egypt;  that  certain  cargo  was  brought  by  the 
said  steamship  Charkieh  from  Alexan&a  to  Eng- 
land for  the  purpose  of  lessening  the  expense  occa- 
sioned to  the  Egyptian  Government  by  sending 
the  said  steamship  to  this  country ;  that  with  the 
same  object  the  said  steamship  had  been  advertised 
as  about  to  sail  from  London  to  Alexandria,  carry- 
ing a  cargo;  that  the  Charkieh  had,  since  her 
arrival  in  this  country,  been  recognised  by  the 
Lords  Commissioners  of  the  Admiralty  of  her 
Mai'esty  as  an  Egyptian  Government  vessel,  and 
had  been  repaired  under  the  supervision  of  a  sur- 
veyor appointed  by  the  said  Lords  Commissioners, 
to  whom  application  for  such  appointment  had 
been  made  on  behalf  of  his  Highness,  the  Khedive; 
that  the  Charkieh^  until  the  year  1870,  belonged  to 
an  Egyptian  trading  company ;  that  this  company 
was  mssolved  in  1870,  and  the  Charkish  and  other 
vessels  belonging  to  the  said  company  were,  in 
1870,  purchased  by  the  Egyptian  Government,  and 
had  ever  since  been  public  vessels  of  the  Govern- 
ment of  E^ypt;  ana  that  the  Charkieh  had  not 
sinoe  1870  been  in  any  way  employed  as  a  trading 
ship,  nor  was  it  intended  that  she  should  for 
the  fatare  trade  between  Egypt  and  the  United 
Kingdom,  bat  would  resume  tine  peA\LA\i  %«r^\cA 
above-mentioned. 
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Nov.    23,  1872,  and  Jan.  23,  1873. -IfOtmiii 
Q.C.    and   E.    (7.  Clark$<m9    for    the  owners  of 
the   Batavier,    showed    cause    against  the  mk, 
and  contend^  that  the    Charkieh  was   not  en- 
titled to    the   exemption    granted   to  vessels  of 
state,  as  it  was  not  employed  by  the  Ottoman 
government  for   purposes   of  state,  bat  by  the 
Kiiedive  for  purposes  of  trade.     YHieatQn  (inte^ 
national  Law,  part  11.,  §§  33,  96,  et  seq.)  mentions 
the  cases  in  which  every  sovereign  is  anderstood  to 
waive  the  exercise  of  a  part  of  that  complete 
exclusive  territorial  jurisdiction  which  is  the  attii- 
bute  of  every  nation,  viz.,  firsts  the  exempticHi  of 
the  person  of  a  foreign  sovereign  from  arrest  or 
detention  within  a  foreign  territory ;  secondly,  the 
case  of  foreign  ministers ;  thirdly,  where  a  sore- 
reign  expressly  permits  the  troops  of  a  foragn 
prince  to  pass  through  his  dominions.    The  per- 
mission  in  the   latter  case   mnst,  aooordine  to 
Wheaton,  be  express;    "bat  the  rnle  whi(£  is 
applicable  to  armies,  did  not  appear  to  be  equallf 
applicable  to  ships  of  war  entering  the  ports  of  a 
frieudly  power.    The  inju^-y  inseparable  from  the 
march  of  an  army  through  an  inhabited  coontiy, 
and  the  dangers  often,  indeed  generally,  attending; 
it,  do  not  ensue  from  admitting  ships  of  war  with- 
out  special  reserve  into  a  friendly  port.  A  different 
rule,  therefore,  with  respect  to  this  species  of 
military  force  had  been  generally  adoptea.    If,  for 
reasons  of  state,  the  ports  of  a  nation  generally,  or 
any  particular  ports,  be  closed  against  vessels  of 
war  generally  or  a^inst  the  vessels  of  any  }M^ 
ticular  nation,  notice  is  usoally  given  of  sach 
determination.    If  there  be  no  prohibition,  the 
ports   of  a   friendly   nation    are    considered  as 
open   to    the   public  ships   of   all   powers  with 
whom  it  is  at  peace,  and  they  are  supposed  to 
enter  such  ports  and  to  remain  in    them  while 
allowed  to  remain  under  the  protection  of  the 
Grovemment  of  the  place ;  "  ana  such  vessels  are 
considered  exempt  from  the  local  jorisdiotion.  Bat 
all  this  applies  to  vessels  belonging  to  the  fleet  of 
another  nation,  and  not  at  all  to  vessels  of  another 
nation  engaged  for  purposes  of  trade,  between 
which  two  dasses  of  vessels  YHieaton  dearly  dis- 
tin^ishes :   **  When   private  individuals  of  one 
nation  spread  themselves  through  another  as  busi- 
ness or  caprice  may  direct,  mineling  indisoriminat- 
ingly  with  the  inhabitants  of  that  other ;  of  when 
merchant  vessels  enter  for  the  purposes  of  trade, 
it  would  be  obviously  inconvenient  and  dangeroos 
to  society,  and  would  subject  the  laws  to  continual 
infraction,  and  the  Oovemment  to  degradation,  if 
such  individuals  did  not  owe  temporary  and  local 
allowance,  and  were  not  answerable  to  the  juris- 
diction of  the   country.    Nor    can   the  foreign 
soverei^   have   any   motive    for    wishing   um 
exemption.  His  subjects,  then,  passing  into  foreign 
countries,  are  not  employed  by  him,  nor  are  thej 
engaged  in  national  pursuits.     Consequently,  tbeee 
are  powerful  motives  for  not  exempting  persons  oi 
this  description  from  the  jurisdiction  of  the  country 
in  which    they  are   found,    and  no    motive  f6r 
'requiring    it.     The    imphed    licence,  thereforeit 
under  which  they  enter  can  never  be  constroed 
to  grant  such  exemption.    But  the  sitoation  of 
a  public   armed  ship  was   in    all    respects   dif- 
ferent.   She  constitutes  a  part  of  the  militsiy 
force  of  her  nation,  acts  under  the  immediate  aaa 
direct  command  of  her  Sovereign,  is  empkyad  bf 
\mfiLmiuBtiQnalolqeots.    Sjs  has  many  andpor^^ 
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defeftted  by  the  interference  of  a  foreign  State. 
Snoh    interference    cannot    take   place   withoat 
aerioasly  affectins  his  power  and  his  dignity.   The 
implied  licence,  therefore,  nnder  which  such  vessel 
enters   a  friendljr  port,  may  reasonably  be  con- 
atmed  as  containing  an  exemption  from  the  juris- 
diotion  of  the  sovereiffn  within  whose  territory  she 
daunB  the  rites  of  hospitality."     Further,    this 
writer  distingnishes  between  the  private  property 
of  ft  foreign  sovereign  and  that  which  supports  his 
•orereign  power.     "It  might  safely  be  affirmed 
thftt  there  is  a  manifest  distinction  between  the 
private  property  of  a  person  who  happens  to  be  a 
prince  and  that  military  force  which  supports  the 
■overeign  power  and  maintains  the  disnity  and  in- 
dependence of  a  nation;  a  prince   by  acquiring 
private  property  in  a  forei^  country  may  pos- 
sibly be  considered  as  subjecting  that  property 
to  the  territorial  jurisdiction,  he  may  be  consiaered 
mm  so  far  laying  down  the  prince  and  assuming  the 
character  of  a  private  individual ;   but  he  cannot 
be  presumed  to  do  this  with  respect  to  any  portion 
of  that  armed  force  which  upholds  his  crown  and 
the  nation  which  he  is  intrusted  to  govern."    The 
CfharhUh  came  to  this  country,  not  as  a  vessel 
of  a  foreign  state,  but  as  an  ordinary  n\erchant 
vessel  carrying  a  cargo;   and  as  such  also  she 
has    been    advertised    to   return,   being    in  the 
advertisement  classed  A  1,  and  treated  as  one 
of  a  regular  line  of  vessels  trading  to  Malta  and 
Alexandria.     [Cockburn,  C.J. — iSie    principle  is 
that  an  armed  ship  duly  commissioned  is  within 
the  rule  as  to  exemption  from  the  territorial  juris- 
diction.   I  do  not  tnink  that  the  rule  includes  any 
other  ships.]    That  the  rule  is  not  understood  to 
extend  to  a  vessel  employed,  as  the  Charkieh  has 
been  between  Alezanoria  and  Constantinople  as  a 
mail  packet,  is  shown  by  the  express  insertion  of 
a  provision  to  that  effect  in  treaties,  where  such  an 
object  is  desired  to  be  attained.  Thus,  in  Art.  9  of 
the  Treaty  between  Great  Britain  and  Belgium, 
relative  to  the  conveyance  of  letters  between  the 
two  kingdoms,  made  in  1834  (7  Hertslet*s  Com- 
mercial Treaties,  p.  82),  we  find  a  provision  that, 
"The  packets  of  Her  Britannic  Majestv,  being 
Government   veraels,   shall  be  exempt  from  all 
daties  and  port  charges  in  the  portti  of  Belgium. 
They  shall  be  conside^  and  treated  as  vessels  of 
war,  and  entitled  to  all  the  consideration  and 
privileges  which  the  interest  and  general  impor- 
taiioe  of  their  functions   demand."     So  in  the 
convention  regulating  the  communication  by  post 
with  the  same  country  made  in  1H44  there  is  a  pro- 
Tision  in  Art.  7  that  "  these  vessels  shall  be  con- 
sidered and  treated,  in  the  two  ports  above  men- 
tioned, and  in  all  other  ports  of  the  two  countries 
at  which  they  may  accidentally  touch,  as  vessels 
of  war,  and  be  there  entitled  to  all  the  honours 
and  privileges  which  the  interest  and  importance 
of  their  service  demand.*'     These  express  pro- 
visions furnish  evidence  that  in  their  absence  the 
exemption  granted  to  vessels  of  war  would  not 
extend  to  mail  packets.    There  is  also  a  clause  in 
Art.  9  of  the  convention  last  referred  to,  prohi- 
bitinff  the  packets  "  from  carrying  goods,  or  mer- 
chandise, or  fireiffht."    If  they  did  so,  it  may  be 
presnmed  that  they  would  lose   the   exemption 
given  by  the  convention.    [Cockbubn,  C.J. — It  is 
a  qnestion  which  goes  to  the  root  of  the  matter, 
whether  the  Ooort  of  Admiralty  would  not  have 
jttrisdietian  to  dedde  that   veiy  pointj    The 
proper  ooutms  would  then  be  for  the  owners  of 


the  Charkieh  to  appear  under  protest  to  the 
jurisdiction,  and  the  Court  of  Admiralty  would 
then  decide  the  question  :  (The  Santissvma 
Trinidad,  7  Wheat.  Rep.  284,  was  referred  to.) 
[CocKBUBN,  C.J. — In  the  present  case  one  ship 
runs  down  another.  This  would  be  a  case,  there- 
fore, clearly  within  the  jurisdiction  of  the  Admi- 
ralty Court.  If  the  ship  in  fault  is  one  not 
amenable  to  the  jurisdiction  of  that  court,  that 
could  be  set  up  by  plea ;  and  it  has  never  been 
held  that  the  Court  of  Admiralty  has  not  jurisdic- 
tion to  decide  upon  that  plea.]  The  court  here 
called  on 

Butt,  Q.C.,  Cohen,  and  Oiheon,  in  support  of  the 
rule. — Wherever,  in  a  case  in  which  a  court  would 
have  jurisdiction  under  ordinary  circumstances,  a 
faet  appears  which  deprives  that  court  of  jurisdic- 
tion, a  prohibition  will  go.  The  cases  on  the  sub- 
ject are  all  collected  in  the  opinion  of  the  judges 
given  by  Willes,  J.  to  the  House  of  Lords,  m  The 
Mayor,  ^c,  of  London  v.  Cox  (L.  Rep.  2  H.  of  L. 
Cas.  275,  et.  sey.) :  "  The  law  upon  the  question  of 
discretion,"  said  his  Lordship, "  is  thus  stated  in  the 
judgment  of  the  Queen's  Bench,  in  JBiM'cfor  v.  Veley 
(12  A.  &  El.  263) :  '  If  called  upon,  we  are  bound 
to  issue  our  writ  of  prohibition  as  soon  as  we  are 
duly  informed  that  any  court  of  inferior  jurisdic- 
tion has  committed  such  a  fault  as  to  found  our 
authority  to  prohibit,  though  there  may  be  a  possi- 
bility of  correcting  it  by  appeal  .  .  .  The  question 
then  remains,  what  are  the  defects  that  authorise 
and  require  us  to  issue  the  writ  of  prohibition  F 
The  answer  is,  that  they  are  in  every  case  of  such 
a  nature  as  to  show  a  want  of  jurisdiction  to  decide 
the  case  before  them :  (Gardner  v.  Booth,  2  Salk. 
548.)  In  whatever  stage  that  fact  is  made  mani- 
fest to  us,  either  by  the  Crown  or  by  one  of  its 
subjects,  we  are  bound  to  interpose.'  The  writ, 
however,  although  it  may  be  of  right,  in  the  sense 
that  upon  an  application  being  made  in  proper 
time,  upon  sufficient  materials,  by  a  party  wno  has 
not  by  misconduct  or  lathee  lost  nis  right,  its 
grant  or  refusal  is  not  in  the  mere  discretion  of 
the  court,  is  not  a  writ  of  course,  like  a  writ  of 
summons  in  an  ordinary  action,  but  is  the  subject 
of  a  special  application  to  the  court  upon  affidavit, 
which  application,  and  the  proceedings  thereupon, 
are  now  regulated  by  the  Act  of,  Will.  4,  c  21. 
Before  that  Act  the  proceedings  were  commenced 
by  mere  suggestion,  which,  with  exceptions  that 
do  not  include  the  present  case,  need  not 
have  been  verified  by  affidavit.  The  proceeding 
was  out  tarn,  and  it  supposed  a  contempt 
in  disooeying  an  imaginary  precedent  writ  of  pro- 
hibition. To  that  course  of  proceeding  only  were 
the  decisions  relied  upon,  to  the  effect  that  the 
court  win  not  interfere  upon  *  mere  suggestions  * 
before  plea,  applicable.  They  may  amount  to  this, 
that  before  plea  the  court  in  its  discretion,  would 
not  interfere  upon  a  bare  suggestion  without  an 
affidarit ;  and  tney  have  become  inapplicable  since 
the  statute  which  substitutes  a  motion  appn  affida- 
vits in  all  cases  for  a  suggestion.  .  .  .  The  juris- 
diction, therefore,  does  not,  it  seems,  depend  (for  in 
the  case  of  the  Crown  or  a  stranger  it  cannot 
depend)  upon  the  course  of  the  pleadmg."  Further 
on  the  learned  judge  says,  "  The  rule  is  that  where 
want  of  jurisdiction  is  apparent  upon  the  proceed- 
ings, proiubition  goes  at  any  time  after  serrioe  of 
the  process,  and  even  before  articles  '  because  it  is 
much  better  for  the  party  to  apply  for  prohibition 
in  the  first  stage  than  aner  expense  is  incorred:* 
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{Francii  v.  Steward,  6  Q.  B.  994)."  [Cockburn, 
G.J. — Suppose  the  plaintiff  says  that  the  defence 
set  up  is  m  fact  only  a  pretence,  that  the  Gharkieh 
is  not  the  property  of  the  Khedive,  is  not  this  a 

Saestion  for  tne  Admiralty  Goart  to  determine?] 
\vLt  then  the  question  of  law  will   arise   as  to 
its    jurisdiction   over   a  vessel    belonging   to   a 
foreign  sovereign.    [Blackburn,  J. — Is  there  any 
case  of  a  prohibition  bein^   granted  where  the 
facts  of   the  case   were   triable   in   the    inferior 
Gourt  P]    In  Dike  v.  Brown  (2  Ld.  Ray.  835),  upon 
a  motion  for  a  prohibition,  the  case  was,  the  de- 
fendant libelled  in  the  spiritual  court  for  tithes  of 
faggots  made  of  loppings  of  trees,  and  the  sugges- 
tion for  a  prohibition  was  that  these  loppings  were 
cut  from  the  stumps  of  timber — trees  above  the 
growth  of  twenty  years ;  and  it  was  alleged  that 
sentence  was  given  in  the  Superior  Gourt,  and 
therefore  that  the  plaintiff  came  too  late  to  have  a 
prohibition ;  but  Holt,  G.J.,  said,  "  the  sentence 
will  not  hinder  the  having  a  prohibition  in  any 
case,  but  in  case  of  prohioifions  grounded  upon 
23  Hen.  8,  c.  9,  for  citing  out  of  the  diocese," 
but  the  prohibition  was  denied  because  the  plain- 
tiff had  not  pleaded  that  matter  in  the  spiritual 
court,  which  had  jurisdiction  of  tithes,  ana  if  any 
special  matter  deprived  them  of  their  jurisdiction, 
it  must  be  pleaded  there.    The  application  here 
was  after  sentence  in  the  spiritual  court,  and  upon 
suggestion   only.    In  De  Haber  v.   The  Queen  of 
Portugal  (17  Q.  B.  171),  it  was  held  that  property 
in  England  belonging  to  a  foreign  sovereign  prince 
in  his  public  capacity,  cannot  be  seized  under  pro- 
cess in  a  suit  against  him  in  this  country  on  a  cause 
of  action  arising  here ;  and  therefore,  where  a  suit 
had  be^n  brought  in  the  Mayor's  Gourt  against 
the  Queen  of  Spain,  upon  bonds  of  the  Spanish 
Government,  bearing  interest  payable  in  London, 
and  moneys  belonging  to  her  as  the  sovereign  of 
that    country  had   been    attached  in  the   Imnds 
of   garnishees    in    London,    to    compel    her    ap- 
pearance, the  Gourt  of  Queen's  Bench    panted 
a  prohibition,  although  the  action  was  not  m  form 
brought  against  the  Queen  as  Sovereign,  it  appear- 
ing sufficiently  by  the  pleadings   that    she  was 
charged  with  liability  in  that  character.     It  was 
also  held  in  this  case  that  the  motion  might  be 
made  bv  the  Sovereign  Prince  who  is  defendant 
in  the  Mayor's  Gourt,  though  such  defendant  had 
not  appeared  and  the  garnishee  had  not  pleaded. 
[GocKBURN,  G.J. — It  was  manifest  on  the  face  of 
the  proceedings  in   that    case    that  the    person 
against  whom  the  suit  was  instituted,  was  one  who 
could  not  be  proceeded  against  in  our  courts.]    In 
the  case  of  Ths  Prina  Frederik  (2  Dods.  461),  a 
ship  of  war  belonging  to  the  King  of  the  Kether- 
lands,    having    suffered    damage    off   the    Scilly 
Islands,  was  brought  into  Mount's  Bay  by  the 
assistance  of  the  master  and  crew  of  a  British 
brig,  and  a  cause  of  salvage  was  instituted  against 
the  foreign  vessel,  the  captain  appearing  under 
protest  to  the  jurisdiction  of  the  court:  after  argu- 
ment the  case  was  directed  to  stand  over  until 
a  memorial  on  behalf  of  the   salvors  should  be 
presented  to  the  ambassador  of  the  Netherlands, 
who,  afber  communicating  with  his  own  Govern- 
ment, requested  that  the  amount  of  the  recom- 
pence  due  to  them   might  be  submitted  to  the 
award  of  the  judge  of  the  Gourt  of  Admiralty, 
as  an  arbitrator ;  and  in  that  capacity  the  learned 
fudizre  made  his  award.    In  t\iQ  ca&Q  ot  \>ie  Lord 
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packet,  the  vessel  was    owned  by  a  private  in- 
dividual, though    employed    by    the  post-office; 
and    the    learned    judge     having    adverted  to 
the  objection,  "  certainly  not  immaterial,  that  ths 
vessel  was  employed  as  a  packet  in  the  service  of 
the   General   post-office,"   the    deputy   registnr 
stated  that  notice  had  been  given  to  the  poe^Kjffioe 
authorities  in  other  cases  of  the  same  kind,  lad 
that  their  reply  was  that  no  objection  existed  oi 
the  part  of  the  Post-office  to  the  exerdse  of  tbe 
jurisdiction  of   the  court ;    whereupon  Sir  Wb, 
Scott  proceeded :    "  That,  I  think,  disposes  alto- 
gether of  the  objection,  and  leaves  me  at  liberty  to 
decide  upon  this  question  precisely  in  the  saae 
way  as  I  should  in  the  case  of  any  other  ship.  I 
could  not  but  be  alarmed  at  the  oanger  which  I 
apprehended  might  have  arisen  to  the  public  8e^ 
vice  from  the  detention  of  vessels  of  this  kind,  bat 
the  information  which  I  have  now  received  rdkvei 
me  from  the  difficulty  which  I  should  othenrae 
have  felt."    That  it  is  not  necessary  to  ent^  as 
appearance  before  taking  objection  to  the  j1ln3di^ 
tion  was  distinctly  laid  down  in  De  Haber  v.  Tki 
Qtteen  of  Portugal  (uM  sup.) :  "  We  have  now  to 
consider,"  said  Loid  Gampbell,    C.J.,  delivorini^ 
the  judgment  of  this  coorty    "  whether  we  cao 
grant  the  prohibition  on  the  application  of  ^le 
Queen  of  Portugal  before  she  appears  in  the  Lord 
Mayor*s  Gourt.    The  plaintifTs  counsel  argue  tlui 
before  she  can  be  heard  she  must  appear  and  pa 
in  bail  in  the  alternative  to  pay  or  to  render.   It 
would  be  very  much  to  be  lamented  if,  before 
doin^  justice  to  her,  we  were  obUffed  to  impose  a 
condition  upon  her  which  would  be   a  furtlMr 
indignity,  and  .a  further  violation  of  the  law  of 
nations.     If  the  rule  were  that  the  i^^plication 
for  a  prohibition  can   onlv  be    by  the  defend- 
ant afler  appearance,  we  should  have  had  little 
scruple    in    making  this    an    exception   to  the 
rule.      But  we  find  it  laid  down    in    books  of 
the    highest    authority    that    where    the   oooit 
to  which  the  prohibition  is  to  go  has  no  juris- 
diction, a  prohibition  may  be  granted  upon  the 
request  of  a  stranger  as  well  as  of  the  defendant 
himself:  (2  Inst.  607;   Gom.  Dip.,  "Prohibition. 
(E.)").     The  reason  is  that  where  an  inferior 
court  exceeds  its  jurisdiction,  it  is  chargeable  wxiii 
a  contempt  of  the  Grown,  as  well  as  a  grievance  to 
the  party  :  (Ede  v.  Jackson,  Fort.  345).     Thereto 
this  court,  vested  with  the  power  <^  preventing 
all  inferior  courts  from  exceeding  their  jurisdio- 
tion,  to  the  prejudice  of  the  Queen  or  her  subjects, 
is  bound  to  interfere  when  duly  informed  of  such 
an  excess  of  jurisdiction."  [Blackbukn,  J.— There 
is  a  great  difference  between  a  suit  against  a  ship 
and  a  suit  against  a  foreign  sovereign  himselL    a. 
the  latter  case  the  sovereign  must  have  oome  in 
and  given  bail  to  prevent  arrest  of  the  person— 
which  would  be  an  insult  to  him ;    but  it  is  no 
insult  or  personal   indignity  to  seise  property. 
The    sovereign   is    only   required    to    ^ve  bul 
and  to  appear.    There  is  no   personal  mdignity. 
He  may  possibly  ei\joy  the  privilege  of    doing 
damage  by  his  ships  to  other  ships  without  pay- 
ing for  it ;  but  he  must  show  that  such  a  privue^ 
exists.]    There  is  no  practical  distinction  in  tbs 
respect  between  proceedings  in  rem  and  prooeedr 
ings  against  the  person.    Wheaton   (Ed.  DaD4» 
sect.  2^,  note)  speaking  of  the  property  of  fon^ 
ambassadors  :    "  The  same    objection   exists.  .Ipi 
^Qk^^<^  ^T^MMa   jm    rm%   agamst    snoli 
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•8  a  party  or  witness.     If  his  propert^r  is  pro- 
oeedea  against  he  must  become   a   litigant   to 
defend  or  regain  it,  and  be  subjected  to  rules 
controlling  his  time  and  movements,  even  if  he 
secures  exemption    irom    other   obligations    and 
liabilities  of  common  suitors.    The  decision  of  this 
question  ought  not  to  depend,  as  most  writers 
■eem  to  make  it,  on  the  character  of  the  property 
seized  as  official  or  unofficial ;   for  the  seizure  is 
bat  a  step  in  the  litigation.     The  owner  is  to  have 
notice  to  appear  and  litigate,  and  must  either  lose 
his  property  or  become  a  party  to  the  litigation. 
The  balance  of  convenience  is   in  favour  of  the 
exemption  from  seizure  of  all  the  property  of  an 
officer  whom  it  is  right  to  exempt  from  being  com- 
pelled to  appear  as  a  defendant  in  a  strictly  per- 
sonal suit."    These  remarks  apply  equally  to  the 
property  of  sovereigns.     [Cockburn,   C.J. — Am- 
iMMsadors  derive  their  rights  from  being  the  repre- 
sentatives of  foreign  sovereigns,  and  the  same  rule 
most  therefore  apply  to  their  sovereigns.]      In 
VdUhasen  v.  Ormsby  (3  T.  Bep.  315)  a  prohibition 
was  granted  to  prevent  the  Court  of  Admiralty 
from  proceeding  in  a  suit,  on  a  suggestion  merely 
that  the  collision  happened  in  the  river  Thames 
within  the  body  of  tne  County  of  Kent.    The 
Court  of  Admiralty  might  in  that  case  have  tried 
the  fact  whether  the  collision  had  or  had  not  taken 
place  within  the  County  of  Kent ;   still  this  court 
ffranteid  a  prohibition.     So  in  Clay  v.  Snelgrove 
{1  Ld.  Bay.  576),  in  a  suit  of  wages  instituted  in 
the  Admiralty  Court,  a  prohibition  was  granted  on 
a  suggestion  that  the  contract  had  been  made  upon 
land,  though  the  Court  of  Admiralty  could  have 
tried  the  truth  of  a  plea  setting  up  that  defence. 
[Blackbttrn,  J. — In  that   case  there  was  prima 
foLcie  no  jurisdiction.     In  the  present  case  you 
claim  an  exemption  by  special  privilege.     Surely. 
the  Court  of  Admiralty  is  the  proper  court  to 
dismiss  the  suit  on  the  existence  of  the  facts  con- 
stituting the  privilege  being  proved  before  it.] 
On  the  &oe  of  the  present  proceedings  the  Court 
of  Admiralty  has  undoubted  jurisdiction  and   is 
boond  to  exercise  it  unless  we  can  satisfy  this 
oonrt  that  it  ought,  on  a  suggestion  of  the  fekcts  of 
the  case,  to  prohibit.     In  the  cases  against  the 
ICayor's  Court  it  was  always  alleged  on  the  proceed- 
ing that  that  court  had  jurisdiction.  The  rule  as  to 
suggestions,  as  laid  down  in  Oox  v.  The  Mayor  of 
Istmdon  (ubi  9up,\  seems  to  be  that  if  the  defect  of 
jurisdiction  is  not  patent  in  the  proceedings  below, 
and  the  defendant  suffered  judgment,  no  prohibition 
will  go ;  but  if  the  defect  is  patent  then  prohibi- 
tion goes  after  judgment ;    but  upon  suggestion 
made  prohibition  will  go  before  judgment.    It 
is   optional   to  4)lead   in  the  inferior  court,  or, 
before  doing  so,  to  apply  for  a  prohibition.  [Black- 
BUBir,  J. — In  all  the  cases  cited  the  courts  have 
decided  that  the  foreign  sovereign  is  not  liable — 
not  that  they  have  no  jurisdiction.]    If  a  foreign 
sorereign  is  not  amenable  to  the  jurisdiction  of 
si^  court  in  England,  surely  a  prohibition  should 
be  flranted  to  prevent  proceedings  against  him. 
In  JBLowe  v.  Na/pier  (4  ^arr.  1944)  a  prohibition 
was  granted  to  prevent  the  Court  of  Admiralty 
proceeding  in  a  suit  for  wages,  on  a  suggestion 
thst  the  contract  was    unc^r  seal,  though  the 
natter  alleged  in  the  suggestion  might  as  well 
hare  been  tried  in  that  court.    In  Argyle  v.  Htmt 
(1  8tr.  187)9  where  a  prohibition  to  the  spiritual 
omrt  wta  refosed  after  sentence,  though  the  word 
**  wbore"  sppssared  to  have  been  spoken  in  London, 


on  the  ground  that  it  should  have  pleaded  in  the 
court  below,  the  decision  proceeded  on  the  custom 
of  the  city  of  London,  where  an  action  lies  for  the 
word  "whore."  In  Buggin  v. Bennett  (4  Burr.  2035) 
a  suit  in  the  Court  of  Admiralty   for  seamen's 
wages,  application  for  a  prohibition  on  the  ground 
that  the  contract  was    by  deed   made  on  land, 
was  not  made  till  after  sentence,  and  jt  appearing 
only  on  the  proceedings  in  the  Admiraltv  Court 
that  *'  it  was  covenanted  and  agreed,  &o."  but  was 
not  expressly  alleged  to  be  by  deed,  and  the  appli- 
cation was  refused  on  that  ground ;  Lord  Mans* 
field,  C. J.,  saying :  "  If  it  appears  upon  the  face  of 
the  proceedings  that  the    court  below  have  no 
jurisdiction,  a  prohibition  may  be  issued  at  any 
time,  either  before  or  after  sentence ;  because  all 
is  a  nullity ;  it  is  a  coram  non  judice.    But  where 
it  does  not  aopear  upon  the  face  of  the  proceedings, 
if  the  defenoant  below  will  lie  by  ana  suffer  that 
court  to  go  on  under  an  apparent  jurisdiction  (as 
upon  a  contract  made  at  sea)  it  would  be  unreason- 
able that  this  party,  who,  when  defendant  below 
has  thus  lain  by  and  concealed  from  the  court 
below  a  collateral  matter,  should  oome  hither  after 
sentence  against  him  and  suggest  that  collateral 
matter  as  a  cause  of  prohibition,  and  obtain  a 
prohibition  upon    it,    after   all  this  acquiesance 
in    the   jurisdiction    of    the    court  below    .    .    . 
Where  the  want    of  jurisdiction  appears  upon 
the   face    of    the    proceedings,    an    affidavit    is 
not    necessary,   though    every   suggestion,   that 
does  not  appear  upon  the  face  of  the  proceedings 
but  is  collateral  and  out  of  the  proceedings,  ought 
to  be  verified  by  affidavit."    [Blackburn,  J. — Is 
there  any  authority  for   the  proposition  that  a 
person  setting  up  a  personal  privilege,  as  in  the 
present  case,  is  entitled  to  a  prohibition  P]     Wads- 
worth  V.  The  Queen  of  Spam  (17  Q.  B.  171)  was 
referred   to.     In     SeweU    v.    Jones    (1    L.   M. 
&  P.  525),  it  was  held  that  the  defendant  upon 
showing   that  the  title  to   land  was    bond  fide 
in   dispute  in  an   action  in  the  County  Court 
was  entitled  to  a  prohibition,  and  that  he  was  not 
bound  to  wait  till  the  County  Court  had  proceeded 
to  hear  the  case.    In  delivering  judgment  Wight- 
man,  J.,  observed,  "  It  is  said  that  this  appUcation 
is  made  too  early,  and  that  the  defendant  should 
have  waited  until  the  plaint  came  on  for  hearing  in 
the  County  Court,  ana  then  have  made  the  objeo* 
tion  to  the  jurisdiction,  which  the  County  Court 
Judge  would  probably  have  entertained,  and  re- 
frained from  trying  the  case.    If,  however,  the 
judge  had  decided  otherwise,  the  application,  on 
the  same  grounds  as  the  present,  must  have  been 
made ;  ana  yet  the  defenoant  might  not  have  been 
able  to  make  it  on  account  of  the  Long  Vacation. 
I  therefore  think  he  may  come  to  the  court  for  a 
prohibition,  upon  showing  that  the  title  is  bond 
fide    in    question."      Be    Ackroyd    (1  Ex.    479) 
was  also  referred  to.    [Blackburn,   J.— I  don't 
think  it  is  put  against  you  that  it  is  necessary 
that  you  should  have  pleaded  before  coming  for  a 
prohibition ;  but  that  you  should  put  the  exemp- 
tion which  you  claim   as  a   matter  of  defence. 
CocKBUBN,  G.J. — I  thought  it  was  put  that,  if 
pleaded,  it  was  an  answer  to  the  suit — not  that  it 
was  a  mere  plea  to  the  jurisdiction.    Blackburn, 
J.— Just  as  if  any  other  point  of  law  were  raised 
as  a  defence  which  the  Court  of  Admiralty  could 
decide.]    It  is  a  question  for  this  court  to  decide 
whetiier  a  case  ftlls  within  or  without  the  jn  *'  ' 
diction  ot  th^  Ckrax^  c^   kAxoos^S^:^  V^  ^ 
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[CocKBXTBV,  C.J. — Sappose  that  the  Court  of  Ad- 
miralty should  find  as  a  fact  that  this  vessel 
does  not  belong  to  the  Khedive,  would  not 
iti&t  be  an  answer  to  your  objection  F]  Yes ; 
bat  not  if  the  Court  of  Admiralty  should 
find  as  a  fact  what  is  not  the  fact,  in  order 
to  give  itself  jurisdiction.  It  is  stated  on  affidavit 
that  the  Charkieh  is  the  property  of  a  foreign 
sovemign,  and  it  is  part  of  the  general  law  of  the 
land  that  no  English  court  has  jurisdiction  in  such 
a  case.  [Blackbu&n,  J. — Is  it  not  rather  a  question 
of  maritime  and  international  law  on  which  the 
Court  of  Admiralty  is  peculiarly  qualified  to  pro- 
nounce ?] — It  is  submitted  that  the  exemption  of 
the  property  of  foreign  sovereigns  is  part  of  the 
general  law  of  the  land,  and  not  a  question  of 
maritime  law  peculiarly.  [Cockburn,  C.  J. — I 
doubt  whether  this  couil;  can  interfere  unless  it 
sees  clearly  that  there  is  an  excess  of  jurisdiction 
on  the  part  of  the  inferior  Court.  All  the  facts 
relied  on  to  establish  the  exemption  of  this  vessel 
oan  be  determined  in  the  Court  of  Admiralty. 
If  a  foreign  ship  which  is  not  a  ship  of  State 
in  the  strict  sense  is  seized,  I  entertain  great 
doubt  whether  the  Court  of  Admiralty  would 
not  have  jurisdiction.  Here  the  ship  is  found 
in  the  hands  of  private  individuals,  and  is 
applied  not  to  purposes  of  state  but  of  com- 
merce. Whether,  under  such  circumstances,  the 
case  comes  within  the  ordinary  principles  ap- 
plicable to  ships  of  State  of  foreign  sovereigns  is 
a  question  which  the  Court  of  Admiralty  may  well 
entertain.  Blackburn,  J. — It  seems  to  me  that 
such  a  question  is  one  which  the  Court  of  Admi- 
ralty is  the  tribunal  beat  fitted  to  decide,  subject, 
of  course,  to  appeal  to  the  Privy  Council.]  Where 
there  is  no  right  of  action  in  the  Court  of  Admi- 
ralty against  the  owner  of  a  vessel,  it  has  been 
decided  that  the  court  has  no  jurisdiction  to  pro- 
ceed against  the  vessel  itself. 

Milwardf  Q.C.,  in  reply,  referred  to  sect.  4  of 
S  &  4  Vict.  c.  64,  which  enacts  "  that  the  said 
Court  of  Admiralty  shall  have  jurisdiction  to  decide 
all  questions  as  to  the  title  to  or  ownership  of  any 
ship  or  vessel,  or  the  proceeds  thereof  remaining  in 
the  registry,  arising  in  any  cause  of  possession, 
salvage,  damage,  wages,  or  bottomry,  which  shall 
be  instituted  in  the  said  court  after  the  passing  of 
this  Act."  The  substantial  point  which  the  Court 
of  Admiralty  will  have  to  aecide  is  whether  the 
IChedive  of  Ejypt  does  occupy  such  a  position  as 
entitles  his  ships  to  the  same  privilege  as  those  of 
foreign  sovereigns.  There  might  be  some  ground 
for  the  application  for  a  prohibition  if  the  Court  of 
Admiralty  were  proceedmg  in  a  suit  after  it  had 
been  shown  that  the  vessel  did  belong  to  a 
forei^  soverei^,  but  whether  it  does  so  belong  or 
not  IS  a  question  for  the  Court  of  Admiralty  to 
decide.  [Quain,  J. — But  may  not  the  same  thing 
be  said  in  every  case  where  the  question  of  fact  is 
disputed  on  which  the  jurisdiction  arises  F  OocK- 
BUKN,  C.J. — I  think  the  law  on  the  subj.ct  cannot 
be  better  expressed  than  it  is  by  the  Court  of 
Exche<^uer  in  Bunbury  v.  Fuller  (9  Ex.  140) : 
"  Now  it  is  a  general  rule  that  no  court  of  limited 
jurisdiction  can  give  itself  jurisdiction  by  a  wrong 
decision  on  a  point  collateral  to  the  merits  oi 
the  case  upon  which  the  limit  to  its  jurisdic- 
tion depends ;  and  however  its  decision  may 
be  final  on  all  particulars,  making  up  together 
that  sab^'ect  matter  wluoh,  il  tmb,  i^  mX&m  \\a 
jurisdiction,    and    howeiver   neomsttry   m   UMa"} 


cases  it  may  be  for  it  to  make  a  prehminaiy 
inquiry,  whether  some  collateral  matter  be  or  be 
not  within  the  limits,  yet  upon  this  preliiiiiiuBy 
question  its  decision  must  always  be  open  to  in- 
c^uiry  in  the  Superior  Court.  Then  to  take  the 
simplest  case:  suppose  a  judge  with  jorisdictifli 
limited  to  a  particular  hundred,  and  a  matiter  ii 
brought  before  him  as  having  arisen  within  it,  but 
the  party  charged  contends  that  it  arose  it 
another  hundred,  this  is  clearly  a  collateral  mate 
independent  of  the  merits ;  on  its  being  preaented 
the  judge  must  not  immediately  forbear  to  pnh 
ceed,  but  must  inquire  into  its  truth  or  falstihood, 
and  for  the  time  decide  it,  and  either  prooeedor 
not  with  the  principal  subject-matter,  accordioga 
he  finds  on  tnat  point;  but  this  decnsicn  must  be 
open  to  question,  and  if  he  has  improperly  either 
'  forborne  or  proceeded  on  the  main  matter  in  oqb> 
sequence  of  an  error,  on  this  the  Court  of  Q^mb'i 
Bench  will  issue  its  mandamtM  or  prohibitiflii  to 
correct  his  mistake."  This  seems  to  me  to  be 
applicable  to  the  present  case.  The  matter  here 
is  a  collateral  one,  and  if  the  Court  of  AdounJ^ 
decides  it  in  favour  of  the  ship  there  is  an  end  of 
the  case;  but  if  the  Court  of  Admiralty deddei 
it  wrongly  in  order  to  give  itselfjurisdictioD,  n 
can  still  grant  a  prohibition.]  I%e  Ticonderog^ 
Swa.  Bep.  21 5,  was  referred  to. 

CocRBURN,  C.J. — I  think  we  need  not  tronble  job 
further,  Mr.  Milward.  We  are  of  opinion  that  tin 
rule  for  a  prohibition  should  be  discharged,  and! 
conceive  it  would  be  mainly,  from  the  view  I  tab 
of  it,  upon  the  ground  that,  assuming  the  &ctB  d 
the  case  to  be  entirely  as  stated  on  the  part  of  the 
applicant  for  the  prohibition,  a  question  of  Uv» 
raised  which  is  a  matter  of  international  law— 1  do 
not  say  it  is  not  also  a  matter  of  law  of  tbis  ooontiT; 
because  the  law  of  this  oountrj  adopts  the  leading 
rules  of  international  law  as  part  of  our  own. 
One  of  those  undoubtedly  is  that  you  cannai 
sue  a  foreign  sovereign  and  make  him  appear 
and  answer  in  the  municipal  courts  of  this  coaiitiy; 
and,  if  that  were  the  case  here,  it  would,  in  mj 
opinion,  raise  a  question  whether  the  vesscd  in  the 
present  case  was  a  vessel  of  the  State.  But  ihis  is 
not  a  proceeding  against  a  foreign  sovereign.  Tlit 
ship  here  is  found  apparentlv  prosecuting  a  me^ 
cantile  voyage ;  she  is  loadea  with  a  cargo,  and  a 
collision  takes  place,  which  the  parties  siiffenng 
attribute  to  this  ship,  and  she  is  seized  under  die 
ordinary  process  of  the  Court  of  Admiralty.  It  ii 
alleged  that  she  belongs  to  the  KhediTe  of 
Egypt.  But  if  she  belongs  to  tihe  Khedive- 
which,  for  the  purpose  of  the  argument,  we  aasome 
to  be  the  case — she  is  found  in  the  hands  of 
other  persons  and  under  circumstances  which 
certainly  lead  to  the  inference,  in  my  opiiuoa 
that  she  is  not  a  vessel  of  war,  nor  a  vessel 
at  the  time  of  the  collision,  in  the  emplpyment  d 
the  State  or  the  Khedive  as  a  sovereign  prinoe. 
Then  there  is  the  question  of  law — namely,  mether 
or  not  a  vessel  belonging  to  a  foreign  potentate^ 
but  not  used  as  a  vessel  of  state,  or  a  veaael  of 
war,  or  for  state  purposes,  is  entitled  to  ^ 
immunity  which  ships  of  war  and  ships  naed  for 
the  purposes  of  government  are  entitleu  to.  Tb^ 
ia  a  question  wnich  it  is  peculiarly  witlun  tlie 
province  of  the  Court  of  Admiralty  to  decida 
Why  are  we  to  dedde  that  the  Court  of  Admini^ 
is  not  to  deal  with  it  F  If  that  oouri  doei  H 
Ky^AiSa.^^^  there  is  an  i^peftl  to  the  Jndioal 
\  T!i\\XA^  ^  ^Sm  l^ccT)  ^^^s«saaSe*-%  Qcmrt  of  af 
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Um  highest  sathontv.  But,  beyond  tb&t,  I  ahonld 
be  -very  moch  disiacliued  to  grant  a  writ  of  prohi- 
bition in  B  cage  where  the  facts  axe  in  doabt— in  a 
oase  which  the  court  whose  jarisdiction  is  sought 
to  be  impeached  is  jost  as  competent  to  determine 
am  we  are.  If  the  coort  chooHes  to  find  contrarj 
to  the  eriddnce  in  order  to  give  itHelf  jurisdiction, 
tbia  coort  wonld  not  be  bound  by  its  authority, 
or  if  it  was  a  manifestlv  erroneous  decision, 
■Ithoagh  Dot  made  for  the  purpose  of  giving 
jariBdidion  to  the  court  whose  Jurisdiction  vru 
ofaBllenged;  still  I  say  this  court  would  be  entitled 
to  look  into  the  circumstances,  and  I  do  not  say 
tiwt  a  prohibition  would  not  be  granted.  In  this 
OMe,  wikich  is  within  the  jurisdiction  of  the  Court 
of  Admiralty,  and  which  that  court  is  perfectly 
cxnnpetent  to  decide,  I  do  not  see  any  reason  for 
granting  a  prohibition. 

Blackxukn,  J. — I  am  also  of  opinion  that  this 
xnlfl  should  be  discharged.  The  case  in  which  a 
prohibition  is  granted  by  this  court  is  where  the 
other  court  is  inferior  to  it,  and  is  exceeding  its 
inrisdiotion — when  it  is  taking  on  itself  to  inter- 
jeze  and  to  decide  on  some  matter  which  it  has  not 
jtuiBdiotion  to  decide.  Now,  taking  every  fact 
DToaght  before  us  on  tbepart  of  the  persons  apply- 
ing for  the  prohibition  to  be  true,  they  would  raise 
the  case  to  this,  tbat  the  Khedive  of  £gypt,  whom 
I  wn  inclined  to  bold  at  present  to  be  a  sovereign 
prince — but  of  oonrse  that  may  be  disputed  here- 
after— is  the  owner  of  this  vessel,  and  sent  her 
bare  for  repairs.  A  collision  takes  place  in  the 
Thames  at  the  time  the  vessel  was  his  property, 
and  his  officers  wore  on  board  in  possession  of  her. 
Kow,  sup[>olin^  that  to  he  so,  the  Court  of  Admi- 
ralty, having  jurisdiction  over  ships  within  the 
■eneral  jurisdiction  for  that  purpose  to  admicisber 
tba  maritime  law  and  international  law  agains't 
fbrei^  vessels,  if  these  were  the  facts,  the  Court  of 
Adniiralcy  could  not  proceed,  because  it  is  a  rule  of 
international  law  that  such  a  ship  is  privileged. 
The  Conrt  of  Admiralty  could  not,  then,  proceed 
<»  ram  against  the  ship.  I  think  there  is  a  good 
doU  of  authority  for  saying  tbat  the  Court  cannot 
proceed  against  a  sovereign  or  a  state ;  and  I 
think  there  is  also  a  good  deal  of  authority  for 
■ajring  that  it  ought  not  to  proceed  against  a 
■hip  of  war  or  a  national  vessel,  as  one  may 
Mil  it.  And  it  is  obviously  desirable  thai 
ibis  should  be  so,  becanse  otherwise  we  might 
bvre  wars  brought  about  between  two  countries 
on  account  of  proceeding  in  that  way.  But,  then, 
eomee  a  question  where  a  vessel  such  as  this,  which 
ia  the  property  of  a  foreign  atate,  cauaea  a  colliaion 
in  this  way,  the  vessel  not  being  a  ship  of 
«mr,  but  a  vessel  which  happens  to  belong  to 
tfae  state— whether  this  is  a  matter  which  goes 
to  the  jurisdiction.  The  case  most  favourable 
to  the  owners  of  the  vessel  is  tbat  of  the 
Print  Frederik  (ubi  rap.),  which  came  before 
Ijord  Stowell,  and  was  argued  at  great  length; 
■nd  be  most  cautiously  abstained  from  com- 
mitting himself  to  any  opinion  upon  this  point. 
But  the  foreign  Government,  which  was  the  owner 
of  the  ship  seized  by  the  Admiralty  in  that  case, 
my  senaihly  and  properly  agreed  tbat  they  would 
refer  the  matter  to  Iiord  Stoweil  to  decide  as  an 
arbitrator.  The  Khedive  has  in  the  present  case, 
■•  I  understand,  made  an  ofier  to  refer  the  matter 
to  ftrbitratioD.  but  for  some  reason  or  other  the 
offiir  went  off,  and  the  matter  now  stands  upon 
tha  qaastion  whether  or  not  it  is,  nndn  ths  oir*  ' 


cumstancea  stated,  a  defence  to  the  claim  against 
the  vessel  that  it  ia  the  property  of  the  Khedive. 
On  that  point  Lord  Stowell,  as  I  before  stated, 
entertaineil  an  argument  at  great  length,  but 
avoided  expressing  any  opinion ;  and  when  the 
arbitrator  had  made  his  award,  he  dehberately 
stated  that  the  personB  who  wanted  to  get  the 
salvage  should  have  at  first  applied  to  the  am- 
basBsidcr,  when  they  would  have  got  it  as  a  matter 
of  course,  and  that,  in  tbat  reapect,  the  pro- 
ceeding waa  a  very  indecent  one.  Then  he 
prooeeda^I  am  (Quoting  from  memory  —  that  a 
very  nice  question  arose  as  to  the  interna- 
tional law  in  this  country.  Now  we  are  called 
upon,  in  the  present  case,  to  prohibit  the  Conrt  of 
Admiralty  Irom  entertaining  that  which  Lord 
Stowell— perhaps  the  highest  authority  on  these 
matters  that  ever  was  —  declared  to  be  a  very 
nice  question  of  international  law.  It  seems  U> 
me  that  on  a  nice  question  of  international  law,  it 
would  be  rather  presumptuous  in  the  Court  of 
Qneen's  Bench  to  aay  that  we  are  a  better  autho- 
rity than  the  Court  of  Admiralty — a  court  whose 
peculiar  province  it  is  to  adminiater  matters  of  this 
sort.  However,  it  appears  to  me  that  whether  the 
defence  set  np  in  this  case  is  a  defence  or  not  is  a 
matter  which  the  Court  of  Admiralty  has  juris-  . 
diction  to  determine — that  to  determine  the  facts 
and  to  see  whether  the  international  and  maritime 
law  makes  thia  a  matter  of  defence  ia  a  matter  for 
that  court,  and  if  it  is  wrong  the  Privy  Conncil 
can  set  it  right.  The  decision  of  the  latter  court 
being  final,  there  would  be  no  further  appeal;  but 
there  must  always  be  some  finality  somewhere.  I 
do  not  see  how  it  can  be  add  that  the  Conrt  of 
Admiralty  is  exceeding  its  jurisdiction  in  enter- 
taining the  matter  as  a  question  of  international 
law ;  and,  takingthis  view,  I  think  that  court  can- 
not be  prohibited  fhim  determining  it-  It  may 
be  that  the  Court  of  Admiralty  will  decide  that 
this  is  a  clear  defence,  or  that  it  is  no  defence  at 
&1I ;  I  do  not  myself  eipreaa  any  opinion  upon  the 
matter.  The  judge  of  the  Admiralty  Court,  and, 
if  necessary,  the  Privy  Council  will  decide  it  for 
themselves. 

Mbllob,  J. — I  am  of  the  same  opinion.  I  do  not 
think  it  necessaiy  to  add  anything  to  what  has 
been  aaid  by  my  Lord  and  my  brother  Blackburn, 
9xcept  that  if  the  learned  counael  who  have  ap- 
plied for  a  prohibition  think  we  are  wrong  in  our 
decision,  they  can  apply  to  some  other  court  and 
aee  what  their  fortune  may  be  there. 

QuuH,  J.— I  give  no  opinion  in  this  case,  not 
liaving  heard  all  the  arguments  in  it. 

Milward,  Q.  C,  apphed  that  the  rule  should  be 
discharged  with  costs. 

BiACKBTTEN,  J. — I  think  you  should  have  done 
That  Lord  Stowell  aaid^first  ask  the  sovereitfn 
ir  his  ambaasador  in  a  civil  manner  what  be 
would  do. 

MUumrd,  Q,C.~I  think  we  ahall  be  able  to  show 
that  we  did  all  we  could. 


BwU,  Q.O.— We  offered  to  refer  the  whole  matter 
to  the  judge  of  the  Admiralty  Court. 

Bliclbubn,  J. — Did  not  the  judge  of  the  Admi- 
ralty Court  deoline  to  ontertain  ttp 

CocKBUSX,  GJ*. — ICy  impresaion  is  that  Hi. 
ICilward,  aftar  taking  tiioA  to  «in»A*R,  T^nsafc. 
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this  offer.  I  do  not  think,  therefore,  that  we  ought 
to  give  costs. 

BuU  discharged  without  costs. 

Attorneys  for  the  Khedive,  McLeod  and  Watney. 

Attorneys  for  the  owners  of  the  Batavier,  Clcmc- 
Bon,  Son,  and  OreenweU. 


COUBT   OF  ADMIBALTT. 

B«portod  by  J.  P.  Aspivall,  Esq.,  BarriBter-at-Law. 


Nov,  29  cmd  30,  Dec.  7  and  9,  1872,  aiid 

Jan.  28, 1873. 

The  Onwakd. 

Bottomry — Bond  given  as  collateral  security  for 
biUs  of  exchange  —  Duty  to  communicate  with 
owners  of  cargo — Sufficiency  of  communicaiion — 
Agency  of  master — His  power  to  hind  cargo  for 
repairs  of  ship. 

Where  a  bottomry  bond  on  ship,  freight ^  and  cargo 
has  been  given  by  the  master  of  a  ship  as  collateral 
security  for  a  bill  of  exchange  drawn  by  h  im  upon 
ihe  bondholderSf  on  the  understanding  that  if  the 
hill  is  properly  met  hy  funds  being  placed  in  the 
hands  of  the  latter,  the  bottomry  bond  will  not  be 
enforced,  biU  the  master  or  shipowners,  having 
placed  no  funds  in  tJie  bondholders*  hands, 
qive  notice  that  they  do  not  intend  to  meet  it,  the 
bottomry  bond  is  not  had  as  against  the  cargo, 
merely  upon  the  ground  thnt  the  bondholders  have 
conditionally  accepted  the  bill,  and  have  neither 
Resented  it  to  the  master  for  payment  nor  protested 
tt. 

The  muster  of  a  ship,  behig  only  the  agent  of  tlie 
cargo  in  special  cases  of  necessity,  is  hound,  when 
the  circumstances  permit,  to  communicate  with 
the  owner  of  tJie  cargo  before  he  does  any  act 
which  seriously  affects  the  value  of  tlie  cargo.  A 
master,  therefore,  putting  into  Fort  Louis,  Mauri- 
iius,  for  repairs  to  his  ship,  and  intending  to  raise 
money  for  tliose  repairs  upon  bottotnry,  not  only 
on  ship  and  freight,  hut  also  upon  cargo  of  ayi 
imperishable  nature  and  belonging  to  one  firm 
residing  in  Great  Britain,  is  bound  to  rxytnmuni' 
cote  with  tliem  before  having  recourse  to  bottomnj ; 
otherwise  the  bond  is  invalid. 

To  justify  a  master  in  giving  a  hottamry  bond  oti 
cargo  where  communieation  with  the  owners  is 
necessary,  a  mere  statement  of  injuries  sustained 
by  the  ship  and  of  the  conseqtunt  necessity  for 
repairs  entaili7ig  coimderable  expense,  xmacco-m' 
panied  hy  a  statement  that  a  bottomry  bond  is 
proposed,  is  not  a  suffi>cient  communication ;  the  law 
does  not  require  the  owners  from  such  premises  to 
draw  the  conclusion  that  the  ship  and  cargo  must 
he  bottomried;  although  it  may  not  be  req^dred 
that  the  words  "  bottomry  of  cargo  "  should  be 
tised  in  tlie  communieation,  the  fact  itself  should 
he  staied,  or  at  least  the  tiecessity  for  a  bottomry 
bond  should  he  an  obvious  and  irresistible  in- 
ference  from  tlie  circumstances  stated. 

A  communication  detailing  the  disasters  to  the  ship, 
and  the  probable  expense  of  repair,  but  not  ex- 
pressing the  intention  to  bottomi-y  the  cargo,  and 
request  ma  (lie  owners  of  cargo  to  wait  for  further 
informaixon,  is  not,  whei'e  any  communieation  is 
necessary,  sufficient;  more  especially  where  tJie 
inform^ion  as  to  the  bottomry  lias  been  given  to 
ths  shipowners^  but  withheld  from  the  ovmers  of 
cargo ;  and  under  such  circum«tcwice8  tVie  oMmefr* 
of  cargo  a/re  not  hownd  to  conclude  tHot  iKe  mcwiw 


will  resort  to  bottomry,  or  to  reply  to  €ie  am' 
munication. 

The  Oriental  (3  Moore  P.  C.  C.  398)  followed;  Tbe 
Bonaparte  (8  Moore  P.  C.  C.  459)  distingui/M. 

Semble,  that  a  master,  being ,  as  agerUfor  ike  carp, 
as  well  as  for  the  ship,  bound  to  do  his  best  for 
the  wliole  adventure,  and  therefore  w)i  ha»f 
entitled  to  bind  ihe  cargo  for  repairs  of  the  Am 
at  the  sole  expense  of  and  wtthotU  reoMonaoi 
possibilUy  of  benefit  to  the  cargo,  cannot  bottomrf 
the  cargo  for  repairs  to  the  ship  when  the  OftSaf 
for  the  repairs  falling  on  the  cargo  would  he  m 
great  that  a  reasonable  and  prudent  owner,  if 
present,  would  not  have  aU^noed  his  cargo  (o« 
oottomried,  but  would  rather  have  paid  tkefrw/^ 
and  transhipped  the  cargo. 

This  was  a  cause  of  bottonnry  instituted  on  bdal 
x>f  Messrs.  Baring  Brothers  and  Co.,  of  Londoi 
and  Liverpool,  merchants  and  bankers,  tiie 
legal  holders  of  a  bottomry  bond  on  the  Umtad 
States  ship  Onward,  her  cargo,  and  itet^ 
against  that  vessel  and  the  cargo  lately  ladei 
therein,  together  with  tbo  freight  due  for  the 
transportation  thereof,  and  gainst  Messrs.  Thomai 
Dunlop  Findlay  and  James  Find  lay,  tradins  nodff 
the  style  of  J.  D.  Findlay  and  Co.,  of  (Hssgov, 
the  owners  of  the  cargo  intervening. 
The  plaintiffs*  petition  was  as  follows : — 

1.  The  Onward,  a  ship  of  933  tons  register  or  tiH» 
abonta  belongisg  to  the  United  States  of  America,  wUM 
on  a  voyage  from  Moalmein  to  Queenstown  or  YthBoA 
for  orders,  and  from  thence  to  a  port  of  diaoharge  iatki 
United  Kingdom  or  on  the  Continent  between  Sordan 
and  Hamborg,  both  porta  inolosive,  laden  with  a  eii|» 
of  teak  timl^r,  was  compelled  to  put  into  Port  Loaii,B 
the  ialand  of  Bianritns,  in  order  to  repair  and  refit 

2.  The  maater  of  the  Onward  being  without  fuidt  Mi 
credit  at  Port  Louis,  and  being   unable  to  pay  Hm  o- 
penaea  of  the  aaid  repairs,  and  the  neoessazv  diabiin»' 
menta  of  the  said  ahip  at  Port  Louia,  so  as  to  enable  the  wA 
ahip  to  reaume  and  prosecute  her  voyage,  was  compeUei 
to  resort  to  a  loan  of  24,369  dollars  and  69  centimes  of  i 
dollar  on  bottomrr  of  the  said^  ship,  her  cargo,  andfreigto 
for  the  purpoae  of  enabling  him  to  pay  the  said  ezpenai 
and  diBbaraements,  which  said  sum  Messrs.  Hondktk 
and  Co.,  of    Port  LooiSj  at  the    request  of  the  flii 
master  by  public  advertisement,  lent  and  supplied  thi 
aaid  maater  at  and  after  the  rate  of  128  dollars  for  eftiy 
100  dollars  advanced,  and  accordingly  the  said  master  by  ft 
bond  of  bottomry  dated  the  13th  Ck}t.  1870,  bv  him  dw 
executed,  in  conaideration  of  the  sum  of  2Ajm  dolks 
and  69  centimes  of  a  dollar  Mauritius  currency  psidtv 
him  by  the  said    Mesars.  Houdlette   and  Co..  bond 
himself  and  the  said  ahip,  and  her  cargo  then  udenM 
board  her,  namely,  about  940  tons  of  teak  timber  aai 
her  freight,  to  ^y  unto  the  aaid  MestfTa.  Houdlette  vA 
Co.,   their   aaaigna   or    order    or    indorsees,   the  aii 
aum  of  24,369  dollara  and  69  centimes  of  a  dollar  Msni- 
tiua  currency,  with  the   aforeaaid   maritinie   preniiB 
thereon,  within  twenty  days  next  after  the  arrival  of  ^ 
Onward  at  her  port  of  discharge  from  the  said  intended 
voyage ;  the  said  payment  to  be  made  both  in  cspM 
and  intereat  in  British  sterling  money  at  and  after  ite 
rate  of  48.  for  every  dollar  so  advanced,  with,  a  oooditios 
that  in  case  the  said  ahip  and  cargo  aforeaaid  ahoald  be 
loat,  miacarried,  or  should   be  oast  away  during  har 
voyage  from  Port  Louis  to  Queenstown  or  Falmouth  for 
orders  and  thence  to  her  port  of  discharge  in  the  Umted 
Kingdom  or  on  the  Continent  between  Bordeaux  sad 
Hamburg,  both  ports  inclusiTe,  then  the  said  sum  d 
24,369  dollars  and  69  centunes  of   a    doUar,  sod  Ai 
aforesaid  maritime  premium  thereon  «^hould  not  be  la- 
coverable. 

3.  The  Onward  subaequently  proceeded  on  her  ani 
voyage,  and  on  the  7th  Feb,  1871  arriTed  with  tin  mH 
cargo  on  board  at  the  port  of  IdverpooL  which  wm 
port  of  discharge,  and  the  said  botlomzy  bond  aflanM 
became  due  and  payable. 

\.  T\a  ^sasi  bond  was  duly  indoned  and 
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on  *Dd  IJTBrpool,  merohftota  ud  bsnksn,  ud 
beckme  and  were  the  legal  holders  ot  the  laid 
OBTj  bond  befeie  and  at  the  time  of  the  initi- 
D  01  thia  mJt. 

The  laid  ihip  hM  been  sold  b;  order  of  thia 
:,  and  the  proeeedi  of  tbe  sale  thareot  hare  been 
^t  into  conrt,  and  the  said  frai^ht  haa  alao  been 

The  aaid  anm  of  24,369  dollan  and  69  OBntimea  of  a 
rHaaritiiia  onrreno}'  aa  aforesaid,  with  the  maritime 
iom  thereon,  etill  remain  dna  ajid  owing  to  the 
tiffa.  Bj  a  deocee  made  on  tbe  IMh  May  1871  the 
t  Hononrable  the  Judge  pronoimoed  far  the  foroe 
'alidit;  of  the  aaid  bond  ao  f ar  aa  regnrded  the  aaid 
tnd  freight,  and  oondemned  the  proceeds  of  the  aaid 
and  freight  in  the  amount  dne  on  tbe  aaid  bond 
aid  principle  and  premium  atill  remain  owing  to  the 
tiffa.  and  the  proceeds  of  the  eaid  ship  and  ber 
it  available  for  pavment  thereof  areTerTinaoffioient 
ach  pajment,  and  the  plaintiSa  are  oompelled  to 
recooree  to  the  aaid  oargo. 
le  answer  of  the  defeDdante  as  origioall]'  filed 
aa  follows  r— 

rhe  leTeral  avermenta  in  the  let,  3rd,  4th,  5th,  mod 
Tticlea  of  the  aaid  petition  are  reapeotively  trae, 
't  auch  of  the  said  avermetite  (if  an;)  as  ma;  be 
aiatent  with  tha  all^ationa  bereinaftCT  contained. 
rhe  seTsral  avermenU  in  the  2nd  article  of  tbe  said 
on  contained  are  respeotiTely  nntrue,  eioept  tbe 
lent  that  the  bottomrr  bond  therein  mentioned  was 

and  eieouted.  whiob  fact  is  admitted  to  be  true, 
rhe  Onward  proceeded  on  the  TOfafrs  in  tbe  let 
e  of  tbe  petition  mentioned  nnder  a  certain  oharter- 
mode  b;  and  between  the  defendanta  and  Uie 
re  of  the  vessel,  who  resided  at  New  York.  And 
iTgo  in  tbe  said  article  mentioned  belonged  to  the 
danta,  and  was  ahipped  at  Uonlmein  on  board  the 
veaael  bv  Hesere.  Tod  Findlaj  and  Co.,  of  Monl- 

on  befa^  of  tbe  defandanta, 

^faen  the  Onuard  pnt  into  Port  Lottia,  aa  in  the 
let  article  of  tbe  petition  mentioned,  the  maater 
d  hia  ahip  in  the  bands  of  Measra,  Hondlette  and 
the  persone  i>  the  2nd  article  of  tbe  petition 
oned,  and  tbe  repairs  and  disbnrsementa  in  tbe  aaid 
rticle  mentioned  were  made,  direetfld,  and  sipendsd 
-  the  ordara,  management,  and  on  the  credit  of  the 
Heaars.  Hondlette  and  Co.,  who  at  the  ontaet 
mplatod  the  necessity  ot  aeonring  tbemselvei  by 

Kitbeoation  ot  the  ehip,  freight,  and  cargo. 
e  master  at  the  Onward  and  the  said  Hassra. 
lette  and  Co.  did  not  commnnicate  to  the  said  ehip- 
if  tbe  said  cargo,  or  to  tbe  defendants,  the  intention  of 
jbecating  the  ship,  freight,  and  cargo,  or  the  oironm- 
ee  which  might  render  inch  hypotlwiation  advisable 
icessar;,  bnt,  on  the  ocntiar;,  witboa^  reaaonable 
or  eicnse,  abstained  from  eo  doing,  althonsb  the 
arstivel;  small  valne  of  tbe  ship  aod  freight  to  be 
d  rendered  it  all  the  more  important  that  sneh 
innication  ihoold  have  been  made. 
A.  reasonable  and  proper  time  was  not  allowed  to 
I  between  the  advertiaementB  tor  tha  bottomrj  loan 
le  scoeptanoe  ot  Hessrs.  Hoodlette  and  Co.'a  offer 
ke  anch  loan. 

)  snbmitted  that  bj  reaaon  of  the  premiaea,  or  Some 
im,  tbe  said  bottomry  bond  ia  void  ae  againat  the 
lanta,  who  had  no  opportunity  ot  opposing,  and 
ot  oppose,  tbe  decree  in  the  eth  artida  of  tlis 
in  mentioned. 
this  aoBwer  the  plaintiSa  replied  originallj 

rhe  defandsots  ainoe  tbe  Slat  Deo.  1868  have  been 
dy  persons  formiDSf  the  firm  of  Tod  Findlkr  and  Co.. 
mlmein,  mentioned  in  the  Srd  artiols  of  tbe  aaid 

Lfter  tbe  master  of  the  Onicord  pot  into  Port  lamia 
reaaii,  he  amployed  Meaara.  Hondlette  and  Co.,  in 
etitioQ  mentionea,  aa  hia  agents,  and  br  hia  dino- 
thar  by  letter  oammanIeat«d  to  tiie  ufendanta' 
at  KodId   ■        -  ~ 


1  diafaMs  at  BomtMqr  badrefnMd  to  iMka  to  tlw  M 
t  adranoaa  ot  more  monaj  Hata  tbay  wn*  b~~ 
«  Mid  obait«t-p«i^  to  adraiM  for  tha  ■ 


[Adh. 


ordinary  disboraaments,  althoiurb  the  aaid  master  re- 
quired mneb  larger  advanoes  far  the  ship's  neoaasary 
repairs  and  eitraordina^  eipenaes. 

4.  Tha  said  Messrs.  Houdlette  and  Co.,  abortly  after 
the  aaid  ship  waa  pat  into  their  hands  at  Port  Lonia, 
offered  the  aaid  master,  in  case  be  should  require  them  to 
do  so,  to  make  the  neoessary  advanoea  for  the  ship's 
repairi,  and  t«  Cake  hie  draft  at  90  days' eight  on  Heisrs. 
Baring  Brothers  and  Co.,  of  London,  at  tiie  rate  of  ."i  per 
cent,  disoonnt  for  the  amount  of  the  adranoos,  together 
wi  h  a  bottomry  bond  on  ship,  oargo,  and  freight,  as 
oollateial  secun^ ;  the  bond  to  be  Toid  should  the  draft 
be  aoospted.  The  aaid  master  and  tbe  aaid  Messrs. 
Hondlette  and  Co.  by  letter  oommunioatad  to  the  ownera 
of  the  Onviard  the  circumstsucsa  of  tbe  said  ship's 
distreas  and  the  aforeaaid  offer  of  the  aaid  Mesars.. 
Hondlette  and  Co.,  and  the  aaid  master  by  his  letter 
reqaosted  tha  aud  ownera  to  give  him  their  directiona  on 
the  Bubjeot.  The  asid  ownera,  shortly  after  reoeiving 
aucb  letters,  by  letter  oommunicsted  with  tbe  defendants 
at  Qlasgow,  and  forwarded  to  them  copies  ot  the  said 
laatl*  mentioned  lettera  ot  tbe  said  maater  and  of  tiie 
said  Messrs.  Hondlette  and  Co. 

5.  The  defendants'  houaaa  at  Houlmein  and  Glaagow 
respeotivelj  received  the  letters  referred  to  in  the  2nd 
artiole  of  thia  reply  in  time  to  have  communicated  with 
the  aaid  Master  at  Port  Louis  before  the  giving  of  tha 
said  bottomrv  bond. 

leived  tbe  aaid  oopiee  of  lettera 

tbemto 

_      __  _ at  Port 

Louia  before  the  giving  of  tbe  said  bond. 

7.  Tha  defendanta  did  not  at  any  time  anawer  tbe  aaid 
oommunicationa  of  the  eaid  Msesrs.  Hondletl^  and  Co. 
or  in  any  wa^  communicate  or  attempt  to  oommunicatl 
with  the  aaid  master,  or  to  direct  him  not  to  give  or  to 
prevent  him  from  giving  tbe  aaid  bottomry  bond  on  tha 
said  cargo, 

6.  Tbe  aaid  bond  waa  duly  advertisad  for  sale,  and  waa 
anbsequently.  and  after  a  proper  interval  had  elapaad, 
aold  by  aoction  in  the  usual  way.  There  were  sevetal 
bidders  at  the  sale,  and  the  aaid  Heasrs.  Hondlette  and 
Co.  were  the  loweat  biddera  in  premium,  and  the  said 
bond  was  knocked  down  to  them.  Tbe  aaid  bond 
waa  not  advertised  tor  until  the  aud  ship  was  ready  for 
sea,  and  up  to  that  time  the  master  of  the  aaid  ship  had 
eipeoted  to  hear  from  her  owners,  and  bad  hoped  to  ha 

Ent  in  fonda,  and  had  not  finally,  determined  to  caaort  to 
ottomry  of  the  aaid  ahip  or  har  cargo  or  freight. 
9.  There  was  every  reason  to  buiave  that  the  said 
ahip  and  her  freight  to  be  samad  would  ha  sntbdent,  or 
nearly  sufficient,  to  meet  th*  aaid  bond,  and  a  laige 
portion  of  the  snm  advanced  im  bottomry  waa  raised  for 
the  purpose  of.  and  waa  eipondad  in,  defraying  obargea 
incurred  on  the  aaid  cargo  at  the  Mauritina  tot  ai»- 
charging,  storing,  and  otherwise. 
'"   "        as  herein  appears,  tha  pluntiffs  deny  tha 


truth  ot  tbe  aeveral 


asa 


I  contained  in  the  aaid 


To  this  reply  the  defendanta  rejoined  aa  fol- 
I.  Tha  avermenta  contained  in  tha  lat  and  Srd  artlelaa 


artiob  of  the  reply,  were  aupplied  to  him  by  the  owners 

ot  the  ship,  and  be  was  nnd " — *  "" '~~ 

and  did  not  borrow,  them  oi 


ot  the  ship,  and  be  was  nnder  no  neoeaaity  of  borrowing. 


a.  Meaara.  Hondlette  and  Co.  did  o  ... 

defendants'  firm  at  Glasgow  as  mentionsd  in  the  ibd 
artiale  of  tbe  reply. 

S.  liie  aaid  Meaars.  Hondlette  and  Co.  did  not  inform 
tha  dafmdanta'  firms  at  Houlmein  or  at  Q-laegow  at  any 
intention  on  tbe  part  of  tha  master  of  the  Cbuoanl  to 
hare  reoonras  to  bottomry,  nor  intimate  to  tha  defendanta 
that  there  would  ha  any  neoaaaity  tor  ao  doing,  aud  it 
VB*  attar  the  veaaal  had  left  Prat  Louis  that  theyoom- 
mnnioated  to  the  defendants  for  the  first  time  any  in- 
formation whatsoever  relating  to  the  advance  ot  money 
to  the  master  of  the  Onward  on  bottomry. 

4.  nis  Brat  intimation  whioh  tha  detandants  raosivsd 
of  BaylntentlaQarpTopoMlon  thapartof  thamaatar  ^ 
,..«.._.._  I j^  bottomry  was  raoelTed 


a.  C.  and  B.  P<Blh»L,«L  Km 


^: 
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York,  the  owners  of  the  ship,  being  the  letter  mentioned 
in  the  4th  article  of  the  reply.  The  said  copy  was 
enclosed  in  a  letter  dated  the  25th  Aug.  1870,  and 
written  by  the  said  Messrs.  0.  and  B.  Poillon  to  the 
defendants,  and  received  by  them  in  the  following  Sept., 
being  the  letter  of  the  owners  referred  to  in  the  4th 
article  of  the  re^ly. 

5.  On  the  receipt  of  the  letters  in  the  last  article  men- 
tioned, the  defendants  reasonably  inferred  that  the  vessel 
woold  have  left  Port  Louis  before  any  communication 
from  them  ooold  have  reached  the  said  Maxtor,  and  that 
it  would  consequently  have  been  useless  to  have  at- 
tempted to  make  any  such  communication. 

6.  Save  as  herein  admitted,  all  the  several  averments 
in  the  said  repl^  contained  are  untrue. 

7.  It  i^  submitted  that  under  the  ciroumstancos  stated 
in  the  defendants'  answer,  and  in  the  3rd,  4th,  and  5th 
articles  of  this  rejoinder,  the  several  averments  in  the 
■aid  reply  contained  would,  if  true,  be  immaterial  and 
irrelevant. 

The  pleadings  were  thereupon  concladed,  but 
at  the  hearing,  the  facts  showing  that  the  bond 
had  been  given  as  collateral  security  for  a  bill  of 
exchange,  the  defendants,  at  the  suggestion  of  the 
court  (a)  amended  their  answer  by  adding  the  follow- 
ing article : — 

2a.  The  bond  in  the  petition  mentioned  was  given  only 
aa  a  collateral  security  for  the  payment  of  a  bill  of 
exchange  for  51302.  9«.  3(L  drawn  by  the  master  of 
the  ship  on  Messrs.  Baring  Brothers  and  Co.,  and  the 
■aid  bill  of  exchange  was  accepted  and  paid,  or  if  not 
accepted  and  paid  was  not  duly  presented,  or  if  presented 
and  dishonoured  the  said  bill  was  not  protested,  and  due 
notice  of  dishonour  of  the  said  bill  was  not  given  to  the 
drawer  or  to  these  defendants. 

To  this  additional  article  of  the  answer  the 
plaintiffs  replied  by  pleadinf^  in  lieu  of  article  4  of 
their  reply  the  following  article : — 

4.  The  said  Messrs.  Houdlette  and  Co.  shortly  after 
■aid  ship  was  put  into  their  hands  at  Port  Louis,  offered 
the  said  master  in  case  he  should  reauire  them  to  do  so, 
to  make  the  necessary  advances,  and  to  take  his  dnUft  at 
90  days'  sight  on  Messrs.  Baring  Brothers  and  Co.,  of 
London,  at  the  rate  of  5  per  cent,  discount,  for  the 
amount  of  the  repairs  of  the  Onward,  together  with  a 
bottomry  bond  on  ship,  cargo,  and  freight  as  collateral 
security,  and  accordingly  the  arrangement  and  terms 
upon  which  the  said  bul  and  bond  were  respectively 
drawn  and  executed  were  at  the  time  of  such  drawing 
and  execution  put  into  writing  and  embodied  in  a  letter 
from  the  said  Messrs.  Houdlette  and  Co.  at  such  time 
handed  to  the  master  of  the  Onwardy  which  letter  was 
and  is  in  the  words  and  fig^es  following,  that  is  to 
■ay : — 

Port  Louis,  Mauritius, 
13th  Oct.  1870. 
Captain  J.  H.  Hewitt, 
Ship  Onward. 

Dear  Sir, — We  beg  to  acknowledge  the  receipt  of  your 
bills  at  90  days'  sight  on  Messrs.  Baring  Brothers  and 
Co.,  London,  in  our  favour  for  (5130Z.  9$.  3d.)  baj  five  thou- 
sand, one  hundred  and  thirtv  pounds,  nine  shillings,  and 
three  pence  sterling.  These  bills  we  take  with  a  bottomry 
bond  on  your  ship,  freight,  and  cargo  as  collateral 
security,  with  the  express  understanding  anii  agreement 
that  the  bond  should  be  cancelled  on  the  prompt  payment 
by  the  owners  of  the  vessel  to  Messrs.  Biding  Brothers 
and  Co.  of  the  amount  of  the  above  bills,  together  with 
their  charges ;  otherwise  the  bond  to  be  enforced,  principal 
and  interest.  We  remain.  Dear  Sir,  your  obedient  ser- 
vants, Houdlette  and  Co. 
The  said  master  and  the  said  Messrs.  Houdlette  and  Co. 


(a)  The  learned  judge  on  the  defendants  wishing  to 
raise  the  defence  that  the  bond  was  given  as  collateral 
security  to  bills  of  exchange,  which  they  alleged  had 
been  accepted  and  paid,  pointed  out  that  such  a  defence 
ought  to  be  raised  on  the  pleadings,  so  as  to  give  the 
plaintiffs  notice  of  the  defence.  He  quoted  TKe  Bonc^ 
parte  (8  Moore  P.  C.  C.  459^  as  Rhowixv^  th«  practice  of 
the  court,  and  gave  leave  to  the  d«l«iidjKiAA  \a  wnscA 
pleadings. 


by  letter  oommnnioated  to  the  ownen  of  tin  Owvi 
the  ciroumstanoes  of  the  said  sh^'s  diatzen  lad  tht 


aforesaid  offer  of  the  said  Mesara.  Hondlette  sad  Cb, 
and  the  said  master  bj  his  letter  reanetted  the  aid 
owners  to  give  him  their  directions  on  tne  nibieet  Thi 
said  owners,  shortly  after  receiving  sndh  lettsn,  bj  kte 
communicated  wiUi  the  defendaiits  ai  Glaagov,  vd 
forwarded  to  them  copies  of  the  said  last  mentuHi 
letters  of  the  said  master  and  of  the  said  Messrs.  Hiai 
lette  and  Co.  The  said  owners  of  the  Onward  did  M 
promptly  (and  in  fact  never  did)  pay  to  the  aaid  Mmh 
Baring  Brothers  and  Co.  the  amount  of  the  said  fafli^ 
and  their  charges,  as  provided  by  the  said  agreemenlknl 
never  in  any  way  provided  for  the  payment  of  the  ail 
bills  or  bond,  but  on  the  contrary  refused  to  p»c 
provide  the  amount,  and  elected  and  determinatu  te 
the  said  bond  should  not  be  cancelled,  bat  shonld  bilA 
to  be  enforced.  The  said  bills  were  accepted  by  tfaeafl 
Messrs.  Baring  Brothers  and  Co.  nnder  an  Mmagmai 
between  themMlves  and  the  said  Messrs.  Houdlette  al 
Co.,  but  not  in  payment  of  the  amount  secured  by  tte 
said  bond,  and  was  paid  by  the  said  Messes.  Bni 
Brothers  and  Co.  in  pursuance  of  the  said  anaonai 
and  not  otherwise,  and  not  on  acceont  or  in  iatiilirtin 
of  the  said  bond.  The  said  master  of  the  Onworihi 
not  at  the  time  of  the  drawin^^  of  the  said  biOi,  or  d 
any  time  afterwards,  any  fnnds  whaterer  in  the  iiakd 
the  said  Messrs.  Baring  Brothers  and  Co.,  and  spos^ 
arrival  of  the  Onward  at  I^Tcrpool,  as  in  the  patitfai 
mentioned,  refused  to  take  up  the  said  hiUa,  ud  ik 
defendants  never  oiF<ned,   and    nerer    were  ree^f  * 


V 


willing,  to  provide  funds  for  the  said  bills.  Thib  pliiitii 
further  say  that  the  additional  article  nnmoend  k 
to  the  answer  filed  in  this  cause  is  immatexxal  ai 
irrelevant. 

On  the  7th  Jan.  1868  the  Onward,  whidi « 
then  the  property  of  one  B.  J.  Trask,  of  Set 
York,  was  chartered  to  'Messrs.  T.  D.  Findlij  mi 
Co.,  of  Glasffow,  to  carry  a  cargo  of  coals  to  i  pflt 
in  India  or  China,  and  thence  proceed  to  AmlMnt 
for  orders  to  load  at  Mouhnein,  Kangoon,  Buum, 
or  Akyab,  one  port  only,  a  cargo  of  rice  in  faip 
or  teak  timber,  or  planks,  and  thence  proceed  wik 
such  cargo  to  Qneenstown  or  Falmoath  for  ordn 
for  a  port  of  dischazge  in  the  Uziited  Eiiuita 
or  on  the  Continent  hBtween  Hamburgh  and  Bor 
deaux,  both  inclusive,  or  to  a  safe  port  in  ike 
Baltic ;  the  charterers  paying  fineight  61  k 
for  teakwood  per  load  of  fifty  cable  feet  for  tk 
United  Kingdom  or  the  Continent,  snch  fir^ghl  to 
be  paid  as  follows  :  3000L  to  be  adyanoed  b 
England  by  the  charterers'  acceptances  at  tfane 
and  six  months,  sufficient  cash  at  current  nierf 
exchange  for  necessary  disbursements  of  diip 
abroad,  not  exceeding  700L,  say  not  over  SOOLiA 
port  of  discharge  of  outward  cargo,  and  ^ 
balance  at  Dort  of  loading  of  homeward  cargo; 
and  after  deducting  previous  advances  from  giott 
estimated  freight,  one-third  of  balance  to  be  pa^ii 
cash  to  the  shipowners'  agents  on  arrival  at  final  port 
of  discharge,  and  the  remainder  on  right  deliTei7<' 
the  cargo  dv  approved  bills  or  in  cash,  at  chartofln' 
option;  should  the  ship  be  ordered  to  Shan^ 
to  discharge  the  outward  cargo,  the  charterers  to 
advance  200L  additional  for  disbursements  there; 
the  master  to  sign  bills  of  lading  as  pioacniifMi 
but  not  below  current  rates  of  freight,  withosfc 
prejudice  to  the  charter-party.  There  was  a  seooii 
clause  in  the  charter-party  by  which  it  was  agreed 
that  on  the  arrival  of  the  ship  at  her  l^fi^W  po^ 
the  charterers  shonld  have  the  option  of  empSbnng 
the  ship  for  one,  two,  three,  or  four  intermediito 
voyages  from  Bangoon  or  Moolmdn  to  Gakntii 
with  a  cargo  of  teakwood ;  freight  to  be  pud  i* 
specified  rates,  and  Bu£BiGient  oaah  for  the  dU^ 
oxdsnajrjr  dishnrsementa  to  be  adyaaoed  to^ 
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paid  on  receipt  of  discharge  from  master,  less 
dOOL  to  be  retained  by  charterers  till  advice  of 
ship  having  sailed  on  her  homeward  voyage. 

The   Onward  sailed   under    this  charter-party 
flrom  Liverpool  with  a  careo  of  coals,  and  pro- 
ceeded to  Shanghai,  and  there  discharged;  she 
then  proceeded  to  Amoy  for  orders,  and  was  there 
ordered  to  go  to  Moulmein ;  she  went  to  that  port. 
Mid  there  loaded  a  cargo  for  Bombay  under  the 
■econd  clause  in  the  charter-party.    On  her  voyage 
to  Bombay  she  met  with  iMid  weather,  and  was 
diunaged.    At  Bombay  the  master  attempted  to 
raise  Ixinds  from  the  charterers*  agents,  William 
NichoUs  and  Co.,  to  pay  for  the  ship*s  repairs. 
The  agents,  however,  declined  to  advance  more 
than  ordinary  ship*s  disbursements ;    they  com- 
manicated  by  telegram  at  the  end  of  June  1869 
with  the  de^ndants  at  Glasgow,  and  the  defend- 
ants directed  them  by  telegram,  afterwards  con- 
firmed by  letter,  not  to  exceed  ordinary  disburse- 
mentSy  as  they  had  already  advanced  bevond  what 
had  been  earned  on  the  outward  voyage.  The  defend- 
ants on  22nd  July  1869  again  wrote  to  their  agents 
in  Bombay,  acknowledging  their  agents'  letter  of 
22nd  June  1869  as  to  the  damage  to  the  Onward, 
and  saying  that  they  thought  **  it  not  improbable 
that  the  master  will  be  unable  to  raise  sufficient 
ftinds  on  bottomry  to  pay  the  repairs,  in  which 
case  it  may  be  necessary  to  bring  her  to  a  sale,'* 
and  again  declining  to  make  nirther  advances 
if  the  ship  was  unable  to  complete  her  voyage. 
The  agents  actually  advanced,  with  the  consent  of 
Wk  member  of  the  defendants'  firm  who  was  at 
Bombay  at  the  time,  7500  rupees,  and  the  master 
obtained  lOOOZ.  from  his  owners,  who  authorised 
him  to  draw  for  that  amount  upon  the  plaintiifs. 
This  enabled  him  to  complete  the  repairs  of  his 
ahip.    On  the  5th  Sept.  1868  the  Onward  had 
become  the  property  of  Messrs.  G.  and  B.  Poillon, 
wealthy  merchants  m  New  York,  and  on  5th  Aug. 
1869  Messrs.  Poillon  wrote  to  the  defendants, 
informing  them  of  the  change  of  ownership,  and 
that  the  plaintiffs  would  act  as  agents  of  the  ship 
in  Europe.    The  ship  again  went  to  Moulmein, 
and  there  loaded  a  cargo  of  teakwood  and  carried 
the  same  to  Calcutta,  where  she  discharged ;  she 
then  returned  to  Moulmein,  and  there  loaded  for 
Sniope  a  cargo  of  teakwood,  for  which  the  master 
ai^ed  bills  of  lading  at  the  then  current  rate  of 
fireiffht,  3L  5«.  per  load  of  50  cubic  feet.    She  was 
loa£d  by  Tod,  Findlay,  and  Co.,  who  were  the 
representatives  of  the  defendants'  firm  at  Moul- 
mein.   The  master  had  from  the  charterera'  agents 
at  Moulmein  about  592L  for  disbursements.    The 
charterers   advanced   altogether  73802.   14s.  2d,, 
leaving  a  balance  due  for  freight  on  the  ship's 
arrivaTin  England  of  2338Z.  Qs.  6d. 

The  Onward  left  Moulmein  for  Europe  on  1st 
April,  1870,  but  at  the  mouth  of  the  Mozambique 
Ohannel  she  encountered  bad  weather,  and  was 
compelled  to  put  into  Port  Louis,  Mauritius,  where 
■he  arrived  on  1 1th  June  1870.  The  mails  leaving 
Mauritias  for  Ghreat  Britain  between  the  29th 
June  and  24th  Oct.  1870  were  as  follow : — 

Lsave  Port  Louis.  Delivered  in  Glasgow. 

let  July SOth  July. 

aWhJnly    80th  Aug. 

aethAng 29th  Sept. 

28rd8ept 24th  Oct. 

UstOot aSthNov. 

The  only  means  of  oommanication  between 
ICanritiai  and  Ghreat  Britain  or  the  United  States  . 


was  by  French  mail  between  Port  Louis  and 
Aden,  and  thence  vid  Marseilles  or  Southampton. 
There  was  no  direct  telegraphic  communication 
from  the  Mauritius,  but  messages  could  be  sent  to 
Aden  by  the  mail  steamer,  whence  they  would  be 
forwarded  by  telegraph.  The  time  required  to 
send  a  message  to  Glasgow  from  Port  Louis,  or 
vice  versa,  by  steamer  and  telegraph  was  frem 
twelve  to  fourteen  days,  i.e.,  from  ten  to  thirteen 
days  by  mail  steamer  between  Aden  and  Port 
Louis,  and  ten  to  fourteen  hours  by  telegraph 
between  Aden  and  Glasgow.  The  mails  from 
England  to  Aden  and  Port  Louis  during  the  same 
period  were  as  follow : — 


Leare  England. 

8tb  July, 
iith  Aoip. 
2nd  Sept. 
2^th  Sept. 


Leave  Aden. 


23rd  July. 
aOth  Aug. 
17th  Sept. 
23rd  Oct. 


ArriTe  at  Port  Louis. 


6th  Aug. 
4th  Sept. 
let  Oct. 
3rd  Nov. 


B^  the  first  mail  after  the  Onward  put  into  Port 
Louis,  1st  Julv,  the  master  wrote  to  nis  ovmers  in 
New  York  as  follows : — 

Port  Louis,  Mauritiiu,  29th  Jane  '70. 
MoBsra.  C.  and  B.  Poillon, 

224,  South  Street,  New  York. 

Hon.  Sire, — ^Aftcr  greeting,  I  heg  to  inform  you  that  bj 
cironmstancea  moat  unfortunate  I  have  been  comi>ellea 
by  atreaa  of  weather  to  seek  this  port  for  repairs,  arriving 
on  the  12th  of  this  month  too  late  for  the  laat  mail. 

The  caanaltiea  of  the  voya^  are  aa  follows.     Left 
Moulmein,  or  mouth  of  the  Saltoeen,  on  the  lat  April 
laat  with  a  full  cargo  of  teak  timber  and  planks,  about 
990  tone,  and  60  baga  of  giuino,  or  about  5  tons.    [The 
letter  then  set  out  the  first  part  of  the  voyage,  which  is 
immaterial.]     At  noon  on  the  15th  May  sighted  the 
Boderigoa  lalanda,  and  paaaed  to  the  aouthward  of  them. 
Nothing  further  occurred  worthy  of  note  until  the  Slat 
May,  6h.  30  m.  p.m.,  after  a  day  of  continued  aqualla  and 
varying  winds  a  heav^  gale  hroke  upon  the  ahip  from  the 
weatward  with  a  continual  increase  for  thirty-aix  houra, 
during  which  time  the  aeaa  were  fearful  in  ahruptneas. 
The  ahip  laboured  and  plunged  heavilv  throughout  the 
night.    By  9h.  a.m  we  were  making  950  strokea  per  hour 
of  Adair*  a  double-action  pumpa,  and  both  main  and 
mizen  maata  badly  aprunff.    The  bowaprit  had  wrought 
ao  much  during  the  gale  that  the  cutwater  is  quite  drawn 
from  the  stem,  and  1  aubaeqnently  found  that  the  pall- 
bit  beam  aupporting  its  heel  also  carried  away,  and  all 
the  woodwork  about  the  night-heads  started.    At  lOh. 
80m.  a.m.  Slat  May,  sea  account  latitude  29°  49^,  longi- 
tude 43°  49^  eaat,  after  a  conaultation  with  the  officers 
and  crew,  it  was  found  expedient  for  the  benefit  of  all  oon- 
cemed  to  deviate  from  the  proper  oourae  of  the  voyage  and 
seek  thia,  our  neareat  port,  for  repairs.  On  the  13th  ult.  waa 
towed  into  the  harbour  and  moored  aafely.     On  the  15th 
Burveyora  came  on  board  and  recommended  to  discharge 
until  the  leak  ahould  atop.  On  the  16th  called  for  tenders 
for  the  diaoharge  and  atorage  of  the  cargo,  one  of  which 
waa  accepted,  and  began  to  diacharce  on  the  17th  ult. 
We  are  now  a  little  more  than  half  diacharged,  the  ahip 
still  making  water  about  four  inchea  per  hour,  and  will 
have  to  go  in  dock  by  all  probability.    Tenders  for  the 
work  have  been  duly  aent  in,  and,  as  near  as  can  be 
estimated,  it  will  take  from  $15,000  to  $17,000  to  phuse 
her  in  repaira.    Measrs.  Houdlette  and  Co.  agree  to  take 
my  draft  at  90  days'  sight  on  Meaars.  Baring  Brothers 
and  Co.,  of  London,  at  the  rate  of  5  per  cent,  discount, 
for  the  amount  of  repaira  on  my  veaeel,  together  with  a 
bottomry  bond  on  snip,  freight,  and  cargo  aa  collateral 
security.    Should  you  not  approve  of  this,  please  advise 
by  wire  through  Meaara.  Baring  Brothers  and  Co.,  of 
London,  being  the  readieat  mode  in  which  inteUigenoe 
oan  be  conveyed  to  this  island.    It  will  take  at  least  ten 
days  more  to  discharge,  and  probably  twenty  to  twenty- 
five  days  in  repairing,  and  at  least  one  month  to  reload. 
Yon  will  therefore  have  ample  time  for  advising  me  by 
letter.    In  the  mean  time  a  faithful  aad  proper  attention 
shall  be  paid  to  bU  the  work  and  ezpenditnre  as  fiur  as 
lays  in  the  power  of  your  humble  servant, 

Jaxbs  H.  HsvmT. 
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The  tenders  referred  to  in  the  letter  for  the 
discharge  and  storage  of  the  cargo,  and  for  the 

repairs  of  the  ship  were  procured  through  the 
United  States  Consul  and  Messrs.  Houdlette  and 
Co.,  who  were  employed  by  the  master  to  act  aa 
the  agents  of  the  ship,  and  the  repairs  ncre  after- 
wards executed  on  the  credit  of  Messrs.  Houdlette 
and  Co.  Although  an  estimate  was  made  of  the 
cost  ot  the  repairs  before  they  were  commenced, 
no  estimate  was  made  of  what  the  value  of  the 
ship. would  be  after  the  repairs  had  been  done. 
When  the  repairs  were  completed  the  ship  was, 
as  appeared  from  her  subsequent  sale  in  England, 
actually  of  less  value  than  the  amount  whicn  bad 
been  expended  on  her  for  repairs.  By  the  same 
mail,  1st  July,  Messrs.  Houdlette  and  Co.  wrote  to 
the  shipowners,  and  also  by  the  master's  directions 
to  the  shippers  at  Moulmein  and  to  the  defendants 
at  Glasgow.    The  letters  were  as  follows  ;— 

Manritiai,  29th  jDce  1S70. 
HesBrs.  Tod  FindUT  and  Co.,  Moulmein. 
—        ""     —We  hereby  htg  to  Klyise  yon  that  ths 


the   Bouthem   point  of   Madagaaoar   and   the  Atrioan 

She  haa  been  ■nrvaysd  and  fonnd  ma^(r  f°^'  inohea 
of  watar  an  boar,  her  main  and  mizen  maata  badly 
■prDDB,  and  pall-bit  beam  broken. 

Her  oareo  ia  now  nearly  diacharmd,  and  she  will  ^ 
into  dock  in  a  few  daya  where  abe  will  oare  to  be  atripp^, 
oaolked,  and  re-coppered,  and  her  btoken  maata  and 
beam  replaced  by  new. 

By  next  opportanity  will  be  able  to  ^re  yon  fnrther 
tnd  thanking  yon  for  your  forhiifrhtlj  ai~ 


onlan  re^rnlarly  i 


.„ jired  from  BaJipMn,  remain,  dear 

. .     IT  obedient  iBTTanti, 

HOCDLITTI  AND  CO. 

Manritiaa,  30th  Jnne  1870. 
To  T.  D.  Findlay,  Esq..  Olaagow. 

Dear  Sir.— We  hereby  be?  to  adriBe  yon  that  the 
Amarioan  ahip  Otiaard  from  Monlmein  with  timber  tot 
Cork  or  Falmonth  for  orders  pnt  in  here  on  the  11th 
initant  for  repaira,  ahe  haTing  aiperienoed  bad  weather 
between  the  eoatbem  point  of  Hadagaaoar  and  the 
African  coast. 

She  has  been  snrreyed  and  toand  making-  fonr  inches 
of  water  per  hour  in  atill  water,  and  her  main  and  miun 
maeta  fonnd  sprung,  and  pall. bit  beam  broken,  and  waa 
recommended  by  the  anrveyors  to  discharge  for  further 
examination,  and  ahe  i>  now  nearly  diBcharged,  and  will 
Se  obliged  to  go  int«  dock  and  bo  atripped,  oanlked,  and 
re  coppered ,  and  broken  masts  and  beam  replaced  by  new. 

We  think  that  ahe  will  be  detained  here  abont  two 
montba  longer  to  finish  diaoharging,  make  the  neoessary 
repairs,  and  reload,  and  her  eipenses  here  will  amount  to 
abont  40001. 

By  neit  opportnoity  we  shall  be  able  to  ^re  yon  more 
partii-nlara.  and  in  the  mean  time  remain,  dear  Sire,  yonr 
obedient  serranta,  HousLBiTi  AND  Co. 

HauriUns,  Ist  July  1870. 
Messrs.  C.  and  B.  Feillon,  New  York. 

Dear  Sirs, — We  hereby  beg  to  advise  yon  that  yonr 
ship  Onward,  Captain  Hewitt,  from  Monlmein  with 
timber  for  Cork  or  Falmonth  for  orders,  pnt  in  hereon 
the  11th  ultimo  in  diatress,  haying  eiperienoed  heavy 
weather  an  the  31st  May  in  latitude  2SP  46'  south,  lonp- 
tnde  13°  49'  E.  oannat:  her  to  spring  a  leak. 

She  has  been  socveyed  and  found  to  be  making  about 
fonr  inohea  ot  water  an  honr  in  our  harbour,  her  main 
and  mizan  maata  badly  aprang.  and  pall-bit  beam  broken, 
and  some  of  bee  aaQs  gone .  The  anrreyora  reoommanded 
her  oargo  to  be  discharged  in  order  to  lighten  the  ahip 
for  farther  examination,  and  now  that  the  aaigo  ia  nearly 
out,  the  leak  oontinnea  the  same  as  when  she  wae  first 
BurTeyed,andahe  has,  therefore,  been  reoommended  to  go 
hito  dock  and  be  strippeil.  oolked,  and  re-ooppered,  and 
her  maetl  and  beams  bniken  to  be  replaoed  by  new, 
whjoh  we  think  will  detain  Vb»  ahip  e.^nLb  \.wq  moaUia 
ioDfer  with  the  reloadins  of  Qw  cazso,  im^  vii^  em^ 


aboDt  («00£.)  lay  ton . 

the  purpose  of  proetmng  funds  fbr  the  paynuoit  of  ttMi 
repairs  we  have  proposed  to  Captain  Hewitt  to  lak*  b 
draft  on  Hessrs.  Baring  BrotbJem  and  Co.,irf  bisda, 
drawn  at  90  days'  si^ht  at  5  per  oent.  diaoinmt,  vib  i 
bottomry  bond  on  ship,  oargo,  and  freight  as  ecdlstad 
Bocnrity,  with  the  understanding  that  the  bond  ihill  hi 
null  and  void  provided  the  draft  be  aooepted,  and  ihMM 
yon  approve  of  this  proposal,  yon  will  plaaae  pUee  iaib 
hands  of  Messrs,  Baring  Brothers  and  Co.  anffiriM 
tunda  to  meet  the  drafte  upon  praaeutation. 

Captain  Hewitt  will  write  by  this  opportnnity,  ai 

E've  yon  all  the  partioulars  of  hie  case,  and  by  the  ari 
Ekving  on  the  29th  instant  we  ebaU  be  able  to  iifcn 
you  of  farther  progress,  and  in  the  raewi  time  rMMS. 
dear  Sirs,  HoiTi>i>Km  AXD  Co. 

On  9th  July,  after  the  discharge  of  the  catgo,! 
second  survey  was  held,  and  the  ship  ordered  iU» 
dry  dock.  She  went  into  dock  on  llUi  Joly.  Bj 
the  mu!  leaving  29th  July  the  mAater  again  wiMc 
to  his  owners  in  New  Tork,  annonncing  whit  U 
been  done,  and  the  repairs  reoommended  by  lb 
snrveyors,  and  saying  that  he  hoped  to  leovedod 
on  30th  July  and  to  commence  reloadinginanolkt 
week,  which  he  hoped  to  finish  in  a  mootii.  Bf 
the  mail  leaving  on  26th  Aag.  the  master  tpk 
wrote  to  hia  owners  in  Sew  York,  sayir^  tint  tk 
repairs  were  not  yet  finished,  that  hahadbegn 
to  reload,  but  that  it  wonid  still  take  thir^  or 
forty  days,  ^ain  saying  that  he  hoped  to  UN 
advices  from  them  "  by  next  mail  m  regard  U 
raising  of  funds,  of  which  I  mentioned  m  wf 
letter  of  29th  June  last,  namely,  Messrs.  HoadMe 
and  Co.  agree  to  take  my  draft  at  90  days'  li^ 
on  Messrs.  Baring  Brothers  and  Co.,  of  Loedw 
at  the  rate  of  5  per  cent,  for  the  araoant  of  renin 
on  my  vessel,  together  with  a  bottomry  bona  oi 
ahip,  freight,  and  cargo  aa  collateral  secniiq^ 
Should  you  not  approve  of  this,  please  advise  n 
wire  through  Messrs.  Baring  Brothers  and  Co," 
London,  being  the  readiest  mode  in  which  is- 
telligence  can  be  conveyed  bo  this  island."  5' 
communication  was' sent  to  the  shippers  at  Hog]- 
mein  or  to  the  defendants  at  Glasgow  by  eithff  d 
the  last  mentioned  mails. 

On  25th  Aug.  1870  Mesars.  PoiUon,  the  aUp- 
owners  ot  New  York,  wrote  to  the  d^endanti  tf 
Glasgow  as  follows  : — 

C.  iwn  R.  Poii.ix>K, 

Shipbnilders,  Shipwrights,  Canlkera,  and  SparlUn 

324,  South  Street,  New  To^, 

25th  Ana.  ISn 
Heaars.  T,  D,  Findlay  and  Co., 
Glasgow,  Sootland. 

Qentlemen,— By  the  enoloeed  oopies  of  lettan  raeanl 
from  Captwn  -Hewitt  and  Meaara.  Hondlette  and  Ca, 
yoa  will  perceive  that  the  ahip  Oninard  noder  cbutata 
youraelt  has  been  compelled  to  pnt  intA  Hanritiw  ii 
diatress,  and  will  proMibly  be  detained  thwa  tor  tn 
months  or  more  for  repairs.  The  information  oobIhmI 
in  the  letters  is  all  the  partionlar*  we  haveofUtediiHtK 
If  we  should  obtain  anything  f tuiher  of  ImportaMe,  <il 
advise  by  Arat  opportnnity  after  reoeipt.  Tonr  iiliiiiBct 
servanta,  C,  AHS  B.  PoiU^N,  per  E,  H.  0IBK. 

The  enclosares  referred  to  in  the  letter  were  tte 
letters  of  29th  Jane  and  lat  July  1870beronMl 
out,  and  the  above  letter  and  eDclosoras  wen 
delivered  to  the  defeodaata  at  Glaseow  m  SA 
Sept.  1870. 

By  the  miul  leaving  Fort  Lonis  oq  SSiA  BtfL 
the  master  again  wrote  to  hia  owners  in  NewTm 
saying  that  he  bad  not  yet  completed  rdoadte 
bnt  that  he  hoped  "  by  the  8th  of  next  m^^toDl 
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. I,  lath  Sept  1870. 

T.  D.  F!iidli7,  Ski.,  Olugo*. 

Dtsr  Sir, — oiiioe  writing  yon  on  tbe  SOtb  June  the 
Omaari  hM  oome  oat  of  dook,  and  hu  now  finished  her 
reiMkin,  bat  the  iteTedoroa  do  not  appstu  to  imderat»ud 
tbe  work  of  itowins  tusbar,  and  the  UbOBr  of  taking  in 
the  eanra  aeemi  to  oiag,  bat  tbe  captain  hopes  to  baTe 
Sniahed  in  abont  two  wcaka,  and  we  hope  to  eee  the 
Teaad  awaj  loon  aftar. 

Hia  Onward  haa  been  Ter;  thoronghly  repaired,  and  we 
b«IiaTa  her  to  be  a  fcood  itrong  ahip,  and  C^ptun  Hewitt 

m  left  nothing  ondone  to  pash  forward  the  work  a<  fast 


[Ajim. 


"iSiST 


ble. 


With  nothing  of  importanoe  to  add,  we  remain,  dear 
Bir,  jonr  obedient  serranta,         HoncLiTTa  ASD  Co. 

Messrs.  Hondlette  and  Co.  also  wrote  under  the 
same  date  to  tbe  Bhippers  at  Uoulmein  to  the 
•une  effect.  The  master,  having  received  no  com- 
mnnicatioii  as  to  raising  funds,  advertised  od  5th 
Oct.,  through  the  United  States  Consul,  in  the 
Jfowrtfiiu  Commerdcd  GaietU  for  a  loan  on  hot- 
toinry.  The  hond  was  sold  by  auction  at  the 
XJnitod  States  Consulate,  and  three  bids  were 
iii»de.  Tbe  advertieement  and  the  result,  as 
certified  by  tbe  ITiiited  States  Consul,  ore  as 
toUow  :— 

Captain  Hewitt,  of  the  Amerioan  ship  Onisard,  will 
■aoeive  ofFera  at  the  Doited  States  Consnlate  to-day,  5th 
Oot.,  at  11  a.m.,  for  the  loan  of  abont  (135.000)  twent;- 
!▼•  thoasand  dollars,  reqaired  to  defra;  the  ceoessarj 
disbnrseinents  of  his  vesael  at  this  port.  The  loan  to  be 
•emued  b;  a  bottomry  bond  on  ahip,  oargo,  and  freight. 

The  Onward  is  boand  for  Cork  or  Falmontli  for  orders, 
and  the  bond  will  be  made  pajable  twenty  days  after 
aata  arrival  at  her  port  of  disonuge. 

Conanlate  of  tJie  Daited  States  of  Amerioa 
for  Port  Lonis,  Manritins. 

5th  Oot.  1870. 

I,  NIoholaa  Pike,  Consnl  of  the  United  States  for  Port 
Iionle,  Hanritias,  do  certify  that  the  annexed  advertdie- 
m«nt  in  English  was  pabliihed  in  the  Comnurcial  6a«f(e 
ontheSthOot.  1B70. 

I  fnrthcc  certify  that,  agreeably  to  sud  advertiument. 


lapain  and  oatfit,  to  enable  the  said  vesael  to  proceed  tc 
•ea,  of  twenty-eight  per  oentam,  were  the  loweit  pro- 
pomls  reoeived,  and  they  are,  therefore,  beet  entitled  to 
■dvanoe  tbe  same. 

[L.S.]  NiCBOLAS  PlKB, 

United  State*  Coniol. 
The  Orvmard  on  ISth  Oot.  1870  completed  re- 
loading, with  the  exception  of  77  logs  of  taak  wood 
which  the  stevedores  at  Uanritins  were  onable  to 
get  into  ber.  On  the  same  day  the  master  signed 
a  bottomry  bond  on  ship,  freight,  and  cargo,  the 
mibBtance  of  which  is  set  out  in  the  second  article 
of  the  plaintifls'  petition,  Tbe  master  also  signed 
bills  ot  exchange  in  favour  of  Mesars.  Hondlette 
and  Co.  for  51301.  9».  3rf..  and  Messrs.  Hondlette 
and  Ga  gave  the  master  an  acknowledgment  in 
the  form  of  the  letter  set  out  in  tbe  amended 
article  of  the  reply  (article  4).  The  Onward 
sailed  for  Europe  on  15tb  Oct.  1870.  The  77  logs 
not  shipped  on  board  the  Onward  vrere  eent  by  a 
British  barqae  bound  for  London  at  a  freight  of 
2i.  7».  &i.  per  load  of  fifty  cubic  feet.  Evidence 
given  on  behalf  of  the  defendants  showed  that 
freights  were  very  low  in  the  Ifauritius  in  1870, 
and  that  there  was  a  greater  amount  of  tonnage 
liiere  than  there  was  demand  for. 

By  tbo  mail  leaving  Port  Louis  2lBt  Oot.  1870 
Uesers.  Hondlette  and  Go.  wrote  to  the  defendants 
at  Olaagow  aa  follows  :— 

Fort  Loois,  Hanritias,  19th  Oot.  ISTO. 
T.  D.  Flndli^,  Eaq.,  Qlaagow. 

Dmt  Sir,— Wa  last  had  this  plaMars  on  tha  IBth 
aUbao,  and  now  bag  to  inform  yon  that  the  Onward  got 


away  on  the  15th  instant,  having  taken  all  of  her 
original  oargo  outward,  with  the  sioeptioa  of  77  pieoes 
whioh  were  shut  ont  for  want  of  room ,  and  have  been 
shipped  on  board  the  ship  Wa/ma  Battyngt  bonnd  tor 

The  disborsemeats  of  the  Onuard  amounted  to  abont 
t25,O00,  and  we  have  taken  the  oaptain'e  draft  on  Hessrs. 
Baring  Brothers  and  Co.  at  5  per  oent.  diioonnt  tor  the 
amonnt  of  same,  and  a  bottomry  bond  on  abip,  freight, 
and  oawo  as  a  oollateral  leonnty,  which  will  bs  made 
null  and  void  upon  payment  ot  the  draft. 

Tmating  that  this  vessel  will  airivs  at  her  port  of 
destiiiatiDn  in  safety,  we  remain,  dear  Sir,  yonr  obedient 
servants,  HonDi.ETTS  un>  Co. 

By  the  same  mail  and  under  tbe  same  date 
Uessre.  Hondlette  and  Co.  wrote  to  the  sbippera 
at  Moulmein  precisely  to  the  same  effect.  By  the 
same  mail  Messrs.  Hondlette  and  Co.  forwarded  to 
Mesars.  Baring  Brothers  and  Co.  tbe  master's 
drafts  and  tbe  bottomry  bond.  Tbe  bond  was 
endorsed  by  Messrs.  Hondlette  and  Co.  "  Pay  to 
the  order  of  Messrs.  Boring  Brothers  and  Co., 
London,  Hondlette  and  Co."  The  billot  ezohonge 
drawn  by  the  master  was  as  follows  :— 
First  Eiohange  for  51301.  Si.  3d. 

Port  Lonis,  Haoritina, 

13th  Got  1B70. 

Ninety  days  after  sight  ot  this  Arst  of  Exchange 
(aeoond  and  third  of  lame  tenor  and  data  unpaid)  Pay  to 
the  order  of  HeeBrs.  Hondlette  and  Co.  the  snm  of  five 
thoDBand,  one  hundred  and  thir^  ponnds,  nine  shillings, 
and  three  penoe  sterling,  value  reoeived,  and  plaoe  tiie 
same,  with  or  withont  adviee,  to  acoannt  of  abip  Onward 
and  owners  for  Deoessary  disboraementa  at  this  port. 

.  Jamis  H.  Hkwitt, 

Master  of  ship  Onuord. 
To  Messrs.  Baring  Brothers  and  Co. 

On  receipt  of  the  bond  and  bill  of  excbaQee 
Meesrs-BanngBrotheraandCo-acceptedthebillby 
writing  across  it  "  Aooepted  26th  Nov.  1870,  at 
Messrs.  Martin  and  Co.  B.  fi.  and  Co."  One  of 
the  plaintiffs'  fritnesses,  Mr.  Theobald,  partner 
and  manogerof  Boring  Brothers  and  Co.  in  London, 
explained  that  this  was  their  ordinary  mode  of 
accepting  bills  ivhen  sent  privately  and  not  in- 
tended to  go  out  of  their  bonds  into  the  market ; 
otherwise  they  signed  "  Boring  Brothers  and  Co." 
The  bill  was  indorsed  to  them  especially  as 
obli^s  of  the  bond,  "  Pay  to  the  order  of  Messrs. 
Bonng  Brothers  and  Co.,  London.    Houdlette  ond 


Co." 


It  n 


r  left  the  hands  of  Messrs.  Boring 


acted  for  some  years  as  agents  for  Messrs.  Hond- 
lette and  Co.,  and  had  annoally  supplied  the  latter 
with  a  letter  of  credit  for  lO.OOOi.  for  the  pnrpose 
of  odvoncos  on  bottomry  bonds,  agreeing  with 
Messrs.  Houdlette  and  Co.,  as  well  os  with  bond 
fide  holders,  that  Messrs.  Hondlette  and  Co.'s 
drafts  for  snch  advances  at  90  days'  sight  should 
be  duly  honoured,  provided  that  when  the  drafts 
were  presented  for  aoceptanoe  Messrs.  Baring 
Brothers  and  Co.  should  nave  received  the  bot- 
tomry bonds  mode  out  to  their  order;  and  also  it 
was  agreed  that  if  the  bonds  were  promptly  paid 
tbe  commission  to  be  charged  to  the  owners 
should  be  only  2i  per  cent,  and  ^  per  cent,  for 
effecting  insurance.  Snob  a  letter  of  credit  had 
been  sent  to  Messrs.  Houdlette  ond  Co.  on  7tb 
Feb.  1870  for  that  year.  Messrs.  Hoodlette  and 
Co.  had  kept  Messrs.  Baring  Brothers  and  Co. 
advised  of  the  proceeding  in  referenoe  to  the 
Onward  by  every  mail  leavmg  Manritins  while  tiia 
vessel  was  there.  On  receipt  of  the  bill  of  exghM^ 
and  bond  (a6th  Nov.  1870)  BaringBrcthwa^H 
Ca  opened  an  aaoQunb  bndcd.  "  uc.  " 
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Ontaard  and  owners  in  account  with  Baring 
Brotbera  and  Co.  Or.,"  and  debited  the  veaBel 
with  the  amoont  of  the  bill  of  exchange,  the  cost 
of  insunnce.  commiBsion,  and  interest. 

On  2lBt  Sept.  1870  the  shipowners  in  New 
York  wrote  to  MesBra.  Baring  Brothers  and  Co,  as 
follows : 

C.  tVD  B.   POILLOH, 

Shipbnilden,  Shipwri^btB,  Ckolken,  uid  Spu  Ibksn, 

224,  Sonth  Street,  Neit  York, 

2lBt  Sept.  1870. 
Meaan.  Bftrin?  Brotben  and  Co.,  London. 

Gentlemen, — We  ue  in  receipt  of  a  letter  from  Capt. 
Hewitt  ot  the  ship  Onurard,  dated  Port  Louis,  Manritiiie, 
29th  July,  copy  of  wbiah  ta  enoloBed,  to  which  pleaee 
refer  ;  we  are  not  deeirone  of  advanainfr  the  money  spent 
at  HanritiaB.  nnleeg  by  doing  so  we  can  make  a  saying, 
and  for  that  reaeon  would  thank  yon  on  receipt  of  the 
doaumests,  and  before  yoa  aooept  or  pay  the  bond,  to 
get  yimr  average  stater  to  make  a  rongh  estimate  that 
will  show  how  mncb  the  ship  will  have  to  pay  after 
dednotDng  from  the  total  amoimt  dne  nnder  the  bead  (if 
promptly  p4id)  snoh  sums  as  tbe  cargo  and  nuderwriters 
on  freignt  will  have  to  pay,  and  telegraph  the  teeolt  by 
oable :  and  we  woold  like  the  amount  also  dae  from  the 
•hip  daatified  ao  aa  to  show  how  mnoh  the  nnderwriteis 
on  Tsaiel  would  have  to  pay,  and  how  maab  would  fall  os 
the  owners.  With  these  two  iteme  before  db,  we  oan 
determine  whether  or  not  it  is  desirable  for  ne  toadiauoe 
the  njoney,  or  let  the  tobbbI  be  sold  to  pay  the  bond.  If 
on  the  reoeipt  of  this  information  we  aonclnde  to  pay,  we 
will  immediately  deposit  the  amount  required  with  Uie 
Heaan.  Ward,  and  nare  them  adriae  yon  by  oable,  so 
that  yon  may  then  pay  the  bond  for  na  ;  other  .nee  we 
■hall  let  the  ship  be  sold. 

The  freight  will  amoDst  to  say  for  £      s.  d. 

About990toDateakwoodat,£6£8.psrtOD...  61BT  10    0 
,,         S  tons  guano,  pries  not  named,  say 

i415t.perton 23  IS    0 

£0211  5  0 
don  wUoh  to  get  at  the  avenfle,  an  eatjinate  tor  tba 
oatward  freight  lalne  of  the  oonls  will  probably  have  to 
be  dednoted  to  aaoertain  the  amount  that  the  cargo  will 
be  liable  (or  on  the  homsirard  Toya^^ ;  the  quantity  of 
eoals  we  do  not  know,  bat  it  oan  be  obtained  from  the 
charterers,  Heesra.  Findlay  and  Co.  Tonr  obedient 
aervanta,  0.  and  B.  Foilloh. 

On  26th  Sept.  the  ahipowners  again  wrote  to 
Baring  Brothers  and  Co.,  sending  farther  infonn- 
Sition  as  to  the  ship's  Tojages  and  cargoes,  and 
again  asking  for  an  average  statement.  On  13th 
Oct.  Messrs.  Baring  Brothers  and  Co.  replied  to 
the  letter  of  the  21st  Sept.  informing  the  ship- 
owners of  their  terras  as  to  bottomry  bonds ; 
promising  the  aveisge  Btatemcnt  as  soon  aa  they 
knew  the  amount  of  the  bond,  and  saying  that 
they  wonld  place  the  shipowners  on  the  footing 
described  (aa  to  the  terms  ot  payment)  if  the  bond 
was  taken  np,  bnt  if  the  bond  was  enforced  the 
maritime  preminm  would  also  be  enforced. 

No  correspondence  passed  between  Baring 
Brothers  and  Co.  and  the  defendants. 

On  27tb  Jan.  1871  Messrs.  Poilton  wrote  to  the 
master  at  London  aa  follows : — 

Shlpbnildar 


Captain  Jaa.  H,  Hewitt,  London. 
_  Dear  Sir, — We  have  received  yam 
tins,  and  we  have  also  received  the 


letters  from  Manri- 


Hondletto  and  Co.,  and  after  foil 

eluded  not  to  lake  np  the  bottooiry  bond  on  the  ship 
Otmard,   and    we   have   bo   informed   Hesers.    Baring 
Biotbtn  and  Co.    Will  yoa  oommnniaate  by  telegraph  ' 
DS  fOnraelf  immediately  on  the  arrival  of  the  ship  at  pc 
at  dboliarge  And  ob%e  ;om  obedient  u^acte. 


C.  J 


a  B.  SoiUiO's. 


They  also  wrote  under  the  f 
Baring  Brothers  and  Co.  "to  I  -  - 
the  end  of  Jan.  1871  the  Oimp' 
pool,  and,  tho  master  having  . ' . : 
bis  hill,  the  shin  was  aiiuo^ 
freight  was  paid  into   conrb  . 
waras  sold.    The  master  and 
suits  of  wages  against  the  wev  '-*  '^- 
of  the  sole  of  the  ship  and  Iwr        .  . 
cient  to  satisfy  the  bond.  "  ■  -  - 

Nnv.  2i'  and  30,  Dec  7  am  ,  ■  -  , 
Q.C.  and  CUrkimi  {BuU,  Q.0  '  '  C- 
plaintiffs.— First,  aa  to  the  ^'.'  ' 

necessity  for  communicatit^  -.-■  '^'t 
were,  that  the  communication '  *' 
The  English  rule  as  to  conaac'j-  -  -;  : 
the  law  of  all  foreign  Enxtxp-  '■'■  "*• 
from  American  law.  In  7%#  •''<  " 
P.  C.  C.  459)  it  was  held  t  --  ■• 
belongs   to   a    single    indiTJ^  ~-:.-,. .  -■ 

owner  of  cargo  before  takins-  '  u." 
on  the  cargo,  if  it  ia  reaaoiuit.^  .-    _.  i 
master  might  obtain  an  aiurw.:'..' 
inconvenient  with  reforenoa  ,t  'i--     i  - 
of  the  case,  and  that  where  t^.'u  ■; 
a  country  near  to  that  in  whi^V-r-   -- 
resides,  such  communication::.- w>„  ' 
Now  Mauritius  and  Great  ^'^i^  .. 
and  it  required  two  montl)f:  .>  . 
onawer  to  a  communication  'r:~^  -."  . 
master  hoped  to  get  away  bif.'r;-^ 
not  bound  to  comnmnicate.    ,':.'>.; ... . 
this,  there  was  sufficient  oom'i  :i  -  . .' 


first  mail  after  the  ship  pnt  i.> 
agMn  by  the  mail  of  23rd  E^-  • 
oivners  of  cargo  that  the  il  -•  -' 
The  first  letter  gave  them  »-i- 
for  them  to  conclude  that  it  w'-  ■- 
have  recourse  to  bottomiy.     .:  ■ 
was  OB  explicit  as  that  made  it  ~  ~ 
sjtp.).      The  letter   of  22nd  o^ 
owners  of  cargo  to  their  agent    ' 
time   they   contemplated   thft  ;  .. 
bottomry  might  arise,  and  ti>  Si 
bound  to  conclude  on  receivin  ■;. 
Juno  1670  from  the  MauritintL... 
neceasary.     Houdlctte  and  0(^. ,. 
only  with  the  defendants,  bnt  •  ~, 
Moulmein.   If  the  defendants  i ',.~ ' 
they  ought  to  have  telegraph*v,' . 
Port  Louia.     In  fact,  if  they 
mail  leaving  England  on  ..>t 
have  stopped  the  bond.     Or 
ceived  copies  of  the  letters  f 
agents  to  the  owners  in  Ne 
the  intention  to   bottomiy,   tjft 
might  have  communicated  "^»  — o 


Mauritius  on  lat  Oct.  before  jjat'^^  ''2-  \\i,..  » 
Moreover,  the  defendants  w«f<o.  ^^^  »\„.\v  \ 
Brothers  and  Co.  were  Oio'^  M  J,^  ^.,.v 
and  they  could  have  common' ^■(lIi'*'V^'^^^^, 
did  not  do  so.  The  dotendar^^joO**.  WoviO 
did  nothing,  but  held  their  b^^  3w?  aivi  ^ 
taken  as  a  consent  that  thouL.^^flro.^^^  «\vo  1 
saw  fit  for  the  benefit  of  ^JviiWS'  W*/*  ^Vj 
Bonaparte.  wW  lup.)  The  »*5^W«*** 
\  Mef^i«ic:A«&\a\B!cA\neana  foi^te^^ 
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interests,  and  so  admitted  the  sufficiency  of  the 
communication  within  the  authority  of  that  de- 
cision. The  principles  as  to  the  duty  of  com- 
munication are  laid  down  in  the  following 
cases : — 

Glascot  y.  Lang,  2  Phillips  (Chan.  Cas.)  Bep.  310; 

Cargo  ex  Sultan,  Swab.  504 ; 

The  Litzie,  L.  Bep.  2  Adm.  A  Eoo.  254 ;  19  L.  T.  Bep. 

N.  S.  71 ;  3  Mar.  Law  Cas.  O.  S.  150 ; 
The  Hamburg,  2  Moore  P.  C.  C,  N.  S.,  289 ;  10  L.  T. 

Bep.  N.  S.  206;  2  Mar.  Law  Cas.  O.  S.  1 ; 
The  Panama,  L.  Bep.  2  Adm.  &  Eoo.  390 ;  L.  Bep. 

8  P.  C.  199;  22  L.  T.  Bep.  N.  S.  73;  23  L.  T.  Bep. 

N.  S.  12 ;  3  Mar.  Law  Cas.  O.  S.  344,  461 ; 
The  Kamak,  L.  Bep.  2  Adm.  A  Eoo.  289 ;  L.  Bep. 

2  P.  C.  505;  18  L.  T.  Bep.  N.  S.661 ;  21  L.  T.  Bep. 

N.  S.  159 ;  3  Mar.  Law  Cas.  O.  S.  103, 276. 

Secondly,  as  to  the  defence  that  reasonable  and 
proper  time  did  not  elapse  after  the  bond  was 
advertised.  The  advertisement  appeared  in  a 
proper  way,  and  the  bond  was  sold  to  the  lowest 
bidder.  Moreover,  the  bond  was  not  given  till  the 
last  moment,  so  that  if  remittances  had  been 
received  from  the  owners  it  would  not  have  been 
given.  Thirdl}r,  as  to  the  plea  that  the  bills  were 
paid  by  the  plaintiffs — ^that  is — that  the  bond  was 
void  on  payment  by  Baring  of  their  own  ac- 
ceptance. It  cannot  DO  contended  that  the  plain- 
tiffs' qualified  acceptance  of  bhe  master's  drafts 
was  an  acceptance  in  a  mercantile  sense.  The 
real  agreement  was  that  the  bond  was  to  be  void 
if  the  shipowners  put  money  into  the  plaintiffs* 
hands  to  meet  the  bills.  This  appears  from  the 
letter  of  the  agents  to  the  shipowners  of  1st  July 
1870.  This  was  not  done,  and  therefore  the  bond 
must  be  enforced.  The  bill  was  duly  presented 
within  the  meaning  of  the  agreement.  Where  the 
parties  upon  whom  the  duty  of  providing  funds  to 
meet  a  bill  devolves  refuse  to  supply  the  necessary 
money,  presentation  in  the  strict  sense  is  not 
necessary  for  the  purpose  of  obtaining  the  right  to 
enforce  a  bottomry  bond :  (The  Staffordshire,  cmte, 
p.  365 ;  L.  Rep.  4  P.  0.  194;  27  L.  T.  Rep.  N.  S. 
46.  It  is  no  objection  to  a  bottomry  bond  that  it 
was  given  as  collateral  security  to  bills  of  ex- 
change. 

Stainhamk  v.  Shepard,  13  C.  B.  418,  443 ; 
The  Emancipation,  1  W.  Bob.  124. 

The  offer  made  to  release  the  owners  from  the 
maritime  premium  on  payment  of  the  bills  of  ex- 
change is  a  meritorious  act,  and  deserving  of  the 
consideration  of  the  court.  The  owners  of  cargo 
if  they  are  compelled  to  pay  this  bond  will  not 
ultimately  suffer,  as  they  can  recover  over  against 
the  shipowners. 

Bevuon  v.  Duncan,  3  Ex.  644 ;  18  L.  J.  169,  Ex. 

BenQcumm,  Q.C.  and  Cohen,  for  the  defendants. — 
Before  the  ship  was  discharged,  before  knowing 
what  the  repairs  would  cost,  before  an  attempt 
was  made  to  raise  money  on  the  credit  of  the  ship- 
owners, Houdlette  and  Co.  secured  to  themselves 
the  right  of  disbursing  for  the  repairs,  and  stipu- 
lated a  bottomry  bond  on  the  defendants*  cargo 
as  security.  There  was  not  even  an  attempt  to  raise 
money  on  the  security  of  ship  and  freight  alone. 
Houdlette  and  Go.  knew  the  position  3t  Messrs. 
Foillon,  as  shown  by  their  letters.  The  mas- 
ter never  communicated  with  the  defendants, 
bat  with  his  owners  ^one.  By  the  mail  leaving 
Maaritius  on  let  July  Houdlette  and  Go.  wrote 
both  to  the  shipowners  and  to  the  defendants,  and 
although  in  the  letter  to  the  former  they  mentioned 
bofetOQEoy,  in  the  letter  to  the  latter  no  mention  of 


it  is  made.  In  effect  the  letter  to  the  defendants 
says  that  there  is  nothing  to  communicate  with 
regard  to  the  cargo.  The  Tetter  indicates  that  the 
ship  will  be  gone  in  two  months,  and  practically 
tells  the  defendants  not  to  write,  as  thev  will  get 
further  particulars  by  the  next  mail,  ana  requests 
them  to  wait  for  full  information.  No  reason  is 
suggested  for  not  giving  the  information,  although 
they  are  challenged  to  do  so  by  our  answer  (par. 
5).  The  letter  was  not  calculated  to  cause  any 
disquietude  to  the  defendants  as  they  knew  that 
Poillons  were  rich,  and  that  the  plaintiffs  were 
their  agents,  and  the  defendants  might  reasonably 
expect  that  funds  would  be  provided  by  them. 
The  cargo  was  put  completely  into  the  hands  of 
Houdlette  and  Go.  by  the  master  and  shipowners. 
If  there  had  been  any  one  at  the  Mauritius 
authorized  to  dntw,  tne  money  would  have 
been  forthcoming  on  the  shipowners'  personal 
credit.  A  communication  with  owners  should  be 
made  before  spending  money ;  it  is  no  good  to 
communicate  after  the  res  is  bound.  Houdlette 
and  Go.  did  not  write  again  for  two  mails,  and 
then  again  said  that  there  was  nothing  of  im- 

Eortance  to  communicate,  and  said  nothing  about 
ottomry.  The  first  communication  from  them 
as  to  bottomry  is  on  19th  Oct.  1870.  The  ad- 
vertisement as  to  the  auction  of  the  bond  was 
issued  on  the  same  day  as  the  sale.  This  shows 
that  the  putting  the  bond  up  to  auction  was  only 
a  pretence,  whereas  an  arrangement  had  been 
made  months  before  that  Houdlette  and  Go.  were 
to  take  the  bond  as  security  to  bills  of  exchange. 
This  was  the  first  public  attempt  to  raise  money, 
and  proves  our  answer  (par.  6).  Nobody  in  the 
Mauritius  could  have  known  that  there  was  to  be 
a  bottomry  bond,  and  all  the  repairs  had  already 
been  done  on  Houdlette  and  Go.'s  credit.  A  com- 
munication by  telegraph  would  have  reached  the 
defendants  in  the  middle  of  July,  and  this  was 
within  the  master's  knowledge.  The  first  com- 
munication as  to  bottomry  was  by  the  shipowners' 
letter  reaching  the  defendants  on  8th  Sept.,  and 
then  the  shipowners  say  nothing  about  what  they 
are  going  to  do,  but  that  they  will  communicate 
fiirther,  which  they  did  not.  The  shipowners 
did  not  intimate  that  they  would  not  meet 
the  bills,  and  no  request  was  made  to  the  de- 
fendants to  take  care  of  their  own  car^. 
The  defendants  could  only  suppose  that  the  ship- 
owners being  rich  would  take  up  the  bills  on 
Barings.  Especially  in  view  of  Ths  Bonaparte 
(vibi  sup,)  we  submit  that  in  no  letter  to  the 
defendajits  from  the  owners  of  the  ship,  their 
master,  or  agents,  was  the  defendants  advice 
asked  as  to  what  was  to  be  done ;  nor  was  any 
intimation  given  that  their  help  was  needed ;  and 
it  was  not  until  Jan.  1871  that  the  shipowners 
determined  that  they  would  not  pay.  At  that 
time  there  was  every  reason  to  expect  that  the 
bills  would  be  taken  up,  and  that  the  bottomry 
bond  would  not  be  enforced.  Even  if  the  defend- 
ants had  telegraphed  after  hearing  on  8th  Sept. 
1870  of  the  proposal  to  bottomry,  the  telegram 
would  have  arrived  before  the  bond  was  signed, 
but  not  before  the  bar^^  to  give  it  had  l)een 
made ;  it  was  this  bargam  that  bound  our  cargo, 
and  at  that  time  the  ship  was  reloaded.  Moreover, 
the  defendants  had  reason  to  believe  that  on  17th 
Sept.,  i^e  date  of  the  next  mail  leaving  Aden,  the 
vessel  had  lelt  Port  Louis,  as  theletters  said  she 
would  be  gone  in  two  montiiB  from  lat  Jul^«  Tbsi 
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pluntifis  contend,  that  on  the  authority  of  The  Bona~ 

C-U  (uhi  iup.)i  their  commimicfttion  was  Bafficient. 
that  case,  however,  the  owners  of  cargo  had  a- 
letter  three  niontb)i  before  the  bond  was  given, 
requesting  advice  from  them,  and  tbey  gave  no 
answer,  Ent  left  the  cargo  to  be  dealt  with  by 
tbose   in   charge   of   it.     In   The   Lord   Cochrane 

2  W.  Rob.  320-333)  it  was  found  as  a  fact  that  the 
ebippers  were  aware  of  the  transactions  as  to 
bottomry,  but  chose  not  to  interfere ;  and  that  tbe 
shippers'  indifTerence  was  a  virtual  acquiescence 
in  tbe  master's  proceedings ;  but  Dr.  Lashington 
said:  "The  shippers,  it  is  to  bo  noticed,  were 
resident  on  tbe  spot ;  and  it  is  perfectly  true  that  if 
they  badbeenkeptinignoranceoftlieintended bot- 
tomry transaction,  that  it  would  have  been  a  strong 
argument  against  the  bona  fidei  of  the  master, 
that  be  had  not  put  himself  into  communication 
with  tbem."  Then  bow  much  stronger  is  tbe 
inference  against  the  bona  tides  of  this  transaction, 
where  the  agents  put  themselves  into  communi- 
cation with  tbe  owners  of  cargo  bat  said  nothing 
abont  bottomry,  whilst  thev  spoke  of  it  to  tbe 
shipowners.  An  owner  is  entitled  to  receive 
notice  of  the  intention  to  bottomry,  in  order  to 
enable  him  to  raise  money  for  the  purpose  of 
reacning  bis  vessel  or  cargo  from  its  dimculties  at 
a  smaller  amount  of  premium  than  the  maritime 

E-emium  would  necessarily  entail :  {The  Panama, 
.  Rep.  3  P.  C.  199,  203;  23  L.  T.  Rep.  N.  S,  12; 

3  Jttar.  Law  Cas.  O.  8.  461, 463).  The  intention  to 
hypothecate  must  be  made  known,  not  merely  tbe 
deW.  Such  is  tbe  communication  required, 
whilst  here  the  defendants  were  led  to  suppose 
that  there  would  be  no  need  to  bind  tbe  cargo. 
Ah  to  tbe  defendants  having  refused  to  make 
advances  at  Bcmbay,  tbey  then  supposed  Traak 
was  the  sbipowner,  and  his  credit  was  not  good. 
On  the  defendants  refusing,  Poillons,  who  were 
then  owners,  send  through  Barings  the  necessary 
money,  and  so  inCorm  the  defendants.  The  de- 
fendants had,  therefore,  good  reason  in  tbe  suc- 
ceeding year  to  suppose  that  the  letters  were 
merely  intended  to  give  information  about  the 
cargo,  and  that  tbe  shipowners  would  advance  tbe 
necessary  funds.  The  master  of  a  ship  is  the 
chosen  agent  of  tbe  shipowner,  but  be  is  not  tbe 
agent  of  tbe  ownerof  cargo,  eicept  where  necessitv 
compels  him  to  deal  with  it ;  his  authority  with 
regard  to  the  cargo  is  strictly  Umited  by  the 
necessity  which  gives  rise  to  tbe  exercise  of  that 
authority:  [The  Qralitadine,  3  C.  Rob.  250.}  In 
the  absence  of  the  owners,  tbe  master  must  deal 
for  each  owner  as  if  he  were  present.  Tbe 
master  cannot  deal  with  tbe  ship  or  cargo  to  the 
detriment  of  the  other.  He  should  ask  himself 
what  tbe  owner  of  cargo  would  do  if  present  to 
act  for  himself.  Before  any  disbursements  were 
made,  this  cargo  was  discharged.  There  were 
vessels  ready  to  carry  it  on  at  a  low  rate  of  freight. 
If  the  master  bad  let  the  defendants  know  that  be 
required  assistance  to  earn  his  freight,  tbe  first 
inquiry  the  defendants  would  have  made  would 
have  been  as  to  tbe  value  of  the  ship  after  repairs. 
This  the  master  was  bound  to  do  as  their  agent, 
but  no  such  estimate  was  ever  made,  and  the 
roaster,  therefore,  did  not  act  as  an  honest  agent 
of  tbe  cargo.  [Sir  B.  PBauKoaB.— The  practice 
m  these  cases  seems  to  be  that  where  surveys  are 
made  it  is  not  usual  to  estimate  the  value  after 
repairs ;  but  it  seems  reaaonobAe  l\»a,t  they  should 
ascertain  whether  that  wbicbtbej  are govngXA're^T 


is  worth  the  expenditnre.3  Thai  is  the  ptimafk 
where  a  claim  is  made  onder  a  policy  of  iDsnruM 
in  tbe  case  of  a  conatractive  total  loss.  n« 
master  was  '  bound  to  ascertain  what  tbe  vend 
after  repairs  would  have  sold  for  in  Port  Louii. 
It  was  alleged  that  after  repairs  she  was  a  better 
ship  than  when  the  master  took  her;  in  fact  tittj 
made  her  practically  a  new  ehip,  and  tJiat  witiiait 
any  knowledge  of  her  nltimate  value.  There  m 
no  necessity  for  dealing  with  the  cargo  witbom 
orders.  The  cargo  was  imperishable,  and  vu  in 
safety  and  discharged  at  Port  Lonis.  Thse  wu, 
therefore,  an  absence  of  the  necessity  ohidi 
creates  a  master's  authority.  The  master  ndrit 
have  transshipped  or  left  the  cargo;  it  was  noifir 
tbe  interest  of  tbe  defendants  to  hypothecate  it 
The  law  requires  commajiicstioii  in  order  tint 
the  owner  may  det«miiuQ  what  he  will  do  witii  im 
cargo,  and  that  be  may  not  be  in  the  bands  of  u 
agent  appointed  hy  necessity.  If  the  defendaiti 
had  had  the  opportunity  of  comntnnicsting,  ud 
bad  forbidden  bottomry,  the  maBter's  antbotitf 
would  have  been  taken  away  and  his  agency  w- 
stroyed ;  but  here  the  bargain  was  made  unds 
bis  pretended  agency  two  months  before  the  bond 
was  signed.  A  master  has  no  right  to  incur 
eipense  on  tbe  cargo  owners'  crewt  except  be 
cannot  communicate.  Although  bottomry  Dondi 
on  ship  and  freight  may  be  enconraged,  bonds  oa 
cargo  should  be  carefully  watched,  aa  the^  m 
usually  given  not  so  much  for  the  benefit  of  tlM 
owners  of  cargo  aa  for  the  benefit  of  the  ship- 
owners, more  especially  where  the  money  is  so- 
vanced  bv  the  agents  of  tbe  ehip:  (Hit  Rero.i 
Dods.  Adra.  Rep.  139,)  Bottomry  bonds  gita 
under  the  law  of  foreign  conntnes  stand  aa  i 
different  footing  from  bonds  given  under  EnKliih 
law,  but  the  law  of  tbe  United  States  aa  b>  Otm 
bonds  is  the  same  as  English  law. 
Parsons  aa  Shipping,  pp.  143,  IM,  □. ; 
Tht  WiUitua  and  Smmelme,  Blatohfotd  A  Ha«- 
laad'i  Adm.  Bep.  66,  71, 
Then  as  to  tbe  bills  of  exchange.  The  arrange- 
ment for  taking  up  the  bond  was  made  exclnsive]^ 
for  tbe  benefit  of  tbe  ehipowners.  We  subDiiC 
that  no  bond  on  ship,  freight,  and  oargo  can  be 
valid  whore  a  secret  benefit  is  reserved  fbr  tlw 
i!iipir«iers  which  is  not  also  allowed  to  the  cwiMrt 
>f  cnrgSi  The  shipownera  were  to  bp  relieved 
from  llie  Hiaritime  premium  on  prompt  paymentof 
•  t  no  such  offer  was  made 
bills  were  charged  by  th* 
;  of  "  Ship  Onicard  and 
ship,  cargo,  and  owtiBis- 
■  ■  -  o  be  piMod 

Bj  law  tbe 
Agreement    in   whii 
"      the   terms  of  »■ 
.JBTB   of   ship  ™ 
"■.  h«    is    bound   » 
>  both.    Evtim 
•adad  the  benefit 
111,,,    IteboDdis 


By  the  terms  ol 

to  the  credit  of  tbe  filii 

there   is   any   differcnr 
imbursement   between 
cargo.     Being  agent    of 
stipulate  for  tbe  same  bi^neli 
lptt«r  of  credit   the  plaintilV^    i 
to  be  applied  to  both  sets  of  ^v 
therefore  void  as  ngjiinst    tliu 
the  plsintifTs  were  undor   no    ti 
the  master's  drafts,  having  nr>  f 
for  the  purpose.     They  did   honou 
drawer  is,  therefore,  diHchar"P(4 
"■"""■"*"' "id  shipowners  relen 


nnrgo.     The  o 
tor  the   ship 
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and  can  recover  over  against  the  fihipowners. 
Now  by  the  Mercantile  Law  Amendment  Act  1856 
(19  &  20  Vict.  c.  97),  sect.  5,  a  surety  who  dis- 
charges his  principal's  liability  is  entitled  to  have 
assigned  to  him  all  the  securities  held  by  the 
creditor,  and  to  sue  the  principal  in  the  name  of 
the  creditor.  Before  the  date  of  accepting  the 
bills  the  plaintiffs  had  been  informed  that  the  ship- 
owners reserved  to  themselves  the  option  of  taking 
Dp  the  bills  or  not,  and  yet  the  plaintiffs  chose  to 
accept,  and  so  paid  the  bill  and  discharged  the 
bond.  Again,  the  bills  were  never  presented. 
Before  a  bond  given  as  collateral  security  to  bills 
of  exchange  can  be  enforced,  there  must  be 
proof  of  presentation:  (The  Staffordshire,  cmte, 
D.  366 ;  L.  Eep.  4  P.  C.  194 ;  27  L.  T.  Rep. 
N.  S.  46).  The  defendants,  if  they  had  paid  this 
debt,  would  have  been  entitled  to  the  bills  of 
exchange.  If  the  plaintiffs  had  protested  the  bills 
of  exchange  instead  of  discharging  the  drawer  by 
accepting  them,  the  drawer  would  still  be  re- 
sponsible. As  it  is,  the  master  has  a  claim  against 
the  ship  for  his  wages  which  takes  precedence  over 
the  bond :  (The  Daring,  L.  Rep.  2  Adm.  &  Ecc. 
260).  He  is  discharged  from  his  bill,  and  can  now 
come  upon  the  ship  for  an  amount  which  the 
defendants*  cargo,  if  the  bond  is  enforced,  will 
have  to  supply  towards  the  payment  of  the  bond. 
The  plaintiffs  have  thus  aestroyed  one  of  the 
sureties  to  which  we  should  have  been  entitled 
if  they  had  protested  that  bill.  The  credi- 
tor who  releases  any  of  the  securities  which 
he  holds  for  the  paj^ment  of  his  claim,  with- 
out the  consent  of  another  surety,  releases  that 
surety. 

Milwardt    Q.C.  in    reply. — The    plaintiffs    are 
charged  with  fraud,  but  their  mercantile  position 
is   sufficient  to    rebut    any    such    presumption ; 
moreover,  the  fact  that  any  communication  was 
made  at  all  is  inconsistent  with  such  a  charge. 
Then,  first,  was  any  communication  necessary? 
Considering  the  difficulty  of  sending  to  Aden  to 
telegraph,   there    was    no    necessity:    (The   Aas- 
iralasiam.  Steamship   Go.   v.   Morse,  ante,  p.  407; 
L.   Rep.  4  P.  C.  222 ;    27   L.    T.    Rep.    N.    S. 
357).     Secondly,  did  the  master  or  agents  com- 
municate sufficiently?    There  was  no  necessity 
to  communicate   the   intention   to    bottomry  in 
express  terms  ;  it  was  not  done  in  Tlie  Bona/varte 
(uhi  9ti/p.),  and  yet  the  bond  was  there  upneld. 
The  defendants  were  not  entitled  to  stand  by  and 
do  nothing ;  they  should  have  acted  on  the  com- 
munication.    The  letter  of  30th  June  mentions 
probable  expenses,  and  where  was  the  money  to 
eome  from  except  from  bottomry.    [Sir  R.  Philli- 
UOBM :  The  letter  to  the  defendants  stops  short  at 
a  partdcnlar  point.    Mr.  Benjamin  contends  that  it 
Is  a  singular  thing  that  the  same  information  was 
r»   liot  given  to  the  owners  of  ship  and  of  cargo.] 
^UnlsM    there    was    fraud,    this    conduct    avails 
)rh¥>ihing.    They  then  must  have  known  of  the 
>  ti  t  ^tontion  to  bottomry,  and  if  the  first  letter  was 
s    iii>%  SDBwered  the  others  would  not  have  been. 
r^^nifllBn  was  no  fraud,  the  communication  was 
>ic?  capiat.     Moreover,  however  strong  these  argu* 
cibli^^pcess  against  the  shipowners,  they  cannot 
^  iiunas^'the  innocent  holders  of  the  bond.      The 
1  <:t>  nou^Jfe  (iit»  M«p.)  carries  the  law  as  to  com- 
:r<^^'       iRP'^  '^  rarther  than  The  Bonaparte  (iM 
~.  X  ^^ses  ^^WjOM  not  touch  the  question  whether 
^     -^ere  ^"^HMI  condition  of  the  vessel  is  sufficient. 
-fepajvaenUg  Ooehrane  {ubi  $up.)  Dr.  LushingtOA 


said :  "  It  appears,  however,  that  only  one  or  two 
of  these  individuals,  and  those  possessing  the 
slightest  degree  of  interest,  in  any  way  interfered 
or  took  any  share  in  the  matter.  In  my  opinion, 
this  indifference  waer  a  virtual  acquiescence  in  the 
master's  proceedings,  and  is  much  the  same  thing 
as  if  a  communication  had  taken  place  between 
the  master  and  themselves,  and  their  answer  had 
been  '  we  will  have  nothing  to  do  with  the  matter; 
you  must  act  according  to  your  own  discretion.* " 
In  the  same  way  the  defendants  practically  said  in 
this  case  the  same  thing.  As  to  transshipment,  if 
the  defendants  had  transshipped  they  would  have 
been  compelled  to  pay  full  freight  to  the  ship- 
owners, as  well  as  freight  home  for  another  vessel, 
whereas  if  they  had  taken  up  the  bills  they  would 
have  paid  only  2^  per  cent,  interest,  and  could 
have  recovered  over  from  the  shipowners.  The 
defendants  were  not  bound  to  transship,  but  they 
were  at  least  bound  to  write  and  stop  the  bottomry 
of  the  cargo.  As  they  did  nothing  the  master  had 
authority  to  bottomry.  The  defendants  were 
aware  of  the  terms  upon  which  the  bond  was 
given,  and  could  have  advanced  funds  to  take  up 
the  bills.  The  master  had  no  funds  in  the  plain- 
tiffs* hands,  and,  therefore,  their  conditional  accept- 
ance did  not  discharge  him.  The  master  cannot 
recover  bis  wages  in  priority  to  the  bond,  as  he 
himself  is  personally  oound  by  it.  They  can  sue 
the>  master  on  the  bond,  a  better  security  than  his 
bills. 

Cur,  adv.  vuU. 
Jan.  28,  1873. — Sir  R.  Phillimors. — ^This  is  a 
cause  of  bottomry  instituted  on  behalf  of  Messrs. 
Baring  Brothers,  the  legal  holders  of  a  bottomry 
bond  on  the  ship  Onward,  her  freight,  and  carso, 
against  the  owners  of  the  cargo,  Messrs.  Findmy 
and  Co.,  of  Glasgow.  The  Onward  is  a  large 
ship  of  933  tons  belonging  to  the  United  States  of 
North  America,  and  whilst  on  a  voyage  from 
Moulmein  to  Queenstown  or  Falmouth  for  orders, 
and  from  thence  to  a  port  of  discharge  in  the 
United  Kingdom  or  on  the  Continent  between 
Bordeaux  and  Hamburg,  both  ports  inclusive, 
laden  with  a  cargo  Qf  teak  timber,  was  compelled 
to  put  into  Port  liOuis,  in  the  island  of  Mauritius, 
in  order  to  repair  and  refit.  The  plaintiffs  allege 
that  the  master  of  the  Onwa/rd  was  without  funds 
or  credit  at  that  port,  and  was  compelled  to  raise, 
for  the  purpose  of  repairs  and  necessary  disburse- 
ments, a  sum  of  24,^69  dollars  and  69  centimes, 
bein^  51302.  9«.  3d. ;  and  it  appears  in  the  amended 
pleading  that  this  bond  was  nven  as  collateral 
security  for  a  bill  of  exchange  £rawn  for  the  same 
amount  on  Messrs.  Baring  Brothers  and  Co.  The 
Onward  arrived  in  London  on  the  7th  Feb.  1871. 
The  ship  was  sold  by  order  of  the  court;  the 
proceeds  of  the  sale  and  the  freight  were  paid  into 
court.  By  a  decree  of  the  9th  May  1871  the  court 
pronounced  for  the  validity  of  the  bond  as  far  as 
regarded  the  ship  and  freight,  and  condemned  the 

froceeds  of  them  as  the  amount  due  on  the  bond, 
'rom  a  memorandum  supplied  to  me  from  the 
registry,  it  appears  that  the  vessel  was  appraised 
on  the'  11th  April  at  2000Z. ;  she  was  offered  for 
sale  on  the  19th  April  1871,  but  no  bid  could  be 
obtained ;  she  was  again  appraised  on  23rd  April 
at  1700Z.  and  sold  on  26th  April  1871  for  18701.; 
the  market  for  ships  was  in  a  very  depressed  state 
at  that  time.  The  statement  of  aooount  of  the 
proceeds  of  8ale>  of  t3i<d  \w|rc&s«DX.^  ^dQssM»QX»^  vci^^ 
the  cbmiB  ^berooot  S&  «a  l^S'toin^x — 
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£  8.  d. 

Gross  prooeeds  of  veBsel 1870  0    0 

MushaU's  fees,  &o.  on  sale 12116    8 

Netprooeeds   1748  3    4 

Freight  paid  into  court    2338  6    6 

Total  4086  9  10 
Patmxnts  thsbxout. 

WapesofCrew 604  14    9 

DisDorsementB  made   by  bond- 


holders paid  to  them  by  order 

ofconrt  240    9    6 


845    4    3 


LeaTing  a  balance  in  court 3241    5    7 

There  were  prior  claims  thereon  : — 

^Costs  as  to  wages  of  crew 

^Costs  as  to  i>ayment  of  disbursements  by 

bondholders    

Master's  claim    

Costs  as  to  ditto 

Amount  of  bottomry  bond  on  ship,  freight, 

and  cargo,  say 6238  12    9 

In  respect  of  the  two  claims  marked  thas  (*)  the 
bondholders  have  been  given  a  prior  lien  on  the 
proceeds  by  order  of  the  court.  It  is  said  that 
the  master  s  claim  amounts  to  12002.,  and  the 
result  will  be  that  nearly  the  whole  amount  of  the 
bond,  if  valid,  will  have  to  be  paid  by  the  owners 
of  the  cargo.  The  defendants,  the  owners  of  the 
cargo,  contend  that  the  bond  is  invalid,  as  relates 
to  the  cargo,  on  various  grounds  which  may  be 
classed  as  follows :  (1)  that  the  bond  was  given  as 
collateral  security  for  the  payment  of  the  bill  of 
exchange,  which  bill  was  accepted  and  paid,  or  if 
not  accepted  and  paid  was  not  duljr  presented,  or  if 
presented  and  disnonoured  the  said  bill  was  not 
protested,  and  due  notice  of  the  dishonour  of  the 
said  bill  was  not  given  to  the  drawer  or  to  the 
defendants;  (2)  that  the  bond  was  entered  into 
with  undue  haste,  and  before  it  was  ascertained 
that  the  money  could  not  be  raised  upon  the  credit 
of  the  owners  of  the  ship ;  (3)  that  the  bond  was 
given  on  the  cargo  without  due  communication — 
tnat  is  practically  without  communication — to  the 
owners  of  the  cargo ;  (4)  that  if  the  communication 
made  to  the  owners  of  the  cargo  was  sufficient, 
the  bond  was  given  before  sufficient  time  had* 
elapsed  to  enable  the  owners  of  the  cargo  to  send 
their  answer;  lastly,  that  all  the  facts  disclose 
that  from  fbrst  to  last  there  was  a  fraudulent 
intention  of  throwing  upon  the  owners  of  the  car^o 
the  obUgation  which  ought  to  have  been  borne  by 
the  owners  of  the  ship;  and  that  for  one,  or 
several,  or  all  these  reasons,  the  owners  of  the 
carffo  ought  to  be  dismissed  from  this  suit.  I  will 
endeavour  first  to  state  the  facts,  admitted  or 
proved,  and  then  to  state  what  I  conceive  to  bo 
the  law  in  relation  to  them,  and  to  the  positions 
which  I  have  adverted  to  as  being  set  up  in 
defence.  First  as  to  the  facts  :  It  appears  that  on 
the  5th  Sept.  1 868,  Messrs.  Poillon  became  the 
owners  of  tne  ship,  and  announced  that  fact  on 
5th  Aag.  1869  to  Messrs.  Pindlay  and  Co.,  the 
defendants.  Messrs.  Poillon  dwelt  at  New  York. 
The  charter-party  was  dated  the  6th.  Jan.  1868. 
,  Messrs.  Findlay  and  Co.,  the  owners  of  the  cargo,  are 
merchants  at  Glasgow,  and  have  a  houseor  agents  of 
the  same  name  at  Hou  Imein,  and  the  Onward  set  sail 
Srom  Moulmein  on  Ist  April  1870  (it  is  not  necessary 
to  go  into  the  earlier  history  oi  ti\ie  ^^^^eV^  m\X\.  «k 
Cfum  of  teak  put  on  bo8jrd  by  tbe  YVxid^BiyfC  \io\x&^ 
at  ICoolmein  for  Calcatta,  out  bad  -^o&tbet  ttcA 
ixmfiiderable  damage  conBeqaexit  t^bfireapou  com' 


pelled  the  ship  to  put  into  the  Mauritius  on  the 
11th  June.      On  the  13th   she  was  towed  into 
harbour.    On   the    14th   or   15th   surveyors  re- 
commended the  captain  to  discharge  the  cargo. 
On  the  17th  the  discharge  began ;  on  the  29th  the 
captain  wrote    a   letter  to   nis   owners  (Messrs. 
Poillon)  at  New  York,  in  which  he  set  forth  tiie 
misfortunes  which  had  be&llen  the  ship,  and  added 
that  on  31st  May,  **  after  a  consultation  with  the 
officers  and  crew,  it  was  found  expedient,  for  the 
benefit  of  all  concerned  to  deviate  rrom  the  proper 
course  of  the  voyage  and  seek  this,  our  nearest 
port,  for  repairs.      it  then  set  out  what  had  taken 
place  on  the  13th,  15th,  16tb,  and  17th  June,  and 
continued :  [His  Lordship  then  read  the  remainder 
of  the  letter  of  the  master  to  the  shipowners  of 
29th  June  1870,  before  set  out.]     On  the  same 
29th  June  Messrs.  Houdlette  and  Co.  wrote  to  the 
Findlays'  house  at  Moulmein  as  follows:   [His 
Lordship  then  read  the  letter  of  29th  June  1870 
from  Houdlette  and  Co.  to  Messrs.  Tod,  Findkj, 
and  Co.,  Moulmein,  before  set  out] ;  and  on  tb 
30th  June  Messrs.  Houdlette  and  Co.  wrote  to  the 
FindlajTS  at  Glasgow  pretty  much  to  the  same 
effect.    It  was  as  follows :    [His   lordship  then 
read  the  first  part  of  the  letter  of  30th  June  1870 
from  Houdlette  and  Co.,  to  T.  D.  Findlay,  Esq^ 
Glasgow,  before  set  out.]    The   letter  is  pretty 
,much  the  same  as  the  other,  and  ends  in  this  way: 
"  We  think  that  she  will  be  detained  here  about 
two  months  longer  to  finish  discharging,  make  the 
necessary  repairs  and  reload,  and  her  expenses 
here  will  amount  to  about  40001.";  and  then  follows 
these  words  :  "  By  next  opportunity  we  shall  be 
able  to  give  you  more  particulars,  and  in  the  mean 
time  remain,  &c"    On  the  1st  July,  that  is  the 
day  after,  and  practically  by  the  same   post,  I 
suppose,  Messrs.  Houdlette    and    Co.   wrote  to 
Messrs.  Poillon  as  follows :    [His  Lordship  then 
read  the  letter  of  1st  July  1870  from  Houdlette 
and  Co.  to  Messrs.  C.  and  B.  Poillon,  New  Yorkt 
before  set  out,  down  to  the  words  "  four  thousand 
pounds  sterling  "  inclusive.]    What  follows  it  will 
oe  seen  was  not  inserted  in  the  letter  to  Messrs. 
Findlay,  of  Glasgow,  on  the  30th  June ;  "  and  for 
the  purpose  of  procuring  funds  for  the  payment  of 
these  repairs  we  have  proposed " — these  words 
deserve  attention — "  to  Captain  Hewitt  to  take  his 
drjkft  on  Messrs.   Baring  Brothers  and  Co.,  of 
London,  drawn  at  90  days'  si^ht,  at  5  per  cent 
discount,  with  a  bottomry  bona  on  ship,  cargo,  and 
freight   as   collateral   security,   with   the   undo'- 
standing  that  the  bond  shall  be  null  and  vdd 
provided  the  draft  be  accepted,  and   should  yon 
approve  of  this  proposal  you  will  please  place  in 
the  hands  of  Messrs.  Baring  Brothers  and  Ca 
sufficient  funds  to  meet  the  draft  on  presentation, 
&o."    [His  Lordship  read  the  letter  to  the  end,  as 
before  set  out.]    It  may  be  observed  here  that  Uie 
first  mail  for  Glasgow  left  the  Mauritius  on  the 
1st  July,  and  would  arrive  at  Glasgow  about  the 
30th  July,  so  that  in  &ot  the  letter  of  80th  June  to 
Messrs.  Findlay  at  Glasgow,  and  that  to  Messrs. 
Poillon  on  the  Ist  July  left  the  Mauritius  on  the 
same  day.    On  the  25th  Au^.   Messrs.  PoiUon 
wrote  to  Messrs.  Findlay,  of  Glasgow,  as  follows: 
[His  Lordship  then  read  the  letter  of  25th  Axul 
from  Messrs.  C.  and  E.  Poilloii  to  Measrs.  T. H 
^mdlay  and  Co.,  of  Glasgow,  before  set  oqL]  XhfL 
\itf^Q«osQi^  T^^esct^  \i;^  "^irare  the  letters  c' 
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to  Messrs.  Foillon  and  Co.  That  letter  of  the  25th 
Aug.  would  he  delivered  at  Glasgow  on  the  8th 
Sept.    By  the  inclosures  Findlay  was,  for  the  first 
time,  apprized  that  it  had  been  proposed  to  the 
master  to  take  a   bottomry  bond  affecting  the 
cargo — this  being  recited  in  the  passage  of  the 
letter  which  was  omitted   in  the  letter  of  30th 
June  from  Houdlette  and  Co.  to  Findlay,  the  post 
oould  have  brought  no  answer  from  Glasgow  to 
the  Mauritius  which  could  arrive  before  the  3rd 
Nov. — the  communication  by  telegraph  would,  if 
no   obstacle   had  occurred,   nave   occupied  from 
twelve  to  fourteen  days — that  is,  ten  or  fourteen 
hours  by  telegraph  to  Aden,  and  ten  to  thirteen 
days  by  mail   steamer  to  the  Mauritius.      The 
Onward  sailed  from  the  Mauritius  on  the  15th 
Oct.    Two  mails  elapsed  before  Houdlette  and  Co. 
wrote  again  to  Findlay  at  Glasgow.    On  the  18th 
Sept.    tney    sent    the    following    letter: — "Dear 
Sir, — Since  writing  you  on  the  30th  June  " — there 
is  ail  that  interval — "  the  Onward  has  come  out  of 
dock,"  &c.   (see  the  letter  of   18th   Sept.   from 
Houdlette  and  Co.  to  T.  D.  Findlay,  Esq.,  Glasgow, 
before  set  out),  and  the  letter  ends  as  follows: 
"  with  nothing  of  importance  to  add.  we  remain, 
Ac."  (as  before  set  out).    They  wrote  to  the  same 
effect  to  the  Findlay s  at  Moulmein  on  the  same 
18th  Sept.     There  is  no  mention  in  this  letter  of 
any  intention  to  bottomry  the  cargo.     On  the  19th 
Oct.  they  wrote  the  following  letter  to  Findlays  at 
Glasgow  and  Findlays  at  Moulmein.    [His  Lord- 
ship then  read  the  letter  of  19th  Oct.  1870  from 
Houdlette  and  Co.  to  T.  D.  Findlay,  Esq.,  Glas- 
gow, before  set  out] ;  and  in  this  letter,  for  the 
first  time,  the  Findlays  were  apprized  by  Houd- 
lette and  Co.  that  their  cargo  haa  been  bottomried, 
though  even  then  as  a  collateral   security  to  the 
draft  on  Messrs.  Baring — the  ship  having  sailed, 
as  1  have  already  stated  on  the  15th  Oct.    No 
intimation  was  conveyed  either  in  this  letter  or  in 
that  of  1st  July,  inclosed  in  that  of  25th  Aug., 
that  the  Poillons  had  not  placed  (as  it  had  been 
suggested  by  Houdlette  and  Co.  in  the  letter  of 
1st  July)  in  the  hands  of  Messrs.  Baring  Brothers 
and  Co.   sufficient  funds  to  meet  the  draft  on 
presentation;  and  indeed  they  had  not  made  up 
their  minds  not  to  do  so  until  the  6th  Jan.  1871. 
In  their  letter  to  Messrs.  Baring  from  New  York, 
of  the  21st  Sept.,  they  say :  We  are  not  desirous 
of  advancing  the  money  spent  at  Mauritius,  unless 
by  doing  so  we  can  make  a  saving,  and  for  that 
reason  would  thank  you  on  receipt  of  the  docu- 
ments, and  before  you  accept  or  pay  the  bond,  to 
get  your  average- stater  to  make  a  rouffh  estimate 
that  will  show  now  much  the  ship  will  nave  to  pay 
after  deducting  from  the  total  amount  due  under 
the  bond  (if  promptly  paid)  such  sums  as  the 
cargo  and  underwriters  on  freight  will  have  to  pay, 
and  telegraph  the  result  to  us  by  cable ;  and  we 
would  like  the  amount  also  due  from  the  ship 
classified  so  as  to  show  how  much  the  underwriters 
on  vessel  would  have  to  pay,  and  how  much  would 
fall  on  the  owners ;  with  these  two  items  before  us, 
we  can  determine  whether  or  not  it  would  be  desir- 
able to  advance  the  money,  or  let  the  vessel  be  sold  to 
pay  the  bond."  And  on  the  6th  Jan.  they  wrote  as  fol- 
lows :  [His  Lordship  then  read  the  letter  of  6th  Jim. 
1871  ^m  C.  and  B.  Foillon  to  Capt.  James  H. 
Hewitt,  London,  s^t  out  in  the  pleadmgs.]    It  was 
admitted  by  the  counsel  for  the  bondholders  that  the 
oondnct  Of  Messrs.  Foillon  in  this  matter  was  veivy 
reprehen&iblc^bnt  it  waa  at  the  same  tizoe  contended 


that  with  this  conduct  the  bondholder  had  no 
concern,  and  ought  not  to  suffer  on  account  of  it. 
To  these  facts  I  will  now  endeavour  to  apply  the 
law.    And  first  as  to  the  objection  to  the  validity 
of  the  bond  on  the  ground  that  it  was  a  collateral 
security  only  to  the  bill  of  exchange,  which  had  not 
been  presented  or  protested.    In  support  of  this 
proposition  the  case  of  Ths  Staffordshvre  (uhi  8upJ), 
recently  decided  by  the  Privy  Council,  was  cited. 
I  have  considered  that  case,  and  I  am  of  opinion 
that  it  does  not  warrant  the  conclusion  sought  to 
be  derived  from  it.    The  bond  in  this  case  was  to 
be  cancelled,  as  the  evidence  shows,  on  the  prompt 
payment  of  the  bill — and,  otherwise,  to  be  enforced 
— there  was  no  prompt  payment.    The  Poillons 
never    provided    the    Messrs.   Baring  with    the 
requisite  funds ;  the  bills  came  home  and  were  in 
fact    duly    presented — they  were   not   protested 
because  the  drawer,  the  captain,  had  no  money 
in  the  hands  of  Messrs.  Banng,  and  no  notice  of 
dishonour  was  necessary,  therefore,  to  be  given. 
In  the  case  of  Btainhamic  v.  Shepa/rd  (ubi  sup.), 
decided  by  the  Exchequer  Chamber  in  1853,  the 
judges,  referring  to  the  cases  in  Admiraltjr  Court, 
say :  **  We  must  not  be  supposed  to  intimate  a 
doubt  that  a  bottomry  bond  may  not  be  given  at 
the  same  time  with  and  as  a  collateral  security  for 
bills  of  exchange  drawn  on  the  owner."    It  was 
argued  that  the  Messrs.  Baring  took  up  these 
bills,  but  the  evidence  of    Mr.    Theobald    with 
respect  to  their  mode  of  transacting  business  of 
this  kind  satisfies  me  that  this   statement  was 
incorrect.    Upon  the  whole,  I  am  clear  that  the 
bottomry  bond  is  not  invalid  upon  the  ground  that 
the  bills  of  exchange  have  not  been  presented  or 
protested.    According  to  the  law  the  master  is 
always  the  agent  for  the  ship,  and  in  special  cases 
of  necessity  the  agent  for  the  cargo  also.    He  is 
the  appointed  agent  of  the  former,  the  involuntary 
agent  of  the  latter.    From  these  principles  ol 
jurisprudence  two  important  consequences  flow. 
First,  that  when  the  circumstances  permit  the 
master  must  communicate  with  the  owner  before 
be  does  any  act  which  seriously  affects  the  value 
of  the  ship  in  the  one  case,  or  of  the  cargo  in  the 
other.    This  is  a  doctrine  at  which  the  Ensiish 
courts  have  slowly  but  steadily  arrived.    That 
communication  was  necessary  in  the  circumstances 
of  this  case,  I  have  no  doubt  whatever,  notwith- 
standing the  argument  to  the  contrary  which  has 
been  addressed  to  me.    The  cargo  was  timber,  not 
of  a  perishable  character ;  it  belonged  to  one  finn. 
The  owner  might  well  have  thought  it  for  his 
interest  to  advance  the  req^uisite  funds  for  the 
repairs,  or  to  pay  the  full  freight  and  to  embark  it 
in  another  vessel;  the  rate  of  freight  for  such 
timber  was  low  at  the  Mauritius.    As  it  is,  he 
will  if  the  bond  be  pronounced  for,  when  demands 
having  claims  of  priority  have  been  satisfied,  have 
to  pay  nearly,  if  not  the  whole,  sum  of  5130L,  his 
liability  for  freight  being  2338L    It  has  been  said 
that  he  is  not  really  injured,  for  by  another  action 
in  another  court  ne  may  recover  from  the  ship- 
owner what  he  now  pays  to  the  bondholder.    This 
operation,  hoi^ever,  is  not  unattended  with  expense 
and  delay  where  the  shipowner  is  solvent  and 
dweUs  in  this  country ;  but  in  the  present  case, 
though  there  be  no  reason  to  doubt  nis  solvency, 
he  is  domiciled  at  New  York,  and  I  cannot  discover 
that  the   doctrine  of  the   English   decision   in 
Dumcan  v.  JBenton  {yhi  w:^^  •>«»  «^«t  \«wi  >fs^~ 
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tion  was,  therefore,  in  my  opinion  indispensable  in 
the  circnmstances  of  the  case  to  the  validity  of  a 
bottomiy  bond  on  the  cargo.  It  has  been  argned, 
however,  that  a  communication,  thoueh  not 
necessary,  was  in  fact  made,  and  this  is  the  next 
point  to  consider.  Connected  with  this  consider- 
ation is  the  allegation  that  Findlay  was  negligent, 
that  he  chose  to  fold  his  hands  and  do  nothing. 
It  does  not  seem  to  me  that  he  was  negligent. 
The  master,  his  agent  from  the  necessity  of  the 
case,  never  wrote  to  him  at  all.  The  agent  of  the 
ship  wrote  indeed  on  the  Ist  July  to  the  owner  of 
the  cargo,  suppressing  in  the  letter  the  fact  that 
he  urged  a  bottomry  bond  on  the  cargo,  which  he 
revealed  to  the  owner  of  the  ship.  The  letter  of 
the  25th  Aug.  from  Poillon,  which  the  defendant 
received  on  the  8th  Sept.,  contained  the  first 
intimation  of  the  bottomry  bond,  and  then  Findlay 
was  informed  that  the  ship  would  probably  be 
detained  only  two  months,  dating  from  the  1st 
Jul^.  As  it  happened,  by  the  use  of  telegraph  and 
mail  a  message  might  have  arrived  before  the 
vessel  sailed  on  the  15th  Oct.  But  even  this  was 
matter  of  uncertainty,  and  if  such  message  had 
arrived,  the  bond,  though  not  literally  signed,  had 
been  determined  upon,  and  a  bargain  made  upon 
the  faith  that  it  would  be  duly  executed.  It  is  not 
impertinent  to  the  question  of  sufficiency  of  com- 
munication to  remember  that  in  this  peculiar  class 
of  cases,  in  which  the  interest  of  absent  principals 
may  be  so  seriously  affected,  the  law  has  con- 
sidered that  the  lender,  as  well  as  the  borrower, 
has  some  duty  to  discharge.  He  is  bound  to  make 
a  reasonable  inquiry  as  to  the  necessity  which 
authorizes  the  master  to  hypothecate.  Now  the 
lenders  in  this  case,  Houdlette  and  Co.,  were  the 
agents  of  the  ship.  "  They  represented  me,"  the 
master  said,  when  asked  if  the  repairs  were  not 
done  on  their  credit :  and  it  appears  to  me  from 
the  correspondence  to  which  I  have  already 
adverted  that,  from  a  very  early  period,  before 
the  cargo  was  fully  discharged,  before  the  expenses 
necessitated  by  the  repairs  were  accurately  known, 
before  an  attempt  had  been  made  to  raise  funds  on 
the  personal  credit  of  the  owners  of  the  ship — 
whom  they  knew  to  be  affluent  merchants  at  New 
York — before  any  attempt  had  been  made  to  raise 
money  on  the  ship  and  freight,  Houdlette  and  Co. 
suggested  to  the  master,  and  advised  him  to  give, 
a  bottomry  bond  on  the  cargo  as  well  as  on  the 
ship  and^eight  as  a  collateral  security,  indeed,  to 
his  draft  on  Messrs.  Baring  and  Co.  And  here  I 
must  observe  that  the  name  of  this  great  and 
much  esteemed  commercial  firm,  the  present  bond- 
holders, was  put  before  me  as  if  of  itself  an 
argument  against  any  want  of  bond  fides  in  this 
transaction,  but  I  am  of  opinion  that  I  must 
consider  this  case  as  if  Messrs.  Houdlette  and  Co. 
were  still  the  holders  of  the  bond  which  has  been 
transferred  to  Messrs.  Baring.  Whatever  legal 
infirmities  were  incident  to  the  instrument  while 
possessed  by  the  former  belong  to  it  in  the  hands 
of  the  present  owners.  Not  only  did  Messrs. 
xxv/udlette  and  Co.,  as  has  been  already  observed, 
omit  in  their  letter  to  the  owners  of  the  cargo  the 
passage  as  to  the  bottomir  bond  inserted  in  their 
letter  to  the  owners  of  the  ship,  but  they  state 
that  "  by  next  opportunity  we  shall  be  able  to  give 
farther  particulars ";  that  is,  they  suggest  that 
Findhy  should  wait  before  h^  asisweT^^eYr  \<^\^t. 
Findlaj  says  in  effect  that  tibia  letter  ^d  not  Tviaft 
Bny  alarm  as  to  a  bottomry  bond  on  t^ie  eas^ 
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and  accordingly  Mr.  Findlaj  says  in  his  evidence: 
"  We  did  not  answer,  as  we  expected  to  receire 
further  information  as  to  the  position  of  the  ship 
by  the  following  mail.     We  received  no  fortbff 
letters  for  the  next  two  mails."    They  did  not 
answer  the  letter  of  the  25th  Aug.  because  ihej 
had  no  time — he  says — to  write  to  the  Maoritiiis', 
and  writing  to  New  York  would  have  been  of  no 
avail  to  stop  the  proceediiigs  at  the  MaoritiiL 
Moreover,  he  assumed  that  IPoillon  would  pay  the 
money  into  the  hands  of  Messrs.  Baring,  becMBe 
he  knew  that  Poillon  was  a  rich  man.    Indeei 
Poillon's  letter  of  the  6th  Jan.  1871  shows  that  it 
was  not  from  want  of  means  that  he  refused  to 
pay  the  money.    As  to  Houdlette  and  Co.,liMj 
allow  two  posts  to  go  out  without  further  com- 
munication to  Findlay.     On  the   18th  Sept  they 
write  that  the  vessel  "  has  been  thoroughly  re- 
paired,*'  and   they  say   they   have   "  nothing  of 
importance  to  add."    They  are  still  silent  as  to 
the  bottomry  bond.    On  the  19th  Oct.  after  the 
ship  had  gone  to  sea — which  she  did  on  the  ISdi 
Oct. — they  make  the  first  communication /rom  ike 
Mawrititis  to  Findlay  that  the   cargo   had  bees 
bottomried.    If  a  communication  was  neoeraaij 
and  a  proper  communication  was  not  made,  I  do 
not  think  that  the  absence  of  it  ean  be  excused  oa 
the  ground  of  the  laches  of  the  owner  of  the 
cargo.    In    the  case  of    The    Oriental  (3  Moore 
P.  C.   C.  398)  the   owner    of   the    ship  resided 
at  St.  John's,  New  Brunswick  ;  the  ship  was  at 
New  York  when  the  necessity  for  repairs  arose. 
New  York  was  distant  600  miles  from  St.  John'i, 
and  between  the  cities  there  was  a  commonicatkm 
by  electric  telegraph.    The  agent  of  Wallaoe  at 
New  York  telegraphed  to  him  that  bis  ship  had 
been  ashore,  was  leaky,  and  was  discharging  ber 
cargo  ;   an  answer  came  by  telegraph  acknow- 
ledging the  receipt  of  the  messaffe,   saying  be 
should  oe  glad  to  hear  by  telegraph  when  necessary. 
Three  days  after,  the  agent  wrote  by  post  a  general 
description  of  the  injuries  sustainea  by  the  ship, 
that  a  survey  was  to  be  holden,  and  he  wootd 
report  what  ii^ury  she  had  sustained,  Uiat  the 
expenses  would  be  considerable,  but,  as  the  cargo 
was  valuable,  would  not  flE^ll  so  heavily  on  the  ship; 
about  a  week    after  this   the  captain  wrote  to 
Wallace  ipartioulars  of  the  damage,  and  about  % 
week  after  that  the  agent  wrote  again  to  Wallaoe. 
In  none  of  these  communications  was  it  directly 
said  that  a  bottomry  bond  would  be  necessair; 
about  the  time  of  the  last  letter,  however,  the 
agent  dpoke  to  the  captain  about  a  bottomry  bofnd, 
to  whicn  the  captain  at  first  objected,  but  after- 
wards agreed  on  the  agent  saying  that  he  woold 
write  to  Wallace.    The  captain   made  no  oom- 
munication    to    the   owner  as    to    the  proposed 
bottomry  bond.     Some  days  after  the  acent  wrote 
to  Wallace  by  post  to  say  that  he  had  taken  a 
bottomry  bond,  which  he  appears  to  have  done 
three  days  before  Wallace  could  haye  received  Uie 
letter  in  due  course  of  post.     The  owners  of  the 
ship  and  the  cargo  opposed  the  yalidity  of  the 
bond.    Dr.  Lushington  (3  W.  Rob.  243 ;  7  Notes 
of  Cases,  476),  however,  pronoun^d  for  it,  holdhig 
that  the  evidence  established  the  necessity  for  i^ 
and  that  the  agent  was  not  bound  to  have  td^ 
graphed  b^ore  he  took  the  bond.     The  Pnty 
Council  reversed  this  sentence  on  the  gioimd  tiMl 
there  had  not  been  communioation  with  WaOM^^ 
V)ck<^  Q^i^ssc«   ^\£  ^cAm.  Terns  odd:   **l!hf^ 
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absolute  communication  made.  It  was  made,  and 
properly  made,  at  the  moment  of  the  accident, 
communicated  and  received  within  a  few  hours, 
and  by  a  means  of  communication  in  existence, 
which  must  be  taken  to  be  the  proper  channel  of 
communication;  not  to  send  money,  as  suggested, 
because  the  electric  telegraph  will  not  carry 
money,  but  to  send  a  communication  on  the  one 
hand  and  receive  an  answer  on  the  other.  Why, 
here  being  the  means  of  communication,  and  the 
authority  of  the  master  being  founded  on  the 
impossibility  of  a  communication,  their  Lordships 
are  of  opinion  that  there  was  no  authority  in  the 
masterto  raise  money  on  bottomry."  In  the  opinion 
of  this  appellate  court,  whose  decisions  are  binding 
upon  me,  a  mere  statement  of  injuries  done  to  the 
ship,  and  of  the  consec^uent  necessity  of  repairs, 
which  would  entail  considerable  expense,  unaccom- 
puiied  by  a  statement  that  a  bottomry  bond  must 
be  had  recourse  to,  was  not  a  sufficient  com- 
munication to  the  owners ;  the  law  did  not  require 
them,  from  these  premises,  to  draw  the  conclusion 
that  the  ship  and  cargo  must  of  necessity  be 
be  bottomried."  It  may  not  require  that  the 
words  "  bottomry  of  cargo  "  should  be  used,  but 
it  requires  that  the  fact  itself  should  be  stated,  or 
at  least  that  it  should  be  an  obvious  and  irresistible 
inference  from  the  circumstances  stated ;  the 
owner,  as  the  Privy  Council  said  in  Tlie  Panama 
(L.  Rep.  3  P.  0.  204 ;  23  L.  T.  Rep.  N.  S.  12 ; 
3  Mar.  Law  Cas.  0.  S.  461),  "  should  duly  receive 
notice  of  the  intention  to  raise  money  by  bot- 
tomry." Now  in  the  present  case  the  circum- 
stances relating  to  the  state  of  the  ship,  recited  in 
the  communication  to  the  owners  of  the  cargo, 
were  certainly  not  stronger — I  should  say  they 
were  less  strong — than  those  which  existea  in  the 
case  of  The  Oriental.  In  both  cases  the  owner 
was  led  to  expect  further  communication,  and,  in 
the  case  before  me,  there  is  this  further  fact 
continually  presenting  itself,  namely,  that  the 
necessity  for  the  bottomry  bond,  stated  by  the 
lender  in  the  communication  to  the  owner  of  the 
ship,  was  suppressed  in  that  which  was  made  to 
the  owner  of  the  cargo,  to  whom  the  master 
never  wrote  at  all.  On  the  other  hand  the 
case  of  TTie  Bonaparie  (8  Moore  P.  C.  C.  459, 
477)  was  cited  to  establish  the  proposition 
that  if  owners  of  cargo  had  ample  information  of 
the  disasters  which  had  befallen  the  vessel  there 
was  a  sufficient  communication.  But  an  examin- 
ation of  the  communications  made  in  that  case  to 
the  owners  enables  me  to  reconcile  the  judgment 
in  it  with  the  preceding  case  of  Th^  Oriental.  In 
that  case  the  owners  of  the  cargo  ^?ere  specially 
apprised  of  the  injurv  done,  not  onl^  to  the  ship 
but  to  the  cargo ;  and,  moreover,  then*  advice  was 
specially  requested  as  to  what  in  the  circumstances 
it  would  be  best  to  do  ;  and  it  was  holden  that  as 
th^  chose  to  pass  by  the  whole  matter  in  silence, 
and  fi;ave  no  mstructions,  which  ,had  been  parti- 
cmlarly  and  immediately  requested,  the  com- 
munication was  ■  sufficient.  In  the  case  of  The 
Lord  Cochrane  (2  W.  Rob.  320,  333),  decided  in 
1844  before  the  law  as  to  the  necessity  of  com- 
mtmication  had  been  distinctly  laid  down,  Dr. 
Lnshington  said :  *'  I  now  come  to  another  point 
in  the  case  which  has  been  much  commented  upon, 
Tia.,  the  conduet  of  the  master  with  reference  to 
the  shippers  of  the  cargo.  It  has  been  said  that  it  was 
the  duty  of  the  master,  before  he  gave  a  bottomry 
bond  upon  the  cai^  in  this  case,  to  have  com* 


municated  with  the  shippers  in  the  first  instance, 
and  to  have  taken  tneir  directions ;  this  ob- 
servation, it  is  obvious,  must  be  subject  to  great 
limitations  under  the  circumstances  of  the  case. 
The  shippers,  it  is  to  be  noticed,  were  resident  on 
the  spot ;  and  it  is  perfectly  true  that  if  they  had 
been  Kept  in  ignorance  of  the  intended  bottomry 
transaction,  it  would  have  been  a  strong  argument 
against  the  hand  fides  of  the  master,  that  ne  had 
not  put  himself  into  communication  with  them. 
It  is  obvious,  however,  in  the  present  instance, 
from  the  facts  spoken  to  in  the  affidavits,  that 
these  shippers  must  have  been  cognizant  of  the 
transaction  in  question ;  and  if  they  had  deemed 
it  expedient  for  their  interests  to  interfere  for  the 
protection  of  the  cargo,  they  had  the  opportunity ,  and 
were  at  perfect  liberty  so  to  do.  It  appears,  however, 
that  only  one  or  two  of  these  individuals,  and  those 
possessing  the  slightest  degree  of  interest,  in  any 
manner  interfered  or  took  any  share  in  the  matter. 
In  my  opinion  this  indifference  was  a  virtual 
acquiescence  in  the  masters  proceedings,  and  is 
much  the  same  thing  as  if  a  communication  had 
taken  place  between  the  master  and  themselves, 
and  their  answer  had  been  :  '  we  will  have  nothing 
to  do  with  the  matter,  vou  must  act  according  to 
your  own  discretion.'  '  Having  regard  to  the 
principle  upon  which  communication  is  required, 
and  the  authorities  upon  the  subject,  and  applying 
them  to  the  particular  facts  of  this  case,  I  am  of 
opinion  that  the  communication  was  insufficient, 
and  did  not  satisfy  the  law,  and  here  I  might  end 
my  judgment,  but  I  desire  to  say  a  few  words 
upon  the  remaining  question  of  law  which  arises 
in  this  case.  The  next  consequence  from  the 
doctrine  of  agency  is  that  the  master  must  sustain 
to  the  best  of  his  power  the  interests  of  the  absent 
owner.  This  is  a  principle  of  general  maritime 
law,  and  not  like  the  former  one  of  English  law 
only.  "H  est  le  reprdsentant  des  cnargeurs 
absents  ;  il  doit  faire  ce  qu*ils  feraient  eux-mdmes 
s*ils  dtaient  sur  les  lieux,"  Boulay-Paty  observes 
(Cours  de  droit  Commercial  Auiritime,  vol.  2, 
p.  404) ;  that  is,  he  must  do  that  which  there  is 
fair  reason  to  suppose  the  owner  if  present  would 
do.  "  H  est  done,"  Emeri^on  says,  **  obligd  de 
faire  ce  que  feraient  les  cnargeurs  s'ils  dtaient 
prdsens  "  (Emerigon,  par  Boulay-Paty,  vol.  1 ; 
Traits  des  Assurances,  chap.  12,  sect.  16,  p.  423). 
The  master  is  to  remember  the  foundation  of  his 
authority  to  bottomry  the  cargo  is  the  {>rospect  of 
benefit,  direct  or  indirect,  to  the  proprietor  of  it. 
This  principle  limits  the  authority  oi  the  master 
in  this  matter ;  he  may  sell  a  part  of  the  oai^o, 
but  not  the  whole.  Why  P  Because  the  former 
act  may  be,  the  latter  cannot  be,  for  the  benefit  of 
the  proprietor.  The  interests  of  which  he  is 
respectively  guardian  may  be  conflicting,  and  in 
this  case  he  must  do  that  which  is  best  for  the 
whole  adventure;  he  must  endeavour  to  accom- 
plish the  contract  between  the  two  parties,  whom 
for  the  occasion  he  represents,  for  the  common 
benefit  of  ship  and  cargo,  and,  therefore,  as  in  the 
case  of  the  sale  of  the  cargo,  he  may  not  sell  the 
whole  cargo ;  so  neither  may  he  do  that  which  is 
in  effect  the  same — repair  the  ship  at  the  sole 
expense  of,  and  without  reasonable  possibility  o£ 
benefit  to,  the  carso.  "  It  is  therefore  true,"  Lord 
Stowell  says,  '*that  if  the  repairs  of  the  ship 
produce  no  benefit  or  prospect  of  benefit  to  the. 
cargo,  the  master  cannot  bond  tbA  casc^int  t 
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Tfae  prospect  of  benefit  mnst  be  such  as  a  man  of 
ordinaij  prudence  and  knowledge  of  the  subject 
would  in  the  circumstances  antcrtain.  The  master 
muBt  endeavour  to  hold  the  balance  evenly  between 
his  two  principalB ;  he  must  not  sacrifice  the  abip 
to  the  cargo,  or  the  car^  to  the  ship.  In  thin 
case  the  oatlaj  on  the  ahip  which  the  cargo  is  to 

Rj  was  very  great ;  the  master  is  asked  whether 
the  repairs  she  was  "  made  as  good  a  ship  as 
A  at  the  outset ";  he  answers :  "  Better  shi 


than  she  was  the  day  I  took  her."  I  do  not  think 
Upon  the  evidence  before  me  that  a  reasonable  and 
pmdent  owner,  if  present,  would  have  allowed  his 
cargo  to  be  bottomried  for  such  very  eitensire 
repairs.  He  would  rather  have  paid  the  freight 
and  transshipped  the  goods.  I  do  not,  however, 
decide  the  case  on  this  ground  atone;  but  having 
regard  to  the  circumstances  already  mentioned, 
and  to  the  fact  that  the  agent  of  tho  ahip,  being 
also  the  lender,  while  he  commonicaMd  to  her 
owners  the  intention  to  toko  a  bottomrv  bond 
afTecting  the  cargo,  omitted  that  fact  in  the  con- 
temporaneous letter  which  he  wrote  to  the  owner 
of  the  cargo,  in  which  letter,  tolling  him  only  of 
the  disasters  to  the  ship,  he  promised  further 
information,  which  he  himself  never  sent  till  tho 
vessel  had  sailed,  and  which  through  no  channel 
reached  tho  owner  of  cargo  till  too  late ;  I  decide 
that  there  was  not  in  this  case  such  a  com- 
munication to  the  owners  of  the  cargo  as  tho  law 
ill   these   circumstances   would   require.      And   I 

Eronouncc,  therefore,  against  the  validity  of  the 
ond,  with  costs. 


I,  Liverpool. 

Proctors  for  the  defendants,  I'rifchnnl  and  Sunt, 
agents  for  Bateeoit,  RnbinKOn,  and  MurrU,  Liver- 

conitT  OF  coxMoir  fleas. 

Baportdd  bj  H.  F.  Poolit  wad  JoHH  BOM,  Eiqn., 
BiuTiiten-Bt-LiLW. 

Feb.  7  <t,ul  8,  1873. 

LiSUUAH    AND   OTUERS   V.    TlIE    KoRTFlBRN    MARITIME 

Insibahce  Cosd'ASV  (Limitkd). 

ISar'me  Lmiranee—"  Slip  "—J'oliey^Vintcealm^U 
of  facte  material  to  the  risk. 

On  tlie  lllh  March  the  plainiifft,  ahijiovmers,  agreed 
with  the  defendontt,  viiidcrwrilorii,  for  tlui  iiignr- 
«nce  of  freiglU,  twid  a  gliii  or  yropewal  ciintaining 
oil  the  neeeeinry  terms  for  a  comfiletc  iiisuntiite 
wait  dravm,  np  wilhoitt  aMy  qaeelitm  beiwj  oKked 
at  to  the  amount  qf  itumriatce  mj'oii  f'le  hull  of 
tlie  vetttl,  and  ictu  accejiled  bu  the  defoudanlt  on 
thatday.  On  the  lUth  March  the  fliip  wiis  htt, 
and  theptaintifft  became  awiro  of  the  Ixhk  on  the 
nth.  fliey  itnt  on  that  day  to  Uie  defetidantg 
fur  a  stamped  pollctj,  in  pimuance  of  the  lerme  of 
the  dip,  aiul  tlieu  fur  the  first  time  tlie  defendanit 
inquiri-d  to  what  amartnl  the  hull  of  the  shi]!  had 
been  ineured.  The  jilaiiitiffii'  clork  gave  tite  re- 
quired infonnatimi,  and  a  stamped  policy,  which, 
with  the  avumnt  ijieured  on  Ote  slip  inserted  in  it 
at  a  warranty,  was  delivered  to  the  plaintiffs.  No 
eommunication  was  made  liij  the  ylavii\tijB  to  tlie 
defendoMis  of  the  lost  of  the  t\iy  b^ove  or  oil  iVuc 
time  (if  iJie  delivery  of  tlie  polica-    Theirtflwrt^i 


ttied  upon  the  ^loUey,  and  at  the  trial  tie  jurf 
fonnd  thai  the  rttk  toot  aeeepled  by  the  d^ataanti 
on  the  llth  March,  and  that  it  iras  not  malervi 
to  nt'ike  knoton  the  lost  to  t)i^  defendants  upon  tk 
17th.  Leaveliaving  beenreeervedtothed^feKdaii 
to  moee  to  enter  a  verdict  for  them,  if  Ok  jtdf 
onghl  to  hane  directed  the  Jtiry  at  maHer  of  la 
timt  the  omitiion  to  comm  unicale  the  loss  <m  ttt 
niliivas  a  concealment  qf  a  material  fuiAtiM 
avoided  the  yoUcu: 
Held  that  such  oni(s*io»  was  not   a  clmcealntad  ij 

a  material  fact  so  as  to  avoid  the  polio/  .- 

If  eld,  alii'i,  thai  the  addHinn  fn  th«  polity  w  On 

nth  of  a  term  for  the  benefit  of  the  tdidmnttm, 

and  not  nffeeling  tlie  risk  inttired,  did  nalpraat 

the  2ii>li<y  from  being  one  dratcn  up  in  retped  ff 

the  rink  accepted  on  the  llth  March,  and  tHei^an 

tlie  case  was  the  saine  in  principle  mtii  Coij  t. 

Pfttton  [ante  p.  225 ;  26  L.  T.  Bep.  N.  S.  !6I ;  L 

Beji,  7  Q.  ■'.  304.) 

This  was  an  action  apon  a  policy  of  insomn 

upon   freight,  whereby  the  defendants  became  ii- 

."urers  to  tne  plaintiffs  at  and   from  the  T^ne  to 

Argasteria  in   the  sum  of  4001.  upon  freight  In 

ruspect  of  goods  laden  on   board   the  ehip  JT^ 

ll'iwer,    in    consideration    of    the   payment  d  ■ 

■jiremium  of  ?5s.  per  cent.     The  first  coont  of  tb 

declaration  was  upon  the  policy,  and  allied  lb 

Idbs  of  the  ship  and  goods  during  the  continiiaitt 

of  the  risk  and  the  non-paymeint  of  the  som  is- 

.^tired.     The  second  count  alleg^ed  that  the  ddoh 

dants,  in  consideration  of  the  premium,  promiMd 

to  executo  a  valid  and  binding  policy  of  insaiun 

upon  the  terms  mentioned,  and  that  before  ik 

elocution  of  the  poUcy  the  ship  was  lost  andllw     I 

lilaintiff  applied  to  the  defendants  to  execute  mA 

a   policy,   out   the  defendants    refused   to  do  s<V 

whereby  the  plaintiffs  lost  the  440^  agreed  to  be 

insured. 

To  this  the  defendants  pleaded,  infer  al<A, 
fourthly  to  the  first  count,  that  at  the  time  d 
making  and  suhscrihing  tho  said  policy,  and  be- 
coming such  insurers  as  alle(;ed,  the  plaintiffs  wd 
their  agents  misreprGsented  to  the  deiendanw  * 
Inct  then  material  to  he  known  to  the  detendanM, 
and  material  to  the  risk  of  tho  said  policy ;  fitthlj, 
that  at  the  time  of  the  defendants  miiking  and  sub- 
scribing the  policy  and  becoming  inaaiers  ibe 
plaintiffs  and  their  agents  wrongfully  conce^ 
i'lom  the  defendants  a  fact  then  known  to  tba 
ptaintifTs  and  their  agents  and  unknown  to  S» 
defendants  and  material  to  the  risk  of  the  »U 
jtalicy,  that  is  to  say  that  the  said  ahip  and  gondi 
had  been  and  then  were  loat ;  tenthly,  the  <k- 
fcndants  pleaded  the  fifth  pica  to  llie  eeeoal 
count,  which  was  abandoned  at  tibe  trial. 

The  case  came  on  for  trial  before  Brett,  J,  ud 
a  special  jorv  at  the  Liverpool  Summer  Assiia, 
1 872,  when  the  following  facta  were  proved  ^— The 
plaintiff's,  trading  under  the  iiame  of  John  Hil 
and  Co.,  were  the  owners  of  the  ahip  Maviower. 
■>>'-*  vessel  on  the  llth  March  1871  feft  the Tjw 
voyage  with  cargo  for  ArgaHteria.  On  tk 
.^.»uo  day  the  plaintiff  Lishman,  who  resided  n 
Newcastle,  sent  one  of  his  clerka  to  the  office  d 
the  defendants,  also  in  Newoastle,  to  inquire  m 
to  the  rate  of  insurance  on  freight.  The  dark 
was  then  mstrocted  to  effect  an  iDstrntm*  at  Aa 
TtfA  iBautioned.  Ho  aocordingW  filled  np  "^  *• 
(  isS«tAiKM*'  t«sK»  ».  \wa^fM»l  or  Blip  m< 
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The  Northern  Marine  Insnranoe  Company  (Limited), 

Newcastle-npon-Tyne. 
Please  take  on  risk  and  hold  iniinred  for  aoconnt  of  the 
undersigned,  who  will,  when  enabled,  give  fall  partioalars 
for  the  extension  of  the  polioy. 

To  the  amount  of  about  4001.  at  65«.  per  oent. 
On  freight 
By  iAiemctyflower 
From  the  "^rne 
ToArgastena 
Dated,  11th  Maroh  1871. 

John  Hall  and  Co., 
Signed  per  John  Bobson. 
SaUed. 

This  slip  was  handed  by  Eobson,  the  plaInti£Fs' 
clerk,  to  the  defendants'  clerk,  and  at  that  time 
nothing  more  was  said  about  the  matter.  When  a 
slip  is  handed  in  as  described,  it  is  asual  to  make  out 
and  send  the  policy  in  accordance  therewith  in  a 
few  days.  On  16th  March  the  ship  was  lost  off 
Harwich,  and  the  same  day  a  telegram  arrived  at 
the  plaintiff's  (Lishman's)  office,  announcing  the 
loss.  This  telegram,  however,  was  not  opened  by 
an^rone  until  the  morning  of  17th  March,  when  the 
plaintiff  (Lishman)  first  Tcamt  the  loss.  Lishman, 
after  reading  the  telegram,  sent  Bobson  to  the 
defendants'  office  to  ask  for  the  policv.  Eobson 
there  saw  Mr.  Mi  teal  fe,  the  defendants  managing 
underwriter,  and  asked  him  for  the  policy.  Mit- 
calfe  said  he  would  not  give  the  policy  until  ho 
knew  what  was  insured  upon  the  ship's  hull. 
Bobson  thereupon  returned  to  the  plaintiff's  office, 
and  referred  to  the  plaintiff's  policy-book,  and 
returning  to  the  defendants'  office,  informed  Mr. 
Mitcalfe  that  the  sliip's  hull  was  insured  for  2700Z. 
Hitcalfe  thereupon  promised  to  send  the  policy, 
and  sent  accordingly  in  half  an  hour  a  copy  policy 
on  freight  in  the  ordinary  form,  but  containing  the 
words,  "  Hull  warranted  not  insured  for  more  than 
27001."  The  plaintiff's  (Lishman's)  attention  was 
called  to  this  warranty  inserted  in  the  policy,  and 
he  sent  a  clerk  (Alsopp)  to  the  defendants'  with 
the  policy.  Alsopp  informed  Mitcalfe  that  the 
plaintiff  considered  the  insertion  of  such  a  clause 
unusual  in  a  policy  on  freight,  that  the  amount 
insured  on  the  hull  of  the  ship  was  practically 
2700Z.,  as  there  was  a  policy  on  ship  with  the 
National  Mutual  Shipping  Assurance  Association 
of  Teignmouth,  which  did  not  expire  till  20th  March, 
bat  that  notice  had  been  sent  to  the  association 
that  the  policy  would  not  be  renewed.  By  the 
rules  of  that  association  it  was  provided  "  that  the 
managers,  unless  they  receive  ten  days'  notice  to 
the  contrary,  shall  renew  each  policy  on  its  expi- 
ration, except  in  cases  where  it  may  be  deemed 
expedient  not  to  renew  the  same,  when  the 
managers  shall  cause  notice  to  be  given  to  the 
owner."  Notice  had  been  given  to  the  managers 
in  writing  about  20th  Feb.  1871,  not  to  renew  the 
policy.  On  being  informed  of  these  facts,  Mr. 
Mitcalfe  consented  to  alter  the  policy  by  making 
the  warranty  read :  "  Hull  warranted  not  insured 
for  more  than  2700L  after  20th  March  1871."  This 
alteration  was  made,  and  the  policy  was  handed 
back  to  the  plaintiff's  clerk.  It  was  admitted  by 
the  defendants  at  the  trial,  that  on  the  17tn 
March  a  stamped  poHcy  was  made  out  in  accord- 
ance with  the  copy  returned  to  the  plaintiffs 
derky  Alsopp,  with  the  addition  to  the  warranty 
in  that  copy,  and  that  the  defendants  accepted  the 
alteration  in  the  policy.  The  learned  judge  there- 
upon allowed  the  defendants  to  add  a  plea  of  breach 
of  irarrantr*  as  the  defendants  oljected  that  the 
policTf  mta  the  Teigmnontii  Association  was  a  \ 


continuing  policy  unless  notice  was  g^ven  to  dis- 
continue, and  there  was  no  evidence  of  notice. 
The  learned  judge  directed  the  jury  that  the  ac- 
cepting of  the  slip  by  the  defendants  as  given, 
was  an  intimation  to  the  plaintiffs  that  they 
accepted  the  risk ;  that  there  was  at  that  time  no 
mention  made  of  the  warranty ;  if  the  Teignmouth 
Association  pohcy  expired  on  20th  March,  then 
there  was  no  breach  of  warranty,  that  if  the  de- 
fendants accepted  the  risk  be&re  17th  March, 
and  the  intrcniuction  of  the  warranty  was  a  mere 
alteration  in  the  policy,  the  fact  of  the  loss  need 
not  have  been  communicated,  but  that  if  the  risk 
was  not  accepted  until  after  17th  March,  the  fact 
was  material  and  ought  to  have  been  made  known 
tD  the  underwriters.  The  jury  found  that  the 
warranty  was  complied  with,  that  the  risk  was 
accepted  on  11th  March,  and  that  the  loss  of  the 
ship  was  not  on  17th  March  a  material  fact  neces- 
sary to  be  made  known  to  the  defendants.  A 
verdict  was  entered  for  the  plaintiffs  with  leave  to 
move  to  enter  a  verdict  for  the  defendants,  on  the 
^ound  that  the  judge  ought  to  have  directed  the 
jury  as  a  matter  of  law  that  the  warranty  was 
not  complied  with,  and  that  the  omission  to  com- 
municate the  loss  on  the  17th  March  was  a  con- 
cealment of  a  material  fact  which  avoided  the 
policy.     A  rule  having  been  obtained, 

Holker,  Q.C.  and  Gain^ford  Bruce,  for  the  plain- 
tiffs, showed  cause. — They  contended  that  the  case 
was  governed  by  Cory  v.  Fatton  {ante,  p.  225  ; 
26  L.  T.  Rep.  N.  S.  161 ;  L.  Rep.  7  Q.  B.  30-1)  and 
lonides  v.  The  Pacific  Fire  aiid  Marine  Ins^wrance 
Corrwany  (ante,  p.  330 ;  26  L.  T.  Rep.  N.  S.  738 ; 
L.  Rep.  7  Q.  B.  517,  in  the  Exchequer  Chamber), 
and,  therefore,  the  jury  having  found  that  the  risk 
was  accepted  by  the  defendants  on  the  11th  March, 
the  slip  which  was  drawn  up  at  that  time  consti- 
tuted a  complete  and  final  contract,  binding  upon 
them  in  honour  and  good  &.ith,  whatever  event 
might  subsequently  happen,  and  that  the  plaintiffs 
were  not  bound  to  communicate  to  the  defendants 
the  fact  of  the  loss  of  the  vessel  which  subsequently 
became  known  to  them. 

IlerecheU,  Q.C.  and  Crompton,  for  the  defendants, 
sought  to  distinguish  the  case  from  those  of  Cory 
V.  Faiton  and  lonides  v.  T/w  Facific  Insurance 
Company.  They  admitted  that  notwithstanding 
30  &  31  Vict.  c.  23,  ss.  7  and  9  (a),  the  real  bargain 
between  the  assured  and  the  underwriters  took 

Elace  when  the  slip  was  accepted.  They  argued, 
owevor,  that  in  the  present  case  negotiations  were 
going  on  between  the  parties  until  the  17th  March, 
and  that  there  was  no  complete  contract  of  insur- 
ance until  that  date,  when  the  policy  containing  the 
added  warranty  as  to  the  amount  of  insurance  upon 
the  hull  was  drawn  up  and  dehvored.  The  ques- 
tion was  When  was  this  contract  of  insurance 
made,  and  when  did  the  defendants  undertake  to 
insure  upon  tliese  terms  ?    It  could  not  be  aiain- 

(a)  90  &  31  Vict.  o.  23,  8.  7. — No  contract  or  agreement 
for  aea  insurance  (other  than  such  insoranco  as  is  referred 
to  in  the  55th  section  of  The  Merchant  Shipping  Amend- 
ment Act  1862)  shall  be  valid  unless  the  same  is  expressed 
in  a  polioy ;  and  every  polioy  shall  specify  the  partionlar 
risk  or  adventure,  the  names  of  the  subscribers  and  un- 
derwriters, and  the  sum  or  sums  insured :  and  in  oase 
any  of  the  above-mentioned  particulars  shall  be  omitted 
in  any  policy,  such  polioy 'shall  be  null  and  void  to  all 
intents  and  purposes. 

Sect.  9.— No  poliov  shall  be  pleaded  or  given  in  evideaQa 
in  mir  oouzt)  ot  liomiX^w^  m  vks  wiraa^  V^  \i%  V^  1^ 
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.  -:   :..  T    Pwrp.    N     > 

,'!./>  7..*'.  p.  ;.;.:'.»;  -jr;  l.  T.  B^- 
L.  K*^ii.  7  Q.  B.  .Mr-,  in  the  Ei- 
■Tr-.  .r7  i^^-imo'^r  — rhitr.  n'jC^ithst.-indinjf  the  rr:- 
7.-.  .:.-  f  ..!■  A  -'A  V-.i'Z.  (.'.  -:*•  S!«.  7  and  i*,  the  ivsl 
rii:iri.r.  "r^^^-^-rn  :h»r  a.-<ure»l  ami  the  underwrters 
-..iflir-  :,"^re  wh»n  the  slip  oontaiuiiie  the  terms  c-i 
tT.-:  .:.'f:jAeii  po'icy  is  a«;oepted;  and  that.  altho'Jgb 
f-.r-r.  -iip  dijf:^  nut  conjstitiite  a  contract  «• 
ff,mit}}\*:  at  law,  yoc  it  may  be  locked  at  for  the 
piiri /<)'*•  of  diacoveriug  at  what  time  the  risk  ^m 
urjflirta'iCfn  by  the  uniierwriters,  and  that  a 
niar>'rial  fact  coming  to  the  knowledge  of  tbe 
a-Aiirf;«l  lietween  the  date  of  the  slip  and  that  of 
the  policy  need  not  be  communicated.  Admitting 
this,  however.  Mr  Hcrschell  fX)ntende<l,  with  con* 
HJdcraMe  force,  that  in  this  case  the  slip  on  tb 
11th  Marxrh  could  not  show  the  terms  of  the  bv 
giiin,  }is  a  negotiation  between  the  parties  «u 
going  on  up  to  the  17th,  when  the  policy  contain- 
ing t-lie  added  warranty  was  issued,  which  contained 
tlie  only  coni])Icto  contract   of  insurance  between 


jury  having  found  as  a  fact  that  the  riik  «a^  ac- 
cepted by  the  under^Titers  on  the  ll:b  Maroh.  it 
cannot  hie  said  that  the  addition  of  a  icrci  ::r  tbf 
bi-netit  of  the  underwriters,  and  not  ftdecting  th* 
risk,  prevented  the  policy  frv^m  btin^  cce  «*■ 
up  in  respect  of  the  risk  accepted  on  the  llti^: 
therotore  the  case  is  the  same  in  priac^j^vB^ 
\\v\\.  x^AsrTc:^  \a^  vod  the  occnrrecce  d  xke  IM 


MARITIME  LAW  CASES. 


557 


Ex.] 


Bbabd  and  anothsb  v.  Bhodbs. 


[Ex. 


of  tlie  stamped  policy,  did  not  render  it  incumbent 
on  the  plaintiJS  to  communicate  it,  inasmuch  as  it 
oould  not  affect  the  risk  already  accepted  or  the 
premium  already  agreed  to  and  paid.  I  think, 
therefore,  there  was  no  misdirection  on  the  part  of 
the  learned  judge,  and  the  evidence  justified  the 
▼erdict  of  the  jury  and  their  answers  to  the  qaes- 
tions  put  to  them,  and  that  the  rule  must  be 
discharged. 

G-BOVE,  J. — I  entirely  agree  with  the  judgment 
pronounced  by  my  brother  Keating  and  I  have 
nothing  to  add. 

Brett,  J. — I  also  entirely  agree ;  and  I  will  only 
add  that  when  I  allowed  a  plea  to  be  added  I  did 
■o  upon  the  understanding  that  the  question  was 
to  be  left  to  the  jury  upon  the  evidence  as  it  then 
stood. 

Crompton  asked  for  leave  to  appeal  if  necessary 
upon  the  main  point. 

Holker,  Q.C.  suggested  that  the  plaintiff  should 
be  at  liberty  to  reply  equitably  to  the  added 
plea. 

By  the  Court — The  question  as  to  the  breach  of 
murranty  being  now  gone,  the  better  course  will  be 
to  raise  the  main  point  independently  of  plead- 


Bule  discha/rged. 

Attorneys  for  the  plaintiff,  Mercer  and  Mercer 
for  Oliver  and  Bottereu,  Sunderland. 

Attorneys  for  the  defendants,  WiUiamson,  Hill, 
SDd  Co,  for  B.  P.  and  H,  PhUipson,  Newcastle  upon- 
Tjne. 

COXXBT  OF  EZCEEQX7E&. 

fi«ported  by  T.  W.  Sauvdbbs  and  H.  Lsioh,  Eiqn., 
BarrUten-at-Law. 


Mondanf,  Jem,  27, 1873. 

Beard  and  another  v.  Bhodbs. 

OharteT'party — DerMtrraae — Mecming  of  the  words 
**  aJt  the  eoopircUion  of    cmd  "  a  retuondble  time 

The  dedaratum  was  for  money  d/ue  in  reepect  of  the 
demurrage  of  a  ship.  The  defendant  pleaded  thai 
the  chofrteT'party  contained  the  following  stipulation 
**  thai  the  said  mercha/nts  {meaning  the  defendant) 
are  to  be  allowed  {a  certain  number)  of  clear  work- 
ing  days  for  loading  and  discharging  the  said  vessel 
each  voyage,  a/nd  in  (he  event  of  that  number  being 
eoDceeded,  a  statement  shall  be  furnished  to  the  said 
merchants  at  the  expiration  of  this  charter,  in 
which  they  shall  be  credited  with  the  ahove  nwn» 
her  of  clear  working  days  for  ea>ch  voyage  per- 
formed by  the  said  vessel,  a/nd  debited  with  those 
aetuaUy  occupied  in  loading  and  discharging  as 
aforesaid,  and  all  the  days  so  occupied  in  excess 
Wany)  shall  be  paid  for  by  the  said  m,erchants  at 
the  rate  of  21.  per  dear  working  day  as  demur- 
rage," and  thai  no  staiement  was  furnished  to  the 
defendant  at  the  expiration  of  the  said  charter  as 
required  by  the  terms  thereof.  The  plaintiffs  replied 
"  thai  a  staiement  was  furnished  to  the  defendant 
in  accordance  with* the  said  charter  within  a 
reasonable  time  in  that  behalf  and  before  the 
commencement  of  this  suit."  To  this  repUcaiion 
the  defendant  demurred  on  the  ground  thai  the 
repUeaUon  alleged  a  performance  in  terms  other 
than  ihoee  of  the  contract  set  out  in  the  plea. 

Heid,  thai  the  repUcaiion  was  good,  for  ihat  (he 


words  "  ai  the  expiration  of"  were  synonymous 

with  the  words  "  a  reasonable  time  after." 
This  was  a  demurrer  to  the  plaintiff's  replication. 
The  declaration  stated  that  the  plaintiffs  sued  the 
defendant  for  money  payable  by  him  to  them  for 
the  demurrage  of  a  ship  of  the  plaintiffs  kept  on 
demurrage  by  the  defendant,  ana  for  money  due 
on  accounts  stated. 

The  defendant  pleaded,  first,  never  indebted; 
secondly,  that  before  action  he  satisfied  and  dis- 
charged the  plaintiff's  claim  by  payment ;  thirdly, 
to  so  much  of  the  declaration  as  claimed  money 
payable  in  respect  of  demurrage,  that  the  said 
money  so  alleged  to  be  payable  was  payable  under 
and  by  virtue  of  certain  charter-parties,  by  which 
a  certain  ship  or  vessel  called  the  Susanna  was 
hired  out  to  the  defendant  from  time  to  time  for 
certain  divers  long  periods,  and  was  pavable  under 
and  by  virtue  of  the  following  stipulation  only, 
and  none  others,  that  is  to  say :  '*  And  it  is  hereby 
further  agreed  that  the  said  merchants  (meaning 
the  defendant)  are  to  be  allowed  a  certain  number 
of  clear  working  days  for  loading  and  discharging 
the  said  vessel  each  voyage,  and  in  the  event  of 
that  number  being  exceeded,  a  statement  shall  be 
furnished  to  the  said  merchants  at  the  expiration 
of  this  charter,  in  which  they  shall  be  credited 
with  the  above  number  of  clear  working  days 
for  each  voyage  performed  by  the  said  vessel,  and 
debited  with  those  actually  occupied  in  loading  and 
discharging  as  aforesaid,  and  all  the  days  so 
occupied  in  excess,  if  any,  shall  be  paid  for  by  the 
said  merchants  at  the  rate  of  22.  per  clear  working 
days  as  demurrage."  And  the  defendant  says  that 
no  statement  was  furnished  to  the  defendant  at 
the  expiration  of  the  said  charters,  or  any  of  them, 
as  reqaired  by  the  terms  thereof. 

The  plaintiffs  joined  issue  on  the  defendant's 
pleas  respectively ;  and  for  a  second  replication  as 
to  the  third  plea  of  the  defendant  they  said  that  a 
statement  was  furnished  to  the  defendant  in  ac- 
cordance with  the  said  charters  within  a  reasonable 
time  in  that  behalf,  and  before  the  commencement 
of  this  suit. 

The  defendant  demurred  to  the  second  replica- 
tion. 

The  following  were  the  defendant's  points: 
First,  that  the  replication  confesses  the  breach  of 
the  contract  alleged  in  the  plea,  and  does  not 
excuse  or  avoid  the  same ;  second,  that  the  repli- 
cation alleges  a  performance  in  terms  other  than 
those  of  the  contract  set  out  in  the  plea ;  third, 
that  the  replication  does  not  allege  any  waiver  of 
the  condition  set  out  in  the  plea. 

The  plaintiffs'  points  were:  First,  that  the 
plaintiffs  are  entitled  to  recoyer  the  demurrage 
sued  for,  notwithstanding  that  no  statement  of 
days  was  furnished  immediately  upon  the  expira- 
tion of  the  charters,  provided  tnat  such  statement 
was  furnished  before  action,  and  not  before  the 
expiration  of  the  charters;  second,  that,  at  all 
events,  it  is  sufficient  if  such  statement  was  fnr- 
nished  within  a  reasonable  time  in  that  behalf ; 
third,  that  the  third  plea  is  bad,  because  the  fnr- 
nishing  the  statement  at  the  expiration  of  the 
charters  is  not  a  condition  precedent  to  the  plain- 
tiffs' right  to  recover ;  fourth,  that  the  replication 
is  good,  because  it  alleges  performance  of  so  much 
of  the  stipulation  in  the  charters  as  is  a  condition 
precedent;  fifth,  that  the  replication,  if  not  other- 
wise good,  is  good  as  a  traverse  of  the  alleeation 
in  the  plea  that  a  atatement  ^«a  xtss^k.loxii^^&M^^ii^ 
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required  by  the  charters;  sixth,  that  the  state- 
ment in  the  third  plea,  and  the  replication  thereto, 
taken  together,  do  not  show  non-performance  of 
any  condition  precedent. 

Milward,  Q.C.  (Paichett  with  him),  for  the  defen- 
dant, in  sapport  of  the  demurrer. — The  plaintiffs 
by  their  replication  seek  to  raise  a  different  issue 
for  the  jury  to  that  tendered  by  the  defendant's 
third  plea.  The  allegation  in  the  plea  is  that  a 
statement  is  to  be  furnished  "  at  the  expiration  of 
this  charter,"  but  in  answer  to  that  the  plain- 
tiffs reply,  that  a  statement  was  furnished 
"within  a  reasonable  time  in  that  behalf." 
Now,  "  a  reasonable  time  "  is  an  indefinite  time, 
and  may  extend  over  a  fortnight  or  more. 
[Kellt,  C.B. — What  is  a  reasonable  time  under 
the  circumstances  is  for  the  jury.  "  At  the  expira- 
tion "  must  mean  "  a  reasonable  time  after."]  "  A 
reasonable  time "  is  surely  something  different 
from  "at  the  expiration  of  a  certain  time." 
[Kelly,  C.B. — What  do  the  words  "  at  the  expira- 
tion of"  mean,  but  "  a  reasonable  time  after  P  "] 
They  mean  directly  after ;  before  anything  else  is 
done.  Upon  the  pleadings  as  they  now  stand,  we 
shall  go  oefore  tne  iury  to  try  not  whether  the 
statement  was  fumisned  at  the  expiration  of  the 
charter,  but  whether  it  was  furnished  within  a 
reasonable  time.  That  will  be  a  false  issue.  If,  in 
fact,  the  two  mean  the  same  thing,  then  there  was 
no  occasion  for  the  replication.  [Mabtin,  a. — We 
say  that  of  necessity  "  at  the  expiration  of  "  means 
"  within  a  reasonable  time."  The  replication  says 
exactly  what  the  plaintiffs  were  reouired  to  do  by 
the  cliarter  party.  J  If  there  is  no  oifference  in  the 
expressions  no  harm  will  be  done. 

0.  Williams,  for  the  plaintiffs,  was  not  called 
upon. 

By  the  Court  (Kelly,  C.B.,  Martin,  Pigott,  and 
Pollock,  BB.) — ^The  two  phrases  are  identical  in 
meaning.  Jvdgnient.for  tlis  plaintiffs. 

Attorney  for  the  plantiffs,  H.  8.  Law. 

Attorneys  for  the  defendant.  Bridges,  Scwjtell, 
and  Co, 


Reported  hj  H.  Lbioh,  Esq.,  Barrister-at-Law. 


ERBOB  FBOM  THE   COURT  OF  EXCHEQUER. 

(Before  Cockburn,  C.J.,  and  Blackburn,  Keating, 
Mellor,  Grove  and  Hontman,  JJ.) 

Feb,  18  a/nd  19. 

The  CoacPANY  op  African  Merchants  (Limited) 
V,  The  British  and  Foreign  Marine  Insubance 
Company  (Limited) 

Marine  policy — Insurance  of  ship  during  her 
"stay  and  trade"  on  African  coast — Meaning 
of  words  "  stay  and  trade  " — Deviation — Change 
of  risk — Tivie  or  voyaye  policy — Total  loss. 

An  insurance  on  a  ship  "  ai  and  frmn  L,  to  tlis 
coast  of  Africa  and  during  her  "  stay  and  trade 
there,*  ineans  that  she  is  to  go  to  the  coast  of 
Africa,  and  stay^  tJiere  for  any  purpose  which 
properly  falls  within  tlie  description  of  African 
trade,  and  the  ship  cannot,  under  the  terms  of 
such  insurance,  be  v^ed  for  any  other  thorn,  tra- 
ding purposes. 

It  is  not  necessary  to  a  deviatimi  or  change  of  risk, 
whereby   the  tmdenmters  are  discharged,  that 
the  degree  or  period  of  tlie  mlc  aWaldi  be  tlwt^ 
increased.    The  assured  Ivos  uo  rujTU,  to  «vS)%iUuU 
a  d^erent  rieh. 


An  insurance  at  a  premium  of  4  guineas  per  c 
wa£  made  on  a  ship  and  cargo  of  ike  plain 
"  ai  and  from  Liverpool  to  the  coast  of  Aft 
during  her  stay  and  trade  there,  and  hack 
port  of  discfuirge  in  the  United  Kingdom,"  ret 
ing  an  increasing  proportion  of  tne  premiuTt^ 
tlie  risk  ending  in  ten,  eight,  or  siz  mo 
respectively,  but  to  be  "  held  covered  ai  13« 
per  cent,  per  month,  if  longer  than  twelve  mo 
out,**  ana  with  liberty  for  the  ship  to  touch 
stay  at  any  ports  or  places  whcUsoever  wit 
prejudice  to  the  insurance.  The  vessel  an 
and  discharged  her  outward  cargo  ai  Kinse 
on  the  African  coast,  in  due  course,  and  there 
m  a  part  of  her  homsward  cargo,  and  then 
ceeded  to  other  plaices  on  the  coast,  at  each  of  a 
she  took  in  more  cargo,  and  on  the  21st  Nck 
arrived  ai  Cabenda  Bay,  a  roadstead  on  the ; 
coast,  wliere  she  lay  ai  cmchor,  in  theusnal  eo 
taking  in  more  cargo.  On  the  2iih  Nov. 
loading  was  completed^  and  she  was  made  t 
to  saiX  homewards  on  the  following  day,  (he 
Nov.  Instead,  however,  of  so  doing  she  wa 
tained  by  Iter  owners,  the  plaintiffs,  ai  her  on^ 
a^e  in  the  Bay,  in  order  to  enable  her  master 
crew  to  assist  in  the  salvage  of  the  cargo  of 
other  vessel  which  had  been  wrecked  and  U 
tlie  bay,  and  which  had  been  purchased  h^ 
plaintiffs.  While  being  so  detained  she  wasir 
from  her  moorings  by  a  tornado  on  the  5^ . 
and  the  damage  was  thereby  done  to  her  tc 
eventualVy  resulted  in  her  total  loss  during 
subsequent  voyage  to  England. 
In  an  action  by  the  plaintiffs,  the  asswed,agc 
the  def&ndants,  the  underwriters,  to  recover 
amount  of  the  insurance  as  on  a  totai 
the  defendants  pleaded  a  plea  of  **  deviation," 
it  was 
Held,  in  error  upon  a  bill  of  exceptions  to  the  r«i 
of  Kelly,  C.B.  {by  Cockburn,  CJ^.,  and  Blackhi 
Keating,  Mellor,  Greve,  and  Honynyin,  J  J.),  \ 
the  learned  judge  was  right  in  ruling  onthedb^ 
mentioned  facis,  that  the  plea  of  deviaiion 
proved,  and  in  directing  the  jury  to  find  a  ver 
for  tlie  defendants  upon  the  issue  raised  by  i 
plea. 
This  was  an  action  against  the  defendants, 
insurance  company,  to  recover  as  for  a  total '. 
upon  two  policies  of  marine  insurance. 

The  declaration  contained  two  ooimts ; 
the  first  of  which  was  set  oat  a  policy,  dr 
19th  July  1869,  whereby,  in  consioeration  ( 
premium  of  842.  (being  at  the  rate  of  8  gnii 

Eer  cent.)  the  company  took  upon  itself 
urden  of  an  insurance  to  the  amount 
10(X)l.,  and  agreed  with  the  insured,  the  plau 
that  the  insurance  should  be  an  insun 
(Lost  or  not  lost)  at  and  from  Liyerpool  to  Weii 
Sonth-West  Coast  of  Africa,  during  her  stay  omd  i 
there,  and  back  to  a  port  of  call  •^-  discbarge  ia 
United  Eongdom — 
Betoming  20  per  cent,  for  risk  ending  in  10  monfi 

»»         w  „  J  6      » 

upon  the  body,  tackle,  &o.,  of  and  in  the  ship  or  f 
called  the  William  Dent.    .     .    . 

And  that  the  Subject-matter  of  the 
should  be — 


\ 


Upon  ship  yalaed  at 


m 
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Held  ooyered  at  18b.  4d.  per  cent,  per  month,  if  longer 
thftn  twelve  months  ont. 

And  it  was  agreed  {inter  alia)  that  "  it  should  be 
lawful  for  the  said  ship  or  vessel  in  the  voyage  so 
insured  as  aforesaid  to  proceed  and  sail  to  ajid 
totieh  and  stay  at  any  ports  or  places  whatsoever 
without  prejudice  to  this  insurance."  The  perils 
insored  against  were  expressed  in  the  usual  clause. 

The  first  count  further  alleged  performance  of 
oonditions  precedent  necessary  to  make  •  the  said 
policy  valid  and  binding  on  the  defendants,  and  a 
total  loss  within  the  true  intent  and  meaning  of 
the  said  policy  whereby  the  defendants  became 
liable,  &c.,  of  aU  which  premises  the  defendants  had 
notice,  and  non-payment  by  them. 

The  second,  count  upon  the  other  policy  dated 
the  2nd  Aug.  1869,  upon  the  same  vessel  for  the 
same  amount,  was  similar  in  terms  and  form  to 
the  first  count. 

Fleas  16  and  17  (to  the  first  and  second  counts 
respectively). — That,  after  the  commencement  of 
the  risks  in  the  said  policies  mentioned,  and  before 
anv  of  the  said  losses  or  misfortunes,  the  said 
ship,  without  sufficient  cause  or  excuse,  did  not 
proceed  on  the  said  voyage  and  deviated  there- 
m>m.(a) 

Issue  thereon. 

The  cause  was  tried  on  the  10th  Dec.  1870,  at 
Otuldhall,  before  Kelly,  C.B.  and  a  special  jury, 
when  the  plaintiffs  gave  in  evidence  the  facts 
■tated  in  the  following  bill  of  exceptions,  which 
was  afterwards  signed  and  sealed : 

1.  That  on  the  19th  Julv  1869  the  defendants 
sabscribed,  executed,  and  aelivered  to  the  plain- 
tiffs the  policy  of  insurance  set  out  in  the  first 
coant  of  tne  above  declaration. 

2.  That  on  the  2nd  Aug.  1869,  the  defendants 
sabscribed,  executed,  and  delivered  to  the  plaintiffs 
the  policy  of  insurance  set  out  in  the  second  count 
of  the  abiove  declaration. 

3.  That  the  plaintiffs'  ship  the  William  Dent, 
heiuxg  the  ship  mentioned  in  the  said  policies, 
sailed  in  July  1869  from  Liverpool,  ^una  to  the 
west  coast  of  Africa,  with  a  general  cargo,  and 
arrived  at  Kinsembo  on  that  coast  on  the  28th 
Sept.  1869,  where  she  discharged  her  outward 
cargo  and  took  in  a  cargo  consistmg  of  nuts,  palm 
kernels,  bees'  wax,  and  copper  ore  and  some  ivory. 

4.  That  the  ship  left  ICinscmbo  on  the  8th 
Nov.  with  the  said  cargo,  which  was  not,  however, 
a  ftill  cargo,  and  then  proceeded  to  several  places 
on  the  coast  of  Africa,  taking  in  more  cargo  at 
those  places  respectively. 

5.  That  the  ship  arrived  about  the  21st  Nov. 
at  Gabenda,  which  is  an  open  roadstead  or  bay  on 
the  south-west  coast  of  Africa,  and  at  times  ex- 
posed to  heavy  seas  which  roll  into  the  bay.  There 
are  no  ports  at  that  part  of  the  coast,  and  vessels 
load  and  discharge  there.  A  chart  of  the  coast 
was  put  in  evidence  and  may  be  referred  to. 

The  plaintiffs'  mate  stated  that  it  is  considered 
one  of  the  best  bays  on  the  south-west  coast.  He 
said  that  he  had  never  been  at  Cabenda  before, 
but  that  he  was  otherwise  well  acquainted  with 
the  south-west  coast. 

That  the  WiUiam  Dent  was  anchored  in  3^ 
fiithoms  of  water  about  half  a  mile  from  the  shore, 
which  was  as  near  the  shore  as  she  could  properly 

(a)  There  were  fifteen  other  pleaa  to  the  said  two 
eoaiitB  ^espeotivelj,  bnt  as  the  jury  were  diecharged  from 
giviiur  aoj  verdiot  npon  the  issiiies  thereby  severally 
yaissd,  it  u  nriTHWwMiMy  to  notice  them  /nrther. 


^et,  and  that  vessels  are'always  laden  from  lighters 
m  Cabenda  Bay. 

6.  That  on  the  ship's  arrival  at  Cabenda  as 
aforesaid,  the  bcfore-mentioued  ivory,  which  had 
been  put  into  her  at  Kinsembo,  was  discharged 
into  the  Pioneer,  a  steamer  which  belonged  to  the 
plaintiffs,  and  was  then  at  Cabenda,  and  which 
was  to  take  the  said  ivor^  and  other  goods  to 
Bonny  on  the  coast  of  Africa,  for  the  purpose  of 
being  shipped  by  steamer  to  England. 

7.  That  the  said  ship  then  proceeded  to  take  in 
more  cargo  at  Cabenda,  at  about  a  distance  of 
half  a  mile  from  the  shore,  and  was  on  the  24th 
Nov.  completely  loaded  with  a  full  cargo,  consisting 

Erincipally  of  pea  nuts  and  palm  kernels,  which 
elonged  to  the  plaintiffs.  On  the  same  day  the 
hatches  were  battened  down,  and  secured,  and  the 
ship  was  then  ready  to  sail  on  the  homeward 
voyage  to  Liverpool. 

o.  That  it  was  in  fact  intended  by  the  plaintiffs' 
agent  at  Cabenda,  and  by  the  captain  of  the 
William  Dent,  that  the  vessel  should,  so  fully 
loaded  as  aforesaid,  sail  homeward  either  that  day 
or  the  next. 

9.  That  about  the  25th  Nov.,  after  the  said  ship 
had  completed  her  cargo  as  aforesaid,  and  was 
ready  to  proceed  to  sea,  a  vessel  called  the  Bobert 
Janes  struck  on  the  rocks  at  a  distance  of  about 
four  miles,  and  close  to  the  entrance  of  the  bay ; 
with  the  aid  of  the  Pioneer  the  Bobert  Jones  was 
got  off  the  rocks  and  was  towed  towards  the  shore, 
but  she  sank  in  about  three  and  a  half  fathoms  of 
water  and  about  two  or  three  cables'  length  from 
the  WiUiam  Dent.  The  Robert  Jones  and  her 
cargo  (consisting  of  coals),  were  afterwards,  about 
the  25th  Nov.,  purchased  by  the  plaintiffs'  agent 
at  Cabenda  for  a  small  sum,  and  the  said  agent 
wrote  to  the  plaintiffs  as  follows :  "  I  completed 
the  loading  of  the  WiUiam  Dent  to-day,  and  she 
is  now  ready  for  sea,  but  I  think  it  advisable  to 
detain  her  for  a  day  or  two  in  order  that  she  may 
haul  alongside  the  wreck  of  the  Bobert  Jones  to 
remove  the  spars,  and,  if  possible,  some  of  the 
cargo.  I  write  you  at  length,  vid  Bonny,  of  my 
purchase  of  the  wreck,  which  I  expect  will  turn 
out  a  very  profitable  transaction.  I  beg  herewith 
to  enclose  one  copy  of  a  bill  of  lading,  per  WiUiam 
Dent,**  The  agent,  in  the  same  letter,  adds  that  he 
had  promised  the  captain  of  the  WiUiam  Dent  some 
remuneration  for  his  special  services  touching  the 
wreck ;  ag&in»  afterwards  the  same  agent,  writing 
from  St.  l^omas  to  theplaintiffs,says : "  The  WiUiam 
Dent  is  loaded  and  at  Cabenda,  but  I  have  left  in- 
structions to  Capt.  Salt  (captain  of  the  William  Dent) 
to  remain  at  Cabenda  as  long  as  there  is  a  prospect 
of  his  saving  sufBcient  of  the  cargo  and  spars  of 
the  brig  Bobert  Jones  to  warrant  tne' detention.  I 
instructed  Capt.  Sidt  to  haul  the  William  Dent 
alongside  the  brig,  and  in  that  position  he  will 
be  able  to  save  a  vast  quantity  of  cargo  and  gear." 

The  WiUiam  Dent  was  not  moved  from  her  first 
place  of  anchorage  until  driven  therefrom  as  here- 
inafler  mentioned,  nor  was  she  in  any  way  employed 
in  salving  the  wreck  of  the  Bobert  Jones  but  ner 
master  and  crew,  with  the  exception  of  one  or  two 
left  on  board  as  a  watch,  were  so  employed. 

10.  That  the  WiUiam  Dent  remained  in  Cabenda 
Bay  with  her  full  cargo  on  board  until  the  26th 
Dec.,  and  her  detention  there  was  solely  for  the 
purpose  of  employing  her  master  and  crew  in 
savmg  portions  from  tba  "^rwct  ^^  \3ckfe  BiRfewX.  ^  «»*» 
and  her  G&sgp.    On  VSaa  ^>ihi^wi.  >(5Mi  ^^^^sasisS^ 
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said  agent  wrote  from  Cabenda  to  the  plaintiffs, 
"  I  was  extremely  sorry  to  see  the  William  Dent 
here  when  I  returned,  as  although  Capt.  Salt  has 
saved  a  great  deal  from  the  wreck  oi  the  Bohe^'t 
Jones,  stiU  I  am  sure  you  will  not  be  pleased  at 
the  great  detention  of  the  ship." 

11.  That  on  the  5th  Dec.  there  was  a  heavy 
tornado  from  the  S.E  ,  which  parted  the  cable  of 
the  WiUixim  B&nU  and  before  the  ship  could  be 
brought  up  with  the  second  anchor,  drove  her 
athwart  the  above-mentioned  ship  Robert  Jozies, 
thereby  causing  some  of  the  copper  of  the  William 
Dent  to  be  torn  off,  and  also  part  of  her  bulwarks 
and  rails  to  be  carried  away.  The  winds  generally 
prevalent  on  the  coast  near  Cabenda  in  November 
and  December  are  southerly  winds. 

12.  That  the  bulwarks  and  rails  were  repaired, 
and  the  copper,  as  far  as  it  could  be,  the  vessel 
being  afloat,  and  on  the  26th  Dec.  the  William 
Dent,  loaded  with  her  aforesaid  full  cargo  as  afore- 
said, left  Cabenda  Bay  bound  for  Liverpool.  '  The 
plaintiffs'  mate  stated  that  according  to  his  judg- 
ment and  opinion  the  William  Dent  left  in  a  per- 
fectly seaworthy  condition.  He  added  that  in  his 
opinion  the  planking  underneath  was  not  injured, 
but  he  woula  not  on  his  oath  say  that  it  was  not 
injured.  He  further  stated  that  the  ship's  bottom 
was  examined  by  a  diver,  and  that  a  stage  was  let 
down  the  side  of  the  ship  on  which  the  ship's 
carpenter  worked,  standing  in  water  up  to  his 
miadle. 

13.  That  during  her  said  voyage  to  Liverpool 
the  William  Dent  encountered  bad  weather  and 
was  stranded  at  the  Island  of  Anna  Bon,  and 
during  her  said  vovage  events  occurred,  in  respect, 
and  on  account  of  which  the  plaintiffs  claim  in 
this  action  a  total  loss  in  the  above  declaration 
mentioned.  The  defendanta  deny  that  there  was 
any  total  loss.  (A  copy  of  the  log  was  given  in 
as  an  appendix  and  might  be  read  as  part  of  the 
case.) 

14.  And  the  Lord  Chief  Baron,  after  the  above 
mentioned  facts  were  proved  by  the  plaintiffs' 
witnesses,  expressed  to  the  counsel  for  the  parties 
his  opinion  tnat  the  pleas  of  deviation  were  proved. 
He  proposed  thereupon  to  nonsuit  the  plaintiffs, 
to  which  the  learned  counsel  for  the  plaintiffs 
objected,  and  asked  his  Lordship  insteaa  thereof 
to  direct  the  jury  according  to  his  opinion,  and 
that  they  should  find  a  verdict  for  the  defendants 
on  the  issues  16  and  17  above  joined  between  the 
parties,  and  thereupon  his  Lordship  expressed  his 
said  opinion  to  the  jury  accordingly,  and  they 
gave  their  verdict  against  the  plamtiffs  on  the 
said  last  mentioned  issues,  the  jury  being  there- 
upon, by  the  consent  of  the  parties,  discharged 
from  giving  their  verdict  upon  any  other  of  the 
issues  so  joined  between  the  parties. 

16.  Whereupon  the  counsel  for  the  plaintiffs, 
conceiving  that  the  defendants  were  not  by  law 
entitled  to  have  the  verdict  entered  for  them  in 
manner  aforesaid,  on  the  said  issues,  made  their 
exceptions  to  the  directions  so  given  by  the  Lord 
Chief  Baron,  who  thereupon  sealed  this  bill  of 
exceptions  according  to  the  statute  in  that  behalf. 

The  grounds  of  error  assi^ed  were,  first,  that 
the  pleas  of  deviation  were  not  proved ;  secondly, 
that  the  evidence  did  not  show  any  such  delay  or 
deviation  as  would  determine  the  risks  insured 


the  pleas  of  deviation  we^  not  proved ;  aeoondly, 
that,  considering  the  form  of  the  policies,  and  the 
nature  of  the  insured  voyage,  ana  of  the  Airicaa 
trade,  it  was  a  question  of  fact  for  the  jarT, 
whether  the  delay  at  Cabenda  was  unjustifiable 
or  unusual,  and  that  the  jary  were  wrongly 
directed;  thirdly,  that  the  policies  were  to  some 
extent  time  policies,  and  that  what  would  be  a 
deviation,  such  as  to  avoid  an  ordinary  voyage 
policy,  would  not  avoid  the  policies  in  question. 

The  defendants'  points  for  argument:  Yri^ 
that  there  is  no  error  in  law  in  the  record  and 
proceedings  herein ;  secondlv,  that  there  was  in 
the  policies  of  insurance  declared  on,  of  the  19th 
July  1869,  and  the  2nd  Aug.  1869  respective, 
implied    warranty    by    the    assurea  not  to 


an 

deviate;  thirdly,  that  the  facts  set  forth  in  the 
bill  of  exceptions  herein  sho  such  a  deviation  aa 
avoided  the  policies  respectively;  fonrthly,  that 
\  the  sixteenth  and  seventeenth  pleas  respectirdy 
were  proved;  fifthly,  that  the  ruling  of  the  learned 
Lord  Chief  Baron  was  right ;  sixthly,  that  the 
judgment  entered  for  the  defendants  ooght  to  be 
affirmed. 

Cohen  (with  him  BvU,  Q.C.)  appeared  to  argu 
on  the  part  of  plaintiffs  in  support  of  the  bill  of  ex- 
ceptions to  the  ruling  of  the  Iiord  Chief  Baron,  and 
contended  that  the  learned  jadge  was  not  justified 
in  directing  the  jury,  as  he  had  done,  that  on  ^ 
pleas  in  question  the  defendants  were  entitled  lo 
the  verdict ;  but  that  he  should  have  left  it  as  a 
question  of  fact  to  the  jury  whether  or  not  then 
had  been,  under  the  circumstances,  a  deTJatioa  - 
such  as  to  avoid  the  policy.    Though  it  might  pos- 
sibly be  admitted  that,  in  the  case  of  an  ordinsiy 
voyage  policy,  delay  mic;ht  oonstitute  deviation, on 
the  ground  that  delay  adds  to  the  risk,  the  doraikn 
of  the  risk  being  thereby  extended,  yet  that  principle 
does  not  apply  to  a  policy  like  that  in  the  preseol 
case.     On  the  negotiation  for  the  policy  it  wm 
considered    probable  that    the    vessel  would  be 
absent  for  a  period  of  twelve  months,  and  the 
premium  was  calculated  on    that    footing;  and 
there    was   to  be   a  specified    reduction   in  ^ 
amount  of  the  premium  if  she  happened  to  reton 
within  ten  months,  a  further   reduction  if  she 
returned  in  eight   months,    and  a    still  further 
reduction  if    she  should  return   in  six  months. 
But  then,  if  she  should  remain   at  sea  beyond 
twelve  months,  there  is  a  distinct  provision  fw  the 
payment  of  ISe.  4(Z.  per  cent,  per  month,  withoat 
any  limit  as  to  time,  which  sum,  if  worked  out,  will 
be  found  to  amount  to  a  premium  of  8  guineas  per 
cent.     The  policy  therefore  was  in  one  sense  a  time 
policy,  with  a  premium  increased  in  proportion  to 
the  extension  of  the  time,  so  that  it  was  imma- 
terial to  the  underwriters  how  long  she  remained 
abroad.    A  variation  of  risk  sufidcient  to  avoid  the 
policy  must  be  a  variation  which  invoWes  the 
possibility  of  increasing  the  risk  ;  a  mere  change  in 
the  risk  does  not,  unless  the  risk  is  increased,  dis- 
charge the  underwriters.  The  mere  fact  of  a  vessel, 
while  remaining  at  a  port,  being  occupied  in  otiier 
ways  than  was  originally  contemplated,  does  not 
discharge  the  underwriters,  unless  the  risk  be 
increased ;  and  whether  the  risk  be  increased  or  no4 
is  essentially  and  especially  a  question  for  a  meroaa- 
tile  jury.    In  Amould's  Marine  Insurance,  tgL  9^ 
4th  edit.,  p.  446,   it    is    said,    "  We  com      '^ 
K^  ^^  <^w^\dAt«.t\on  of  those  causes  which 


against  by  the  policies-,  tYi\rdVy,t\i«i\.\iVver^'^N^iA  xio 

implied  warranty  in  the  poWdea  no\.  ^  dcVrnX.^.       \  \\^  'Ocv^  ^^\\l\^\\.'Ci«^»^>&.  S5o«^  ^sS;^^  under  the  ♦ 
The  plaintiffs'  points  ior  aigomwit-.  mT^X.A^QB'^X  ^'^^'^^^^^^l^^^^'^^'^^^^ 
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port,  any  trading  daring  her  stay,  although  foreign 
to  the  tnain  parposes  of  the  venture,  iu  not  a 
deviation,  unless  it  causes  additional  delay,  or 
otherwise  substantially  varies  the  risk.  Formerly 
this  was  not  so."  It  is  not  sufficient,  I  submit, 
for  the  defendant  to  show  a  mere  edyitiUa  of 
variation.  Amould  then  cites  and  comments 
on  the  cases  of  Rahie  v.  Bell  (9  East,  195),  and 
Laroche  v.  Owen  (12  lb.  121).  In  the  last-men- 
tioned case,  where  goods  were  insured  from 
Grottenburg  to  a  port  or  ports  in  the  Baltic,  with 
liberty  to  unload  at  Garlsmann,  after  the  ship 
had  sailed  from  Gottenburg  with  convoy,  and 
was  lying  in  Melmoe  Roads,  under  the  commodore's 
order,  a  ooat  came  alongside  with  boxes  of  indigo, 
no  part  of  the  ons^nal  cargo,  but  which  were 
all  got  on  board  without  any  delay  to  the  ship ; 
and  it  was  held  there  was  no  deviation,  for  tne 
risk  incurred  was  neither  enhanced  nor  varied; 
but  merely  something  was  doue  in  the  coarse 
of  the  voyage,  which  made  no  difference  in  either, 
and,  therefore,  was  no  discharge  of  the  under- 
writers' liability.  So  it  was  in  the  present 
case.  And  at  p.  449,  Amould  proceeds  to  say : 
"  The  line  of  distinction  between  those  cases 
and  the  class  of  cases,  of  which  Hammimd 
V.  BM  (4  B.  &  Aid.  72)  is  the  leading  au- 
thority, though  not  at  first  sight  obvious,  is, 
nevertheless,  clear  and  intelligible.  In  Ham- 
tnond  V.  Reid,  and  cases  of  that  class,  the  ship 
would  not  have  touched  at  the  port  at  all,  except 
for  some  purpose  totally  uuconnected  with  the 
main  object  of  the  voyage  insured,  and  the  execu- 
tion of  which  purpose  was  itself  the  sole  cause  of 
the  delay.  In  Baine  v.  Bell  (uhi  sup.),  and  the 
cases  decided  on  its  authority,  the  ship  had  origin- 
ally put  into,  and  was  actually  staying  at  the  port 
for  some  purpose  connected  with  the  voyage ;  and 
while  so  being  there  for  a  justifiable  and  necessary 
pnrpose,  some  act  was  done  which,  though  in 
itself  it  might  be  imconnected  with  the  adventure, 
and  not  originally  contemplated  by  the  parties 
to  the  policy,  was  yet  held  not  to  amount 
to  a  deviation,  because  it  caused  no  materiel 
variaHon  of  the  risk,**  Now  there  was,  it  is 
contended,  no  increase  of  the  risk  here  at  all 
and  no  deviation.  The  ship  was  in  a  safe  and 
good  roadstead,  where  she  was  bound  to  be  under 
the  policy ;  and,  whether  "  trading  "  or  not,  the 
premium  was  calculated  according  to  the  time  of 
£er  stay.  [Blackburn,  J.,  refers  to  Mount  v. 
Larhins  (8  Bing.  108 ;  1  L.  J.,  N.  S.,  20,  0.  P.), 
where  Tindal,  C.J.,  cites  with  approbation  the  judg- 
ment of  Lord  Maasfield,  C.  J.,  in  Hartley  v.  Buggin, 
(3  Doug.  39 ;  2  Park  Ins.  460)  in  which  that  learned 
jadge  says,  that  it  is  not  material  in  order  to  con- 
stitute a  deviation  that  the  risk  should  be  increased, 
the  question  being  whether  it  has  been  varied.] 
That  may  be  so  in  a  voyage  policy.  But  this  is  a 
time  policy,  and  the  increase  of  the  premium  is 
proportioned  to  the  increase  of  the  time.  There 
nas,  therefore,  I  contend,  been  no  increase  of  risk, 
and  so  no  deviation.  But  at  all  events,  a  jury  was 
the  proper  tribunal  to  decide  that  question  as  one 
distmctly  of  &ct,  and  on  that  ground  alone  the 
plaintiffs  are  entitled  to  judgment. 

Mihomrd,  Q.G.  (with  him  was  0.  BAjmell,  Q.G.) 
for  the  defendants,  contra, — It  is  admitted  that, 
if  the  instrument  sued  tjppn  be  a  voyage  policy, 
the  plaintiff  must  fail.  The  words  used  therein 
ace  tlie'Or^UziaiT  ones  found  in  such  a  policy.  It 
if  a  Tcyago  and  not  a  time,  nor  a  mi]^  voyage 


and  time,  policy.  In  a  time  policy  the  limits  of 
the  risk  are  denned  "  by  points  of  time,  only  with- 
out any  designation  of  local  termini  at  all  ** :  (1 
Arnould  on  Insurance,  3rd  edit.,  p.  361.)  So  here, 
if  the  parties  had  intended  this  to  be  a  time  policy, 
they  would  have  stated  the  periods  of  risk  only 
without  local  termini.  The  conditions,  even  in 
time  policies,  continue  the  same  as  in  voyage 
policies.  The  substantial  question  to  be  deter- 
mined is  whether  the  ship  was,  within  the  time 
covered  by  the  insurance,  trading.  There  was, 
however,  no  pretence  of  trading  during  this  month 
in  which  she  lay  alongside  the  wreck.  She 
was,  as  is  found  m  the  case,  loaded  and  ready 
to  sail  for  England  on  the  24th  Nov.,  and 
would  have  departed  next  day  but  for  this 
improper  detention  ;  and  if  she  had  sailed 
in  ordinary  course  she  would  have  escaped  the 
tornado.  The  case  of  Hartley  v.  Buggin  {uhi 
8v/p.)t  to  which  Blackburn,  J.,  has  referred,  is  an 
authority  directly  in  favour  of  the  defendants.  It 
is  cited  by  Arnould  at  p.  460,  and  shows  that  an 
unreasonable  delay  in  performing  the  voyage 
insured  is  equivalent  to  a  deviation,  and  was  so 
expressly  rxxied,  by  Lord  Mansfield.  In  that  case 
the  ground  of  defence  was  the  detention  of  the 
ship  as  a  floating  slave  dep6t  on  the  African  coast, 
ana  his  Lordship  said,  "The  single  question  in 
this  case  is,  whether  there  has  not  been  what  is 
equivalent  to  a  deviation,  whether  the  risk  has  not 
been  varied.  It  is  not  material  to  constitute  a 
deviation  that  the  risk  should  be  increased"  (3 
Doug.  640 ;  2  Park  Ins.  469).  In  the  present  case 
a  different  risk  has  been  run  to  that  undertaken  by 
the  defendants.  The  vessel  was  kept  for  a  montn 
in  an  open  roadstead  while  the  crew  were 
employed  on  the  wreck  alongside  which  she  was 
laid.  If  there  for  purposes  of  salvage  only,  she 
could  not  be  said  to  be  "trading.**  Where  a  vessel 
engaged  in  the  African  palm  oil  trade,  with 
liberty  to  act  as  a  tender  to  other  ships  in  the 
same  employ,  was  kept  thirteen  months  in  the 
Benin  river,  this  was  held  an  unreasonable  delay, 
though  during  part  of  such  time  she  was  employed 
as  a  tender  {Hamilton  and  others  v.  Shedden,  7 
L.  J.,  N.  S.,  1,  Ex.;  3  M.  A  W.  49).  The 
plaintiff  wishes  to  read  the  words  "  stay  and 
trade  *'  as  "  stay  ^  trade."   [He  was  here  stopped 

by  the  court.] 

Cohen  in  reply. — It  is  not  contended  by  the 
plaintiffs  that  this  is  a  time  policy  in  the  ordinary 
sense  of  the  word ;  but,  having  regard  to  the  whole 
document,  it  is  clear  that  it  was  to  be  in  the  discre- 
tion of  the  assured  whether  they  were  to  let  their 
ship  remain  a  shorter  or  longer  period  on  the  coast 
of  Africa,  and  the  underwriters  did  not  care  how 
long  the  risk  lasted,  as  they  would  receive  an  extra 
premium.  Then  the  decided  oases  show  that,  if  a 
policy  be  so  framed  that  the  ship  is  allowed  to  stay 
a  certain  time,  the  purpose  for  which  she  stays 
matters  not.  An  intention  to  deviate  is  not  devia- 
tion. This  ship  might  undoubtedly  have  remained 
in  the  bay  for  a  month — say  while  she  exchanged 
cargo  with  the  Pioneer,  Gan  it  be  said  that  if  she 
stayed  there  a  month,  although  for  the  purposes  of 
trading,  the  underwriters  would  be  discharged? 
Yet  they  must  go  that  length.  The  words  '*  stay 
and  trade"  give  the  shipowner  greater  latitude 
than  the  phrase  "  touch  and  stay  ^^  would  do.  In 
the  case  o^  HaTtle;\)  -^ .  ^u^^  >i\ia^^^<s^  ^^^  ^-^^as 
I  time  po\\e3[. 
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Ex.  Ch.]      Co.  or  African  Mbbchasts  v.  Bbituh  astd  Forbi&s  MABm  Ixsukavcb  Ga      [Ex.  Ci. 


GocxBURS,  C.  J. — ^I  am  of  opinion  that  the  roling 
of  the  Lord  Chief  Baron  was  ri^t,  and  that  this 
bill  of  exceptions  cannot  be  sustained.  I  agree  that 
this  is  not  a  YOjage  policy  nmpliciier,  but  on  the 
other  hand  neither  do  I  think  it  a  time  policy  n'm- 
pliciter.  It  is  a  combination  of  the  two.  It  is  a 
policy  for  the  purposes  of  a  voyage  to  the  coast  of 
Africa,  subject  to  this,  viz.,  that  it  is,  in  one  sense,  a 
time  policy,  by  reason  of  the  assured  being  entitled 
under  it  to  keep  the  ship  out  there  for  any  time  he 
thinks  proper,  on  paying  certain  stipulated  pre- 
miums proportioned  to  the  length  oi  time  he  de- 
tains tne  vessel  abroad.  The  purpose  of  the 
voyage,  as  specified,  ii  that  the  vessel  is  "  to  go  to 
the  coast  of  Africa,  to  stay  and  trade  there"  for  a 
certain  period,  according  to  the  object  of  the  ship- 
owner. The  question  turns  on  the  meaning  of 
the  words  "  stay  and  trade."  Mr.  Cohen  in- 
geniously argues  that  those  words  mean  stay  and 
something  more.  But  it  occurs  to  me  "stay" 
might  be  sufficient  without  more;  but  when 
the  words  "and  trade"  are  added,  I  think 
the  meaning  of  the  phrase  is  this,  "  to  go 
to  the  coast  of  Africa  and  stay  there  for  any  pur- 
pose which  properly  falls  withm  the  description  of 
African  trade.  In  my  opinion,  under  the  terms  of 
this  policy,  the  ship  cannot  be  used  for  any  other 
purposes  than  tniding  purposes.  No  doubt,  if, 
witn  a  view  to  trade,  the  captain  after  loading  the 
cargo  were  uncertain  as  to  whither  it  was  most 
advantageous  to  send  it,  thinking  that  although 
the  original  destination  was  port  A,  it  might 
be  better  to  send  it  to  port  B.,  and  if  ho  stayed 
during  such  uncertainty  lor  a  month  at  the  place  of 
loading,  I  quite  agree  that  that  would  be  staying  for 
the  purposes  of  trade.  And  the  same  principle  is 
applicable  to  any  part  of  the  world,  where  the 
vessel  could  bo  usea  for  other  purposes  than  trade; 
can  it  bo  said  that,  under  the  terms  of  the  policy, 
the  vessel  might  be  used  for  any  other  purposes  P 
In  the  case  cited  from  Douglas  (Harfley  v.  Bxiggin) 
the  question  was,  whether  the  stay  of  a  vessel  used 
as  a  factory  ship  on  the  coast  of  Africa  was  a 
deviation — that  was  a  question  of  fact.  Now,  if 
it  could  be  shown  that  vessels  sent  to  the  coast  of 
Africa  were,  by  the  custom  of  trade  there,  cap)able 
of  being  employed  for  some  purpose  other  than 
those  generally  understood  by  the  term  "  trade," 
that  might  have  made  a  difference ;  but  we  have 
no  evidence  of  that  kind.  No  evidence  before  us 
shows  that  vessels,  insured  and  sent  out  to  that 
coast  under  such  circumstances  as  in  the  present 
case,  could  bo  employed  for  the  purpose  of  saving 
wreck,  which  is  using  her  for  the  purpose  of 
salvage  and  not  of  trade,  and  cannot  come  within 
the  terms  of  the  policy.  Whether  this  is  a  generous 
or  honourable  defence  to  set  up  is  not  the  ques- 
tion here.  It  seems  to  me  that  this  voyage  was 
for  such  purposes  as  fell  within  the  definition  of 
"  African  traae."  This  stay  of  the  ship  was  not 
for  such  purposes,  and,  therefore,  the  Lord  Chief 
Baron's  direction  to  the  jury  was  right.  I  agree 
that  if  any  such  evidence  whatever  had  been  ad- 
duced, wmch  could  have  been  properly  loft  to  the 
jury,  to  show  that  this  stay  was  for  the  purpose 
of  the  "African  trade,"  then  there  should  be  a 
vemrft  de  novo,  but  there  was  none. 

Blackburn,  J. — I   am   entirely   of   the   same 

opinion.    I  take  the  law  to  be  very  accurately 

stated  in  1  Phillips  on  Insurance,  p.  564,  sect. 

983 :  "  It  is  not  necessary  to  a  deviation  or  change 

-of  riak,  whereby  the  underwriteTa  are  d\aO[^BXf^, 


that  the  degree  or  VJBnod  ot  the  risk  ihoiiUi  be 
thereby  increased.  The  assured  has  no  lisM  to 
substitute  a  different  risk.*'  And  thtt,  ahbong^ 
Mr.  Cohen  endeavoured  to  make  an  exDeptioi 
from  it,  is,  I  conceive,  the  principle  nuumg 
through  all  these  cases.     The  underwriters  bir 


gain  for  a  particular  risk,  and  the  assored  has  bb 
right  to  subsequently  change  or  otherwise  diffieiCB- 
tiate  it.    Now,  in  order  to  find  the  risk  the  partia 
intended  to  cover,  we  most  look  at  the  terms  d 
the  policy.    [His  Lordship  here  read  them,  and 
then  proceeded  as  follows.]     Undoubtedly  then^ 
fore  the  parties  knew  that  this  voyaee  nught  be 
longer  or   shorter,  and    regalated  the  premioa 
accordingly ;  but,  for  all  that,  it  is  obvious  tka 
they  were  covering  the  risk  during  the  vesseTi 
voyage  to  and  stay  and  trade  in  Africa,  and  retnni 
to  Liverpool,  and  if  there  was  any  deviation  fitn 
that,  whether    such    deviation   increased   or  di- 
minished the  risk  or  not,  the  assured  did  cfan^ 
the  risk  to  the  underwriters.    Xow,  in  the  Afrieiii 
trade  many  things,  in  process  of  time,  have  beoome 
customary  which  were  formerly  not  so.    From  mj 
experience  I  remember  that  it  used  once  to  be  i 
very  common  thing  upon  the  African  ooart  to 
employ  a  vessel  as  a  tender  or  floating  wardioiifle, 
ana  I  am  by  no  means  sure  that  if  some  sndi 
custom  were  shown  to  exist,  whether,  undor  the 
words  **  stay  and    trade,'*  used    in   this  pdi^, 
the  ship  might  not  "stay  and  trade"  for  t£e 
customary  purposes    for  which  a  ship  is  there 
used.      So,  although  it  is  unnecessary  to  decide 
the  point,  I   am  mclined    at   present  to  think 
that,  if  the  ship  were  used  as  a  mmting  warehouse 
by  that  shown  custom,  there  would  not  be  uj 
deviation.    But  if  there  is  any  change  from  we 
ordinary  course  of  the  voyage,  then  it  does  dum^ 
the  risk,  because  the  underwriter  takes  on  himsdf 
to  say,  "  I  know  perfectly  well  what  is  ordimrfly 
done  on  the  coast  of  Africa,  and  the  risk  miL 
But,  if  the  vessel  stays,  and  does  something  differenij 
that  risk  is  changed — which  is  enough  to  free  the 
underwriter  from  liability  on  the  pwhcy.    He  may 
say,  "  You  never  asked  me  to  take  this  risk ;  if 
you  had  done  so  I  might  have  accepted  it,  chain- 
ing higher  premiums,  or  I  might  have  declined  k 
altogether,  non  in  hoec  foedera  veni"  and  so  dis- 
charge himself.    That  is  thrown  out  in  Hartley  v. 
Biiggin  (uhi  sup.),  where,  on  the  question  of  grant- 
ing  a    new    trial.    Lord    Mansfield    says,    "The 
single   question   in  this  case    is,    whether  there 
has    not    been    what    is    equivalent    to    a  de- 
viation.   It  is  not  material  to  constitute  a  de- 
viation, that  the  risk  should  be  increased.    The 
voyoge  is  to  the  coast  of  Africa,  and  thence  to  Uie 
West  Indies,  which  includes  an  insurance  on  the 
ship  while  she  stays  and  trades  in  Africa,  and  it  is 
with  liberty  to  exchange  goods  and  slaves;  but 
that  exchange  is  for  the  benefit  of  the  ship,  one 
slave  for  another.    If  a  ship  insured  for  a  trade  is 
turned  into  a  factory  ship,  or  a  floating  warehouse, 
the  risk  is  different;  it  varies  the  stay,  for  while  she 
is  used  as  a  warehouse  no  cai^o  is  brought  for  her.** 
Then  the  case  was  sent  (fown  for  a  new  trkJ, 
whereat  Eyre,  C.B.,  left  to  the  jury  the  question, 
"If  the  use  made  of  the  ship  had  the  voyage  for 
its  object  P"    A  verdict  was  found  for  the  defen- 
dant which  was  never  questioned.    Now,  true,  the 
direction  here  would  be  *'  On  this  evidence  do  too, 
the  jury,  think  that  the  stay  of  the  ship,  traiM 
she  was  waiting  in  the  bay  during  this  mootb  T* 
\  «la'\)\mq  omd  trading  in  the  ordinary  oomM  t^ 
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Ez.Ch.] 


Aflnou)  Tojaget"  if  there  wu  as;  erideuM  ftt  ftll 
to  show  thsit  it  was  in  the  ordinarT  qoarae  of  an 
Afrioan  royage  to  keep  the  ship  there  with  tJie 
object  of  BalTage.(a)  But  there  was  no  evideaoo 
of  that  kind  at  all,  bo  that  the  doctrine  in  the  case 
of  Byiter  v.  Wombwell  in  the  Eichequer  Chambet- 
(19  L.  T.  Rep.  N.  S.  491 ;  L.  Eep.  4  Ei.  32 ;  38 
Xi.  J.  8,  Ex.),  does  not  come  in,  for  there  was  no 
»eiiUiUa  of  evidence  here  at  all  of  that,  and  conBe~ 
qnentlj  noChina;  to  leave  to  the  jniy.  This  Htay  of 
Uie  veHHel  for  the  parpoBe  of  salvage  clearly  varied 
the  risk  whether  it  increased  or  diminiahed  it,  and^ 
therefore,  the  ruling  of  the  Lord  Chief  Baron  wae 
right  and  the  judgment  below  should  bo  affirmed. 

KKiTiKO,  J.^1  am  of  the  same  opinion. 

Hellos,  J. — I  quite  agree  with  the  construction 

Sit  npon  this  policy  by  my  lord  and  my  brother 
lackbnm. 

Obovi,  J. — I  have  had  some  doubt  in  this  case — 
Dot  with  respect  to  the  law  as  expressed  by  m; 
twother  Blackburn  and  the  decided  cases — that  in 
ihe  case  of  an  ordinary  policy  it  is  not  necessary  to 
ft  deviation  liberating  the  underwriter,  that  the 
risk  should  be  increased ;  but  I  understand  Ur. 
Cohen's  argument  not  to  be  founded  on  that 
olasB  of  cases  or  reasoning,  bat  to  be  this,  vis., 
that  it  vras  not  other  than  the  contemplated 
Toraee  here  becaose  of  the  terms  of  the  policy 
Btipulating  for  the  payment  of  an  extra  pre- 
miam  for  an  extended  time,  and  that  the 
words  "stay  and  trade"  might  be  read  dis- 
jnoctively  "stay  or  trade."  Bat  looking  more 
closely  mto  the  poUcy,  I  find  that  the  nord 
"  or"  IS  osed  correctlv  m  other  places,  where  the 
parties  intended  sucn  disjunction,  which  shows 
dearly  that  thev  knew  tne  difference  between 
"or"  and  "and.  I  read  the  words  "stay  and 
trade"  to  mean  "  stay  trading."  Now,  it  is  evi- 
dent that  there  was  no  stay  of  that  kind  here. 
This  vessel  bad  loaded  a  cargo,  the  hatches  were 
battened  down,  she  was  ready  and  just  about  to 
sail  homewards,  and  then  tjiere  was  what  may  bo 
termed  a  capricious  delay,  and  consequently  one 
not  within  the  terms  of  the  policy.  The  risk  was 
altered,  and  therefore  onr  judgment  must  he  for 
the  underwriters. 

EoXTHUi,  J. — I  am  entirely  of  the  sHne  opinion, 
and  only  wish  to  add  that  Hr,  Cohen  has  dealt 
with  the  case  in  hia  argument  as  if  the  words 
■'  stay  and  trade"  were  written  "  stay  ~  trade." 
Had  they  been  so,  his  argument  would  have  had 
much  weight.  But  that  is  not  the  wording  of  this 
policy. 

Judipnent  affirmed. 

Attorneys  for  the  plaintiffs,  Walle«r  and  Sotu, 
^^nts  for  Ellit,  Field,  and  Moet,  Liverpool. 

Attorneys  for  the  defendants,  Argle*  and  Bawlins, 
agents  for  Hull,  Stone,  and  Fletcher,  Liverpool. 


(a)  "The  itunrer,  in  MtiniBtm^thaprioemt  whlahhe  IB 
willing  to  indemni^  th*  trader  aeainrt  all  riiqaes  must 
hava  under  hil  aoii>tdBi>tii>n  the  naiur«  of  tbs  tojub  to 
be  perfonned,  and  Uie  urual  eourii  and  nianiiiir  oi  doing 
it.  Svtrylhmg  done  in  tha  utnal  eouru  must  Lavs  been 
finreutn  and  in  eontempUUtm  at  the  time  he  engaged." 
(Pm  Iiord  Han«fl«ld  in  Puliy  r.  Royal  Emihtmgt  iuwr. 


Nov.  21  and  27,  and  Bee.  12,  1872,  and  Jan.  14, 

1873. 

The  Hope. 

Prioriiy^MiMter'i    waget — Bottomry — Mortgage — 

Reference  lo  registrar  and  inerehaatt. 
2£aritine  iiens,  being  in  tlie  natvire  of  reward*  for 
services  rendered,  raiHk  againet  the  fund  out  of 
iohick  they  are  lo  be  paid  in  llie  inverie  order  of 
their  aitadiment  on  the  rea,  and  the  laet  in  time 
thotild  be  the  earliest  in  paument. 
The  claim  of  a  maeter  for  his  wages  earned  and 
disbursemcnl*  made  euhseqaenthi  to  a  voyage, 
during  which  a  bottomry  bond  has  been  given  on 
his  ship,  take*  priority  over  the  claim  of  the  bond- 

A  bottomry  bondholder  m  entitled  to  priorihj  over 
the  daim  of  a  matter  for  wage*  earned  on  voy- 
ages previous  to  that  daring  which  the  bond  is 
giveh.(a) 
A  master's  daim  for  wages  and  dishvrsements,  when- 
ever   earned    or  made,   takes  priority   over    the 
daims  of  mortgageeii. 
This  was  a  qaestion  of  priority  between  a  master 
aiiiag  for  his  wages,  a  bottomry  bondholder,  and 
mortgagees.  The  conrt  pronounced  for  the  varions 
claims  and  referred  them  to  the  registrar  and 
merchants  to  find  the  amounts,  and  to  decide  in 
the  first  instance  as  to  the  order  in  which  the  claims 
oaght  to  be  pwd.     The  facts  and  argaments  are 
fully  set  out  in  the  report  of  the  registrar. 

W.  0.  F.  Phillimore,  appeared  before  tha  reg)8< 
trar  and  merchants  for  the  master. 
E.  C.  Clarkson,  for  bondholder. 


Cohen  and  Wood  Bill,  for  the  mortgagees. 

~  -  ■     „■      :".H. asoti 

i  follows  :— 


The  report  of  the  registrar  (Mr.  H.  U.  Bothery) 


"  These  cases  came  before  myself  and  one  of  tha 
merchants  on  the  Slst  and  27th  Nov.  alt.  The 
main  question  at  isane,  and  which  the  naities 
agreed  should  in  the  first  instanoe  be  decided  bj 
myself,  was  one  of  very  oonBiderable  difficulty  and 
importance— as  to  the  relative  rights  of  a  bood- 
bolder,  a  mortgagee,  and  the  master  of  the  ship  to 
priority  of  payment  out  of  a  fund  in  court,  nhioh 
iH  insufficient  to  pay  all,  or  indeed  any  two,  of  the 
claims.  And  as  the  view,  which  I  have  foond 
myBelfobligedto  takoofthis  question,  is  at  varianoe 
with  the  generally  received  opinion  on  the  sub- 
ject, and  would  even  at  first  sirht  appear  to  be 
opposed  to  some  of  the  reported  decisions,  I  pn>- 


(a)  It  u  reaufkabte  that  this  queition  nemi  never  to 
h«Te  been  previaaely  tormallr  railed  and  deoided.  In 
Tha  Vary  inn  (9  Joriat,  94),  Di.  LoBhington  eipreued 
ui  opinion  that  waeei  earned  on  an  ontvard  voyage  be- 
Fore  tha  bond  wa*  gireD,  oonld  not  take  preoadanoe  of  tha 
bond,  bnt  it  mm  not  ao  expraialy  daotded.  In  the  Unitad 
Stataa  the  priority  of  all  aaaman's  wa^ea  seems  to  have 
been  taken  for  granted,  bat  tha  qnaition  afitlng  in  this 
mac  has  not,  ao  far  aa  ean  be  ntheced  from  reported 
9Mea,  uiaan :  (See  Blain*  t.  SMp  ChorCsf  Corlar  4 
Craneh'aU,  B.  Sup.  Ot.  B«p.  SB;  3^  Fwyin,8Fetar'i 
U.  a.  8ap.  Ot.  Bep.  538 ;  Famtes  v.  The  Bri;  ItuteMim, 
Oloott'i  Adm.  Bep.  56;  The  Hiimritti,  Blatohfocd  aad 
Howland'a  Adm.  Bep.  BO.)  Am  a  rabaaqnent  bottomnr 
bond  is  given  to  MaoMadvaneea  forMp^rs,whiohanau* 
tiMebfp  to  nadi  hat  home  port, ana  iba  oiew  Uiaato 
MID  t£eir  wages,  it  aaemi  otdy  eqnitaUe  that  tha 
nznral  role  of  raaiitinia  lien*  sboald  ba  appUad  hi  ai  ' 
toaea  aainan  oti»B,Bnd  thatllwbr-'  "  ' 
Mm  priori^.— Sd. 
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pose  to  state  my  reasons  in  detail,  so  that  if  I  have 
erred  in  the  conclusions  at  which  I  have  arrived, 
that  error  may  readily  be  corrected  by  the  court. 

"The  circumstances  of  the  case  are  briefly  as 
follows : — 

"  On  the  14th  June  1869,  George  Henry  Webber 
was  appointed  to  the  command  of  the  Hope,  by  his 
brother  Charles  Shilston  Webber,  of  Bristol,  who 
was  the  sole  owner.  No  written  agreement  was 
entered  into  between  them  as  to  the  rate  of  wages 
which  he  was  to  receive ;  but  he  informed  us  that 
it  was  verbally  agreed  between  himself  and  his 
brother  that  he  should  have  \hl.  per  month.  The 
vessel,  which  was  at  the  time  at  Bristol,  shortly 
afterwards  proceeded  to  Cardiff,  and,  having  taken 
in  a  cargo,  sailed  therewith  on  the  18th  Aug.  1869, 
bound  to  Monte  Video.  Thence  she  proceeded  to 
Bosario,  and,  having  discharged  her  cargo  at  Bor- 
deaux, ultimately  returned  to  Cardifl*,  where  she 
arrived  on  the  24th  June  1870.  It  should  here  be 
stated  that,  whilst  the' vessel  was  away  ou  this 
voyage,  the  owner,  by  an  indenture  dated  the  6th 
Dec.  1869,  mortgaged  her  to  a  person  named 
Pooley,  who  a  few  diys  afterwards  transferred  his 
interest  under  that  mortgage  to  the  persons  who 
are  now  suing  the  vessel  as  mortgagees  in  cause 
No.  5954. 

"  On  the  22nd  Aug.  1870,  the  Hope  again  left 
Cardiff  under  the  command  of  George  Henry 
Webber,  and  proceeded  to  Barcelona ;  from  thence 
she  sailed  to  Port  Mahon  and  Tarragona,  and 
thence  to  Buenos  Ayres.  From  Buenos  Avres  she 
went  to  Cape  Town,  aud,  having  taken  on  board  a 
return  cargo,  arrived  therewith  at  Falmouth  on 
•  the  9th  Sept.  1871. 

'*  On  the  17th  of  the  same  month  the  master, 
being,  as  he  says,  seriouslv  ill,  with  the  consent  of 
the  owner,  was  dischargea ;  and  a  new  master,  one 
Bobert  Bruce,  was  appointed  in  his  place,  and 
under  his  command  the  Hope  proceeded  to  Ham- 
burgh, and  there  discharged  her  cargo.  Whilst 
the  vessel  lay  at  Hamburgh,  it  was  deemed  neces- 
sary to  do  some  repairs  to  her ;  and  the  balance  of 
freight,  which  had  been  received  at  Hamburgh, 
being  found  insufficient  to  pay  for  these  repairs,  as 
well  as  for  the  necessary  outfit  and  provisions  to 
enable  her  to  return  to  this  country,  the  master, 
Bobert  Bruce,  borrowed  a  sum  of  60L  from  the 


for  the  mortgage,  with  interest  to  the  time  of  pig- 
ment. The  vessel  was  aocordingly  sold,  and  on 
the  19th  April  following  the  gross  proceeds  of  ti» 
vessel,  amounting  to  the  sum  of  5402.,  were  broogiii 
into  court  by  the  marshaL  On  the  23nl  (£  tk 
same  month  the  court  pronounced  in  &voiir  of  tbe 
master's  claim,  but  on  the  joint  application  of  tk 
bondholder  and  mortgagee  referrea  it  to  the  regh 
strar  to  report  thereon. 

"  It  should  here  be  observed  that  the  claim  of 
the  master  is  for  a  sum  of  589L  3«.  Ad,,  besides  i 
supplemental  claim  of  35Z.  for  expenses  incurred tt 
Newport;  the  claim  of  the  bondholder  is  fori 
sum  of  69L  and  interest ;  and  that  of  the  mortgft> 
gees  is  for  569{.  Ws.  7(2.,  with  262.  9«.  8c2.  fOTintenat 
to  the  31st  Oct.  1871,  and  interest  that  has  SDoe 
accrued.  And  as  the  whole  fond  in  court,  after 
payment  of  the  charges  thereon^is  onlj  410L10f.9d, 
It  is  clear,  as  has  oeen  already  said,  that  it  is 
whollv  insufficient  to  pay  any  two  of  the  ftlMTnanfci. 

"  The  case  came  before  us,  as  I  have  said,  ondtt 
21st  and  27th  ult. ;  Mr.  Phillimore  was  counsel  for 
the  master,  Mr.  Clarkson  for  the  bondholder,  ud 
Mr.  Cohen  and  Mr.  Wood  BEill  for  the  mortgagees. 
There  were  four  witnesses  examined,  the  master 
and  his  accountant,  and  two  other  witnesses  who 
were  produced  on  behalf  of  the  bondholder  ud 
mortgagees  to  prove  the  rate  of  wa^es  usually 
paid  to  masters  of  vessels  auch  as  the  JTope,  a 
point,  however,  on  which,  as  will  be  seen  in  the 
result,  nothing  turned. 

"  The  evidence  of  the  master,  however,  was  d 
great  importance.  He  stated  that  on  his  retora 
m)m  his  first  voyage  he  had  given  all  the  voadieR 
which  he  had  to  his  brother,  and  that  a  statem^ 
of  account  had  been  agreed  npon  between  ibeoi, 
but  that  his  brother  bemg  in  dLifficnlties  he  oonld 
not  obtain  a  settlement  nrom  him,  and  that  the 
whole  of  his  wages  and  the  balanoe  of  his  disburse* 
ments  for  that  voyage  consequently  renuuned 
unpaid.  He  stated  that  the  same  tiling  had  occoired 
on  his  return  from  the  second  voyage;  that  a 
statement  of  account  had  been  liiade  out  between 
them,  but  that  he  could  get  no  settlement  from 
his  brother,  and  that  the  whole  of  his  wages  and 
the  balance  of  his  disbursements  for  that  voyage 
also  were  still  due  to  him.  He  stated  that,  wha 
he  left  her  at  Falmouth,   he  ceased  to  be  her 


persons  who  are  now  suing  as  bondholders  in  cause  |   master ;  that  Bruce  was  not  his  deputy ;  and  that 
J^o.  5969,  and  as  security  for  the  repayment  gave  I  his  (Webber's)  services   in  her    had   temuoated 


them  a  bottomry  bond  upon  the  ship  for  that  sum, 
with  a  bottomry  premium  of  9L,  payable  within 
three  days  after  the  safe  arrival  of  the  vessel  at  Lon- 
donderry; to  which  port  she  was  bound  on  leaving 
Hamburgh.  The  Hope  arrived  at  Londonderry 
towards  the  end  of  iTov.  1871 ;  and  there  the 
master  Bruce,  and  the  greater  part  if  not  the  whole, 
of  the  crew  left  her ;  and  on  the  30th  of  the  same 
month  George  Henry  Webber,  having,  as  he  states, 
recovered  his  health,  resumed  the  command,  and 
with  a  mate  and  six  runners  engaged  especially 
for  the  run,  brought  her  to  Newport,  where  she 
arrived  on  the  28th  Dec.  1871. 

*'  On  the  5th  Jan.  1872,  the  mortgagee  entered 
his  action,  and  on  the  following  day  the  vessel  was 
arrested.  This  was  followed  on  the  11th  by  an 
action  by  the  bondholder,  and  on  the  16th  of  the 
same  month  George  Henry  Webber  entered  his 

and  diab\ire^Tnen\»^  ^u'^  Vi 


when  he  left  her  at  Falmouth.  He  admitted  Uiat 
he  had  gone  to  Hamburgh  during  the  time  that 
Bruce  was  in  command  oi  her ;  that  he  had  stayed 
there  a  week ;  that  during  that  time  he  had  been 
almost  constantly  with  Bruce  the  master,  but  that 
they  had  never  on  any  occasion  spoken  about  the 
ship's  affairs ;  and  that,  although  he  knew  that  a 
sum  of  about  400{.  had  to  be  received  at  Hamlnaqgh 
as  the  balance  of  fireight,  and  tbat  there  was  Uien 
due  to  him  for  his  wag^  and  disburseme&tB 
between  500L  and  600L,  he  never  applied  to  have 
any  part  of  it  paid  over  to  him,  for  that,  not  beins 
any  longer  her  master,  he  considered  that  he  ^3 
no  right  to  interfere ;  he  added  that  he  did  not 
know,  and  had  never  troubled  liitni?<?lf  to  inquiry 
how  l^e  freight  had  been  disposed  of.  He  stated 
also  that  he  knew  nothing  or  any  bottomiy  bond 
being  required  at  Hamburgh,  nor  of  the  intentka 
ol  'fttuci^  the  master  to  give  one.  As  to  the  ao- 
c)cs\m\i'&  ^\£l<^  \a^  \mqsii^i^  m  the  oase^  he  sta^ 


action  for  the  wages 

him.  On  the  2()th  Feb.  1B72,  t\i^  c»\xT\,  ^Toxioxmofe^  v.  ^.^  ^  - 

for  the  bond,  and  ordered  the  vea^\to\>^«^^x«i%^\  >.V^\»,  ^^\»  Ws^  ^^^  ^-^S^^.^^^ssXttfla**^  "^ 
and  sold;  and  on  the  same  day  it.  liiao  ipTonoxaw*^  \  eiaam,\«.\a^  ^^^^Ki!^^»&.\aa.\asj^B^ 
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ledge,  to  the  box  which  contained  the  papers  relat- 
ing to  the  Hopet  had  opened  it,  and  had  abstracted 
therefrom  all  the  Youdiers  which  he  could  find ; 
that  he  had  handed  them  to  his  accountant, 
together  with  such  rough  notes  as  he  had  kept 
of  nis  expenditure  on  the  two  voyages,  and  that 
the  accountant  had,  from  these  materials,  and 
from  the  explanations  which  he  had  given  him, 
made  out  the  accounts  in  the  form  in  which  they 
had  been  given  in ;  that  when  the  accounts  had 
been  made  out,  the  accountant  had  given  him  back 
the  rough  notes  of  his  expenditure  which  he  had 
kept  on  the  two  voyages,  and  that,  thinking  that 
they  were  of  no  further  use,  he  had  destroyed 
them  after  the  institution  of  these  suits,  and 
although  he  was  at  the  time  aware  that  his  claim 
would  be  disputed,  and  that  he  would  be  required 
to  prove  every  item  of  it.  He  stated  that  he  could 
not  say  what  had  become  of  the  statements  of 
account,  which  he  alleged  had  been  agreed  upon 
between  himself  and  his  brother  at  the  termination 
of  each  voyage,  nor  could  he  obtain  any  informa- 
tion on  the  subject,  as  his  brother  had  died,  about 
three  months  smce,  bankrupt. 

**  The  accountant  in  his  evidence  stated  that  he 
had  drawn  up  the  accounts  from  the  materials  and 
explanations  furnished  by  the  master;  that  he 
had  then  handed  the  accounts,  with  the  vouchers, 
to  the  master's  solicitors,  and  the  rough  notes  of 
expenditure  he  had  given  back  to  the  master  him- 
self. He  had  never  seen  the  alleged  statements  of 
account  agreed  upon  by  the  two  brothers.  He 
stated  further,  that  he  had  had  great  experience  in 
the  adjustment  of  masters'  accounts  with  their 
owners ;  that  as  a  rule  they  were  generally  very 
irregularly,  or  rather  informally,  kept ;  and  that 
it  was  not  usual  to  require  masters  to  produce 
vouchers  for  all  their  payments.  He  added  that 
many  of  the  items  in  the  master's  account  were 
unvouched,  but  that  he  did  not  consider  the  ex- 
penditure on  the  two  voyages  to  be  either  exces- 
sive or  unreasonable. 

"  With  such  evidence  before  us,  it  was  impos- 
sible not  to  look  with  some  suspicion  on  the  claim 
of  the  master.  The  fact  that,  knowing  his  brother 
to  have  been  in  difficulties,  he  had  allowed  the 
account  of  his  wages  and  disbursements  to  run  on 
without  obtainin^f  a  settlement  of  his  claim ;  that  he 
should,  after  institution  of  the  suit,  have  destroyed 
the  only  evidence  which  he  possessed  of  many  of 
the  unvouched  items  of  his  account ;  that  he  should 
have  gone  to  Hamburgh,  stayed  there  a  week,  and 
during  that  time  have  been  in  constant  communi- 
cation with  the  master,  Bruce,  and  yet  never  have 
said  one  word  to  him  about  the  ship's  affairs,  or 
asked  for  any  pavment  out  of  the  height,  which 
he  knew  was  to  be  received,  although  there  was 
then  due  to  him,  according  to  his  own  account, 
between  600L  and  600^ ;  the  near  relationship 
of  the  parties,  and  the  very  convenient  arrange- 
ment Sy  which  the  bond  was  given,  at  a  time 
when  "Webber  had  temporarily  given  up  the  com- 
mand of  the  vessel,  and  when  possibly  it  might 
have  been  thought  that  the  money  could  bo  raised 
on  bottomry,  without  invalidating  his  claim; 
an  these  circumstances  tend  to  throw  some  suspi- 
cion upon  the  master's  case;  and  although  perhaps 
they  ao  not  amount  to  a  positive  proof,  as  was 
contended,  that  the  claim  is  a  fraudulent  one,  it  is 
clear  that  the  master  can  ask  for  no  special  indul- 
gence, and  that  he  is  entitled  only  to  what  the  law 
will  give  Jiim,  and  to  no  more. 


I  "  I  now  proceed  to  consider  the  question  of 
priority;  and,  first,  as  to  the  relative  rights  of 
the  master  and  the  bondholder. 

"  Formerly,  as  is  well  known,  a  master  had  no 
remedy  for  his  wages  or  disbursements,  either 
against  the  ship  or  against  the  freight.  By  the 
191 8 1  section  of  the  Merchant  Shippmg  Act  1854, 
however,  it.  was  enacted,  'that  every  master  should 
have,  so  far  as  the  case  permits,  the  same  rights, 
liens,  and  remedies  for  the  recovery  of  his  wages, 
which  by  this  Act,  or  by  any  law  or  custom,  any 
seaman,  not  being  a  master,  has  for  the  recovery 
of  his  wages.'  The  same  section  further  provided 
that,  if  a  counter-claim  was  set  up  by  the  owner, 
the  master  was  enlitled  to  have  all  the  accounts 
between  them  gone  into.  This  provision  was 
further  extended  by  the  10th  section  of  the  Admi- 
ralty Court  Act  1861,  which  gave  the  court  juris- 
diction '  over  any  claim  by  the  master  of  any  ship 
for  wages  eamea  by  him  on  board  the  ship,  and 
for  disbursements  made  by  him  on  account  of  the 
ship  ;'  and  it  was  held  by  Dr.  Lushington,  in  the 
case  of  The  Mary  Ann  (13  L.  T.  Rep.  N.  S.  384 ; 
L.  Rep.  1  Adm.  &  Ecc.  8 ;  2  Mar.  Law  Cas.  0.  8. 
294),  that  the  effect  of  these  statutes  has  been  to 
convert  the  master's  claim  for  his  wages  and  dis- 
bursements into  a  *  maritime  lien.'  This  decision 
has  been  since  frequently  acted  upon  by  this  court ; 
and  it  must,  therefore,  now  be  taken  to  be  settled 
law  that  the  claims  of  a  master  of  a  ship  for  his 
wages  as  well  as  for  his  disbursements  is  a  '  mari- 
time lien,'  enforceable  in  this  court.  But  if  the 
claim  of  a  master  is  a  '  maritime  lien,'  so  also  is 
that  of  a  bottomry  bondholder,  and  one  too,  of  a 
very  high  and  sacred  character.  Bottomry  bonds 
being,  as  has  been  said,  *  for  the  benefit  of  ship- 
owners and  the  general  advantage  of  commerce,' 
have  always  been  regarded  with  peculiar  favour  in 
Courts  of  Admiralty.  Both  tncse  claims  then 
being,  in  the  words  of  Mr.  Maclachlan,  in  his  work 
on  Merchant  Shipping,  p.  596, '  liens  in  the  nature 
of  rewards  for  oenents  conferred,'  are,  as  such, 
'  maritime  liens '  of  the  first  class  ;  and,  according 
to  that  learned  authority,  the  general  principle  in 
regard  to  all  such  liens  is,  that  they  are  entitled  to 
'  rank  against  the  fund  in  the  inverse  order  of 
their  attachment  on  the  res,*  or,  in  other  words, 
'  the  later  in  time  is  the  earlier  in  payment ;'  '  the 
sole  reason  of  this,'  as  he  elsewhere  remarks, 
*  being  that  the  later  benefit  preserves  the  res  to 
satisfy  the  earlier  claims,  and  earns  thereby  a 
superior  equity  in  respect  of  the  common  fund.' 
Nor,  as  he  rightly  says,  are  wages  any  exception 
to  the  rule,  although  they  'might  be  supposed, 
from  the  language  of  judges,  to  hBkve  attainea  to  a 
special  and  inviolable  precedence.'  But  '  the  lan- 
guage alluded  to,'  he  observes,  *  is  fully  justified 
by  the  circumstances  to  which  it  is  applied,  being 
those  of  the  usual  case  when  liens  have  attached 
in  the  course  of  the  voyage ;  but  seamen's  wages 
not  accruing  until  the  end  of  it,  become,  in  fact, 
the  later  lien.'  Thus,  he  says,  *  a  bottomry  bond 
gives  precedence  to  subsequent  salvage,  that  again 
to  subsequent  bottomry;  all  taking  rank  before 
prior  wages,  all  yielding  priority  to  wages  subse- 
quently earned.' 

"  If,  this,  then,  is  to  be  the  principle  by  which  I  am 
to  be  guided  in  the  present  case,  there  can  bo  no  doubt 
whatever  what  ought  to  be  my  decision.  Webber's 
wages  for  the  first  voyage  accrned   when  that 
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left  her  at  Falmonth,  on  the  17th  Sept.  1871,  or, 
at  all  events,  when  she  terminated  that  voyage  hj 
the  discharge  of  her  cargo  at  Hamburgh.  Sub- 
sequently to  this,  and  to  enable  her  to  perform  a 
new  voyage  from  Hamburgh  to  Londonderry,  the 
bond,  which  bears  date  the  7th  Nov.  1871,  was 
ffiven.  It  is  clear,  therefore,  upon  this  principle, 
that,  except  for  the  small  amount  of  wages  and 
disbursements  due  to  him  after  he  resumed  the 
command  at  Londonderry,  the  master's  claim 
must  take  rank  after  that  of  the  bottomrv  bond- 
holder. To  hold  that  the  resumption  of  the  com- 
mand by  the  master  at  Londonderry  would  revive 
his  claim  for  the  wages  and  disbursements  due  to 
him  for  the  two  previous  voyages,  so  that  they 
could  be  deemed  to  have  accrued  only  at  the  final 
termination  of  his  services  in  the  vessel,  is  a  posi- 
tion which  could  hardly  be  maintained.  But  it  was 
contended  by  Mr.  Philumore  that  there  are  certain 
reported  cases,  which  give  a  master  priority  over 
a  bottomry  bondholder  for  th^  amount  of  his 
wages  and  disbursements,  no  matter  when  they 
may  have  accrued;  and  I  propose,  therefore,  to 
examine  these  cases,  and  to  see  how  i&r  they  sup- 
port the  position  which  has  been  contended  for ; 
lor  if  there  be  any  such  decision,  it  is,  of  course, 
binding  upon  me. 

"The  first  case  then  to  which  I  will  refer  is 
that  of  The  Janet  Wilson,  reported  in  Swabey, 
p.  261.  In  that  case  the  application  was  for  pay- 
ment out  of  the  proceeds  in  court  of  a  sum  of 
money,  which  had  been  paid  for  seamen's  wages 
pilotage,  and  other  necessarv  disbursements,  in 

Eriority  to  the  claim  of  a  bondholder.  The  court, 
owever,  rejected  the  application,  and  in  doing  so 
said,  *  It  is  perfectly  true  that  under  certain  cir- 
cumstances the  mariner  has  a  claim  for  wages 
which  will  take  precedence  of  a  bottomry  bond, 
but  I  do  not  think  it  is  universally  true  that  in  all 
cases  the  mariner  is  entitled  to  come  to  this  court 
and  say,  "  I  shall  have  my  wages  in  preference  to 
a  bottomry  bond."  I  have  very  great  doubt  in 
my  own  mind  whether,  where  wages  have  been 
earned  prior  to  the  time  when  a  bottomry  bond 
hajs  been  given,  a  mariner  has  a  right  to  come  to 
this  court  and  say.  "  Let  me  have  a  preferential 
payment  over  the  person  who  holds  the  bottomry 
bond ;"  and  for  the  obvious  reason  that  the  pay- 
ment of  those  wages  out  of  the  proceeds  of  the 
ship  is  conditional  upon  the  arrival  of  the  ship  in 
this  country ;  and  that  event  was  brought  about 
by  the  bond  having  been  given,  and  tne  monej 
having  been  advanced.'  So  far,  therefore,  as  this 
case  goes,  it  is  an  authority  rather  for  preferring 
the  claim  of  the  bondholder  to  that  of  tne  master, 
as  well  in  respect  of  the  latter's  wages  as  of  his 
disbursements. 

**  The  next  case  is  that  of  The  Jonathan  Ooodhue, 
reported  in  the  same  volume  of  reports,  p.  524 
In  that  case  the  learned  judge  rejected  the  claim 
of  the  master  for  the  payment  of  his  wages  in 
prioritv  to  that  of  the  bondholder,  mainly  on  the 
ffround  that  the  master  had  by  the  bond  rendered 
himself  personally  liable  for  tne  payment  thereof; 
at  the  same  time  observing :  *  As  to  wages,  sea- 
men no  doubt  are  generally  entitled  to  a  priority 
of  payment,  but  even  here  diflBculties  might  arise, 
ana  tne  court  has  guarded  itself  against  expressing 
any  opinion  in  case  of  wages  earned  before  the 
execution  of  a  bond  or  on  a  previous  voyage.' 

"  The  next  case  to  which  it  is  nece^oax^  V)  c«^ 
attention  is  that  of  The  Union,  repoxtedi  \tl  1i\x!^. 


\ 


p.  128.  In  that  case  the  court  no  doubt  held  tint 
seamen's  wages,  earned  as  well  before  as  after  the 
giving  of  the  bond,  were  to  be  preferred  to  the 
claim  of  the  bondholder;  bat  that  case  differs 
essentially  from  the  present,  in  that  tfae^ageshad 
been  earned  on  the  voyage  in  which  the  bond  bad 
been  given,  and  not,  as  in  the  present  case,  in  two 
previous  voyages ;  and,  secondly,  that  they  were 
wages  due  to  seamen,  and  not  wages  and  di8bn^B^ 
ments  due  to  the  master  of  the  ship.  Moreorcr, 
it  is  to  be  observed  that  in  that  case  the  questkn 
was  rather  one  of  marshalling^  the  assets,  for  it 
appeared  that  the  proceeds  of  ship,  cargo,  tnd 
freight,  all  of  which  were  liable  for  payment  of  ^ 
bond,  were  amply  sufficient  to  cover  the  daimi 
both  of  the  bondholder  and  of  the  seamai; 
whereas  the  ship  and  freieht  alone  were  not  suffi- 
cient even  to  pav  the  bond.  If,  therefore,  the  bond- 
holder's claim  had  been  preferred  to  that  of  tbfi 
seamen,  the  latter  would  have  lost  all  remedj; 
whereas,  by  preferring  the  seamen  to  the  bond- 
holder, there  were  sufficient  funds  to  satisfy  both 
claims. 

"  A  very  similar  case  will  be  found  in  the  same 
volume  of  reports,  p.  69,^  The  William  F.  Safori 
In  that  case  tne  learned  judge  preferred  the  dauii 
of  seamen  for  their  wages  to  that  of  a  bottomir 
bondholder.  But  then  the  wages  had  aocrned 
subsequently  to  the  giving  of  the  bond ;  so  tbat 
that  case  comes  strictly  within  the  principle  hid 
down  by  Mr.  Maclachlan,  namely,  that  hens  in  tk 
nature  of  rewards  for  benefits  conferred  rank  m 
the  inverse  order  of  their  attachment  on  the  res. 

"  The  next  case  to  which  I  wiU  refer  is  that  d 
The  Salacia,  reported  in  the  same  volume  of  Lnsh- 
ington's  Reports,  p.  545  (see  also  7  L.  T.  Bep.  N.S. 
450;  1  Mar.  Law  Cas.  O.  S.  261).  In  that  cue 
^ere  was  a  claim  by  seamen  for  their  wages, 
amounting  to  681L ;  by  the  master  for  wages, 
285L ;  and  for  c^sbursements,  842. ;  and  besidn 
these  there  was  a  bottomry  bond  on  the  ship, 
freight,  and  cargo.  To  meet  these  claims  the 
proceeds  in  court  were  only  471i.  The  master 
claimed  to  share  rateably  with  the  seamen,  on  the 
ground  that  under  the  lOlst  section  of  the  Mer 
chant  Shipping  Act  1854,  he  had  the  same  rights, 
hens,  and  remedies  for  the  recovery  of  his  wages 
as  they  had ;  but  the  court  held  that  his  claim  was 
not  entitled  to  rank  with  that  of  the  seamen,  and 
that  the  seamen  were  to  be  preferred  to  the  master. 
The  court  then  went  on  to  say  that,  as  the  daims 
of  the  seamen  would  more  than  consume  the  pro- 
ceeds of  the  ship,  there  was  no  other  c^uestion  at 
that  time  before  it,  but  it  intimated  its  opinioa 
that,  as  between  the  master  and  t^e  bondholder, 
the  claim  of  the  master  upon  the  freight  was  to  be 
preferred.  I  apprehend,  however,  that  this,  strict^ 
speaking,  was  no  more  than  an  obiter  dUkum;  it 
was  not  the  question  before  the  ooart,  and,  for 
all  that  appears  to  the  contrary,  the  words  may  be 
those  of  tne  reporter,  and  not  of  the  learned  judge. 
But,  at  the  utmost,  to  what  does  it  amount? 
Merely  to  this,  that  wages  will  take  precedence  of 
a  bona  arising  in  the  same  voyage ;  f6r  the  daiiB 
in  that  case  was  for  wages  earned  during  the  laeit 
voyage,  and  not,  as  in  the  present  case  on  tvo 
previous  voyages. 

"  The  last  case  to  which  I  need  refer  is  Uwt  d 
The   Edward   Oliver  (16  L.  T.  Bep.  N.  8.  578;    . 
L.  Eep.  1  Adm. &Eoo.  379 ;  2  Mar. LmiwCmLdfL  J 
5Q7V    In  that  case  the  ship^  freight^  and 
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master  and  of  tho  bondholder,  the  question  was, 
whether  the  ship  and  freight  were  first  to  be  ex- 
hausted in  payment  of  the  bond,  which  would  have 
left  nothing  for  the  master;  but  the  court  held 
that,  there  being  funds  amply  sufficient  to  pay 
both,  the  master's  claim  should  be  first  satisfied 
out  of  the  ship  and  freight,  and  the  balance  thereof 
applied  towards  the  payment  of  the  bond,  any 
deficiency  being  made  good  from  the  cargo.  It 
was  a  (question  of  marshalling  the  assets,  and  was 
very  similar  to  that  of  the  Union,  referred  to 
above. 

"  I  have  now,  I  think,  examined  all  the  reported 
cases  bearing  upon  the  question  of  the  relative 
rights  of  a  bondholder  and  a  master  to  priority  of 
payment  out  of  a  common  fund,  and  I  have  come 
to  the  conclusion  that  there  is  not  one  which  meets 
the  circumstances  of  the  present  case.  There  are, 
no  doubt,  obiter  dicta  that  wages  are  entitled  to 
precedence  over  other  liens ;  and  there  are  in- 
stances also  of  priority  having  been  given  to  sea- 
men over  a  bondholder  for  wages  earned  during 
the  voyage  in  which  the  bond  was  given ;  as  well 
as  priority  to  masters,  where  the  only  fund  against 
which  the  master  could  claim  was  insufficient  to 
satisfy  both  his  claim  and  that  of  the  bondholder, 
and  where  there  was  another  fund  amply  sufficient 
to  satisfy  the  bondholder's  claim.  But  I  do  not 
find  any  case  in  which  it  has  been  held  that  a 
master  is  entitled  to  priority  over  a  bondholder 
for  wages  and  disbursements  incurred  on  voyages 
prior  to  that  in  which  the  bond  was  given.  This 
oeing  so,  I  must  adhere  to  the  general  rule,  as 
stated  by  Mr.  Maclachlan,  that  liens  in  the  nature 
of  rewards  for  services  rendered  rank  against  the 
fund  in  the  inverse  order  of  their  attachment  on 
the  res,  and  that  the  last  in  time  should  be  the 
earliest  in  payment.  I  must  therefore  hold  that 
except  in  respect  of  the  comparatively  trifling' 
sum  which  is  due  to  the  master  for  his  services 
after  he  had  resumed  the  command  of  the  vessel 
at  Londonderry,  the  bondholder  is  entitled  to 
priority. 

**  Lastly,  as  to  the  claim  of  the  mortgagees,  rela- 
tively to  that  of  the  master.  If,  indeed,  I  had  any 
doubt  upon  the  point,  but  which  I  have  not,  the  cases 
of  The  Chieftain  (Brown.  &  Lush.  212) ;  of  The 
Mary  Ann  (ubi  sup.) ;  of  The  F&ronia  (17  L.  T.  Rep. 
I^.  S.  619 ;  L.  Rep.  2  Adm.  &  Ecc.  65 ;  3  Mar.  Law. 
Cas.  0.  S.  54),  and  other  cases  would  be  abso- 
lutely binding  upon  me,  that  the  claim  of  a  master 
for  his  wages  and  disbursements  is  to  be  preferred 
to  that  of  a  mortgagee.  It  was,  however,  attempted 
to  be  shown  that  in  the  present  case  the  master's 
claim  was  fraudulent,  and  that  there  had  been  a 
conspiracy  between  the  two  brothers  to  defraud 
the  just  claims  of  the  bondholder  and  the  mort- 
gagees. No  doubt  a  claim  preferred  as  this 
master's  has  been  is  open  to  very  grave  suspicion, 
but  fraud  must  not  be  presumed,  and  I  do  not 
think  that  the  facts  of  this  case  go  so  &r  as  to 
establish  a  charge  of  fraud.  But  it  was  said  that 
the  master  had  forfeited  his  claim  bv  laches ;  and 
that,  even  assuming  tho  claim  to  be  a  genuine 
one,  he  had  no  right  to  lie  by  and  by  not  avail- 
ing himself  of  the  many  opportunities  which  had 
onered  of  enforcing  it,  create  a  secret  lien  on  tho 
property  to  the  prejudice  of  tho  mortgagees.  I 
think,  however,  tnat  tho  case  of  The  Chieftain  (uhi 
9wp,),  which  has  been  already  referred  to,  is  con- 
dusive  on  this  point;  in  that  case  the  learned 
judge  held  that  a  delay  of  even  ten  months  after 


his  discharge  would  not  bar  the  master's  claim  for 
his  wages  and  disbursements,  so  far,  that  is,  as  a 
mortgagee  is  concerned.  Nor  must  it  be  forgotten 
that,  if  the  master  has  been  guilty  of  laches,  so 
also  have  the  mortgagees ;  they  knew  of  the  em- 
barrassed circumstances  of  the  owner ;  of  the  close 
connection  between  him  and  the  master ;  and  yet, 
so  far  as  appears  from  the  evidence  in  this  cause, 
not  only  do  they  aUow  the  interest  on  their  mort- 
gage to  run  on,  but  they  take  no  steps  to  ascertain 
whether  the  accounts  between  the  master  and  the 
owner  on  the  previous  voyages  had  been  settled, 
nor  do  they  appear  to  have  made  any  attempt  to 
secure  any  part  of  the  freight  towards  the  pay- 
ment of  the  interest  or  principal  of  their  mortgage. 
I  think,  therefore,  that  I  cannot,  on  the  ground  of 
the  master's  laches,  give  the  mortgagees  priority. 
At  the  same  time  I  tnink  that,  under  all  the  cir- 
cumstances of  the  case,  the  mortgagees  were  fairly 
entitled  to  have  the  master's  claim  investigated, 
and  I  shall  therefore  allow  them  their  costs. 

"My  report  will  therefore  be  that,  except  in 
regard  to  tho  small  sum  that  may  be  due  to  the 
master  for  his  wages  and  disbursements,  after  he 
resumed  the  command  of  the  vessel  at  London- 
derry, the  bondholder  is  entitled  to  priority  of 
payment  out  of  the  fund  in  court,  both  for  the 
amount  of  his  bond  and  interest,  and  for  his  costs ; 
that  the  costs  of  the  master  and  of  the  mortgagees 
should  then  be  paid ;  and  that  any  balance  that 
may  remain,  and  which  can  hardly  be  very  conside- 
rable, the  available  proceeds  being  only  41  Oi.  0«.  9(i., 
shall  be  paid  to  the  master,  in  part  satisfaction  of 
his  claim.  This  will  obviate  the  necessity  of  in- 
quiring whether  or  not  15i.  a  month  wages  was  or 
was  not  too  high  a  rate  for  a  vessel  of  this  class 
and  description,  and  for  such  a  voyage ;  as  well  as 
whether  the  sums  charged  in  the  master's  ac- 
counts, for  which  no  vouchers  have  been  produced, 
are  to  be  allowed. 

"H.  C.  EoTHEKT,  Eegistrar." 

"  Admiralty  Eegistry,  Doctors'  ConmionB, 
"  Dec.  12, 1872." 

Jan,  14, 1873. — Sir  E.  Philumore  confirmed  the 
registrar's  report,  which  had  been  filed  in  the 
master's  cause  of  wages,  and  not  objected  to  by 
the  other  claimants. 

Solicitor  for  the  mortgagees,  0.  JB.  Bivington, 
SoUcitors  for  the  bottomry  bondholders,  Ingle- 
dew,  Ince,  and  Greening, 

Proctors  for  the  master,  Itothery  and  Co. 


Tuesday,  Jan.  21, 1873. 
TUE  BosE. 

Mortgage — Possession — 8ale  by  mortgagee — Dis' 
cliarge  by  motigagee  indorsed  on  mortga^ge — 
Bifusal  of  Cnstom  Honse  authorities  to  register 
the  bill  of  salt — Jurisdiction. 

Mortgagees  in  possession  sold  under  their  power  of 
sale  a  ship,  and  at  the  request  of  the  purchaser 
indorsed  on  the  hack  of  tJie  mortgage  a  discharge, 
which  hy  mistake  was  registered  at  the  Custom 
House.  The  registrar  at  the  Custom  House  after' 
wards  refused  to  register  the  bill  of  «a2e  of  the 
ship,  on  the  grov/nd  ihat  by  the  discharge  the 
property  in  the  ship  had  passed  to  the  original 
owner.  The  mortgagees  and  pwrehaser  thermpem 
insiUuied  a  coMse  of  mortgage   and  po99e$9 
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against  the  ship.  Hie  origmal  ovmer  Jiad  died 
intestate  and  ham,krupt ;  no  letters  of  administra' 
lion  had  been  taken  out,  and  notice  of  the  cause 
was  served  on  his  personal  representatives  and  his 
trustee  in  bankruptcy.  The  purchaser  sought  a 
decree,  declaring  the  property  of  tJie  ship  to  be  in 
him: 

Held,  thai  tlie  court  had  Jurisdiction  to  declare  the 
property  to  be  in  the  purcJiaser,  and  tlcat  the 
plaintiffs  were  entitled  to  a  decree. 

This  was  a  caase  of  possession  and  mortgage  in- 
stituted on  behalf  of  Christopher  Dove  Barker 
and  William  Winship  against  the  ship  Rose,  her 
tackle,  apparel,  and  farniture,  under  circumstances 
set  out  in  the  petition  filed  in  the  cause,  which  is 
as  follows : — 

1.  Before  and  at  the  time  of  the  exeontion  of  the  mort- 
ffage  security  hereafter  mentioned,  Thomas  Gihson  was 
the  sole  owner  of  the  British  ship  Rose,  belonging  to  the 
port  of  North  Shields. 

2.  In  Oct.  1867,  the  said  Thomas  Gibson,  being  indebted 
to  Messrs.  Woods  and  Co.,  of  Newoastle-npon-Tyne, 
bankers,  in  the  sum  of  lOOOi.,  it  was  agreed  by  and  between 
the  said  Thomas  Gibson  and  the  said  Messrs.  Woods  and 
Co.,  that  the  said  Thomas  Gibson  should  execute  a  mort- 
gage of  the  said  ship  to  Christopher  Dove  Barker,  one  of 
the  plaintiffs  in  this  cause,  who  was  and  is  one  of  the 
partners  in  the  said  firm  of  Woods  and  Co.,  as  securitv 
for  the  repayment  of  the  said  sum  of  lOOOl.,  and  such 
further  advances  as  might  be  made  by  the  said  Messrs. 
Woods  and  Co.  to  the  said  Thomas  Gibson. 

3.  Accordingly,  on  the  3rd  Oct.  1867,  the  said  ship  was 
mortgaged  by  the  said  Thomas  Gibson  to  the  said 
Christopher  Dove  Barker  to  secure  the  repayment  of  the 
sum  of  lOOOl.  and  such  further  advances  as  aforesaid, 
together  with  interest  thereon,  to  be  paid  at  the  rate  of 
and  in  the  manner  therein  mentioned. 

The  Exhibit  A  hereto  annexed  is  a  true  copy  of  the  said 
mortgage.  (The  mortgage  is  immaterial,  and  not  set 
out.) 

4.  The  said  mortgage  was  duly  registered  at  the  port 
of  North  Shields  on  the  7th  Oct.  1867. 

5.  The  said  Thomas  Gibson  died  in  June  1872,  and  at 
the  time  of  his  death  there  remained  due  and  owing  on 
the  said  mortgage  security  the  principal  sum  of  l,(K)Ol., 
together  with  a  large  sum  of  money  for  farther  advances, 
and  interest. 

6.  The  said  Christopher  Dove  Barker  being  unable  to 
obtain  payment  of  the  principal  money  and  interest  so 
due  as  last  aforesaid,  in  the  month  of  July  1872,  sold  the 
said  ship,  under  ihe  power  of  sale  contained  in  the  mort- 
gage deed,  to  William  Winship,  one  of  the  plaintiffs  in 
this  cause,  for  the  sum  of  8001. 

On  or  about  the  20th  July  1872,  the  said  William 
Winship  paid  to  the  said  Christopher  Dove  Barker  the 
said  sum  of  8001.,  and  the  said  Christopher  Dove  Barker, 
by  the  direction  of  the  said  Messrs.  Woods  and  Co.,  exe- 
cuted a  bill  of  sale  of  the  said  sldp  to  the  said  William 
Winship. 

The  Exhibit  B  hereto  annexed  is  a  true  copy  of  the 
said  bill  of  sale.  (The  bill  of  sale  is  immaterial,  and  not 
set  out.) 

8.  On  the  24th  July  1872,  the  said  William  Winship 
signed  a  declaration  such  as  is  required  by  the  56th  sec- 
tion of  the  Merchant  Shipping  Act  1854,  the  said  decla- 
ration is  true,  and  the  said  William  Winship  has  alwavs 
been  ready  to  declare  to  the  truth  of  the  same  in  the 
manner  by  law  required. 

The  Exhibit  C  hereto  annexed  is  a  true  copy  of  the 
said  dpclaration.  (The  declaration  is  immaterial,  and 
not  set  out.) 

9.  The  said  William  Winship,  believing  that,  in  order  to 
complete  his  title  to  the  said  ship,  it  was  necessary  that 
a  discharge  of  the  said  mortgage  should  be  indorsed  on 
the  back  of  the  original  mortage,  and  signed  by  the  said 
Christopher  Dove  Barker,  requested  him  to  make  such 
indorsement  and  to  sign  the  same. 

10.  Accordingly  the  said  Christopher  Dove  Barker,  in 
parsnanoe  of  such  request  as  i^oresaid,  indorsed  and 
signed  the  said  discharge  on  the  back,  ol  \Siq  «a\d  moit- 
fs/e,  on  the  26th  July  1872,  aa  appeata  Ysi^  >}i<b  laadi 


Exhibit  A.    And  the  said  mortgage  was  given  by  the  said 
Messrs.  Woods  and  0>.  to  one  of  their  clerks. 

11.  The  said  clerk  by  mistake  took  the  said  mortnn 
to  the  Custom  House  at  North  Shields  on  the  27th  Jn^ 
1872,  and  produced  the  same  to  the  registrar,  who  n- 
corded  the  said  discharge. 

12.  The  said  William  Winship  afterwards  yrmoM 
the  said  bill  of  sale  and  declaration,  mentioned  m  the  7& 
and  8Ui  articles  of  this  petition,  to  the  registrar  at  tb 
Custom  House  at  North  Shields,  ajid  requested  him  to 
register  the  said  bill  of  sale,  but  the  said  registrar  n. 
fused  to  register  the  said  bill  of  sale,  upon  the  gromd 
that  the  property  in  the  said  ship  had  fiassed  to  tbi 
representatives  of  the  said  Thomas  Gibson. 

13.  The  said  Thomas  Gibson  died  intestate  and  insol- 
vent, and  no  administration  of  his  estate  and  effects  ham 
been  taken  out. 

14.  The  execution  and  registratiGxi  of  the  said  dis> 
charge  is  wholly  void  at  law  and  in  eqnitr. 

15.  The  said  William  Winship  is  entitled  to  be  regis- 
tered as  Ihe  legal  owner  of  the  said  ship,  but  owinfftotha 
said  mistoJEe  he  is  unable  to  be  restored  aa  sudi  legal 
owner  witiiout  the  assistance  of  this  honourable  ooori 

The  petition  concladed  by  prajing  the  judge 
"  to  pronounce  the  said  William  Winship  to  be  the 
lawful  owner  of  sixty-four  sixty-fourth  shares  of 
and  in  the  said  ship  Mose,  and  to  decree  the  pos- 
session of  the  saia  ship,  her  tackle,  apparel,  sod 
furniture,  be  given  to  the  said  William  Winship 
as  such  lawful  owner,  and  that  all  things  maj  be 
done  necessary  to  complete  his  title  to  the  ssid 
ship." 

No  appearance  had'  been  entered  in  the  soil, 
but  from  affidavits  filed  in  support  of  the  petition, 
which  proved  the  facts  therein  stated,  it  appeared 
that  the  mortgagor  had  died  intestate ;  that  before 
his  death  he  had  become  a  bankrupt ;  that  no  sd- 
ministration  had  been  taken  out;  and  that  notice 
of  the  suit  and  of  the  arrest  of  the  vessel  had  been 
served  both  upon  his  trustee  and  his  next  of  kin, 
and  upon  all  persons  having  any  intei-est  in  the 
matter. 

Qainsford  Bruce  for  the  plaintiffs,  the  mOTt- 
gagee  and  purchaser. — ^This  suit  is  rendered  neces- 
sary by  the  refusal  of  the  customs  officer  to  enter 
the  purchaser  as  the  owner  of  the  ship.  [Sir  B. 
PniLLiMORE. — Have  I  jurisdiction  in  such  a  suit?] 
This  is  a  cause  of  mortgage  and  possession,  and  by 
3  <fc  4  Vict.  c.  65,  s.  3,  the  court  has  junsdiction 
over  all  causes  of  action  of  any  person  in  respeci 
of  any  mortgage,  when  the  ship  is  under  arrest,  bj 
process  of  the  court ;  and  by  sect.  4  the  court  has 
jurisdiction  to  decide  all  questions  as  to  the  title 
and  ownership  of  any  ship  or  vessel  arising  in  any 
cause  of  possession,  &c.  Also,  by  the  Admirslty 
Court  Act  1861  (24  Vict.  c.  10,  s.  11),  the  court  hse 
jurisdiction  over  any  claim  in  respect  of  any  mort- 
gage duly  re^stered,  whether  the  ship  is  arrested 
'  or  not.  It  IS  necessary  that  some  court  should 
declare  the  purchaser  entitled  to  the  ship,  and 
these  enactments  give  this  court  jurisdiction. 

Sir  U.  Phillimore. — This  is  a  novel  exercise  of 
jurisdiction  on  the  part  ef  this  court,  but  i^ter 
giving  careful  attention  to  the  statutes  cited,  I  am 
of  opinion  that  the  court  has  jurisdiction,  and  thit 
the  plaintiffs  are  entitled  to  a  decree  in  the  termi 
of  tneir  prayer.  I  shall  make  a  decree  aooord- 
ingly. 

Solicitors  for  the  plaintiffs,  Dectcon,  Son,  and 
Rogers. 
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Thursday,  Jan,  23, 1873. 

The  Chanonry. 

Collision — One    vessel  overtaking  another — Regu- 
lations for  Preventing  Collisions  at  Sea — Lights 
and  signals, 
Wfiere  two  steamships,  hound  i/n  ihe^  same  general 
direction,  hut  on  courses  differing  hy  one  point, 
are  steamitig  one  behind  tlis  other,  and  one  is 
overtaking  the  other,  they  are  not  crossing  vessels 
within  tlie  meaning  of  Article  14  of  the  Regulations 
for  Preventing  Collisions  at  Sea,  hut  the  vessel 
.    which  is  behind  the  otJier  is  a  vessel  overtaking 
another  within  the  ineaning  of  Article  17  of  the 
Regulations,  and  is  bound  to  keep  out  of  the  way 
of  the  leading  vessel. 
Where  one  vessel  during  the  night  time  is  overtaking 
anotJier  within  the  m.eaning  of  Article  17  of  tlie 
Regulaiions,  although  the  leading  vessel  may  be  in 
stich  a  posituyn  tliat  the  following  vessel  cannot 
see  tJie  regulation  lights  of  the  leading  vessel,  tJie 
latter  is  not  bound,  under  ordinary  circumstances, 
to  give  a  signal,  or  to  show  a  light  to  the  following 
vessel. 
In  a  collision  cause,  where  the  plaintiffs  establish  a 
prima  facie  case  that  tJie  defendants*  vessel  was 
overtaking   their  vessel  within   the  meaning  of 
Article  17   of  tlie    Regulations    for  Preventing 
Collisions  at  Sea,   the  onus  of  showing  excuse 
far  the  collision  is  thrown  upon  the  defenda/nts.(a) 
Tuis  was  a  cause  of  collision  instituted  on  behalf  of 
the  owners  of  the  screw  steamship  Leverington, 
against  the  screw  steamship  Chanonry  and  her 
-  wners  intervening.    The  collision  occurred  in  the 

(a)  The  question  of  what  is  to  be  considered  a  follow- 
ing vessel  ma^  be  of  extreme  importance.  There  have 
been  few  deoisions  on  this  point  in  this  country.  In  the 
United  States  it  has  been  in  one  case  held  that  where  two 
Teasels  were  coming  ont  of  the  Hadson  Biver,  their  courses 
differing  hy  nearly  eight  points,  the  hindermost  vessel  was 
to  be  considered  a  following  vessel  within  the  meaning 
of  the  rule :  {The  Columbia,  10  Wallace  U.  S.  Sup.  Ct. 
Bep.  246.)  Perhaps  the  true  principle  of  the  rule  is  that 
wherever  a  vessel,  by  reason  of  her  superior  speed,  is 
overtaking  another,  she  cannot  divest  herself  of  the 
obligation  to  get  out  of  the  way  of  the  foremost  vessel 
because  her  superior  speed  must  necessarily  place  the 
Teasels  at  some  period  on  crossing  courses.  It  would 
not  even  be  unreasonable  to  suppose  that  where  the 
courses  of  two  vessels  are  such  that  they  would  intersect 
each  other  at  any  angle  less  than  a  right  angle,  the  hinder- 
moat  vessel  if  going  at  a  greater  speed  than  the  other 
would  be  bound  to  keep  out  of  the  way.  There  has,  how- 
erer,  been  no  decision  on  this  point,  as  vessels  at  sea, 
whose  courses  vary  with  eight  points  of  the  compass, 
haTing  no  common  starting  point,  are  usually  treat^  as 
crossing  vessels,  unless  their  courses  are  almost  identical, 
and  vessels  navigating  a  narrow  ohiumel  are  usually, 
if  not  meeting,  going  in  the  same  general  direction. 
Cases  illustrating  the  application  of  the  rule  will  be 
foand  in  Holt's  Bule  of  the  Boad,  207  and  seq.  (See 
also  The  Rhode  Island,  Olcott's  U.  S.  Dist.  (Jt.  (Southern 
Diet,  of  N.  Y.),  Adm.  Rep.  505 ;  affirmed  on  appeal,  1 
Blatchford's  U.  S.  Circuit  Ct.,  2  Circt.  563;  The  Oover^ 
nor,  Abbott's  U.  S.  Dist.  Ct.  (Southern  Dist.  of  N.  Y.), 
Adm.  Rep.  108;  Porter  ant  v.  The  Bella  Donna,  New- 
berry's (Dist-  Courts)  Adm.  Rep.  510;  The  Morning 
Light  2  Wallace's  V.  S.  Sup.  Ct  Rep.  550  ;  Whitridge  y. 
VUl,  23  Howard's  U.  S.  Sup.  Ct.  Rep.  448 ;  Tke  Palatine, 
ante  p.  468.) 

On  the  question  of  whether  a  vessel  seeing  another 
orertaking  ner  is  bound  to  show  alight,  it  was  held  in  the 
United  States  that  a  sailing  vessel  seeing  a  steamship  ap- 
proaching her  in  such  a  direction  that  her  regulation 
lights  were  not  visible  to  the  steamship,  was  bound,  in  a 
tliiok  and  hasy  night,  to  show  a  light  so  as  to  indicate  her 
presence  to  the  steuner:  {The  SteamshM  Loumana, 
Benisdiot'B  (U.  8.  Dist.  Ct,  Sonthtm  Dist.  of  N.  Y.)  Beps. 
87L)— Ed. 


Bristol  Channel  between  the  Flatholm  and  Laver- 
nock  point,  about  a  mile  and  a  half  N.W.  by  W.  of 
the  Flatholm  Light.  The  Flatholm  Light  is  a 
fixed  light  showing  from  different  points  a  red  and 
a  white  light ;  to  vessels  coming  down  the  channel 
from  the  northward  and  eastward  it  shows  a  red 
light,  whilst  it  bears  from  them  any  point  between 
oM,  and  S.  by  E.  i  E.;  from  other  points  it 
shows  a  white  light.  The  Leverington,  a  steamer 
of  679  tons  register  and  99-horse  power,  and 
manned  by  a  crew  of  twenty-seven  hands,  left  the 
docks  at  Newport  on  the  evening  of  4th  Dec.  1872 
at  about  a  quarter  to  nine,  in  charge  of  a  licensed 
pilot.  When  she  got  out  of  the  river  Usk  and 
into  the  channel,  the  Lev&i'vngton  went  ahead  full 
speed  at  the  rate  of  six  or  seven  knots  an  hour  on 
a  S.W.  by  W.  course  which  kept  the  Flatholm 
white  light  nearly  ahead,  but  a  little  on  the  port 
bow.  When  her  pilot  sighted  the  Monkstone 
Beacon,  her  helm  was  starboarded  a  little,  and  her 
head  brought  to  S.  S.  W.,  and  she  passed  outside 
to  the  southward  of  the  Monkstone  Beacon.  On 
clearing  the  Beacon  the  helm  of  the  Leveringtcni 
was  ported,  and  she  was  put  upon  a  W.N.W. 
course :  she  almost  immediately  lost  the  white,  and 
sighted  the  red,  light  of  Flatholm  at  the  distance 
of  about  a  mile.  The  pilot  then  sighted  the  red 
and  white  lights  of  the  Glianonry  bearing  about 
N.E.  from  the  Leverington,  The  Levervngton  held 
on  her  W.N.W.  course  for  about  twenty  minutes, 
and  had  again  got  out  of  the  red  sector  of  the 
Flatholm  Light,  and  into  the  white  sector,  and  had 
just  passed  the  Wolves  when  th^  Chanonry  ap- 

E eared  to  be  approaching  the  Leverington^s  stajr- 
oard  quarter  very  rapidly,  appaTentlv  under  a 
starboard  helm.  The  LeveringtorCs  helm  was 
thereupon  put  hard-a-starboard,  and  the  Clianorvry 
was  hailed  to  port,  but  no  answer  was  given, 
although  it  was  admitted  the  hailing  was  heard, 
and  she  came  on  and  struck  the  Leverington  on  her 
starboard  side  just  before  the  bridge.  At  the  time 
of  the  coUision  the  Leverington* s  head  had  been 
brought  under  her  starboam  helm  to  about  W. 
The  weather  was  clear,  and  the  ships  and  the  land 
could  be  seen  at  a  distance  of  a  mile  vnthout 
lights. 

The  Chanonry,  a  screw  steamship  of  578  tons 
register,  95-horse  power,  and  manned  by  a  crew  of 
twenty  hands  all  told,  left  Newport  the  same 
evening,  laden  with  a  cargo  of  railway  iron,  and 
bound  for  Grenoa.    She  was  in  charge  of  a  licensed 

Silot ;  and  she  was  the  fourth  vessel  to  leave  the 
ocks  after  the  Leverington,  so  that,  as  found  by 
the  court,  she  left  about  twenty  or  twenty-five 
minutes  after  that  vessel.  On  entering  the  Chan- 
nel the  Clianonru's  head  was  put  S.W.  by  W.,  and 
her  pilot  soon  arcerwards  sighted  the  white  liffht 
of  the  Flatholm.  The  Chanonry  was  kept  on  this 
course,  passing  the  Monkstone  Beacon  to  the 
northward  and  westward  and  sighting  the  red 
light  of  the  Flatholm.  When  the  red  light  of  the 
Flatholm  bore  S.  by  E.  i  E.  or  thereabouts,  her 
helm  was  starboarded,  and  her  head  brought  to  W. 
by  N.,  the  proper  channel  course.  The  Leverington 
was  not  seen  by  the  pilot  or  crew  of  the  Chanonry 
till  six  or  seven  minutes  after  the  latter  vessers 
helm  was  starboarded.  The  pilot  thought  the 
Leverington  was  a  ship  at  anchor  without  lights, 
ho  having  already  passed  two  vessols  at  anchor 
withont  lights.  The  two  vessels  wore  then  aboat 
two  ship^  lei^hfl  from  each  other.  Her  helm 
wae  immedii^^  pat  haid  a  port,  and  aba  qbxqs^  "ss^ 
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about  a  point,  but  she  then  Btmckthe  Leyerington  as 
described.  The  look-out  on  board  the  Chanonry 
did  not  come  on  duty  until  about  five  or  six 
minutes  before  the  collision. 

The  petition  filed  on  behalf  of  the  owners  of  the 
Leverington  pleaded  that  "acood  look-out  was  not 
kept  on  boani  the  Ghanmiry,  and  that  "  those  on 
board  the  Chanonry  improperly  neglected  or 
omitted  to  comply  with  the  17th  Article  of  the 
Begulations  for  Preventing  Collisions  at  Sea." 
The  answer  filed  on  behalf  of  the  owners  of  the  Chcm' 
onry  pleaded  that  "  those  on  board  the  Leverington 
improperly  neglected  to  keep  the  Leverington  out 
of  the  way  of  the  Glmnonry  ";  that  "  some  time 
before  the  said  collision,  the  helm  of  the  Leverington 
was  improperly  ported";  that  "before  the  said 
collision,  the  helm  of  the  Leverington  was  not  duly 
and  promptly  starboarded;"  that  "  those  on  board 
the  Leverington  improperly  omitted  to  blow  the 
whistle  of  the  Leverington,  or  to  show  a  light,  or  to 
take  any  proper  measures  for  warning  those  on 
board  the  Chanonry  of  the  position  of  the  Levervng' 
ton,  although  from  the  relative  position  of  the  two 
ships  the  regulation  lijihts  of  the  Leverington  were 
not  visible  from  the  Chanonry" 

There  was  a  cross  cause  instituted  by  the  owners 
of  the  Chanonry  against  the  Leverington,  and  both 
causes  were  heard  at  the  same  time  before  the 
Judge  assisted  by  Trinity  Masters. 

Butt,  Q.C.  ( W.  0.  F.  FhUlinwre  with  him),  for 
the  plaintiffs. — These  vessels  were  not  crossing. 
They  were  bound  practically  in  the  same  direction, 
and  therefore  came  within  Article  17  of  the  Be- 
gulations. The  Chanonry  was  overtaking  the 
Leverington  within  the  meaning  of  that  rule.  The 
Leverington  was  heading  W.]y.W.,  and  the  Chan- 
onry W.  by  N.  just  before  the  collision.  There 
was  only  one  point  difference  between  their 
courses.  That  difference  cannot  take  them  out  of 
the  rule.  If  they  were  crossing  vessels,  the 
Cham,onry  should  not  have  ported;  they  should 
have  starboarded  and  gone  under  our  stem.  Even 
three  or  four  points' difference  in  the  courses  of  two 
vessels  ought  not  to  make  them  into  crossing 
vessels  if  one  is  going  faster  than  the  other,  and 
overtakes  the  other.  One  vessel  coming  up  behind 
another  ought  not  to  be  allowed  to  rely  upon  her 
greater  speed  for  the  purpose  of  bringing  the  two 
vessels  within  the  operation  of  the  crossing  rule. 
The  real  test  is  whether,  if  their  speed  had  been 
equal,  would  their  courses  have  intersected.  The 
greater  speed  of  the  one  cannot  relieve  her  from 
the  responsibility  cast  upon  her  by  the  rule  as  to 
following  ships. 

The  Judge  and  Trinity  Masters  here  retired  to 
consult,  and  on  their  return 

Sir  R.  PuiLLiMORE. — After  conference  with  the 
Elder  Brethren,  I  am  of  opinion  that  the  two 
vessels  are  within  the  following  rule,  namely,  that 
one  vessel  overtaking  another  shall  get  out  of  the 
way  of  the  other.  A  prima  facie  case  has  been 
made  out  on  behalf  of  the  plaintiffs,  the  owners  of 
the  Leverington,  and  the  defendants  have  therefore 
the  onus  thrown  upon  them  of  showing  excuse  for 
the  collision  as  in  the  case  of  a  ship  at  anchor. 

Clarkson  {MiUoard,  Q.C.  with  him),  for  the 
defendants. — The  vessels  could  not  have  been  fol- 


lowing one  another.    At  the  time  of  the  collision 

we,  according  to  the  evidence,  were  W.  by  N.,  and 

the  Zwerwi^toti  was  heading  W.     If  this  is  true, 

there  oonld  bnve  been  no  c^liisvon.  TVi^b  CWacywru  V  \t\x<^  obligjation  imposed  npon  her  . 

muat  haye  etarboarded  or  t\ie  Leoervivgtcm  ')^i\Aa\  XjeiiGa^^vDssK^      ^giis^^  aa  miudi 


to  have  caused  a  collision  at  alL  The  Chanonry 
did  not  port,  and  the  Leverington  must  therefore 
have  starboai^ed.  The  Leverington  ought  to  have 
whistled,  or  shown  a  light  over  her  stem.  [Sir  R 
Pbillimorjs. — Is  there  any  authority  requiring  a 
vessel  to  show  a  light  under  such  circtunstanceB?] 
No.  But  by  the  common  law,  apart  from  inj 
statutory  provisions,  such  a  precaution  ought  to 
have  been  taken  when  our  vessel  was  seoi  ap- 
proaching from  such  a  direction  that  we  could  nd 
see  any  of  the  lights  of  the  I/everington.  Sudia 
precaution  is  required  by  the  ordinary  rules  of  the 
sea  under  Article  19 ;  these  were  special  dream- 
stances  calling  for  a  departure  from  the  ordinar; 
rules  as  to  ships*  Ughts. 

Butt,  Q.C.  for  the  plaintiff's. 

Clarkson  in  reply. 

Sir  B.  Philumoue. — ^Thia  is  a  cause  of  collision 
instituted  on  behalf  of  the  owners  of  the  Levering- 
ton against  the  Chanonry.  The  collision  oocomd 
on  4tn  Dec.  of  last  year  in  the  Bristol  Chansd 
between  the  Flatholm  and  liavemock  Point  The 
Levervnaton,  a  screw  steamer  of  679  tons  register 
and  99-norse  power,  manned  by  a  crew  of  twenty- 
seven  hands,  left  the  docks  at  Newport  in  Moo* 
mouthshire  on  the  evening  of  4th  Dea  with  a 
cargo  of  railway  iron,  bound  for  Odessa.  Tht 
Chanonry  was  a  screw  steamship  of  578  tons 
register  and  95-horse  power  manned  by  a  crew  d 
twenty  hands  all  told,  and  also  left  Newport  on  the 
same  evening,  bound  for  Grenoa  with  a  cargo  d 
railway  iron.  There  was  a  considerable  diffa;«ooe 
in  the  evidence  as  to  the  actoal  time  when  the  tn 
vessels  left  Newport,  but  I  think  the  fair  infonoee 
from  the  whole  of  the  evidence  on  this  point  ii 
that  the  Leverington  left  twenty-five  or  tbirtr 
minutes  before  the  Chanonry.  ^oth  vessels  ww 
bound  in  the  same  direction,  bat  the  LeveringUm 
steered  a  course  outside  the  Monkstone  Beacon; 
the  Chanonry  went  inside  the  Beacon.  Whilst 
steering  that  course  the  Leverington  was  heading 
S.S.W. ;  she  kept  on  this  course  till  within  three 
quarters  of  a  mile  of  the  Flatholm  Light,  wliei 
she  ported  eight  points,  which  brought  her  to 
W.N,W.;  she  remained  on  this  latter  course  tffl 
just  before  the  collision,  when  she  starboordei 
oringing  herself  to  W.  at  the  time  of  the  (x>llisicB. 
The  Chanonry  was  aware  of  the  fact  that  the 
Leverington  was  ahead  of  ber ;  and  at  the  sane 
time  the  Leverington  knew  that  the  Chanonry  irai 
following,  and  in  fact  the  Leverington  saw  the 
Chanonry  from  the  time  she  left  the  river  Usk- 
The  0/ianonrv  steered  S.W.  by  W.  until  she 
changed  the  Flatholm  light  from  red  to  while, 
then  she  altered  her  coarse  to  W.  by  N.    The  first 

?uestion  the  court  has  to  decide  is  whetba  tlie 
Ihanonry  is  to  be  considered  a  following  Tessd 
within  the  meaning  of  the  17th  Article  d  the 
Be^latiODS  for  Preventing  Collisions  at  Seii 
which  article  is  as  follows :  **  Every  v^sel  on^ 
taking^  any  other  vessel  shall  keep  out  of  the  war  d 
the  said  last-mentioned  vessel."  It  was  oontenoed 
on  behalf  of  the  Chanonry  that  the  ve^els  most 
be  considered  as  crossing  vessels  within  the 
meaning  of  the  14th  Article,  and  on  the  part  d 
the  Leverington  that  the  17th  Article  <^P^ 
After  consultation  with  the  Elder  Bret]irai,lHV* 
no  hesitation  in  saying  that  the  CJuMnomymad^ 
treated  as  a  following  veaseL  I  agree  wA.  Ili  J 
remark  made  by  Mr.  Butt  that  she  oaonal  iiliyi 
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Leverington  that  at  some  period  she  got  od  a 
coarse,  which  would,  if  continued,  have  carried 
her  across  the  course  of  the  Leverington.    Another 
contention,  strongly  pressed  hj  Mr.  Clarkson,  was 
that  even  if  the  Ulianonry  was  to  be  considered  as 
a  following  vessel,  it  was  still  incumbent  upon  the 
Jjeverington  by  the  common  law  of  the  sea — not  by 
statute  law,  but  by  the  common  law  as  founded 
upon  common  sense  applied  to  nautical  matters — 
to  give  some  signal  to  warn  vessels  of  her  position, 
either  by  sounding   her  whistle,  or   showing   a 
light    to   vessels    astern.    Although    I    am   not 
disposed   to    hold  that  under  no  circumstances 
must  the  followed  vessel  give  some  such  signal, 
yet  I  am  bound  to  say  that  this  is  a  course  which 
should    be    rarely  adopted,  because  it  must  be 
remembered  that  if  fancy  lights  or  signals,  other 
than  those  provided  by  the  regulations,  are  used, 
they    may    mislead   following  vessels,  and  may 
occasion  great  difficulty  in  judging  of  the  position 
or  course  of  the  vessel  making  the  signal.      I  am 
of  opinion  that  the  necessity  tor  exhibiting  such  a 
signal  depends  entirely  upon  the  character  of  the 
ui^ht,  and  upon  the  circumstances  of  each  parti- 
cular case.      Afler  a  careful  survey  of  all   the 
evidence  I  have  come  to  the  conclusion  that  vessels 
without  lights  could  have  been  seen  at  the  distance 
of  half  a  mile  on  the  night  in  question.    According 
to   the  preliminary  acts — which   are  documents 
affording  most  valuable  information  to  the  court 
on  such  subjects,  because  they  are  filed  before  the 
pinch  of  the  case  is  known — it  is  stated  on  the 
part  of  the  Leverington  that  the  weather  was  "  fine 
and  tolerably  clear,"  and   on    the    part  of    the 
Chanonry  that  it   was  "  slightly  hazy,  frosty." 
This  makes  it  quite  evident  that  the  night  was  not 
dark;  and  this  is  supported  by  the  Ohanonry*e 
evidence  that  those  on  board  her  saw  the  Lever- 
ington  at  the  distance  of  half  a  mile.      Other 
evidence  bearing  on  this  point  is  the  question  of 
speed.    The  Chanonry  was  going  at  full  speed  in 
a  channel  where  there  were  many  vessels  at  anchor, 
and,  according  to  his  evidence,  her  pilot  actually 
thought  that  the  Leuer ington  herself  was  at  anchor. 
Vessels  must  have  been  easily  distinguished  from 
on  board  the  Chanonry  to  have  justified  her  in 
ffoing  at  such  a  speed  in  that  place.    The  Leoer- 
tngion*8  evidence  is  consistent  with  this,  as  at  po 
time  could  the  Cliationry  have  seen  her  lights. 
On  the  whole  I  am  quite  clear  that  there  were  no 
special  circumstances  requiring  the  exhibition  of 
A  light  as  a  peculiar  signal  on  the  part  of  the 
Z/everington.    It  is  also  to  be  remarked  that  the 
Chanonry  was  not  very  carefully  navigated ;  there 
-was  no  look-out  on  the  forecastle  till  seven  minutes 
before  the  collision,  and,  moreover,  it  was  admitted 
that  the  hailing  by  the  Leoerington* a  crew  to  the 
Chanonry  to  put  her  helm  to  port  and  hard  a  port 
-was  heard  on  board  the  Chanonry,  but  that  no 
answer  was  given  to  it.    It  was  argued  with  great 
force  that  the  Levei-ington  must  have  port^  or 
that  the  Chanonry  must  have  starboarded  to  have 
brought  them  into  the  position  in  which  they  were 
at  the  moment  of  collision,  and  that,  whereas  the 
evidence  of  the  Chanonry  proves  that  she  never 
starboarded,  the  Leverington  must  have  ported, 
l^ow,  lookinff  to  Article  I7>  and  to  the  fact  that  I 
do  not  consider  that  the  evidence  on  the  part  of  the 
Chanonry  has  proved  her  case — ^that  the  Leveri/iig- 
ton  ported— I  am  of  opinion  that  the  Ohanowru  is 
not  oiKdiarged  irom  the  obligation  cast  upon  her 
Oifle^  Tin^  that  aa  the  following  yeMel  tlie 


was  bound  to  keep  out  of  the  way  of  the  Levering- 
ton, This  being  so,  I  pronounce  the  Chanonry 
alone  to  blame. 

Proctor  for  plaintiffs,  (7.  Waddilove, 
Solicitors  for  defendants,  Ingledcw,  Ince,  and 
Greening. 

Thursday,  Jan.  30,  1873. 

The  Bottle  Imp. 

Collision — Fishing  vessel  aUached  to  her  nets — 
Onus  of  proof — Practice. 
In  a  cause  of  damage  on  behalf  of  a  fishing  smack, 
injured  by  collision  whilst  attached  to  her  nets,  a/n 
allegation  in  the  defendants'  answer,  that  the  plain- 
tiffs neglected  to  comply  with  the  provisions  of  the 
Sea  Fislieries  Act  1868,  as  to  lights,  throws  upon  the 
vlaintiffs  (lie  onus  of  'proof  and  the  obligation  to 
begin,  contrary  to  the  usual  rule  that  a  fishing 
vessel  attached  to  her  nets,  being  in  the  same  posi- 
tion as  a  vessel  at  anchoi',  has  the  right  to  require 
a  vessel  coming  into  collision  with  her  to  begin 
and  show  excuse  for  the  collision. 

This  was  a  cause  of  damage  instituted  on  behalf 
of  the  fishing  yawl  York,  against  the  billyboy  sloop 
Bottle  Imp,  and  her  owners  intervening.  The 
p)etition  oi  the  plaintiffs  alleged  that  on  the  27th 
Aug.  1872,  about  2  a.m.,  the  York  was  riding  head 
to  wind  attached  to  her  nets,  and  stationary,  about 
fifteen  miles  off  the  mouth  of  the  river  Humber, 
with  the  Spurn  Light  bearing  W.N.W. ;  that  she, 
in  accordance  with  the  regulations  for  preventing 
collisions  at  sea,  duly  exhibited  a  bright  white 
light,  and  that  a  good  look-out  was  kept ;  that  the 
Bottle  Imp,  although  hailed  from  the  York,  came 
into  collision  with  that  vessel  and  sank  her.  The 
petition  charged  the  Bottle  Imp  with  neglecting  to 
keep  clear  of  the  York,  and  with  not  taking  in  due 
time  measures  for  that  purpose. 

The  defendants*  answer,  after  setting  out  that 
the  Bottle  Imp  had  become  unmana^^ble  by  the 
loss  of  her  headsails  through  the  violence  of  the 
wind,  alleged  that  "  the  York  improperly  neglected 
to  eidiibit  the  lights  required  by  the  Sea  FisherieB 
Act  1868." 

This  was  denied  by  the  plaintiffs'  reply. 

The  Sea  Fisheries  Act  1868(31  &  32  Vict.  c.  45), 
which  is  an  Act  to  carry  into  effect  a  convention 
between  Her  Majesty  and  the  Emperor  of  the 
French  concerning  the  fisheries  in  the  seas  adjoin- 
ing the  British  files  and  France,  and  to  amend 
the  laws  relating  to  British  fisheries,  enacts  (sect. 
20)  that  Articles  13  &  14  of  the  Convention  shall 
have  the  same  force  as  if  they  were  regulations 
respecting  lights  within  the  meaning  of  the  Acts 
relating  to  Merchant  Shipping.  Articlo  13  provides 
that  "boats  fishing  with  ohm  nets  shall  carry  on 
one  of  their  masts  two  lights,  one  over  the  other, 
three  feet  apart.  These  lights  shall  be  kept  up 
during  all  the  time  their  nets  shall  be  in  the  sea 
between  sunset  and  sunrise.*' 

E.  C.  Clarkson  (Oibson  with  him),  for  the  plain- 
tiffs, submitted  that  the  defendants  ought  to 
begin,  as  the  York  was  attached  to  her  nets  and 
stationary,  and  therefore  in  the  same  position  as  if 
she  was  at  anchor.  The  allegation  in  the  answer 
does  not  say  that  the  neglect  contributed  to  the 
coUision. 

BuU,  Q.O.  (Cfainrford  Bruce  with  him),  for  the 
defendants. — ^Even  if  the  York  wae  praotioally  in 
the  same  position  as  if  she  wera  «b  tnohae^^laa^ 
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defendants'  anawer  changes  her  crew  with  neglect' 
ing  to  exhibit  proper  fights.  This  is  &  Bpecific 
charj^  against  the  plaintiSs,  and  thej  must  there- 
fore show  that  this  neglect  did  not  contribute  to 
the  collision.  There  waa  no  need  to  arer  in  the 
aoBwer  that  the  neglect  caused  the  collision ;  it 
is  implied. 

Sir  B.  FniLLiMonE. — As  the  platntifFs  are  chained 
irith  neglect  in  not  exhibiting  the  lights  required 
by  the  Act,  and  the  answer  mnst  M  taken  to 
imply  that  the  nec-lect  to  exhibit  those  lights  con- 
tritrated  to  the  collision,  I  think  the  plaintiff  mnst 
begin.  Bat  it  muHt  be  nnderstood  that  I  do  not 
mean  in  any  w^  to  imply  that,  in  the  absence  of 
snch  a  charge,  I  should  not  hold  that,  inasmuch  as 
the  plaintiffs'  vessel  was  attached  to  her  nets,  and 
in  a  similar  position  to  a  vessel  at  anchor,  the 
plaintiffs  were  entitled  to  call  upon  the  defendants 
to  begin. 

Ppoctor  for  the  plaintiffs,  K.  C.  OooU. 

Solicitors  for  the  defendants,  Alfred  Jonet,  Tin- 
dale  and  Grove. 


B«nliten-mt-lAV. 

Thwsday.  Apra  17, 1873. 

Hart  v.  Hervio. 

Foreign  etmiract — Purchatc  of  foreign  thif — Speeifie 

■performa  nee- — Injunction. 
The  eourihai  poieer  to  grant  epecific  performance 

of  a  contract  to  purchase  a  thxp. 
A.,  an  Englithman,  mlered  into  a  contract  aiSam- 
burg  io  purchase  from  B.,  aforeigner,  a  foreign 
thip.  thi-n  on  her  homeward  voyage  to  Cork,  pot- 
eeasion  to  be  given  on  dUeharge  of  th«  cargo  at 
any  port  whither  eke  might  be  ordered. 
The   veeeel  waa   ordered   to   Sunderland  and  dig- 
charged  her  cargo. 
The  court  granted  io  A.  epedjlc  performance  againel 
B.,  vrho  teat  otit  of  the  jurisdiction,  and  reilrained 
the  removal  of  the  vcBseiJrom  Sunderland. 
The    plaintiff   Henry  T.  Hart,  was  a  shipowner, 
and  the  defendant,  Hcrwig,  who  was  a  German, 
living  at  Hamburg,  was  the  owner  of  a  foreign 
vessel  called  the  Hertha,  which,  at  the  time  of  the 
agreement  mentioned  below  was  on  a  voyage  from 
&aii  Francisco  to  Cork.      On  the   I6th  Jan.,  the 
plaintiff  and  defendant  entered  into  an  agreement 
at  Hamburg,  for  the  purchase  by  the  plaintiff  of 
the  vessel,  the  niatcrial  part  of  which  agreement 
was  as  foUons  ; 

Agreement  nude  this  da;  between  C.  W.  Herwig,  of 
Htmbarg,  as  vendor,  and  H.  T.  Hart,  of   London,  H 
pnrahaaer,tlu,t  the  former,  being  the  owner  of  the  buqoe 
Hertha,  agreea  to  sell,  and  the  latter  ofreea  to  pnnjhBse, 
the  Mud  Tinsel,  with  her  gtorea,  proTiaiaiui,  uid  materials 
tor  the  Btim  of  4T501.    The  Teeiiel  is  eipeoted  from  Son 
Pranciico,  havinir  left  11th  Oatober  lost,  on  or  before, 
2Sth  or  30th  April  in  Cfaannel  for  orders  to  port  of  dig- 
oharg«,  bnt  the  pnrohaaer  takes  poBBession  of  the  veaael 
immediatslf  Kfter  the  delivery  of  the  bomewud  ot.Tgo  at 
on;  plooe  whither  ahe  ma;  be  ordered,  the  seller  papng- 
■11  expansea  and  charges  that  ma;  be  incorred  up  to  the 
date  of  deliTei;  of  Uie  ship.    In  oase  of  the  veaael  anir- 
ing  at  her  port  of  disohareo  in  a  damaged  state,  over  and 
above  ordinor;  wear  and  tear,  or   under  average   the 
■allet  to  moke  oorreaponding  allowonoe  for  the  same. 
HlHKT  Thoulinsom  IIabt. 
C,  W,  HxBvno. 
Hambaig,  18th  Jonoary,  1873. 
Xhe  S«riha  dnlj  arh'vedat.  CoiKu^tiii^^^- 


l^dant'a  order  proceeded  to  Snnderland  as  her 
iiort  of  diBcharge,  where  ahe  arriTed  in  the  mmih 

of  March  1873. 

The  plaintiff  thereupon  claimed  to  have  the  to- 
!ie!  delivered  np  to  him  on  pavment  of  his  pnrduH 
money,  after  mining  a  aeanction  in  respect  d 
damage  which  ahe  had  snstained  above  ordinin 
wear  and  tear,  but  the  captain,  on  the  defendurtri 
instructionB,  refused  to  hand  over  the  vetiBel  except 
on  payment  by  the  plaintiff  of  the  fhll  purcfaaN 
[Qoney.  The  captain  also  refosed  to  allow  tbe 
plaintiff  to  inspect  the  vesael,  with  a  view  <t 
nscertaininff  the  amonnt  of  tbe  damage. 

On  the  5tb  April  1873  the  plaintiff  filed  a  tall 
stating  that  the  defendant  intended  to  move  ibe 
vessel  from  the  port  of  Snnderlazid  to  some  port 
out  of  the  Jurisdiction,  or  otherwise  to  sell  ordi»- 
pose  of  her,  and  prayed  specific  performance  of  tbe 
agreement,  and  directions  for  ascertaining  tin 
damage  tbe  vessel  had  suffered,  and  that  the  defen- 
dant and  his  servants  might  in  tbe  meantinM  be 
restrained  &om  removing  or  dispoemg  of  her.  An 
interim  order  having  already  been  granted,  tbe 
plaintiff  now  moved  for  the  injunction. 

Cotton,  Q.C,  and  Dauney  for  tbe  motion,  cited 
De  McUtot  V.  Gibeon  (4  De  G.  <fc  J.  276;  32  LT. 
Rop.  O.  S.  268;  33  L.  T.  Rep.  O.  S.  193.)  Ihn 
also  relied  upon  the  Merchant  Sbippinc  Amen^ 
ment  Act  1862,  sect.  3. 

Sect.  3  is  as  follows : 


rebv  dealaied  that  the  axpraasion  "  baulail 

'  whanever  need   in  the  aeoond  part  at  Ai 

'  '   g  under  on 


inteieat," 

prindp^  Act,  inolades  intaieeta  ariainf  k 

and  other  equitable  intereati ;  and  the  mtention  of  da 
*aid  Aot  is  that,  withoat  pT«jndioa  to  the  prorinB 
ooDtained  in  the  said  Aot  for  praveatfaiK  notioe  ol  tnak 
from  being  entered  in  the  legiater  boA  ot  recaind  bf 
the  registrar,  and  withont  prejodioe  to  the  powot 
of  disposition  and  of  giving  reoeipta  oonfernd  tg 
the  said  Aot  on  registered  ownora  and  moitfM— • 
and  withont  prqjndioe  to  the  provisionB  oontained  io  thi 
•aid  Aot  relatjnr  to  the  eiolmiion  of  nnqoalified  pgaas 
from  the  ownerwip  of  British  ships.  eqniUea  ma;  ba  d- 
foroed  ofjoinst  owners  and  mortgagees  of  ibipt  in  reqMct 
of  their  mterest  therdn  in  the  same  manner  aa  equtia 
ma;  be  enforoed  against  them  in  leapeot  of  an;  otb« 


Cozene-Hardy  (Olaaee,  Q.C,  with  him)  tor  tbe 
defendant.^The  question  turns  npon  sect.  3  cf 
the  Act.  "So  contract  can  prevent  the  r^istend 
owner  of  a  British  ship  from  disposing  <rf'  it  ts 
another  person.  Can  it  be  otherwise  where  tbe 
owner  is  a  foreigner  and  the  sbip  a  foreign  vessd  ? 
[f  specific  performance  will  not  be  granted,  tboi 
the  injunction  will  be  refbsed,  Tbe  jurisdictioii 
of  the  court  is  purely  pereonal,  and  tbe  defendtnt 
is  out  of  the  jurisdiction,     fie  cited— 

Davit  V.  Pari,  28  L.  T.  Bep.N.S.  2»S ;  21  W.  K.  IS: 

Liverpool  Bormuh  Bank  v.  Tumar,  1  Mar.  La* 
CaB.0.S.21i  3L.T.Bep.N.  8.  4M;  1  jDh.AB(a. 
169; 

Loam  V.  Liffm,  I  Mar.  law  Caa.  O.  &  aBS :  7  L.  I. 
Bep.  N.8.  411;  4  0iff.  76; 

1  White  and  To.  Lead.  Caa.,  tth  edit.  803. 
The  Vice-Chancellob. — -Tbia  ia  a  mati(»  ton- 
strain  the  defendant  from  talcing  a  ship  turn  tbe 
port  of  Snnderlutd-  The  plaintlS,  who  ii  ■> 
knglishman,  enters  into  a  oontraot  at  Hambnr^ 
witn  the  defendant,  who  ia  a  OermaD,  in  thM 
terms.  [His  Honoiik  read  the  oontnct.}  I  ^^ 
to  be  understood  to  say  that  wherever  yon  ert* 

into  a  oontraot  to  I"—"' m   paitiouv  fl^KM 

whether  it  is  a  jar,  or  a  bone^  or  a  Am 
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hare  specific  performance.  It  is  argued  that  this 
court  has  no  jurisdictioD.  Aocording  to  our  law, 
after  the  contract  the  plaintiff  became  the  owner 
of  the  ship,  and  I  shall  asBame  that  that  is 
the  law  also  of  Germany  until  the  contrary  is 
shown.  I  am  at  a  loss  to  see  why  the  conrt  may 
not  grant  specific  performance  of  a  contract  to 
sell  a  ship  as  well  as  of  any  other  thing.  The 
plaintiff  is  entitled  to  sustain  tbe  injunction. 

Plaintiff's  solicitors,  Parker  and  Clarke. 

Defendant's  solicitor,  J.  W.  Uick'm. 


OOUBT  OF  QUEEN'S  BENCH. 

Bapuctad  bj  J.  Shobr  and  U,  W.  UcKkllu,  Gaqn., 
Builitari-kt-Law. 

Noo.  21, 18?2i  Jan.  24, 1873. 
Wauoh  v.  Moeeis, 
Bhip  and  shipping — Cliarter-parly — TUegalily — 
_  Ord^  in  cov/ndl — Cargo  to  be  taken  from  along- 
ride — Cargo  of  kay—The  Contagioua  Diaecuei 
iAnimalB)  Aot  1869  (32  4"  33  Vict.  c.  70),  «.  78. 
Sy  a  eharter-party  made  in  JPra/nce  between  the 
■nuuUn-  of  a  thip  arid  the  agent  of  the  defendant, 
the  charterer,  it  iciu  alipidcded  that  the  ehip 
ahofUd  proceed  to  TrovmiUe,  a  'port  in  Franee, 
there  load  a  cargo  o^  pressed  hay,  and  proceed 
therewith  dtreet  to  London,  and  that  aU  cargo 
ahauld  be  brought  and  taken  from  the  ship  along- 
eide.  At  the  time  the  charter-party  woe  entered 
into  there  loaa  in  existence  an  order  in  council, 
made  wider  the  authority  of  the  Contayiout 
Diaeaaee  [Aninaie]  Act,  gect.  7S,  prohibiting^  the 
landing  in  any  port  or  place  in  Great  Britain  of 
hay  brought  from  France.  Neither  party,  how 
ever,  hnew,  at  the  thne,  of  the  easiatence  of  this  order 
in  couneil,  btU  llie  master  of  the  ehip  toot  told  by 
the  defendants'  agent  that  the  consignees  would  re- 
gttira  the  hay  to  be  ddiiiered  to  tKem  at  a  parti- 
cular wharf  in  Deptford  Creek.  On  arriving  in 
the  Thames  the  naeter  of  the  ship  Iteaird  of  tlie 
existence  of  the  order  in  council,  and  could  not 
therefore  proceed  to  tlie  wharf  and  deliver  the 
cargo.  After  some  delay  the  defendant  received  the 
hay  from  alongside  the  ship  into  another  vessel, 
and  exported  it.  The  shipowner  having  brought 
an  action  againel  the  charterer  to  recover  damages 
in  respect  of  the  delmition  of  the  ship. 
Held,  that  there  was  no  such  illegality  in  the  voyage 

as  entitled  the  defendant  to  resist  tile  claim. 
tVhere  a  cOTUract  ie  to  do  a  thing  which  cannot  be 
performed  without  a  violation  of  the  law,  ilievoid, 
whether  the  parties  know  the  law  or  not;  but  in 
order  to   aveid  a  contract  which  can  be   legaily 
performed,  on  the  ground  that  there  was  an  inten- 
tion to  enforce  it  in  an  iUegal  manner,  it  is  Pieces- 
eary  to  show  the  existence  of  a  wicked  intention  to 
break  the  law. 
This     was     an     action    brought     by    a     ship- 
owner against  the   charterer  of    hie    Tessel,  to 
recover  images  for  the  delcntion  of  the  tbsb^. 

Declaration  that  the  plaintiff  was  the  owner 
of  a  certain  ship  called  the  Castor,  laying  at 
^Voavilla,  whereof  one  W.  Ohappell  was  mas- 
twr,  and  thereupon  a  charter-party  was  made 
•nd  entered  into  by  and  between  the  said  W. 
Cbkppell  and  one  W.  Jacques,  whereby  it  was, 
among  other  things,  prorided  that  the  smd  W. 
Obappell  should  let  to  the  said  W.  Jaoqnes, 
•mbo  Booepted  tbe  same,  Uie  said  ahip  (except  the 


cabin,  tbe   lodgings  of  the  ( 


,  and  the  room 


and  due  condition,  staunch,  and  supplied  with  aU 
the  things  necessary  to  navigate  in  safety,  to  load 
at  Trouville  (>ritbotit  exceeding  what  she  could 
reasonably  stow  and  carry),  a  tall  and  complete 
cargo  of  pressed  bales  of  hay,  and  that  ten  worlcing 
davs  were  to  be  allowed  in  fall  for  loading  and 
nnloading,  and  the  dare  on  demurrt«e  were  to  be 
paid  day  by  day  at  50e.  per  day,  and  that  the  lay 
days  should  begin  on  a  cert^n  day,  to  wit,  on  the 
7th  Oct.  1871  i  and  the  plaintiff  saya  that  the  said 
W.  Jacques  shipped  on  board  the  ship,  under 
the  said  charter-party,  a  certain  cargo  to  be  carried 
on  board  the  said  ship  from  Trouville  afores^d 
to  London,  and  there  delivered  upon  and  according 
to  the  terms  of  a  certain  bill  of  lading,  which  was 
in  tbe  words  and  figures  following,  that  is  to  say, 

Shipped  in  good  ordar  and  well  (londitioned,  hj  W. 
Jtoqaet,  in  and  npoa  the  goad  sliip  or  tswsI  oidlea  the 
CattoT,  whareot  is  maatar  for  this  voyage  W.  Chappell, 
and  now  riding  at  aDohoT  in  TranvUle,  and  bonnd  tot 
London,  about  17  (ona  of  hay  in  bandlea  \  11  caaes  and 
hampei  of  wine  and  Bpirits :  3  boiea  of  olothsa,  being 
matked  and  nambered  as  in  the 

Six  dva  amplojed  tar  mania,  and  are  to  be  dalivered 
loading  the  ihip  In  in  the  like  good  order  and  wbU. 
rroBTille.       eoDditionod  at  the  aforesaid  port 

BecBlTBlon  SS^t.  "t  London;  the  aot  of  God,  the 
3L  li.  Qneen'a  enemies,  fire,  and  all  and 

W.  CaiFFiLL.  every  other  danger  and  aaoidents 
of  tbe  seas,  riTere,  and  naviga- 
gatioD  of  whatsoever  nature  or  kind  soever  eioeptod, 
onto  order  or  to  aaaigns,  paying  freight  for  the  said 
gooda,  all  oonditiona  as  per  charter  and  disbunements, 
with  primage  and  avenge  acoustomed.  In  witnesa  thereof 
the  maater  of  the  said  veaasl  hatb  affirmed  to  three  billa  of 
lading,  hU  of  thie  tenor  and  date,  one  of  which  tails 
being  aecomplished,  the  others  to  stand  void. 

Dated  in  Tronville,  the  13th  Ool.  1871.  Weight  and 
oonditioDa  unknown ;  ship  not  aonountable  for  oonditioD 
ol  hay.  WiLiiiAif  Caaf  Fiu_ 

And  the  plaintiff  says  that  after  the  said  cargo 
had  been  so  received  on  board  the  s^d  ship,  the 
said  W.  Jacques  indoreed  the  said  bill  of  lading  to 
the  defendant,  and  upon  and  by  reason  of  such  in- 
dorsement, the  propertv  in  the  said  cargo  passed 
to  the  defendant,  and  the  plaintiff  says  that 
divers,  to  wit,  six  of  the  ten  lay  days,  were  em- 
ployed in  loading  the  said  ship  at  Trouville  afore- 
said, and  tbe  said  cargo  was  carried  on  board  tbe 
said  ship  from  Trouville  to  London  aforesaid,  in 
accordance  with  the  said  charter-party  and  bill  of 
lading,  and  all  conditions  were  fulfilled,  and  tJl 
things  done  and  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintiff  to  have  the  said 
ship  loaded  and  discharged  within  the  said  ten 
working  days,  according  to  the  said  bill  of  lading 
and  chapter- party,  and  to  sue  the  defendant  for  the 
breaches  hereinafter  mentioned.  Yet,  the  said  ship 
was  not  loaded  and  discharged  within  the  said  ten 
working  days,  but  was  kept  and  detained  fbr 
divers,  to  wit,  eighteen  days  beyond  tbe  said  ten 
days,  contrary  to  the  said  charter-party,  whereby 
tbe  plaintiff  lost  the  nse  of  the  said  ship,  and  was 
pnt  to  great  expense  in  providing  food  and  wages 
tor  the  crew  thereof.  And  the  plaintiff  says,  that 
though  the  said  ship  was  kept  and  detained  for 
divers,  to  wit,  for  eighteen  days  beyond  the  said 
ten  days,  whereby  a  large  snro,  to  wit,  the  snm 
of  451.,  became  due  and  payable  by  the  defendant 
to  the  plaintiff  for  and  in  respect  of  the  demurrage 
of  the  swd  ship ;  yet  the  defendant  did  not  paj 
tils  Mid  tum,  to  wit,  tbe  •am.Qt4&L,^tfK«n:t'^;i^ 
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thereof,  contrary  to  the   said  charter-party  and 
bill  of  lading. 

2.  And  for  a  second  count,  the  plaintiff  sues 
the  defendant  for  that,  before  the  making  of  the 
promise  hereinafter  mentioned,  a  certain  cargo 
nad  been  carried  in  a  certain  shipof  the  plaintm, 
called  The  Castor,  whereof  one  W.  Chappell  was 
master,  from  Trouville  to  London,  to  be  delivered 
according  to  the  terms  of  the  bill  of  lading  and 
charter-party  in  the  first  count  mentioned,  and  at 
the  time  of  the  making  of  the  promise  hereinafter 
mentioned,  the  said  ship  with  the  said  cargo  on 
board  was  lying  in  the  port  of  London,  and  there- 
upon, in  consideration  that  the  plaintiff,  ab  the 
reauest  of  the  defendant,  would  deliver  to  the 
defendant  the  said  cargo,  and  would  suffer  the 
defendant  to  receive  the  same  according  to  the 
terms  of  the  said  bill  of  lading  and  charter-party, 
the  defendant  promised  the  plaintiff  that  he  would 
discharge  the  said  cargo  from  the  said  ship,  and 
receive  the  same  within  the  time  by  the  said  bill 
of  lading  and  charter-party  provided,  and  the 
plaintiff  says  that  he  did  deliver  the  said  cargo  to 
the  defendant,  and  allowed  him  to  receive  the 
same,  and  all  conditions  were  fulfilled,  and  all 
things  done  and  happened,  and  all  times  elapsed, 
necessary  to  entitle  tne  plaintiff  to  have  the  defen- 
dant perform  his  said  promise,  and  discharge  the 
said  cargo  from  the  saia  ship,  within  the  said  time, 
and  to  sue  for  the  breach  hereinafter  mentioned ; 
yet  the  defendant  did  not  discharge  the  said  cargo 
from  the  said  ship,  within  the  said  time,  but  the 
said  ship  was  detained  for  divers,  to  wit,  eighteen 
days  beyond  the  said  time ;  whereby  the  plaintiff 
lost  the  use  of  the  said  ship,  and  a  large  sum,  to 
wit,  the  sum  of  45L,  became,  and  is  due  and  owing 
to  the  plaintiff  for  the  demurrage  thereof.  There 
were  also  the  usual  common  counts. 

Amongst  other  picas  the  defendant  pleaded 
seventh :  as  to  so  much  of  the  first  count  of  the 
declaration,  as  concerns  the  hay,  parcel  of  the 
cargo  in  the  said  count  mentionea ;  tnat  Trouville, 
in  the  said  charter-party  and  bill  of  lading  in  that 
count  mentioned,  is  a  place  in  the  territory  of  the 
French  Republic,  and  tnat  the  hay  agreed  on  under 
and  by  virtue  of  the  aforesaid  charter  party  and 
bill  of  lading  to  be  loaded  on  board  the  said  vessel 
of  the  plaintiff,  was  hay  to  be  loaded  at  Trouville 
aforesaid,  into  a  port  or  place  in  Great  Britain,  to 
wit,  into  the  port  of  London,  and  to  deliver  the 
same  there  in  accordance  with  the  usage  and 
custom  of  the  said  port;  that  is  to  say,  to  land  the 
said  hay  at  a  proper  landing  place  within  the  port 
of  London,  and  to  deliver  the  same  when  so  landed 
there;  and  the  defendant  says  that  the  hay,  in 
respect  of  which  the  claim  of  the  plaintiff  in  the 
saia  count  for  demurrage  and  damages  for  the 
detention  of  his  ship  is  made,  was  the  hay  so 
agreed  on  by  the  said  charter  party  and  bill  of 
lading,  to  be  loaded  at  Trouville  aforesaid,  and  to 
be  brought  as  aforesaid,  for  the  purpose  aforesaid, 
into  a  port  or  place  of  Great  Britain,  to  wit,  into 
the  port  of  London,  and  the  defendant  says  that 
before  and  at  the  time  of  the  making  of  the  said 
charter  party  and  bill  of  lading  in  the  said  count 
mentioned,  and  during  all  the  time  the  said  ship, 
with  the  said  hay  on  Doard,  was  detained  in  the 
said  port  of  London,  as  in  the  said  count  is  alleged, 
there  was  in  full 


the  Lords  of  Her  Mtyesty's  most  hononrable  Privy 

Council,  bearing  date  the  9th  March  1871,  and 

being  in  the  words  and  figures  following,  that  is 

to  say, 

Order  of  Connoil  (321). 

At  the  Cbnnoil  Chamber,  Whitehall,  the  9tii  Muck, 
1871. 

By  the  Lords  of  Her  Majesty's  Most  HoDOoziUe 
Privy  Coonoil. 

Present :  Lord  Privy  Seal,  Mr.  Secretary  Bmoe,  Mr. 
Forster. 

The  Lords  and  others  of  Her  Majesty's  Moit 
Honourable  Privy  Council,  by  virtue  and  in  exerciie  of 
the  powers  in  them  vested  under  the  ContaifiouB  DisoMM 
(Animals)  Aot  1869  (in  this  order  referred  as  to  the  Aet 
of  1869),  and  of  everjr  other  power  enabling  them  in  tUi 
behalf,  do  order,  and  it  is  hereby  ordered  as  follows  :— 

1.  This  order  shall  take  effect  from  and  immediatrij 
after  the  13th  March,  1871,  and  words  in  this  otdff  to 
have  the  same  meaning  as  in  the  Act  of  1869. 

2.  Cattle  brought  ^m  any  place  in  the  territory  of 
the  fVench  Bepublic,  or  from  any  place  in  Belgium,  oil! 
not  be  landed  at  any  port  or  place  in  (Sreat  Britain. 

3.  Cattle,  eheep,  or  goods  being,  or  having  heai,OB 
board  any  vessel  at  the  same  time  with  any  catue  hrosckt 
from  anv  such  place,  as  aforesaid,  shall  not  be  Isadadik 
any  port  or  place  in  Great  Britain. 

4.  The  following  articles  brought  from  any  subk  phtt 
as  aforesiid  shall  not  he  landed  at  any  port  or  ptsMii 
Great  Britain. 

Fresh  meat,  fresh  hides,  unmelted  fat,  horns,  msBsn, 
or  hay.  (Signed)  Abthub  Hilfi. 

And  the  defendant  says  that,  at  the  time  of 
making  the  said  charter-party,  and  during  ^ 
performance  thereof,  by  loading  at  Trouville  afore- 
said the  said  hay,  ana  bringing  the  same  in  the 
plaintiff's  ship  into  the  said  port  of  London,  fortbe 
parpose  of  landing  the  same  within  the  said  port 
according  to  the  custom  and  usage  of  the  and 
port,  the  plaintiff  was  a  British  subject  owing 
allegiance  to  Her  Majesty  Queen  Victoria,  and  vii 
bound  by  the  provisions  of  the  said  Act  of  Pariiflr 
ment  and  of  the  aforesaid  order  of  council.  EighiUf. 
The  defendant  as  to  so  much  of  the  first  oaaaA 
of  the  declaration  as  concerns  the  hay,  parcel  d 
the  cargo  in  the  said  count  mentioned,  repeats  the 
seventh  plea,  leaving  out  all  averments  as  to  tiie 
usage  and  custom  of  the  port  of  London,  sod 
instead  thereof  avers  that  the  plaintiff,  by  the  sud 
charter-party  and  bill  of  lading  in*  the  said  waA 
'  plea  mentioned,  undertook  and  agreed  in  respect 
of  a  certain  place  in  Great  Britain,  to  wit,  of  dv 
port  of  London,  to  bring  the  hay  loaded,  as  in  tiiilk 
plea  is  averred,  into  the  said  port,  and  to  deliver 
the  same  there,  which  in  respect  of  the  port  of 
London,  is  an  agreement  to  land  the  said  caigoii 
the  said  port,  and  to  deliver  it  when  so  lande£ 

On  these,  as  well  as  the  other  pleas,  vs» 
was  joined. 

The  case  was  tried  at  the  sittings  after  Midiad- 
mas  Term,  1871,  before  Cockbum,  C.J.,  at  (jtuW- 
hall.  From  the  evidence  it  appeared  that  the 
charter  partv  was  made  in  France,  between  Wm> 
Chappell,  tne  master  of  the  CasUyr,  and  W. 
Jacques,  the  agent  of  the  defendant,  the  dot- 
terer;  that  by  the  charter  party  it  was  stbH' 
lated  that  the  cargo  should  be  brou^t  and  wb 
from  the  ship  alongside ;  l^iat  both  Uh^pell  ttd 
Jacques  were  ignorant,  at  the  time  the  chazier 
party  was  made,  that  the  Privy  Council  had  mA 
the  order  prohibiting  the  l«Ji<^ing  of  hayattfT  . 
port  or  place  in  Ghreat  Britain ;  that  Jaoqoa  wk  I 


was  m  lull  force  and  unrepealed,  a  certain 

Act  of  Parliament,  entitledthe  Conta^ovi^  Dvaeasea  ,  _^     „  -««.^  «» 

(Animals)  Act  1869,  and  under  ana  \>^  mx^iw^  cJl  \  v^t«^  ^\«sc^  t^  oofimgp^pe  would  iv 
^Iie  said  Act  a  certain  Order  oC  Oouncal,  maj\<&  \s^  \  c»r%<:^  c!l  \^  \a  \)^  w&ej«e«i  to   lb 


Chappeu  that  he  was,  on  his  arrival  in  Lonio%i^ 
proceed    to   the  Tramway  Whar^  btTB     ""'■ 
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Ghappell  promised  to  go  there  on  his  arrival  in 
London,  bat  learned  on  his  arrival  in  London  of 
the  existence  of  the  order  in  council  prohibiting 
the  landing  of  hay,  and  therefore  did  not  proceed, 
as  originally  intended,  to  the  Tramway  Wharf 
in  Deptford  Creek;  that  the  vessel  was  conse- 
qnently  detained  for  eighteen  days  in  the  river 
Thames,  after  which  period  the  defendant  took 
the  hay  from  alongside  the  vessel,  and  exported 
it  to  Belgium.  On  proof  of  these  facts  a  verdict 
was  entered  for  the  plaintiff,  leave  being  given  to 
the  defendant  to  move  to  set  aside  the  verdict  and 
to  enter  the  verdict  for  the  defendant,  if  the  court 
should  be  of  opinion  that  the  facts  were  sufficient 
to  establish  the  defence  of  illegality  set  up  by  the 
pleas  above  set  out.  A  rule  nisi  having  been 
obtained  to  set  aside  the  verdict  and  to  enter  a 
▼erdict  for  the  defendant. 

Butt,  Q.C.  and  B,  E.  Webster,  showed    cause 
against  the  rule,  and  contended  that  the  contract 
under  the  charter-party  was  a  perfectly  legal  one. 
It  is  admitted  that  neither  party  to  the  contract 
knew  of  the  existence  of  the  order  in  council  at  the 
time  the  contract  was  entered  into.    If  a  contract 
is  capable  of  being  performed  without  the  commis- 
sion of  an  illegal  act  it  is  valid ;  and  it  is  submitted 
that  the  present  was  capable  of  being  so  performed, 
as,  in  fact,  it  ultimately  was.    The  order  in  council 
only  prevents  the  landmg  of  hay,  and  the  contract 
was  not  to  land,  but  only  to  brin^  and  take  from 
alongside.     There  was    nothing  m  the  order  of 
council  to  make  even  a  licence  necessary  in  the 
case  of  transshipment ;  the  licence  actually  given 
being  merely  a  Custom  House  regulation  for  the 
protection  of  the  revenue.    In  Haines  v.  Btish  (5 
Tannt.  521)  it  was  held  no  answer  to  an  action  by  a 
broker  for  commission  for  procuring  freight  that 
the  charter-party  procured  was  such  that,  if  the 
charterer  failed  to    obtain    certain  licences,  the 
voyage  would  be  illegal ;  and  there  are  many  other 
cases  to  a  similar  effect.    In  Lewis  v.  Davison  (4 
M.  A  W.  657)  Lord  Abinger,  C.B.,  said :  "  I  fully 
assent  to  the  general  proposition  which  has  been 
urged,  that  an  agreement  to  do  an  unlawful  act 
cannot  be  supported  in  law.  But  it  does  not  appear 
to  me  that  that  is  necessarily  the  effect  of  the 
agreement  in  the  present  case ;  and  when  the  act 
which   is    the    subject    of    the    contract    may, 
according    to   the    circumstances,  be   lawful    or 
unlawful,    it   will   not    be    presumed    that    the 
contract  was   to  do  the  unlawful   act,  the  con- 
trary is  the  proper  inference."     In  The  Teuionia 
(ante,  p.  214 ;  L.  Rep.  4,  P.  C.  App.  171 ;  26  L.  T. 
Hep.    N.    S.    48),  a  Prussian   vessel    shipped  a 
cargo  of  nitrate  of  soda  which  was  contraband  of 
war,  under  a  charter-party  by  which  she  was  to 
prooeed  to  Cork,    Cowes,  or  Falmouth,  at  the 
option  of  the  master,  where  he  was  to  recei^ce 
ordera  to  proceed  to  any  one  safe  port  in  Great 
Britain,  or  on  the  Continent  between  Havre  and 
Hamburg,  both  included,  and  there  deliver  the 
cargo.    The  vessel  duly  called  at  Falmouth,  and 
received  orders  on  the  11th  July  for  Dunkirk,  a 
French  port,  for  which  he  at  once  set  sail.    On 
16th  July,   off  Dunkirk,  he  was  informed  by  a 
French  pilot,  in  official  uniform,  that  war  had  l)een 
dedarea.    The  master  thereupon  put  beusk  to  the 
Downs  to  make  inquiries,  and  arrived  there  on 
17th  Joly,  a  Sunday,  and  could  get  no  information. 
Se  iras  ordered  hy  his  owner  not  to  go  to  Dun- 
kirk, and  on  19th  July  put  into  Dover.    On  the 
19th  July  war  was  aotnaHy  dedarod  by  Fraooe  ■ 


against  Prnssia ;  and  on  23rd  July  the  master  re- 
fused to  go  to  Dunkirk.  On  the  1st  Aug.  the 
consignors  demanded  the  cargo  at  Dover  without 
offering  freight,  but  the  master  refused  unless 
paid  freight.  It  was  held  by  the  Privy  Council 
tlhat  as  there  was  no  improper  deviation  or  delay 
in  not  putting  into  Dunkirk  in  the  first  instance, 
the  case  was  the  same  as  if  war  had  broken  out 
when  the  vessel  first  arrived  off  Dunkirk,  and, 
there  being  no  breach  in  putting  into  Dover,  the 
contract  was  not,  under  the  charter-party,  impos- 
sible of  performance  or  dissolved  by  the  outbretUc 
of  war,  but  was  capable  of  bein^  substantially  per- 
formed. "  The  argument  for  tne  appellant,  said 
Mellish,  L.J.,  delivering  the  judgment  of  the 
Privy  Council,  "  assumes  that  the  breaking  out  of 
the  war  rendered  the  performance  of  the  charter- 
party  illegal,  and  that,  therefore,  the  contract 
between  the  parties  was  dissolved;  and  there 
can  be  no  doubt  that  the  breaking  out  of 
the  war  did  render  it  illegal  for  the  Ten- 
tenia  to  enter  any  French  port,  but  the 
question  is  whether,  under  the  terms  of  this 
charter  party,  the  contract  might  not  still  have 
legally  been  performed  by  delivery  of  the  cargo  at 
such  other  ot  the  ports  mentioned  in  the  charter- 
party  as  ports  at  which  the  cargo  might  be 
delivered.  The  substance  of  the  contract  between 
the  parties  is  that  the  cargo  may  bo  delivered  at 
any  one  of  a  great  number  of  ports ;  that  the 
consignee  is  to  nave  the  selection  of  the  particular 
port,  but  .that  he  is  bound  to  select  a  safe  port, 
I.e.,  a  port  at  which  the  master  can  deliver  the 
cargo  and  earn  his  freight;  and  the  question  is 
whether  that  contract  is  completely  performed  by 
the  naming  of  a  port  at  which  it  turns  out  in  the 
event  to  be  impossible  to  deliver,"  &c.,  even  sup- 
posing that  there  was  some  kind  of  impossibility 
m  the  contract  that  would  not  necessarily  exempt 
the  defendant.  In  HiU  v.  Idle  (4  Camp.  327)  it 
was  held  that  the  consignee  of  a  particular  parcel 
of  goods  by  a  general  ship,  is  liable  to  the  owner 
for  not  taking  them  from  the  ship  in  a  reasonable 
time,  although  the  delay  arose  from  the  necessity 
for  an  order  rrom  the  Treasury  to  land  these  goods, 
which  the  consignee  used  the  utmost  diligence  to 
obtain. 

Miltoa/rd,  Q.C.  and  MacUichlan  in  support  of  the 
rule. — ^The  question  is  as  to  the  intention  of  the 
parties,  whether  that  was  to  do  an  illegal  act; 
and  their  intention  is  to  be  collected  not  from  the 
charter-party  alone,  but  also  from  the  evidence. 
Now  the  intention  obviously  was  that  the  hay 
should  not  only  be  brought  to  London,  but  should 
be  landed.  In  CoUvns  v.  Blaniem  (1  Smith's  L.  C. 
310),  the  leading  case  on  this  subject,  the  contract 
was  good  on  the  face  of  it,  the  illegality  being  shown 
by  evidence  collaterally.  In  the  notes  to  that 
case  it  is  said :  "  The  principle  established  in 
CoUins  V.  Blantem,  viz.,  that  illegality  may  be 

E leaded  as  a  defence  to  an  action  on  a  deed,  has 
een  so  often  recognised,  and  is  so  well  settled  as 
law,  that  it  would  be  useless  to  enter  upon  any 
long  discussion  respecting  it."  [Blackbu&n,  J. — In 
that  case  there  was  a  wicked  intention  to  frustrate 
the  law ;  there  was  none  such  here.l  Ignorantia 
legis  neminem  excusat.  Sect.  78  of  32  &  33  Yiot. . 
0.  70,  enacts  that  "  the  Privy  Council  may'  from 
time  to  time  by  order  make  such  regulations  as 
they  think  expedient  for  prohibiting  or  regulating 
the  landing  of  any  hay,  straw,  fodder,  or  other 
artiole  brought  firom  any  ^Isca  cn^  ^  ^fi&s^'^\s^ft^ 
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Kingdom,  whereby  it  appears  to  the  Privy  Council 
conta^on,    or    infection    may    be    conveyed    to 
animals,  or  for  causing  the  same  to  be  destroyed 
if  landed.     If  any  person  lands,  or   attempts  to 
land,  any  hay,  straw,  fodder,  or  other  article  in 
contravention  of  any  such   order,  the  same  shall 
be  forfeited  in  like  manner  as  goods,  the  impor- 
tation whereof  is  prohibited  by  the  Acts  relat- 
ing  to  the  customs,  are  liable    to  be   forfeited, 
and    the     person    so    offending    shall    be    liable 
to    such    penalties    as    are   imposed   on  persons 
importing  or  attempting  to  import  goods,  the  im- 
portation whereof  is  prohibited  by  the  Acts  re- 
lating to  the  Customs,  without  prejudice  to  any 
proceeding  against   him    under    this    Act,"    &c. 
Under  this   power  the  Privy  Council    made  an 
order  prohibiting  the  landing  of  hay  at  any  port 
or  place  in  Great  Britain,  and  this  order  was  made 
before  the  charter-party  was  entered  into,  so  that 
the  contract  contained  in  the  charter  was  wholly 
illegal.    [Blackbuhn,  J. — But  there  was  no  inten- 
tion to  break  the  law  of   England,  neither  was 
there  any  contract  which  could  be  enforced  to  land 
the  hay  in  Deptford  Creek.     Cockburn,  C.  J. — If 
one  of  two  innocent  parties  is  to  suffer,  it  would 
be  rather  hard  that  the  shipowner  should  have  to 
do  so,  who  has  performed  his  part  of  the  contract.] 
If  the  charter-party  is  taken  along  with  the  direc- 
tion to  the  master  of  the  ship  to  take  it  to  the 
wharf,  and  the  master's  assent,  one  must  perceive 
the  existence  of  a  clear  intention  to  land  a  cargo 
which  was  prohibited  by  the  order  in  council.   The 
contract  was  to  put  the  hay  over  the  ship's  side  in 
the  river,  i.e.,  to  put  it  into  lighters.    Now  any 
such  attempt  to  land  the  hay  would  have  been  a 
cause  of  forfeiture.    [Blackburn,  J. — The  agree- 
ment to   deliver  the  hay  into  lighters  docs  not 
show  that  the  plaintiff  knew  what  would  be  done 
with  it  afterwards.     I  see  nothing  illegal  in  trans- 
shipping the  hay,  so  long  as  it  was  not  landed.] 
In  Brereton  v.  Chapman  (7  Bing.  659)  it  was  held 
that  the  lay  days  allowed  by  a  charter-party  for  a 
ship's  discharge  are  to  be  reckoned  from  the  time 
of  her  arrival  at  the  usual  place  of  discharge,  and 
not  at  the  port  mereljr,  though  she  should  for  the 
purposes  of  navigation,   discharge   some  of  her 
cargo  at  the  entrance  of  the  port,  before  arriving 
at  the  usual  place  of  discharge.     In  MuUer  v. 
Oemon    (3    Taunt.    393)    it   was    held    that    an 
order  of    council    permitting    the    consignee    of 
goods  coming  from  an  enemy's  country  without  a 
Kcence,  to  land  them  here,  on  condition  of  imme- 
diately re-exporting  them,  does  not  so  legalise  the 
voyage  as  to  enable  the  master  of  the  ship  to 
recover  his  freight.    [Cockburn,  C.J. — The  con- 
tract in  that  case  was  to  land  the  goods,  which  was 
clearly  illegal.    Blackburn,  J. — Such  an  illegality 
would  no  doubt  make  the  contract  void.]      In 
Forster  v.  Taylor  (5  B.  &  Ad.  887),  in  an  action  by 
a  farmer  to  recover  the  price  of  fifteen  firkins  of 
butter  sold  by  him  to  defendant,  it  appeared  that 
the  firkins  were  not  branded  with  the  Christian 
and  surname  of  the  cooper  who  made  the  vessel, 
or  of  the  dairyman  who  sold  the  butter,  as  required 
by  36  Geo.  3.  c.  88,  and  the  court  held  that  the 
provisions  which  required  the  vessel  to  be  branded 
with  the  name  of  the  cooper,  seller,  <fec.,  being  in- 
tended for  the  protection  of  the  public  against 
fraud,  indirectly  prohibited  any  sale  of  butter  in 
yessels  not  properly  marked*,  that  the  subject 


sale  of  it  was  forbidden  by  Act  of  Parliament,  and 
consequently  that  the  contract  of  sale  was  vend, 
and  the  plaintiff  could  not  recover.     [Blackbuu, 
J. — That  does  not  support  your  contention  as  to 
the  parties  in  the  present  case,  who  innooent^ 
entered  into  a  contract  which  it  afterwards  tnraed 
out  could  not  be  performed.]      To  perform  tbe 
contract  in  the  present  case,  as  that  contract  ma 
intended  to  be  performed    by  the   parties,  w* 
illegal.     Why  put  a  construction  upon  the  oontnct 
which  the  parties  never  intended  r     In  Stevem  t. 
Oaurleij  (7  C.  B.,  N.  S.,  99),  a  contract  for  t^eiw- 
tion  of  a  building  in  contravention  of  the  larort- 
sions  of  the  Metropolitan  Building  Act  (lo  A 1$ 
Vict.  c.  122)  was  held  void.     Cunard  v.  Hyde  (2? 
L.  J.  6,  Q.  B.)  is  an  authority  to  the  same  effect 
In  that  case,  it  being  provided  by  16  &  17  YicL 
c.  107,  ss.  170, 171,  and  172,  that  l>efore  any  dear 
ing  officer  permits  any  ship,  wholly  or  m  part 
laden  with  timber  or  wood   goods,   to  dear  out 
from  any  British  port  in  North  America  or  Hon- 
duras for  any  port  in  the  United  Kingdom,  at  asy 
time  after  the  1st  Sept.  or  before  tbe  1st  May  m 
any  year,  he  shall  ascertain  that  the  whole  of  die 
cargo  is  below  deck,  and  shall  give  the  master  a 
certificate  to  that  effect,  and  no  master  of  such  dbip 
shall  sail  without  such  certificate;  and  the  master h 
forbidden  to  place  upon  the  deck  any  part  of  tbe 
cargo  after  he  has  received  such  certificate,  and  i 
he  does  so,  or  sails  without  such  certificate,  he  ii 
to  pay  a  penalty;  the  plaintiffs,  who  were  interested 
in  the  cargo  of  a  ship,  coming  within  the  aboie 
provisions,  about  to  set  sail  to  the  United  Ea^ 
dom,  gave  orders  for  the  insurance  of  the  cup 
after  the  1st  Sept.,  knowing  at  the  time  that  pirt 
of  the  cargo  was  on  deck,  and  intending  that  tbe 
vessel  should  sail  after  the   1st  Sept.  and  hefon 
the  1st  May  with  such  cargo  on  dock,  and  the  in- 
surance was  effected  by  the  plaintiffs  for  the  pn^ 
pose  of  covering  the  said  car^,  and  the  fron^ 
thereof,  including  the  portion  above  deck.  Th 
ship  having  been  lost,  and  an  action  having  heel 
brought  upon  the  policy,  it  was   held  that  tb 
whole  voyage  was  illegat,  and  that  the  plabtift 
could   not   recover.     In  Elliott  v.  Bichardin  (5 
L.  Rep.  C.   P.  744)  an   agreement   by  a  shfit' 
holder  in  a  company  which  was  being  compolsonij 
wound  up,  that  in  consideration  of  a  pecmuaij 
equivalent,  he  would  endeavour  to  postpone  tbe 
making  of  a  call,  or  would  support  the  claim  of  i 
creditor  was  held  to  be  illegal  as  contrary  to  tbe 
policy  of  the  Winding-up  Acts.     Staines  v.  Ifo* 
wri{fM  (6  Bing.  N.  C.  174)  is   an  authority  to  tbe 
same  effect.    The  master  of  the  ship  would  hare 
been  bound  to  go  to  the  dock  named  on  his  w 
rival  in  London  :  (The  Felix,  3  Mar.  Law  Gas.  0.& 
100 ;  L.  Rep.  2  Adm.  273.) 

Cur.  adc.  mfi. 
Jan.  24, 1873.~The  judgment  of  the  court  (Co«- 
BURN,  C.  J.,  Blackburn  and  Mellor,  JJ.),  was  ran 
dehvered  as  follows  by  Blackburn,  J. :  This  is  « 
action  brought  by  the  owner  of  a  ship  against  tbi 
charterers  for  detaining  the  ship,  in  which  tti 
plaintiff  has  obtained  a  verdict  subject  to  kave  to 
move  to  enter  the  verdict  for  the  defendant,  if  tb 
flacts  proved  establish  a  plea  of  illegality.  Ontbe 
trial  before  the  Lord  Chief  Justice,  the  matertalfHti 
appeared  to  be  that  the  charter-party  was  mdbB 
France,  between  the  agents  of  the  defendanfctf' 
the  master  of  the  ship.    By  this  charter^itttr  i 


matter  of  this  contract  was  m  «tic\l  «i  ^\d.\A,  Itonov  \  ^^v^a  vtinulated  that  the   ship  shonld  pnN 
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of  pressed  hay,  and  proceed  therewith  direct  to  I 
liondon,  and  a  term  in  the  charter-party  was  to 
the  effect  that  all  careo  should  be  brought  and 
taken  from  the  ship  tuongside.    The  defendant's 
agent  verbally  told  the  master  that  the  consignees 
would  require  the  hay  to  be  delivered  to  them  at 
a  particular  wharf  in  Deptf  ord  Creek,  and  that  he 
should  proceed  there  on  nis  arrival  in  Londou,  and 
this  the  master  promised  to  do.    On  arriving  in 
the  Thames,  the  master  proposed  to  proceed  to 
the  wharf,  but  then  for  the  first  time  learned  that 
hv  an  order  in  Council,  made  under  the  authority 
of  the  Cattle  Diseases  Acts,  France  was  declared 
to  be  an  infected  country,  and  it  was  made  illegal 
to  land  in  Great  Britain  any  hay  brought  from 
that  country.    He  could  not,  therefore,  proceed  to 
the  wharf  and  there  deliver  the  cargo,  for  that 
would  have  been  landing  the   hay,  and    illegal. 
After  some  delay,    the  defendants    received  the 
cargo   from    alongside    the    ship   in    the    river, 
mto    another    vessel,    and    exported   it.    There 
was    no    legal    objection    to    this    being    done, 
bat  during  tne  interval,  eighteen  days  beyond  the 
lay  days  elapsed,  and  it  was  for  this  detention  that 
the  plaintiff  recovered.    It  appeared  that  the  order 
in  council  had  been  made  and  published  before 
the  charter-party  was  entered  into,  but  that,  in 
fiMt,  neither  the  master  of  the  ship  nor  the  defen- 
dant's agents  were  aware  that  it  had  been  made. 
A  role  was  obtained  which  was  ar^ed  in  Michael- 
mas  Term   before  the  Lord  Chief  Justice,  my 
brother  Mellor,  and  myself,  when  the  court  took 
time  to  consider.    We  are  of  opinion  that  the  rule 
should  be  discharged.    The  charter-party  provides 
that  the  cargo  was  to  be  taken  from  alongside; 
and  that  being  so,  the  consignee  misht  select 
any  legal  and  reasonable  place  within  the  port,  at 
which  to  take  it  from  alongside.     He  by  his  agent 
in  France  named  this  whcirf,  which  he  supposed, 
erroneously,  to  be  a  legal  place,  and  the  master 
tinder  the  same  mistake,  assented  to  this,  as  indeed 
he  would  have  no  right  to  refuse  if  it  had  really 
been  a  legal  place.    But  when  it  turned  out  that 
the  defendants  had  named  a  place  for  the  perform- 
ance of  the  contract,  where  the  performance  was 
impossible  because  illegal,  that  did  not  put  an  end 
to  the  contract,  if  the  performance  in  any  other 
way  was  legal  and  practicable.    In  the  present 
ease  the  performance,  by  receiving  the  cargo  along- 
side in  the  river  without  landing  it  at  all,  was 
both  legal  and  practicable.   See  This  TetUonia  (ante, 

L214 ;  L.  Bep.  4  P.  C.  172),  a  case  which  would 
ve  been  precisely  in  point  if  the  order  in  council 
rendering  the  landing  illegal,  had  come  into  oper- 
ation after  the  contract  was  made  instead  of 
before.  It  was  on  the  fact  that  the  order  in  council 
esisted  at  the  time  the  contract  was  made  that 
the  argument  for  the  defendant  was  mainly 
g^ronnded.  It  was  said  that  the  intention  of 
both  parties  was  that  the  hay  was  to  be 
landed;  that,  therefore,  they  intended  to  vio- 
late the  law,  and  that  it  may  be  shown  by  ex- 
traneous evidence  that  a  contract  on  the  face 
of  it  perfectly  legal  is  void,  because  made  with 
intent  to  violate  the  law ;  and  that  ignorance  of 
tJie  law  makes  no  difference.  But  we  tnink,  in  the 
first  place,  that  it  is  a  mistake  to  say  that  the 
plaintiff  intended  that  the  hay  should  be  landed. 
&e,  no  doubt,  contemplated  and  expected  that 
the  hay  would  be  landed,  for,  except  xmder  very 
QDOSiial  circumstances,  hay  is  not  brought  into 
tiie  Thames  for  any  other  object ;  but  all  that 


the  shipowner  bargained  for,  and  ail  that  he  can 
properly  be  said  to  have  intended,  was  that  on 
the  arrival  of  the  ship  in  London,  his  freight 
should  be  paid,  and  the  hay  taken  out  of  his  ship. 
If,  unexpectedly,  there  had  arisen  a  great  de- 
mand for  hay  abroad,  like  that  which  existed 
when  our  army  was  in  the  Crimea,  the  con- 
signee might  have  transhipped  the  hay,  and  ex- 
ported it  without  the  snipowner  having  the 
slightest  ground  for  complainmg  that  his  intention 
was  frustrated.  We  agree  that  a  contract,  lawful 
in  itself,  is  illegal,  if  it  be  entered  into  with  the 
object  that  the  law  should  be  violated ;  if,  as  it  is 
expressed  in  Pearce  v.  Brooks  (L.  Bep.  1  Ex.  213), 
it  is  done  for  the  very  object  of  satisfying  an 
illegal  purpose;  or,  as  it  is  expressed  in  McKmneU 
V.  Uohmson  (3  M.  &  W.  442),  "for  the  express 
purpose  of  the  violation  of  the  law."  But  in 
the  present  case  the  shipowner  never  did  con- 
template or  believe  that  the  defendant  would 
violate  the  law.  He  contemplated  that  the  defen- 
dant would  land  the  soods,  which  he  thought 
was  lawful;  but  if  he  had  thought  at  all  of  the 
possibility  of  the  landing  being  prohibited,  he 
would  probably  have  expected  that  the  defendant 
would  in  that  case  not  violate  the  law.  And 
he  would  have  have  been  right  in  £EU!t  in  that 
expectation,  for  the  defendant  did  not  attempt  to 
land  Uie  goods.  We  quite  agree  that  where  a 
contract  is  to  do  a  thing  which  cannot  be  per- 
formed without  a  violation  of  the  law,  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But 
we  think  that  in  order  to  avoid  a  contract  which 
can  be  legally  performed  on  the  ground  that  there 
was  an  intention  to  perform  it  in  an  illegal  man- 
ner it  is  necessary  to  show  that  there  was  the 
wicked  intention  to  break  the  law.  And  if  this 
be  so,  the  knowledge  of  what  the  law  is  becomes 
of  great  importance.  No  one  could  for  a  mo- 
ment contend  that  if  everything  happening  in 
France  had  happened  within  the  jurisdiction  of 
our  country  the  plaintiff  and  defendant's  agent 
could  have  been  successfully  indicted  for  a  con- 
spiracy to  violate  the  law  by  landing  these  goods ; 
for  there  would  have  been  a  want  of  meuB  tea. 
And  it  seems  to  us  that  the  mens  rea  is  as  necessary 
to  avoid  a  contract,  which  can  be  legally  per- 
formed, because  when  it  was  made  it  was  with  the 
object  of  satisfying  an  illegal  purpose,  as  it  is  to 
render  the  parties  criminally  responsible. 

Bule  discharged. 

Attorney    for    plaintiff,   Ingledew,   Ince,    and 
Qreenvng. 

Attorney  for  defendant,  Ashurst,  Morris,  and  Co. 

COUBT  OF  ADXI&ALTY. 

Reported  by  J.  P.  ABPiSiLLi.,  Esq.,  Barrister-at-Law. 

Jan.  28  oncZ  Feb.  11, 1873. 
The  AirNSTTB. 

Salvage — Appeal  from  the  Cinque  Ports  CommiS' 
noners — Tender — Pleading — Practice. 

On  appeal  hy  the  ownws  of  a  salved  ship  from  a 
salvage  award  made  hy  the  Cvnyie  Ports  (fommis* 
sioners,  the  appellants  may,  without  filing  plead" 
ings,  place  upon  the  file  of  the  court  a  tender, 
although  no  tender  was  maae  hefore  the  commis' 
sioners,  and  the  respondents  are  hound  to  accept  or 
reject  a  tender  so  made. 

An  appeal  from  an  award  of  Oinqus  Ports  Oommi$» 
sioners   heing  in    the   nahire  of  a  rehearing^ 
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pleading*  may  be  fUed  arid  new  evidence  given  by 
the  appellantd,  awiough  at  the  imminent  nek  y 
aaU ;  and,  eonieqiiently,  Uie  gueition  of  the  value 
of  the  talved  property,  alllwugh  agreed  hefore  the 
eoramittionerg,  may  be  reopened  on  appeal. 
This  was  an  appeal  from  an  award  o(  tbe  Cinque 
Ports  Salvage  CommiBBionere,  niado  bj  them  in  a 
claim  of  ealvage  on  behalf  of  the  master  and  crew 
of  tbe  lugger  Victoria,  of  Walmer,  for  Bervices  ren- 
dered  to  the  French  brig  Annette.    The  Talne  of 
the  ehip  and  cargo  agreed  apon  before  the  com- 
missioners was  80OOZ. ;  no  tender  was  then  made, 
and  the  commisaioiierB  made  an  award  of  8001. 
From  this  award  tbe  owners  of  the  Annette  and 
ber  cargo  instituted  a  cause  of  apfieal  in  the  High 
Court  of  Admiraltj,  and  on  Jan.  13, 1873,  their 
proctor  filed  in  the  registrf  of  that  court,  and 
served  on  tbe  respondenta'  solicitors,  the  following 
notice  of  tender  : — 


■errioei  proooBded  for  in  thia  c&oae,  toother  with  nostB 
diie  In  law,  thareb;  meaniiiB  taisd  aosta  in  thii  Okiufl. 
DaUd  this  ISth  d^;  of  Jkiiuai;,  1673. 

H.  O.  Stokcb. 

It  had  been  agreed  between  the  parties  that  the 
^ipeal  should  be  ncard  without  pleodinga  or  further 
andence,  and  upon  the  record  of  the  proceedioRS 
bdore  the  commisHi oners.  On  the  2lBt  Jan.,  the 
reapondents  having  taken  no  notice  of  the  tender, 
theappellants' proctor  moved  tbe  judge  in  Chambers 
to  du«ct  the  respondenta  either  hi  accept  or  reject 
the  tender,  but  on  the  respondents'  solicitorB  ob- 
jecting that  there  was  no  power  to  make  a  tender 
nnder  the  circumstonceB,  tbe  judge  refused  to 
make  any  order  requiring  the  respondents  either 
to  accept  or  reject  the  tender,  and  intimated  that 
any  further  question  as  to  the  tender  should  be 
argued  in  court.  Tberenpon  tbe  respondents'  soli- 
citors filed  tbe  following  notice  of  motion : — 

We.  Lowleu.  Tfelwin  uid  Joneg,  (olioitoiB  for  the  re- 
apondenta  in  thia  oaoae,  will  move  the  jud^  in  oonrt,  bj 
oonnael,  on  TaeadaT,  2eth  Jan.  1873,  to  diniot  that  ths 
tandar  of  theappelliuitB  mav  be  talcen  off  the  file  of  pro- 
eeBdiDfr^  in  this  oanse,  on  the  gronnd  that  the  sppellanta 
have  DO  right  to  ni»lks  laoh  a  tender,  having  the  jadg- 
ment  of  a  Dompeteot  oonrt  in  theii  favooi  for  an  amoont 
with  whioh  th^  are  aatiified. 

This  motion  now  came  on  before  the  court. 

E.  C.  Clarkeon,  for  the  respondents,  in  support 
of  tbe  motion.  The  appellants  have  no  right  on 
appeal  to  make  a  tender  which  was  not  made  at 
the  hearing  before  the  commiHsioners.  Fajment 
into  court  and  tender  is  in  the  nature  of  a  plea, 
and  can  only  be  made  in  the  court  below.  The 
court  has  rerased  to  compel  the  plaintiffs  to  accept 
or  reject  the  tender,  and  it  ia  a  question  whether 
the  tender  should  be  allowed  to  remain  upon  the 
file,  to  act  as  a  matter  of  prq'udice  in  tbe  mind  of 
tbe  court  in  considering  whether  the  amount 
awarded  ia  a  proper  salvage  remuneration. 

W.  0.  F.  Phillimore,  for  the  appellants,  contra. 
— There  is  no  diapnte  as  to  a  salv^e  service  hav- 
ing been  rendered.  Tbe  tender  is  made  for  the 
purpose  of  avoiding  condemnation  in  costs.  When 
a  salvage  award  la  reversed,  the  court  will  not 
ordinard;  give  costs. 

Th4  David  £iicti«^  Monthlv  T^w  Mag.  212 ; 
Tht  Thotnia  and  William,  10  Id.  215. 
A  tender  bas  been  made  in  a  similar  case  on  ap- 
pa«i  to  this  Court :  (Phbobud'a  Aa1i]uxi^7'U\%«i^ 


p.  107,  note  16.)  Tbe  argument  as  to  appeal*  do* 
not  apply.  This  appeal  is  not  from  the  magistratn 
but  from  the  commissioners  of  the  Cinqne  Panij 
aud  is  rather  in  the  nature  of  a  new  trial,  wiA 
certain  facts  alreadj  found,  than  an  appeal  (m 
1  A:  2  Geo.  4,  c.  76,  b.  4).  (a)  As  to  the  arguiMi 
that  tbe  appellants  cannot  tender  because  a  lendi 
ia  in  the  nature  of  a  plea,  it  has  been  decided  tlM 
in  these  uppeela  pleadings  tnaj  be  filed  and  fni 
evidence  msj'  be  addaced,  although  at  the  po^rf 
costs.  (Tie  Thomae  Wood,  1  W.  Bob.  18.)  b 
appeals  from  magistrates,  tbe  conrt  refuses  to  sdnft 
iresb  evidence,  except  for  strong  reasons,  but  oi 
do  80  in  its  discretion  {The  Generous,  17  L.  T.  Bc^ 
N.  S.  562;  L.  Eep.2  Adm.  A  Ecc  67;  SMar.Ia* 
Cas.  0.  S.  40),  and  there  is  aieo  a  discretknaj 
power  to  admit  freab  evidence  on  objection  to  til 
registrar's  reporta :  {The Flying  Ftah, '121j.'S.^ 
N.  3.  619 ',  Lush.  436 ;  2  Mar.  Law.  Cas.  0. 9. 
221.)  These  oases  show  the  distinction  betna 
thedifferentolassesofappeals.  In  the Coledoaujl) 


(a)  Beet  4.  And  be  it  further  enacted,  thatiaeaHOt 
part;  or  partdM  M>  ckjoiing  to  be  entitled  to  nlvM*  * 
"^mpenaatioD  tor  lerrioea  rendered  aa  aforaeaid,  or  tt* 

■- ' *-■ ■■ ' 'he  aajne  or  tlmr  ^ab, 

rard  and  demntn  of  tb 

J,  it  shall  and  maybe  lawfnl  for  (itbB^ 

them  reapooUveW,  within  eight  days  after  aooh  anid  ii 
made,  bat  not  afterwards,  to  deol^  to  tlie  oommiuiMai 
bia  or  their  deaire  of  obtaining  the  jndement  <l  mm 
oompatent  Coott  of  Admit»lt7  reapeotins  &e  aaid  Mln|i 


(b)  Thx  CAi,n>oinA. 
Tsis  wag  an  appeal  from  the  Ci&qne  Porta 
aionat*  (not  reported).    Salvage  sarrioaa 
on  tbe  16th  Jan.  I8S8,  by  the  lugnr  " 
of  KiDgedown,  in  tiie  oonn^  of   Kern 
barqne  CaUd/mia,  whilst  in  diabeaa  a 

Sanda.    At  tbe  haaring  before  the  oomiL.__ , 

««T«ed,  on  the  ab.tameiit  made  bj  the  owima  ol  Itt 
CaUdonia,  that  the  valoe  of  that  veeael,  her  outo  id 

ftaigbt,  were  to  be  taken  at  63701.     Ths   iiaiMl 

he^d  tiie  case  on  the  written  statamanta  t£  the  (U* 
ant*  and  of  the  master  of  tbe  Caledonitt.  Upeo  Ol 
deposition  of  the  master  of  the  Calttdonia,  made  babn 
the  reoeiver  of  wreak,  and  npon  oral  eTldaun  fit* 
before  t^em.  The  mmauauoneTS  awarded  tothe£i» 
ante  the  snm  of  1301.  From  thia  award  the  adnM 
appealed  to  the  Ei^h  Ctnrt  of  Admiralty,  fllad  ia  M 
oonrt  the  oerfcifiaate  of  piooeei^Ks  before  the  ooOBt 
sionera.  and  on  the  13th  Feb.  1BG9,  filed  a  petition,  aatti^ 
□nt  ths  foots,  and  pleading  infer  alia  : 

'■  17.  The  a^regate  valne  of  the  Caledonia,  bar  W|* 
and  freight,  at  the  time  of  the  aforeaaid  aerrioSB,  *■• 
represented  bv  the  owners  thereof  or  tlieiT  aganta  to  ti 
the  snm  of  63'Ot.,  and  npon  anoh  repreaantatian  tbs  tiIbn 
thereof  were  ameS  bafor*  tbe  said  oommiationsn  at  (lit 
anm  of  63701.,  but  th(9  largely  exceeded  that  ann." 

The  prootioe  of  the  oonrt  np  to  tbia  time  bad  besa  fa 
the  appellants,  by  leave  of  the  Jndge,  to  Sla  {JiadbM 
Bubjeot  to  a  oondemnation  in  ooata,  ahonld  tha'eoait  M 
of  opinion  at  the  heaiine  that  aaon  a  oonraa  had  bta 
taken  nnneaesaarilj.  Abont  the  time  thia  micBl  na 
inatitnted,  however,  the  present  learned  jndge  had  ilti. 
mated  tjiat  he  ahonld  not  allow  nleadinvn  tn  IkIU  <r 
fsither  evidi 
satjsfted  that 

doing  jnitdoe  to  the  partaee 
having,  on  this  gronnd,  an 
Bolioitors  that  they  ahoDld  oppaea  the  adniaaum  of  tti 
petition,  the  appellanta'aolidtiMafiladanatioaaf  MotiM 
that  they  sboiua  "  by  oonnael,  on  tlw  SSd  EM.  IM 


faota  attending  tba  salvage  aerrieaB  of  Iha  bmAbK 
and  whioh  form  the  anbleet  of  tUa  aaoM,  aw  K*  iWM 
In  inshafi>llandBnflauntmaimarlathaarid«r^~~ ' 
tMtdaup  (jMfina  the '— '- 
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it  was  held,  that  in  an  appeal  from  the  Oinq^ue 
Port  Commissioners,  it  was  competent  to  parties 
to  file  pleadings  and  give  evidence,  although  evi- 
dence had  hecn  taken  below.  If  pleadings  can  bo 
filed  a  tender  may  be  made.  [Sir  R.  Phillimore. 
— Do  you  not  introduce  a  new  element  into  the 
oase  so  that  you  may  escape  costs  P]  The  proce- 
dure below  renders  it  impossible  to  make  a  rormal 
tender.  The  parties  are  summarily  brought  before 
the  commissioners,  and  the  proceedings  are  of  the 
shortest  nature.  Moreover,  a  tender  below  would 
not  affect  the  question  of  costs,  as  the  commis- 
sioners would,  even  if  they  did  not  exceed  the 
tender  in  their  award,  give  the  amount  of  the  tender 
with  costs.  There  is  a  distinction  between  these 
Appeals  and  those  from  County  Courts,  as  in  the 
latlier  cases  a  tender  can  be  made  formally  below. 

E,  0.  ClarJcson,  in  reply. — If  the  tender  is  one 
which  the  parties  need  neither  accept  nor  refuse, 
then  it  is  nugatory.  A  tender  below  need  not  be 
made  in  court,  but  to  the  mrties,  and  such  a  tender 
should  have  been  made.  The  respondents  have  a 
right  to  maintain  the  award,  and  it  is  unjust  to 
force  upon  them  a  new  issue  in  the  appellate 
conrt. 

JtMmes  P.  AepinaU,  as  amicus  cv/ricB,  referred  the 
oourt  to  The  Lord  Ooderich   (10  Monthly   Law 

Magcusvne,  217). 

Our,  adv,  vvlL 

Feb,  11.— Sir  R.  Phillimorb. — A  not  unimpor- 
tant  question  of  practice  has  been  raised  in  this 

lionoiirable  oonrt  properly  to  determine  the  amonnt  to  be 
Awarded  to  the  raid  appeUants  in  respect  of  their  said  sal- 
nro  servioes." 

The  respondents'  solicitors  thereupon  filed  a  ooonter 
notice  of  motion,  that  they  should  *'  by  counsel,  on  the 
S8rd  Feb.  1869,  move  the  judgre  in  court  (in  the  event 
of  admitting  the  petition),  to  direct  the  17th  article 
ttereof  to  be  struck  out." 

The  two  motions  came  on  for  hearing  at  the  same  time, 
on  the  23rd  Feb.  1869. 

B,  0.  darksoUf  for  the  appellants,  dted  The  Thonuu 
Wood  (1 W.  Bob.  18),  and  contended  that  on  the  authority 
of  that  case  pleadings  might  be  filed  and  evidence  given. 

B.  A,  PriUhardy  lor  the  respondents,  objected  to  the 
petition,  and  also  to  the  question  of  values  being  reopened, 
mm  th^  had  already  been  agreed  upon. 

^  B.  Phillimore  held,  that  ne  was  bound,  on  the 
authority  of  The  Thonuu  Wood  (ubi  «up.),  to  admit  the 
petition,  but  that  Uie  appellants  adopted  the  course  of 
oansing  pleadings  to  be  filed  at  the  imminent  risk  of  costs ; 
and,  as  to  the  17th  article  of  the  petition,  that,  as  he  was 
bound  to  admit  the  petition,  and  so  to  aJlow  a  rehearing 
of  the  whole  case,  he  was  also  bound  to  allow  the  plain- 
tiifs,  if  they  required  it,  to  reopen  the  question  of  values. 

June  8. 1869.— The  appmJ  came  on  for  hearing,  and  on 
the  appellants  tendering  new  evidence  to  be  taken  orally 
in  court, 

Butt,  Q.C.  {Pritehard  with  him)  for  the  respondents, 
objected  to  the  evidence  being  received  on  the  appeal, 
nsless  it  were  shown  that  it  was  noviter  perventum. 

Dr.  Deane,  Q.C.  {Olcurkton  with  him),  for  the  appel- 
lants, submitted  that  the  question  had  already  heen 
decided  on  the  motion  on  the  Z3rd  Feb.  1869 ;  that  appeals 
from  Cinque  Port  Commissioners  differed  from  other 
aalvage  appeals,  and  that,  therefore,  the  law  laid  down  in 
T7^ainMrou<(17L.T.Bep.N.S.552;  L.Bep.2  Adm.&Ecc. 
18 ;  3  Mar.  Law  Cas.  0.  S.  40),  did  not  apply,  but  that  on 
tlie  authoritv  of  The  Thomas  Wood  (ubi  tupj,  such  evi* 
denoe  must  be  admitted  in  these  appeals. 

Sir  B.  Phillihobs  held  that  he  had  already  decided 
the  matter,  considering  himself  bound  b^  the  Thomas 
Wood,  and  that  the  evidence  must  be  admitted. 

The  case  was  heard  upon  the  evidence  taken  below,  and 
upon  naw  evidence  given  orally  and  by  affidavit,  and  the 
award  bcdow  was  reversed,  and  2501.  awarded. 

BoUcdtorB  for  the  appellants,  LowUet^  NeUon,  and 
JSnist* 

Sottdtan  for  tlia  respoadsntii,  Pritehard  and  Sofw. 


case,  both  in  chambers  and  in  court  before  me — 
namely',  whether  in  an  appeal  from  the  salvage 
commissioner  a  tender,  not  made  before  them,  can 
on  appeal  be  made  in  this  court.  The  case  of  The 
Lord  Goderich  {10  Monthly  Law  Mag.  217),  to  which 
Mr.  Aspinall,  jun.,  as  amicus  curiae,  was  so  good  as 
to  refer  the  court,  seems  to  show  that  Dr.  Lush- 
ington  allowed  such  a  tender  to  be  made.  I  have 
looked  at  some  other  cases  on  the  same  subject, 
reported  a  long  time  ago  in  the  Monthly  Law 
Magazine  during  the  interval  in  which  the  regular 
reports  of  the  court  were  for  a  while  superseded. 
It  appears,  therefore,  that  there  is  a  precedent  for 
such  a  tender,  and  on  principle  it  is  not  objection- 
able. The  object  of  making  a  tender  is  to  affect 
the  decision  as  to  costs.  The  respondent  is  in 
possession  of  the  judgment  in  the  court  below,  and 
nas  a  right,  if  he  pleases,  to  rely  entirely  upon  it. 
On  the  other  hand,  the  appellant  is  entitled  to 
contend  that  the  court  below  has  erred,  not  in 
awarding  salvage  at  all,  but  in  the  amount  of  the 
award  and  to  tender,  as  a  corrective  of  their  judg- 
ment, a  smaller  amount,  and  the  appellate  court,  if 
it  should  be  of  opinion  that  the  lesser  sum  is  suffi- 
cient, may  consider  that  the  rejected  proposal 
should  affect  the  question  of  costs  m  the  case 
before  it.  I  therefore  allow  the  tender  to  remain 
upon  the  file,  and  in  future,  overruling  my  decision 
in  Chambers,  I  shall  require  the  tenaer  to  be 
accepted  or  rejected,  but  in  the  present  case  I  shall 
give  no  costs. 

Proctor  for  the  appellants,  H,  0.  Stokes. 
Solicitors  for  the  respondents,  Lowless,  Nelson^ 
and  Jones, 


Wednesda/y,  Feb,  19, 1873. 
The  Mu&illo. 

Collision — Interrogatories  before  petition — Disputed 

otvnership—Pradice, 

The  Court  of  Admiralty  rias  power  to  order  interro- 
gatories to  be  administered  to  a  defendant  before 
the  plaintiff  has  filed  his  petition. 

When  a  coMse  of  collision  was  instituted  in  personam 
against  a  defendant  as  ounier  of  a  ship,  ctnd  the 
defendaml  entered  an  appearance,  alleging  himself 
to  be  **  improperly  sued  as  one  of  tlie  ovmers"  of 
the  ship,  the  Court  of  Admiralty  allowed  interrO' 
gatories  to  be  administered  by  the  plaintij^  to  the 
defendant  for  the  purpose  of  ascertaining  ike 
oxonership  before  the  plaintiff  s  petition  was  filed. 

This  was  a  cause  of  collision  instituted  on  behalf  of 
the  owners  of  the  ship  Northjleet,  and  of  certain 
of  the  o^vners  of  cargo  lately  laden  on  board  that 
vessel,  in  personam,  against  "  Robert  MoAndrew 
and  others/'  the  owners  of  the  Spanish  steamship 
Murillo,  An  appearance  had  been  entered  in  this 
cause  on  behalf  of  Bobert  MoAndrew,  "  improperly 
sued  as  one  of  the  owners  of  the  MuriUo,**  No 
petition  was  filed,  and  the  plaintiffs  moved  the 
court  to  direct  the  defendant  Bobert  McAndrew 
to  answer  the  following  interrogatories : — 

1.  When  did  you  first  become  connected  with  the  steam- 
ship Jif  uriUo,  and  what  was  the  nature  of  your  first  con- 
nection with  that  vessel  P 

2.  Did  not  you  or  your  firm,  on  and  previous  to  the  — 
Jan.  1873,  act  as  managers  or  brokers  in  London  for  the 
steamship  MwriUo,  and  what  was  the  nature  of  your 
oonneotion  with  tae  said  steamship  at  the  aforesaid 
dateP 

8.  Was  not  the  steamship  JfiiKllo  built  bj  or  par- 
ohased  from  Messrs.  Bandolph,  Elder,  and  Co.,  under 
ocdan  or  dizwtioos  from  yon  or  yonr  firm;  and,  it  not^ 
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by  wliose  orders  and  under  whose  directions  was  she 
built  by  and  purohased  from  Messrs.  Randolph  and  Co.  P 
Was  any  contract  entered  into  between  you  or  your  firm, 
or  any  person  on  your  behalf,  or  on  behalf  of  your  firm, 
with  the  builders  of  the  said  ship  or  with  any  other  person 
with  reference  to  the  building  or  purchase  of  the  said 
diip  P  GKve  the  state  of  every  such  contract  or  contracts. 
State  fully  your  connection  with  the  building  or  pur- 
chase of  the  said  yessel  ? 

4.  Did  you  order  or  purchase  the  MurUlo  on  your  own 
aooount,  or  on  account  of  yourself,  or  any  other  person, 
or  entirely  on  account  of  persons  other  than  yourself  P 
State  fully  on  whose  account  the  Mwrillo  was  ordered  to 
be  built  or  purohased  ;  and  in  case  you  allege  that  she 
was  orderea,  or  built,  or  purohased,  on  account  of  per- 
sons  other  than  yourself,  state  fully  what  instructions 
with  reference  to  the  building  or  purchasing  of  the  vessel 
▼ou  received  from  such  persons,  or  any  persons  on  their 
behalf,  and  the  date  of  such  instructions,  and  whether 
the  same  or  any  of  them,  and  if  so  which,  by  date,  were 
in  writing  P 

5.  By  whom,  and  through  whom,  and  in  what  manner, 
was  the  Murillo  paid  for  ?  State  tne  date  and  amount  of 
9veTj  payment  made  by  you,  or  through  your  agency,  to 
the  builders  of  the  MurUlo^  or  any  other  person  on  ao- 
oount of  the  price  of  the  MxMrillo. 

6.  State  who  provided  the  funds  for  the  building  or  the 
purchase  of  the  Murillo ;  and  if  the  tame  were  provided 
by  more  than  one  person,  state  the  amounts  provided  by 
each  person  P  Dia  you  or  your  firm,  either  alone  or  in 
conjunction  with  any  other  person  or  persons,  pay  or 
advance  any,  and  if  any  what  part  of  such  funds  P 

7.  Have  you  or  your  firm  been  repaid  the  moneys  so 
advanced  by  you  or  your  firm  respectively,  or  any  and  if 
any  what  part  thereof,  and  if  so  how  and  when,  and  by 
whom  ana  in  what  manner  was  every  such  payment 
madeP 

8.  Had  you,  on  or  at  anv  time  before  the  —  Jan.  1873, 
any  beneficial  interest  in  the  said  vessel  P  Are  you  still 
beneficially  interested  in  the  said  vessel;  and  if  not 
when  did  you  cease  to  be  beneficially  interested  in  her  P 

9.  Have  not  ;^ou  or  ^our  firm,  from  time  to  time  during 
the  four  years  immediately  prior  to  the  aforesaid  date, 
received  or  been  credited  with  a  proportion  of  the  net 
earnings  or  profits  made  by  the  MwriUo^  or  with  sums  of 
money  in  respect  of  or  arising  out  of  the  said  net  earn- 
ings P  Set  forth  an  account  of  all  moneys  received  by 
you  or  your  firm  to  the  use  of  yourself,  either  bolelv  or 
together  with  other  persons  durins[  the  said  period  on 
account  of  or  in  respect  of  the  earnings  of  the  Murillo^ 
and  state  under  what  agreement  or  arrangement  you 
became  entitled  to  such  moneys,  and  if  any  such  agree- 
ment or  arrangement  is  contained  in  any  letter  or  letters, 
or  other  written  document  or  documents,  set  forth  the 
date  of  such  letters  or  documents  respectively,  and  state 
the  names  of  the  parties  to  such  agreement  or  arrange- 
ment. Have  you  not,  or  has  not  your  firm,  from  time  to 
time,  received  freight  for  goods  carried  in  the  Mwrillo^ 
either  in  advance  or  on  the  delivery  of  such  ffoods  P  Set 
forth  a  full  account  of  the  freight  so  received,  with  dates 
and  items,  and  state  to  whom  such  freight  was  paid  or 
credited  by  you  or  your  firm.  Set  forth  uie  names  of  the 
persons  to  whom  you  or  your  firm  accountc^d  for  the  said 
freight,  and  the  sum  paid  or  credited  to  ea<^  such  per- 
son. Was  any  part  of  such  freight  paid  or  credited  to 
you  or  retained  by  vou  to  your  own  use  P 

10.  Set  forth  to  the  best  of  your  knowledge,  informa- 
tion,  and  belief,  the  names  and  addresses  of  the  persons 
who  were,  on  the  —  Jan.  1873,  the  registered  owners  of 
the  Murillo,  and  also  the  names  and  luldresses  of  every 
person  who  was  on  the  same  date  a  beneficial  owner  of 
the  said  vessel,  or  who  had  any  beneficial  interest  therein, 
or  who  on  the  said  date  was  entitled  to  any  interest  in  or 

Sroportion  of  the  net  earnings  or  profits  from  time  to 
ime  made  by  the  said  vessel. 

11.  Have  you  not  in  your  possession,  or  under  your 
oontrol  or  under  the  conlrol  of  your  firm,  certain  books 
of  account  containing  entries  relating  to  the  building, 
purchase,  cost,  and  enjoyment  of  the  Murillo.  and  to  the 
subsequent  disbursements  made  on  account  of  the  vessel, 
and  to  the  profits  and  earnings  of  the  vessel,  and  to  the 
division  and  apportionment  of  such  profits  and  earnings  P 
Set  forth  a  list  of  such  books,  and  of  all  ship*8  accounts 
Aod  other  documents  in  your  possession  relating  to  the 
MuriUo  or  her  eaminn,  and  of  aUlettoxa  wt\VX«u\>^  ^^^^ 
or  jour  firm  to  any  of  the  xesiiteNd  ox  VMinA&LcasXo^rMita 


of  the  MwnXlOt  or  to  any  of  their  agents,  with  refsnain 
to  the  purchase,  sale,  ownership,  or  earnings  of  tki 
MwriLlOt  ot  to  your  interest  in  the  said  vesaeL 

In  support  of  their  motion  the  plaintifb  filed  a 
affidavit  of  one  of  the  plaintifiTs  and  of  their  lofi- 
citor,  which  stated  that  they  had  reason  to  bdieii 
that  the  collision  and  loss  of  the  Norikfleet  M 
been  caused  by  the  MuriUo  ;  that  the  Murillo  m 
registered  as  a  Spanish  vessel  in  the   names  of 
Spanish  owners,  and  none  of  the  registered  ownoi 
had  appeared  in  the  cause ;  and  their  agents  ki 
refused  to  enter  an  appearance  for  them ;  thatth^ 
had  reason  to  belieye  that  the  defendant  Boben 
McAndrew  was  secretly  a  beneficial  owner  of  th 
MurUlo,  or  beneficially  interested  in  her  in  sudis 
way  as  to  be  liable  as  an  owner  for  the  ooUiaioi, 
but  that  the  defendant  Robert  McAndrew  denied 
that  he  was  an  owner,  having  appeared,  as  befon 
stated,  thus  raising  a  ppeliminarjr  objection  ti«t 
from  the  c^uestion  of  collision;    that  they  cooa- 
dered  it  of  unportance  that  this  preliminaiy  qosi- 
tion  should  be  settled  at    once,  and   before  the 
expense  of  the  trial  was  incurred ;  that  in  oonse> 
quenoe  of  the  Spanish  registration  of  the  IfitnQo, 
which  they  believed  to  be  nominal  only,  the  &cU 
as  to  the  real  ownership  were  difficnlt  to  ascKtain, 
but  that  these  facts  were  well  known  to  Bobert 
McAndrew,  who  was  concerned  in  the  boildiog 
and  purchase  of  the  MwriXlo. 

In  answer  to  the  plaintiffs*  affidavit,  the  defen* 
dants'  solicitor  filed  an  affidavit,  stathig  that  tb 
plaintiffs'  solicitor  was  well  aware,  before  insdtofc- 
mg  the  cause,  that  the  defendant  denied  that  l» 
was  owner  of  the  Murillo,  as  -shown  bv  a  kttff 
fV*om  the  plaintiffs'  solicitor  to  the  defendant;  thai 
from,  his,  the  defendant's  solicitor's,  expenenoe^ 
there  was  no  difficulty  in  obtaining  the  pa^eahn 
of  the  ownership  of  any  Spanish  vessel,  and  tliat 
the  assertion  that  the  Spanish  registraticm  mi 
nominal  only,  was  a  mere  assumption. 

W.  0.  F.  Phillimore,  for  the  plaintiffs,  in  support 
of  the  motion. — ^The  defendant,  by  entering  sueb 
an  appearance,  has  raised  the  question  of  ownv^ 
ship,  and  these  interrogatories  are  for  the  poiTJ^ 
of  obtaining  information  on  that  point  only.  T1» 
defendants'  affidavits  give  no  reason  why  tin 
plaintiffs  should  not  have  suoh  information.  Th0 
court  has  the  same  power  to  administer  intesmf^ 
tories  as  that  possessed  bv  any  of  the  Snp»iar 
Courts  of  common  law.  By  the  Admiralty  Ooort 
Act  1861  (24  Vict.  c.  10),  sect.  17;  and  by  the 
Common  Law  Procedure  Act  1854  (17  A  18  Vict 
c.  125),  sect.  51 :  '*  In  all  cases  in  any  d  the 
Superior  Courts,  b^  order  of  the  court  or  a  indse, 
the  plaintiff  mav  with  the  declaration,  and  toec»- 
fendant  may  with  the  plea,  or  either  of  them  by  lea?B 
of  the  court  or  a  judge,  may  at  any  other  time 
deliver  to  the  opposite  party  or  his  attorney  inte^ 
rogatories  in  writing  upon  any  matter  as  to  which 
discovery  may  be  sought,"  &c.  This  gives  power 
to  the  court  to  order  mterrogatories  at  any  tixne, 
and  therefore  before  petition.  In  The  Man 
(L.  Rep.  2  Adm.  &  Eoc.  319;  18  L.  T.  Kep.  N.  S. 
891;  3  Mar.  Law  Cas.  0.  S.  136),  the  court  declared 
that  it  would  rather  follow  the  practice  of  Uie 
Court  of  Chanoerv  than  that  of  the  courts  of  com- 
mon law,  as  to  the  form  in  which  the  interroe*- 
tories  were  to  be  framed,  and  these  interrogitonei 
are  clearly  such  as  would  be  allowed  by  the  Cooil 
of  Chancery.  ^ 

R.  E.  Webster,  for  the  defendant,  cohIiUi-  "^^ 
\  0(y\<aQN2L<(scL  \A  ^Sb£aA  interrogatoriea  ia,  **•* 
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main  object  is  to  obtain  information  so  as  to  enable 
the  plaintiffs  to  institute  a  suit  against  other  par- 
ties, if  it  should  become  necessary.  This  the  courts 
always  discourage.  This  suit  is  practically  against 
MoAjidrew  alone,  the  names  of  the  others  not 
being  set  out.  According  to  TJie  Mai  y  {ubi  sup.), 
only  such  interrogatories  should  be  allowed  *'  as 
tend  bond  fide  to  support  the  case  of  the  plaintiff, 
And  to  favour  a  complete  inquiry  into  the  truth  of 
the  issue  which  the  court  has  to  decide."  These 
ftre  not  for  the  purpose  of  the  suit  against  the 
present  defendant,  but  for  the  purpose  of  ground- 
mg  a  suit  against  others.  It  is  contrary  to  prin- 
ciple that  interrogatories  should  be  allowed  before 
petition,  because  before  petition  the  nature  of  the 
oanse  is  not  known,  and  the  defendants  are  entitled 
to  know  it  before  they  can  be  compelled  to  answer. 
The  first  and  second  interrogatories  ought  not  to 
be  allowed,  as  they  seek  information  to  which  the 
plaintiff  is  not  entitled.  The  others  are  objection- 
able, because  they  are  of  a  "fishing"  character, 
and  are  not  directed  only  to  the  one  question  in 
the  case,  viz.,  who  is  the  owner  of  the  ship  P 

Sir  R.  PniLLDfORE. — If  I  could  see  that  the  de- 
fendant, who  must  be  presumed  to  have  know- 
ledge upon  the  subjects  about  which  he  is  to  be 
interrogated,  would  be  injured  by  the  administra- 
tion of  these  interrogatories,  I  should  order  them 
to  be  curtailed  or  refuse  to  allow  them.  I  cannot  see 
that  such  is  the  case.  I  cannot  see  that  the  inter- 
rogatories have  any  other  object  than  that  of 
ascertaining  the  truth  as  to  the  facts.  The  test  to 
be  applied  is,  whether  the  interrogatories  are  for 
the  purpose  of  ascertaining  certain  facts  which  the 
plaintiff  has  a  right  to  be  informed  about.  If  these 
interrogatories  were  put  in  general  or  technical 
language,  or  in  other  words,  if  the  only  question 
asked  was,  whether  the  defendant  was  the  owner 
of  the  Murillo,  the  defendant  might  find  some  way 
of  evading  the  question ;  whereas,  as  the  questions 
are  here  put,  they  cannot  be  evaded,  and  must 
elicit  information.  As  I  have  said,  if  I  could  see 
that  these  interro^tories  had  any  other  object 
than  that  of  obtainmg  proper  information,  I  should 
order  them  to  be  amended,  but  I  cannot  think  that 
they  have  any  such  object.  I  am  also  of  opinion 
that  it  is  entirely  competent  to  the  court  to  order 
interrogatories  to  be  administered  before  a  petition 
is  filed,  so  long  as  the  court  shall  be  of  opinion 
that  such  interrogatories  are  necessary  to  elicit 
facts  in  the  cause,  and  are  within  the  scope  of  the 
object  for  which  interrogatories  are  allowed.  Look- 
ing at  the  mode  in  which  these  are  framed,  I  am 
of  opinion  that  on  the  whole  these  interrogatories 
are  within  the  scope  of  that  object.  Nor  are  they 
in  the  category  of  fishing  interrogatories.  I  cannot, 
therefore,  see  how  I  can  refuse  to  admit  them. 

Solicitors  for  the  plaintiffs,  Wcdtons,  Bubb,  and 
Wcdton, 

Solicitors  for  the  defendants,  Lowleas,  Nelson, 
and  Jones. 


March  18, 19,  20,  21,  and  May  7,  1873. 
The  Ghabkieh. 

Collision — Jurisdiction- — Ship  belofiging  to  Khedive 
of  Egypt — Position'  of  Khedive— Bights  of  sove- 
reigns— Exemption  from  process — Proceeding  m» 
rem — Trading — Waiver  of  rights. 

Hie  Khedive  of  Egypt  is  not  a  sovereign  prince,  and 
ie»  iher^oret  not  entided  io  claim  the  exem/ption 


for  himself  and  his  property  from  the  ordvna/ry 
process  of  the  courts  of  this  cownt/ry,  which  is,  by 
tntemationcd  law  founded  upon  the  comity  o/ 
nations,  accorded  io  foreign  sovereigns. 
A  sovereign  prince  is  exempted  from  the  jurisdiction 
of  the  trioum^ls  of  a  state  in  which  he  happens  to 
be,  absolutely  so  far  as  his  person  is  concerned, 
and,  with  respect  to  his  property,  ai  least  sofa/r  as 
that  is  connected  with  the  dignity  of  his  position, 
and  the  exercise  of  his  pvhlic  functions ;  no  pro- 
ceeding in  rem  can  be   instituted    against    tlie 
property  of  a  sovereign  prince  if  the  res  can  be  in 
amy  fair  sense  be  said  to  be  connected  with  the  jus 
coronoB  of  the  sovereign,  but  other  property  of  a 
sovereign  inay  be  proceeded  against  vn  rem. 
A  sovereign  prince  by  engaging  in  trade  may  waive 
tlie  privilege  which  he  otherwise  possesses  of  being 
exempt  from  the  ju/riediclion  of  the  tribtmals  of  a 
state  in  respect  of  the  property  so  engaged. 
A  ship  belonging  to  a  foreign  sovereign,  but  used  by 
him  as  a  merchant  vessel  for  trading  purposes,  ts 
liable  to    be   proceeded  against  in  rem  in  the 
Admiralty  Court  for  damage  done  to  another  ship 
by  collision. 
Semble,  that  mail  packets,  altliough  tli^  property  qf 
a  government,  are  not  exempt  from  tlie  ordinary 
process  of  the  tribunals  of  a  foreign  state,  unless 
expressly  exempted  by  treaty. 
This  was  a  cause  of  collision  instituted  in  rem, 
against  the  steamship  Charkieh  on  behalf  of  the 
Netherlands  Steamship  Company,  the  owners  of 
the    steamship    Batavier,  and  on  behalf  of  the 
master,  crew  and  passengers  thereof,  proceeding 
for  their  money,  clothes,  and  private  effects.    The 
cause  was  instituted  and  the  ship  arrested   on 
Oct.  21,  1872.    No  appearance  having  been  entered, 
the  plaintiffs  appliea  to  the  court  on  Nov.  12  for 
leave  to  file  a  petition  in  general  terms ;  but  it 
having    been  suggested   to  the    court    that    the 
Charkieh  formed  part  of  the  navy  of  the  Ottoman 
Empire,  the  judge  ordered  the  motion  to  stand 
over,    and  directed  the  registi'ar  to  write  to  the 
Turkish  Ambassador  the  letter    set  out  in    the 
judgment.    To  this  letter  no  reply  was  sent.    On 
Nov.  19  the  application  for  leave  to  file  a  petition 
was  renewed  ;but,  in  the  meanwhile,  the  Cfiarkieh, 
being  the  property  of  His  Highness  Ismael  Pacha, 
the  Khedive  of  Egypt,  an  application  was  made 
to  the  Court  of  Queen  s  Bench  to  restrain  the  High 
Court  of  Admiralty  from  prooeedine  in  the  cause 
on  the  ground  that  no  cause  could  be  instituted 
in  a  municipal  court  against  the  property  of  a 
sovereign  prince,  as  the  Khedive  was  alleged  to 
be,  and  the  learned  judge  of  the  Admiralty  Court 
refused  to  allow  the  cause  to  proceed   until    the 
result  of  the  proceedings  in  the  Court  of  Queen's 
Bench  were  known.    The  Court  of  Queen's  Bench, 
however,  refused  to  grant  the  prohibition,  holding 
that  the  High  Court  of  Admuraltv  should  decide 
in  the  first  instance  whether  it  had  jurisdiction 
or  not :  (see  ante  p.  533 ;  L.  Bep.  8  Q.  B.  197 ; 
28  L.  T.  Rep.  N.  S.  190.)     An  appearance  was 
thereupon  entered  in  the  High   Court    of    Ad- 
miralty, under  protest,  for  the  Khedive  and  for 
Admiral  Latiff  racha.  Minister  of  Marine  of  the 
Grovernment  of  Egypt.     The  petition  on  protest 
filed  on  behalf  of  the  defendants  was  as  follows  : 

1.  The  Charkieh  is  an  iron  screw  Bteamship  of  1615 
tons  gross  measnrement,  with  engines  of  850  horse-power, 
and  is  manned  by  a  orew  of  about  ninety  men. 

2.  Before  and  until  the  year  1870  the  Charkieh  was 
the  property  of  an  Emtiaa  Trading  Company.    In  the 

id  year  1870  the  said  oompanf  waa  diaafil^^A^ 
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3.  At  the  tima  al  the  di»olntion  □(  the  oud  tx 


*id  year  1( 
}yj  the  Efjptittn  Ooren 
pnroliAM,  autdl.  and  a 


70,  tbaCKarkieK  wi._  ^ 

ment.    From  the  time  of  the  esio 

^ _.  the  time  of  the  ooUiiiion  harain- 

after  mentioned,  aod  thence  notU  and  at  the  time  of  the 
iDstitntioD  of  tbla  aoit  and  the  arrest  of  the  said  ateam- 
ihip  therein,  the  Ch^irkieh  hae  always  been  and  atill 
ii  the  ^opecty  of  Hia  HieliiieBB  Umael  Paaha  the  Khe- 
diTe  of  £gypt,  as  reining  aoveraign  of  the  State  of  Egypt, 
ftod  during  all  tlifl  time  aforeaajd  hu  been  and  Btill  ie  a 
publio  *eaaal  of  the  Ooremment  and  eemi-BOTereigit  itate 
of  Em>t. 

4.  From  the  time  when  the  Charkieh  beoaune  the 
property  of  Hie  Highnesa  the  Khedive,  aa  iOTereign 
prince  ol  Egypt,  ae  bereinbefoie  alleged,  the  aaid  ateam- 
■hip  haa  bMn  and  atill  ia  a  abip  of  the  Egyptian  branch 
irf  the  Imperial  Ottoman  Navy,  and  is  entitled  to  carry 
and  does  ue  and  oairy  the  Ottoman  naral  pendant ,  and 
the  Ottoman  naval  enaign,  which  are  used  by  alltheahipa 
of  the  Egyptian  Navj,  as  distingniahed  from  Egyptian 
meTohant  veaaela. 

5.  The  CharkUh  ia  officered  by  Eg^ptiani,  with  the 
eic«ption  of  an  acting  oommandei',  taiung-maatot,  and 
engineera,  who  an  European  a.  ThsaaidEgyptianoffloers 
hold  oommisaiona  from  Hia  Highneaa  the  Khedive,  and 
are  in  Uie  naval  aervice  of  the  Egyptian  Qovemment. 
The  aaid  Eoropean  oSoera  are  reapeotively  nnder  oon- 
tracta  to  serve  the  Egyptian  Qovemment. 

e.  All  the  aaid  offioers  and  crew  of  the  Charkith 
are  appointed  by,  and  are  ncder  the  control  of  the  defen- 
dant nnder  protest.  Latif  Paoha  aa  Miniater  of  Uaiine 
of  the  aaid  Government  of  Egypt,  and  the  aaid  ateamihip 
ordinajilj  and  was  at  the  time  of  her  aaid  arreat,  nnder 
the  orders  and  control  of  the  aaid  Minister  of  the  llarine. 
For  some  time  before  the  Charkieh  left  Egypt  for 
England  as  hereinafter  mantioned.  the  aaid  eteameliip 
waa  nnder  the  oontrol  and  ordera  of  the  Egyptian  Miniater 
of  the  Interior,  and  waa  employed  by  him  aa  a  govern- 
ment packet,  carryinftthemaila  and  paaaengera  and  cargo 
between  Alexandria  and  Constantinople. 

7.  In  the  month  of  September,  1871,  the  CharlcUh 
was  deapatched  from  Alexandria  to  England,  for  the 
pnrpoae  of  being  repaired,  and  the  defendant  nnder 
protest,  lAtiff  Pacha,  as  auch  Minister  of  Marine,  issued 
nnder  hia  aeal  proper  credentials  aa  to  her  ownership 
and  the  aervice  npon  which  ahe  waa  en^mted.  The  aaid 
credentials  areoontained  inadooument  in  the  Arabic  and 
French  langnagea,  of  whioh  a  copy  and  translation  ia  an- 
nexed here  onto, 

6.  For  the  pnrpoae  of  leesening  the  eipenae  ocoaaioned 
to  the  Egyptian  government,  bj  aonding  the  Charlneh 
to  England  aa  aforaasid,  certain  cargo  was  bronght  by 
the  said  ateamahip  to  England.  With  the  aame  object 
the  said  ateamahip  bad,  before  her  arreat  in  thia  anit, 
been  advertised  as  about  to  aail  from  London  to  Alexan- 
dria carrying  cargo, 

9.  All  freights  and  passage  money  whatever  which  the 
Charkieh  has  earned  in  the  aforesaid  employment 
aa  a  packet  of  the  Egyptian  government  or  on  her 
voyage  to  England  have  bean  and  are  ultimately  received 
by  and  aoooDBted  for  to  the  said  Minister  of  the  Interior 
of  Egypt,  and  form  part  of  the  pnblin  revenues  of 
Egypt.  Any  freight  earned  by  the  said  steamahip  on 
her  said  retnm  voyage  to  Aleiandria  will  be  in  the  same 
way  received  on  aoooont  of  tiia  aaid  Minieter  of  the 
Interior. 

10.  On  or  about  the  19th  day  of  October,  1872,  the 
Charkieh  which  had  completed  her  repairs  and  waa 
returning  from  a  trial  trip  of  her  machinery,  came  into 
collision  with  the  aaid  ateamahip  Batavier  in  the  Eiver 

Thames. 

11.  On  or  about  the  2lBt  da?  of  October,  1872,  this 
Cause  of  Damage,  No.  6200  was  instituted  in  this 
honourable  court  on  behalf  of  the  Netherlands  Steam- 
ship Company,  the  owners  of  the  aaid  steamahip 
Batavier,  abd  others  against  the  aaid  steamshi] 
Charkieh.    On  the  same  day  the  Charkieh  was  arreatei 

by  virtue   of  a  warran'   ' ^    — '  "'  '■"'"  ' *"' 

oourt,  and  baa  since  ii 

The  petition  concln(]ed  by  praying  "  the  right 
ioBourable  the  judge  to  declare  IhaA.  t.\\\a  honour- 
abJe  court  has  no  jariBdictioiLtioeiiteTtQ,\n\,\iA6«niXi 
Uid  tbat  tiie  plaintiSB  cannob  vrowwute  ttie  b»hi» 


therein,  and  that  the  nid  stesmsliip  u  not  liable  (g 
the  arrest  and  process  of  tfaia  honoorable  oout, 
and  to  order  the  said  ship  to  be  released  hom  tod 
urrest,  and  Co  dismiss  the  said  suit  andtooondem 
the  plainbiSa  therein  iu  the  costs  of  these  pi» 

The  translation  of  the  docnment,  reTerred  toil 
the  seventh  article  of  the  petition  on  protest,  wm 

as  follows  ;— 


350  horee- power,  witk  two  maata,  Isavea  Uiia  da^  AkB» 

tlria  for  London,  under  the  oommaad  of  captain  Jena 

Anderlicb,  by  the  order  of  hia  Hig'hnesa  the  S 

the  purpose  of  being  repaired  there,  and  in  ot 

the  ordera  given  to  ns  we  give  notioe  to  the  pubho  rftta 

departure  of  the  said  ship  nndar  the  flag  of  the  Ottsa 


others  whom  it  may  oonoem,  to  render  help  and  laaa- 
tanca  wherever  need  may  be,  aa  the  rule*  of  the  n 
require,  during  the  voyage  to  London  and  back,  ud 
during  the  time  while  the  aaid  ahip  shall  temaia  a 
London. 

Alexandria, 

Thursday,  29  Qamed  Ater,  1338, 

or  14  September,  1871. 

Signed  LATirr  Pacba, 

Hiniater  of  the  Harine  of  Eopt. 
The  plaintiffs  filed  the  foUowing  answer ; — 

1.  They  deny  the  tmth  of  the  aereral  allegatiOBa  (at- 
tained in  the  petition  on  proteat  filed  in  this  caaae,  isM 
the  allegatdoQs  contained  in  the  10th  article  tkstae^ 
which  they  admit  to  be  true. 

2,  The  steamahip  Charkieh  (irooeeded  against  in  U 
cause  is  built,  fitted,  and  equipped  solely  for  the  pv- 
pose  of  carrying  cargo  and  paaaangera,  and  not  in  m 
nay  as  a  ship  oi  war.  and  btfore  and  nntil  the  ysai  IS* 
una  whilst  she  is  alleged  by  the  defendant  to  nave  ba- 

inged  to  an  Egyptian  trading  oompany,  she  vm  airi 


.■eaael,  and  the  aaid   ship  .  — . — — 

idleged  by  the  defendant  to  have  been  pnrehaaed  \9 
the  Egyptian  government  and  until  ahe  waa  daapatelisl 
(rom  Alexandna  in  the  month  of  September,  1S71,  ual 
in  like  manner  by  her  owuera  whomaoeTer  for  Uia  pv- 
I>oee  of  trade  and  profit  aa  a  marobant  veeaeL 

3,  Before  the  Charkieh  waa  despatched  from  Ala- 
iindcia  in  the  month  of  September,  1S71,  for  this  oonaby, 
>.be  was  put  up  at  Alexandria  br  ue  owimeb  wbansoenr 
in  the  ordinary  way  aa  a  general  ahip  to  oanr  cargo  Is 
Ijondon,  and  a  large  <iiiantit^  of  oakrgo  waa  aluppad  w 
lioard  her  at  Aleiandria  by  divers  peteotiB,  and  aocsplai 
liy  her  maatec  and  oirnera  whomaoevar  for  carriafe  to 
London  for  freight  to  be  paid  for  andh  oazriage,  b1 
liilla  of  lading  tor  euch  car^  of  an  ordinary  mmaatila 
I  haraoter,  DOntaining  previsions  and  atipnlatscna  far  Bs 
liroteotion  as  well  of  the  ahipowner  aa  of  the  ownan  d 
the  goods,  were  in  the  ordinary  way  signed  and  dslinc*' 
by  or  on  behalf  of  hac  owners  whotasceTar. 

4.  The  Charkieh  oama  to  England  <sith  fcv  mi 
cargo  as  and  upon  the  footing  of  an  ordiuarj  OMtdal* 
vessel,  and  neither  the  maater  of  the  CharhiA  bn 
lier  owners  whomaoever  at  any  time  nntil  after  aba  eta 
orreated  in  this  aoit  claimed  that  ahe  ehonld  be  UaaH 
ntherwise  than  aa  an  ordinary  mereluuit  iiasai.  ad 
ehe  was  in  fact  treated,  and  by  her  master  and  innal 
whomSDever  without  obiaotion  ealfered  to  be  tiastsj 
in  all  respects  as  an  ordinary  merohaat  veeaal,  sad  ca 
lier  said  arrival  she  received  on  boazd  a  Britiah  eosUa- 
house  ofScer  in  the  uanal  my  aa  a.  merolaat  nmi, 
and  waa  reported  inwarda  by  her  mMbc,  and  paid  b|U 
and  tannage  and  other  does  is  theSdtnatf  war  **  * 
merchant  vessel. 

'  the  ooUlaiDn  liiile^^lin  OrnH* 
in  the  said  r t titiifiTi^i M>fc aa i.  tt 
in  entered  oatwarda^at  Ite  sa^Bt   . 
irdinary  w»y  as  a  mttdbaoir  ^m^  '~  ^^ 
■U&  usL.  Uezaaovia  aa  a  menh 


and  the 

Ckarktek   had   been  entered 

Ueusa  in  the  ot "' 


^  ^ia&\M«D.  ^n.'h 
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anthority  of  her  owners  whomsoeyer  as  one  of  a  rega- 
lar  line  of  yesBels  to  carry  goods  and  paieengen  to 
Sialta  and  Alexandria.  The  exhibit  hereto  annexed, 
marked  A,  is  a  true  copy  of  each  adyertisement. 
The  CharkUh  had  on  board  at  the  time  of  the  said 
ooUiaion  a  quantity  of  cargo  which  had  been  laden  on 
board  her  for  carriage  to  Malta  or  Alexandria  on  her 
Mud  then  proposed  yoyage,  and  which  was  being  need  to 
ballast  her  on  her  trial  trip  in  the  said  petition  men- 
tioned. 

6.  The  plaintiffs  submit  that  eyen  if  the  Charkieh  was 
at  the  time  of  the  said  collision  the  property  of  the 
Khediye  or  the  Goyemment  of  Egypt,  yet  that  she  is 
•abject  to  the  jurisdiction  of  this  honoorable  court,  and 
liable  to  process  in  this  suit. 

7.  The  plaintiffs  further  allege  and  submit  that  His 
ffighness  Ismael  Pacha,  the  Khediye  of  Egypt,  as  reigning 
soYereign  of  the  semi-soyereign  state  of  jBgypt  is  not 
snoh  a  reigrning  soyereign  as  to  entitle  him  or  the  Goyem- 
ment of  Egypt  to  haye  accorded  to  the  Cha/rhiehf  by  the 
oomity  of  nations  or  otherwise,  the  priyileges  or  im- 
munities of  a  public  yessel  of  war  of  an  independent 
soyereign  or  state,  or  the  ptiyilege  of  freedom  from  arrest 
ajid  process  in  this  suit. 

The  exhibit  referred  to  in  Art.  5  of  the  answer 
is  the  handbill  printed  by  the  charterer  of  the 
Charkieh,  and  is  set  out  in  the  judgment. 

The  following  reply  was  then  filed  on  behalf'  of 
the  defendants  under  protest : — 

1.  Saye  as  appears  by  the  petition  on  protest  filed  in 
this  cause,  they  deny  the  allegations  contained  in  the 
paragraphs  2,  3,  4,  5,  and  7  of  the  answer  of  the  plaintiffs 
thereto. 

2.  Beferring  to  paragraph  4  of  the  said  answer,  they 
say  that  after  the  arrival  of  the  Charkieh  in  England  in 
the  year  1871,  and  long  before  the  collision  between  the 
Charkieh  and  the  Batavier  in  the  petition  mentioned, 
application  was  made  on  behalf  of  His  Highness  the 
[Khediye  of  Egypt  to  the  Lords  Commissioners  of  the 
Admiralty  of  our  Soyereign  Lady  the  Queen  to  appoint 
a  saryeyor  to  supervise  the  repairs  of  the  Charkieh,  as 
being  an  Egyptian  Government  vessel,  and  not  an  or- 
dinary merchant  ship,  and  that  the  said  Lords  Commis- 
sioners, recognising  the  Charkieh  as  a  vessel  of  the 
jBgyptian  Goyemment  as  aforesaid,  appointed  such  a 
saryeyor,  and  the  repairs  of  the  Cha/rkleh  were  effected 
under  his  supervision. 

3.  They  submit  that  the  allegations  in  para^r^aphs  2,  3, 
4,  and  5  of  the  said  answer  of  the  plaintiffs  m  this  suit 
do  not,  if  they  are  tone,  show  that  this  honourable  court 
has  jurisdiction  to  entertun  this  suit,  or  that  the  said 
plaintiffs  can  proseonte  the  same  therein. 

The  plaintiffs  concluded  by  denying  the  truth  of 
the  allegations  contained  in  the  2nd  article  of  the 
reply,  and  saving  that  such  article  was  irrelevant 
and  immatenaL 

The  facts  as  stated  in  the  pleadings  were  sub- 
stantially proved.  The  additional  facts  will  be 
found  set  out  in  the  judgment,  except  as  follows. 
The  Charkieh  was  not  fitted  as  a  man-of-war,  but 
only  as  a  mail  steamer  carrying  goods  and 
pABsengers.  She  had  been  in  the  Egyptian  mail 
service  since  1870.  Previous  to  that  year  she  had 
been  the  property  of  a  trading  company  called  the 
Azeeziah  Mussriah  Company.  The  Ejiedive  had 
held  shares  in  this  company,  which  then  carried 
the  mails  from  Alexandria  to  Constantinople.  In 
1870  the  Khedive  purchased  all  the  steamships 
and  material  of  the  company,  and  continued  to 
carry  on  the  line.    The  Charkieh,  whilst  the  pi*o- 

ferty  of  the  company,  had  carried  the  flag  of  the 
mperial  Ottoman  Navy,  and  also  a  pennant,  and 
continued  to  do  so  after  she  became  the  property 
of  the  Khedive.  The  Ottoman  Empire  has  only 
two  flags,  one  for  Government  ships,  the  other  for 
merchant  ships.  Egypt  has  only  the  flag  of  the 
Ottoman  Empire. 
Marek  18»  19,20, 21,  ISld.—Butt,  Q.C.  {Oohen  and 


Gibson  with  him)  for  the  Khedive. — ^There  are  fire 
propositions  for  the  consideration  of  the  court; 
first,  the  Khedive  of  Egypt  is  a  sovereign  prince, 
and,  as  such,  is  entitled  to  the  privileges  accorded 
to  sovereign  princes  in  the  courts  of  foreign  coun- 
tries ;  secondly,  the  rights,  privileges,  and  immu- 
nities   accorded   in    this    country   to   a   foreign 
sovereign  prince  are  not  less  than  those  accorded 
to  a  foreign  ambassador ;  thirdly,  foreign  ambas- 
sadors are  not  liable  to  be  sued  in  this  country, 
and  their  goods  are  not  liable  to  seizure  ;  fourthly, 
no    difference  arises  because    the    sovereign   or 
ambassador  engages  in  trade ;  fifthly,  no  diflerence 
arises  because  this  proceeding  is  in  rem  and  not 
in  personam. 

As  to  the  first  point,  it  is  the  duty  of  the  judge 
in  every  court  to  take  notice  of  public  questions 
which  affect  the  Government  of  this  country, 
and  one  of  those  questions  is  whether  the  Go- 
vernment of  this  country  has  recognised  Egypt 
as.  a  sovereign  state.  The  court  must  take  the 
fact  as  it  really  exists,  and,  if  necessary,  can 
inform  itself  of  the  foct  by  application  to  the 
Foreign  Office :  (Taylor  v.  Barclay,  2  Sim. 
Ch.  Rep.  213,  220.)  The  status  of  the  Khedive 
of  Egypt  is  not  a  matter  of  evidence.  In 
Taylor  "on  Evidence  (4th  edit.,  vol.  1,  p.  3)  it 
is  said,  "  every  sovereign  recognises,  and,  of 
course,  the  public  tribunals  and  functionaries  of 
every  nation  notice,  the  existence  and  titles  of  all 
the  other  sovereign  powers  in  the  civilized  world.** 
In  very  recent  times  applications  (June  12, 1866, 
and  Jan.  16,  1867)  nave  been  made  to  the 
Court  of  Common  Pleas  for  prohibitions  to 
restrain  the  Lord  Mayor's  Court  from  pro- 
ceeding in  a  suit  entitled  Melanidis  v.  Ismael 
Pacha  (a),  who  is  the  present  Khedive.  The 
prohibitions  went  on  the  ground  that  he  was 
a  sovereign  prince.  In  Wheaton's  International 
Law  (8th  edit.,  by  Dana,  Part  I.,  Chap.  II.,  §§  36, 
37)  after  pointing  out  that  several  semi-sovereigjn  or 
dependent  states  are  recognised  by  the  public  law 
of  Europe,  it  is  said,  "  Egypt  had  been  held  by  the 
Ottoman  Porte,  during  the  dominion  of  the  Mame- 
lukes, rather  as  a  vassal  state  than  as  a  subject 
province.  The  attempts  of  Mehemet  Ali,  aiter 
the  destruction  of  the  Mamelukes  to  convert  his 
title  as  a  vassal  prince  into  absolute  independence 
of  the  Sultan  .  .  .  produced  the  convention 
concluded  at  London  the  15th  July  1840  .  .  . 
to  which  the  Ottoman  Porte  acceded.  In  conse- 
quence of  the  measures  subsequently  taken  by  the 
contracting  parties  for  the  execution  of  this  treaty, 
the  hereditary  Ppchalick  of  Egypt  was  finally  vested 
by  the  Porte  in  Mehemet  Ali,  and  his  lineal  descen- 
dants, on  the  payment  of  an  aimual  tribute  to  the 
Sultan  as  his  suzeraiji  .  .  .  (§  37.)  Tribu- 
tary states,  and  states  having  a  feudal  relation  to 
each  other  are  still  considered  as  sovereign,  so  far 
as  their  sovereignty  is  not  affected  by  this  rela- 


(a)  In  these  anits  the  plaintiff  attempted  to  attach 
moneys  in  the  hands  of  persons  in  the  City  of  London, 
bat  belonging  to  the  Khedive,  to  satisfy  a  claim  made  by 
the  plaintiff  against  the  Khedive,  for  the  breach  of  a 
oontract  by  wMch  the  Khedive,  in  consideration  of  a 
certain  snm  paid  by  the  plaintiff,  undertook  to  allow  the 
plaintiff  to  receive  the  taxes  of  Egypt.  The  contract  was 
made  in  Egypt,  and  tiie  prohibitions  went,  no  cause  being 
shown,  on  the  two  grounds  that  the  contract  was  not 
within  the  jorisdiotion  of  the  Major's  Ooort,  and  that  the 
Khedive  was  a  sovereign  prince,  and  could  not  be  sued  m 
the  courts  of  this  oovntry.  See  the  judgment  in  %bm 
pnwntoase. 
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tion."  An  action  brought  againBt  3£efaemet  Ali, 
formerly  Khedive  of  Egypt,  I);  a  M,  Solon,  for 
■errioes  in  tounding  a  school  at  Cairo  was  dia- 
miesed  by  the  Tribunal  Civil  de  La  Seine,  on  the 
ground  that  the  French  tribunals  have  no  inria- 
diction  over  foreign  governmente,  thua  clearly 
recognizing  him  as  a  sovereign ;  (See  Phillimore  b 
International  Latr,  vol.  ii.,  p.  138,  2nd  edit.)  [Sir 
S.  Philliuobb. — One  teat  at  sovereignty  has 
always  been  the  power  to  aend  and  receive  ambas- 
aadors.]  Not  an  absolute  teat.  There  may  be 
Btatea  which  would  be  considered  sovereign  and 
yet  aend  no  ambassador.  I  submit  that  the 
Btatus  of  the  Khedive  is  such  that  the  court  is 
bound  to  treat  him  as  a  sovereign  prince. 

Then,  secondly,  are  the  rights  of  a  sovereign  in 
a  foreign  counti^  as  great  as  those  of  his  ambas- 
sador P  and,  thirdly,  what  are  the  rights  of  a 
sovereign  or  of  his  ambassador  P  In  Vattel's 
Law  of  Nations  (by  J.  Chitty,  p,  486,  §  108)  it  ia 
laid  down  that  a  sovereign  has  at  least  the  same 
rights  as  his  ambassador  and  the  same  immunity 
from  proceaa.  In  Wheaton's  International  Law 
(by  Dana,  §  95)  it  is  said,  "  the  person  of  a  foreign 
Bovereign,  going  into  the  territory  of  another 
state,  is,  by  the  general  nsage  and  comity  of 
nations,  exempt  from  the  ordinary  local  juriadic- 
tion  ,  ,  ,  he  is  not  amenable  to  the  civil  or 
criminal  jurisdiction  of  the  country  where  he  tem- 
porarily resides."  So  also  it  is  said  that  an 
ambassador  ia  exempt  from  the  local  jurisdiction, 
and  that  "  his  residence  is  considered  as  a  con- 
tinued residence  in  hia  own  country,  unmixed 
with  that  of  the  country  where  he  localiy  reeidea." 
The  law  of  this  country  is  stated  in  Stephens' 
Blackutone  (vol.  2,  p.  320, 6th  edit.],  where  it  is  said 
that  an  ambassador,  as  he  represents  the  pei'son 
of  hia  master,  owes  no  subjection  to  any  laws  but 
'  the  laws  of  his  own  country,  and  his  actions  are 
not  subject  to  the  control  of  the  private  law  of  the 
state  in  which  they  are  appointal  to  reside ;  and, 
further,  that  in  reapect,  to  civil  suits,  neither  an 
ambaasador  nor  any  of  hiB  train,  or  cnmilet,  can  be 
prosecuted  for  any  debt  or  contract  in  the  courts 
ot  that  kingdom  to  which  he  ia  sent.  If,  then, 
this  ship  had  been  the  property  of  an  ambassador, 
no  proceedings  could  have  been  had  against  him 
in  respect  of  this  vessel,  and  no  proceeding  can, 
therefore,  be  had  against  a  sovereign  prince.  See 
also,  Grotins,  Be  fare  Belli  et  Paris.  Lib.  ii.  c.  18, 
sects.  4  &  5  1  Foelix,  Traiti  du  droit  Interitalioind 
Priae,  Lib.  ii.  Tit.  ii.  chap.  2,  sect.  4.  In 
Tlui  Duke  of  Bruntioick  v.  The  King  of  Hanover 
{6  Beavan  1  ;  affirmed  on  appeal  to  the  House  of 
Lords,  2  H.  of  L.  Cas.  1),  it  was  decided  that  a 
sovereign  prince  was  not  amenable  to  English 
conrta  of  justice,  although  he  was  also  a  peer  of 
England,  provided  that  the  act  complained  of  was 
not  done  by  him  in  his  capacity  of  a  British  subject. 
Lord  Langdale,  in  delivering  judgment,  draws  an 
analogy  from  the  rights  of  ambassadors,  and  holds 
that  a  sovereign,  like  an  ambassador,  is,  with 
regard  to  acta  connected  witli  hia  function, 
exempt  from  suit.  In  Ds  Haber  v.  The  Queen  of 
Forl-ml  (17  Q.  B.  171 ;  20  L.  J.  488  Q.  B.)  it  was 
fonibly  said  by  Lord  Campbell,  that  a  sovereign 
is  to  be  considered  as  entitled  to  the  same  pro- 
tection, immunity,  and  privileges  as  the  minister 
■who  reprenents  him,  and  it  was  held  that  a  sove- 
reign cannot  bo  cited  in  amunicipal  court  for  any 
romplaint  against  h\m  \n  \i\b  ^iMic  cwpaifv^.'^', 
moreover,  in  that  ciuie,  it  wAii  \iiAd  l.\uk\.  Wve  «>viwii- 


ing  of  a  foreign  attachment  by  the  Lord  Mqor'i 
Court  against  the  ^oods  of  toe  defendant  was  n 
excess  of  jurisdiction,  on  the  ground  that  ttt 
defendant  was  a  foreign  potentate.  [Sir  & 
Fhillimore. — The  anthorities  cited  abow  thui 
sovereign  ia  entitled  to  the  aarae  privileges  u 
hia  ambassador ;  but  do  they  pat  hia  position  in 
higher  P]  I  submit  it  is  clear  that  a  Bovereign  ii 
entitled   to  all   these   privileges,  and  also  that  I 


from  any  suit  in  our  monidpal  cooiti. 
Fourthly,  I  proceed  to  show  that  amfaasBidDi^ 
and  therefore  sovereigns,  may  trade  without  tMiu 
liable  to  process.  Onthis  thestetateof  7Aniie,e.U. 
is  conclusive  J  itmakee  all  procesa  against  amias- 
aadors  or  other  public  ministers  of  foreign  prineti 
absolntely  null  and  void.(a)  If  the  Gharkidt  U 
been  an  ambassador's  yacht  she  would  have  ben 

Krt  of  his  goods  and  chattels,  and  the  seinm  <t 
r  would  hare  been  a  contravention  of  tb 
statute.  No  distinction  can  be  dr&wn  betma 
an  ambassador's  yacht  Mid  vessels  posaeaaed  h 
him  for  the  purposes  of  trade.  They  are  u 
goods  and  chattela  within  the  wor^  of  Uw 
statute.  [Sir  B.  Fuilliuohe. — If  aa  ambMnda 
were  to  institute  a  suit,  yon  wotdd  oonteod  tU 
under  the  statute  his  goods  could  not  be  aeiiedfe 
costa  if  he  lost.]  Certainly,  because  he  oonld 
be  compielled  to  give  security  before  being  aUonJ 
to  prooeed.  The  terms  of  the  section  would  eow 
hia  goods  even  if  he  were  a  trader.  Sect.  3  iqt 
nothing  about  an  ambassador  who  trades  being oV 
of  the  operation  of  the  statute,  bnt  sect.  6  eiprwlf 
says  that  his  servant  may  not  trade  and  claim  O- 
emption,  Henoe  it  may  be  fairly  contended  tkB< 
the  Legislature  intended  an  antMiasador  to  bs  a- 
empt  from  process  even  if  trading.  In  BarM't 
eaee  (Caa.  Temp.  Talbot,  281)  the  person  cltuni^ 
exemption  had  a  commission  aa  agent  of  couunem 
for  the  King  of  Prussia,  which  was  accepteibf 
the  Qovemment ;  the  commiasion  wasnotdincMd 
to  the  King,  bat  empowered  Barbnit  to  imt 
Prussian  subjects  in  their  commerce  ;  the  diteat 


^  ithar  pnbliakiniiiiatar,of  aorio'el* 

Since  or  stkte,  aathoritad  mad  received  as  nob  bfW 
ajeat7,  her  hein  or  suooasaors,  or  tha  dooiMtia,* 
domeitiok  Mivant  of  any  (uoh  ambaawdor  or  aA* 
publiolc  miaister,  may  be  arreated  or  imnnsonad,  or  Ht 
or  Uieir  good*  or  olutt«la  may  be  diabvued,  aoad,  « 
attaohed,  ihrnll  ba  deamad  and  adjudged  to  ba  ntw 
null  and  void  to  all  iiit«nta,  oonatmotiona,  and  laiiiii— 
whatsoever." 

Sect.  4  provide!  for  the  pnniahment  of  patsona  ivmv 
proceis  agaicHt  unbaaudon,  Ao. 

"  Sect.  5.  ProTidE'd,  and  b«  il  declared,  that  do  b«- 
chant  or  other  trader  whataoever,  within  the  deacripta 
of  any  of  the  statatea  agunat  bankrupta,  who  li^  > 
ehall  put  himself  into  the  Bervias  of  any  aaeh  v^'^ 
sadot  or  pabliok  miiuBter,  ahall  have  or  take  ar — 
of  benefit  b^  this  Act ;  and  that  no  i 
cceded  agunat  as  !:avin^  arreated 
ambaaaador  or  publick  mmiater,  br 
□nleBB  the  najne  af  anoh  aervant  be  fii 


na^bt 

itreaiatwadia 
aaofataaa,aad 


jcrotary  tranamitbad  to  tL_  ___.„_  „  „,j...i_  , 

Midillenoi  for  the  time  heinf,  orUiair  nndw-ateifc* 
dopQtice,  who  ahalt  upon  receipt  tlM>aa<  tew  V  B*.    , 
aama  in   aome  pablie  plaoe  In  fh»ir  ege—  whw*  *■■ 
^en«i.«  TDs.^  i«w)rt  and  take  do^m  lliwuf,  utk 
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ant  was  a  trader  and  did  not  claim  exemption  for 
10  years  after  his  snit  had  been  instituted.  Lord 
Taloot  said ;  "  Though  this  is  a  very  nnfavourable 
case,  yet  if  the  defendant  is  trul^  apablic  minister, 
I  think  he  may  now  insist  npon  it;  for  the  privilege 
of  a  public  minister  is  to  have  his  person  sacred 
and  free  from  arrests,  not  on  his  own  account,  but 
on  account  of  those  he  represents ;  and  this  arises 
from  the  necessity  of  the  thing,  that  nations  may 
have  intercourse  with  one  another  in  the  same 
manner  as  private  persons,  by  agents,  when  they 
cannot  meet  themselves.  And  if  the  foundation 
of  this  privilege  is  for  the  sake  of  the  Prince  by 
whom  an  ambassador  is  sent,  and  for  the  sake  of 
the  business  he  is  to  do,  it  is  impossible  he  can  re- 
nounce such  privilege  and  protection  ;  for  by  his 
bein^  thrown  into  prison  the  business  must 
inevitably  suffer."  [Sir  R.  Philumore: — The 
£^und  of  the  decision,  as  you  read  it,  is  that  he,  if  an 
ambassador,  would  be  f^ee  from  personal  arrest 
as  his  services  would  be  required.]  The  decision 
goes  beyond  that,  as  the  whole  question  turns  upon 
the  fact  that  bringing  a  suit  at  all  against  an  am- 
bassador is  a  coactio  independently  of  arrest,  fiat 
I  rely  mainly  on  this  case  to  show  that  am- 
bassadors may  trade  without  being  liable  to  process 
for  it  further  said :  "  Then  the  question  is,  whether 
the  defendant  is  such  a  person  as  7  Anne  c.  12 
describes,  which  is  only  declaratory  of  the  antient 
universal  jus  gentium  ;  the  ivords  of  the  statute  are 
{amhassadora  or  other  public  ministei's)  and  the  ex- 
ception of  persons  trading  relates  only  to  their 
tervants,  the  parliament  never  imagioing  that 
ministers  themselves  would  trade."  This  clearly 
shows  that  the  defendant  would  have  been  exempt 
though  trading  if  he  had  been  held  a  minister  and 
xiot  a  consul.     See  also 

Triquet  v.  Bath,  3  Borrows,  1478. 
Heathfield  v.  Chilton,  4  Barrows,  2016. 

In  Taylor  v.  Best  (14  C.B.  487,  519)  it  is  expressly 
laid  down  that  '*  if  the  privilege  does  attach  it  is 
not,  in  the  case  of  an  ambassador  or  public  minister, 
forfeited  by  the  party's  engaging  in  trade,  as  it 
would,  by  virtue  of  the  proviso  in  the  7  Anne  c.  12 
sect.  5  in  the  case  of  an  ambassador's  servant." 
The  minister  there,  however,  was  held  to  have 
attorned  to  the  jurisdiction.  [Sir  R.  Phillimore  : 
I  do  not  understand  the  reasoning.  How  is  that 
consistent  with  the  argument  that,  his  privi- 
lege not  being  personal  but  being  that  of  his 
sovereign,  he  cannot  waive  it,  or  with  the 
arffument  that  he  is  exempt  for  the  purpose  of  en- 
abling him  to  do  his  duty  as  ambassador  P  If  he 
can  attorn,  he  is  subject  to  all  process  of  the  court.] 
There  must  be  some  cases  in  which  an  ambassador 
ought  to  be  able  to  waive  his  privilege,  as  where  he 
commits  a  personal  wrong  upon  another.  But  the 
case  is  an  authority  for  the  proposition  that  an  am- 
bassador does  not  affect  his  privilege  by  trading. 
Xu  the  Magdalena  Steam  Navigation  Company  y. 
Martin,  (2  Ell.  &  Ell.  94 ;  28  L.  J.  310,  Q.  B.)  it  is 
laid  down  that  the  public  minister  of  a  foreign 
state,  accredited  to  and  received  by  the  sovereigpi 
of  this  country,  having  no  real  property  in  England 
and  having  done  nothing  to  aisentitle  him  to 
the  general  privileges  of  such  public  minister,  can- 
not while  he  remains  such  public  minister,  be  sued 
against  his  will  in  this  country  in  a  civil  action ; 
although  such  action  may  arise  out  of  commercial 
transactions  by  him  here,  and  althoueh  neither  hia 
person  nor  his  goods  be  touched  by  tne  smit.  This 
decides  in  effect  that  a  suit  may  not  even  be  insti- 


tuted a^inst  an  ambassador  as  no  suit  can  take 
place  without  a  violation  of  the  maxim  of  Grotius : 
"  Omnis  coactio  abesse  a  legaio  debet"  {De  jure  Belli 
et  Pa^is,  lib  II,  c.  18  sect.  9.)  An  imperial  ship  of 
war  cannot  be  proceeded  aeainst  in  this  court. 
The  Prins  Frederik  (2  Dods.  Adm.  Rep.  451)  is  an 
authority  neither  way,  but  if  a  royal  yacht  could  not 
be  proceeded  a^nst,  a  fortiori  a  ship  of  war  is 
exempt.  [Sir  K.  PHiLLiMoaE:  This  ship  is  not 
recognised^  the  property  of  the  Ottoman  Govern- 
ment. The  Turkish  Ajnbassador  has  not  objected 
to  my  jurisdiction.] 

Cohen  followed  on  the  same  side. — On  the  fifth 
point,  no  suit  in  any  court  can  be  maintained 
against  a  foreign  sovereign  for  any  delict  or  tort 
committed  by  him  or  his  servants.  It  can  make  no 
difference  whether  the  proceeding  is  in  rem,  or  in 
personam.  "When  there  is  a  lien  upon  the  property 
of  a  foreign  sovereign  in  this  country  which  is  in 
the  possession  of  a  British  subject,  then,  for  certain 
reasons  distinct  from  the  considerations  in  the 
present  case,  the  Court  of  Chancery  will  restrain 
the  British  subject  from  paiting  with  the  property 
till  the  claim  is  satisfiea,  and  will  under  certain 
circumstances  declare  the  plaintiff  entitled  to  relief 
out  of  a  fund  in  the  hands  of  British  subjects  if 
placed  there  for  the  specific  purpose  of  paying  the 
claim.  But  no  arrest  of  property  is  allowed  when 
it  is  in  the  possession  of  the  sovereign  or  his 
servants,  nor  will  the  courts  interfere  to  control 
the  acts  of  a  foreign  sovereign. 

Smith  ▼.  WegueUn,  L.  Bep.  8  Eq.  198,  214 ;  20  L.  T. 
Bep.  N.  S.  724 ; 

OladLstone  v.  Ottoman  B<mk^  1  H.   &  M.  505  ;    8 
L.  T.  Bep.  N.  8. 162 ;  32  L.  J.  228,  Ch. ; 

Loflrivi^e  v.  Morgan,  L.  Bep.  7  Ch.  App.  550;  26 
L.  T.  Bep.  N.  8.  339,  859. 
In  The  United  States  v.  Wilder  (3  Sumner's  U.  S. 
Circuit  Ct.,  First  Circ.,  B«p.  308)  Mr.  Justice  Story 
held  that  a  lien  for  general  average  existed  against 
U.  S.  goods,  but  that  again  proceeded  upon  the 
ground  that  it  was  property  not  in  the  possession 
of  privileged  persons.  If  the  status  of  the  Khedive 
is  such  that  he  could  not  be  arrested,  that  is  a  test, 
and  shows  him  a  sovereign,  as  there  is  no  other  case 
in  which  a  person  is  always  privileged  from  arrest. 
It  has  been  shown  that  the  Xhedivo  has  Ministers 
of  Marine,  Interior,  and  Finance,  and  levies  taxes ; 
he  issues  commissions,  and  has  a  legally  established 
government.  This  in  itself  is  conclusive,  but  it 
would  be  improper  for  us  to  go  further  into  the 
question  of  his  status.  A  summary  of  the  relations 
of  Egypt  to  foreign  powers  is  given  in  Phillimore*8 
International  Law  (vol.  1,  p.  129, 2nd  edit.)  A  state 
may  be  sovereign  idthough  tributary:  (VatteFs 
Law  of  Nations,  by  J.  Chitty,  Book  L,  §.  7.) 
The  true  test  is  whether  its  head  is  tbs  sove- 
reign to  whom  the  obedience  of  the  nation  is 
habitually  owing.  Now,  as  to  the  liability  of 
a  sovereign  prince.  In  Phillimore's  Interna- 
tional Law,  vol.  2,  p.  135,  it  is  said :  "  The 
practice  of  English  courts,  both  of  equity  and 
common  law,  has  been  in  favour  of  the  privileged 
exemption  of  sovereigns  in  all  matters  of  private 
contract ";  and  the  cases  of  The  Duke  of  Bruns' 
wick  V.  Kvng  of  Hanover  {uhi  sup.)  and  De  Haher 
y.  The  Queen  of  Portugal  (ubi  sup.)  establish  the 
proposition  thAt  by  the  practice  of  our  courts 
where  property,  as  m  this  case,  is  used  for  the  pur- 
poses of  the  state,  and  is  in  possession  of  the  state» 
xoreign  soverigns  are  exempted  from  all  legal  pro- 
oesa.  Lord  Campbell,  in  his  jud^ent  in  the  uXter 
case,  ^sapproves  of  the  doctrine  laid  down  h\ 
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Bynkershoek  {De  Foro  LegcUorum,  chap.  4 ;  Opera 
Omnia,  vol.  2,  p.  151,  Leaden  1767)  that  the  goods 
of  a  Bovereigpi  may  be  seized  in  a  foreign  country ; 
and  he  also  says  that  the  same  view  as  the  court 
then  took  was  held  by  Lord  Stowell  in  The  Prins 
Frederik  {ubi  sup.)  In  Gladstone  v.  Muswrus  Bey 
(1  H.  &  M.  495 ;  32  L.  J.  155,  Ch. ;  7  L.  T.  Rep. 
N.  8.  477)  it  was  held  that  the  Courts  of  Chancery 
oonld  not  make  an  order  against  an  ambassador, 
and  in  Munden  v.  I%e  Duke  of  Brunswick  (10 
Q.  B.  656)  a  plea  to  the  jurisdiction  was  held  bad 
because  it  did  not  allege  that  the  Duke  was 
reigning  sovereign  at  the  time  of  action  brought 
or  plea  pleaded;  hence  on  it  being  shown  to  a 
court  that  the  person  sued  is  a  sovereign  prince, 
he  cannot  be  proceeded  against.  In  the  t7nited 
States  it  has  been  held  that  the  exemption  from 
process  extends  not  only  to  men-of-war  but  to  all 
vessels  which  are  national  property : 

The   Schooner  Exchange   v.  McFaddon,  7    Cranoh 

TJ.  S.  Sup.  Ct.  Sep.  116 ; 
Briggs  v.  ikght  BoaUf  11  Allen's  (93  MMUMMhnssetts') 

Bep.  157, 185, 186. 

In  the  latter  case  it  was  said  (p.  186)  that  **  the 
exemption  of  a  public  ship  of  war  of  a  foreign 
(Government  from  the  jurisdiction  of  our  courts 
depends  rather  upon  its  public  than  its  military 
character."  As  post  vessels  are  clearly  used 
for  state  purposes  they  would  be  within  the  ex- 
emption. 

Now  judgment,  or  even  a  writ  of  summons, 
is  in  the  nature  of  a  command  given  by  the 
Sovereign  of  the  State  in  whose  court  the  suit  is 
instituted  to  a  subject.  Can  Her  Majesty  com- 
mand a  foreign  sovereign  who  is  not  a  subject  P 
The  court  cannot  enforce  judgment  against  or  even 
summon  a  foreign  sovereign.  No  action  or  pro- 
ceeding consequently  lies  against  a  sovereign 
Srince  for  delicts  or  torts,  or  even  crimes.  If  a 
elict  is  committed  by  a  sovereign  prince,  it  be- 
domes  a  political  question.  As  no  action  lies  on 
contract  m  respect  of  private  transactions,  no 
action  for  a  tort  will  lie.  If  the  Gharkieh  had 
been  chartered  so  as  to  be  demised  to  the  charterer, 
perhaps  there  would  have  been  no  defence ;  but 
the  real  (]^uestion  is :  whose  servants  are  the  crew  P 
If  the  shipowner  continues  to  have  control  over 
those  who  navigate  the  ship  and  so  retains  posses- 
sion of  the  ship,  he  alone  is  responsible  if  he  can 
be  proceeded  against. 

Maolaohlan  on  Shipping,  p:  310 ; 
The  8<Mi  Cloud,  Bro  A  Lush,  4, 15. 

These  ships  belong  to  the  Khedive  in  his  public 

capacity,   and  are  Government  vessels  as   much 

as    if  they    were  men-of-war.     [Sir   R.    Philli- 

MORE. — I    do     not    remember    any    case    where 

mail  packets   have   been    distinctly  held    to  be 

Government  vessels.]    Vessels  of  a  Government 

used  for  carrying  mails  are  used  for  a  public  pur- 
pose. There  might  have  been  a  question  of  estoppel 

if  the  action  had  been  in  contract,  on  the  ground 

that  the  ship  was  held  out  as  a  trader ;  but  there 

can  be  no  estoppel  in  an  action  in  tort.      [Sir  B. 

Phillimore. — Then  in  a  salvage  suit  you  would 

contend  that  salvors  could  proceed  against  the 

cargo  only  P]     No  doubt ;  no  claim  could  be  made 

against  the  ship.     K  the  trading  even  were  for  the 

benefit  of  the  Khedive,  the  old  cases  holding  that  he 

would  be  liable  are  over-ruled  bv  The  Magdalena 

Steam  Navigation  Oomparvii  y.  Martin  ^2  Ell.  A 

EU.  94;28L.  J.  310,  Q.B.V    "BLeT©,  Y\oweiver,  ^i\k«^ 

wua  no  trading,  even  in  t^e  aenae  ot  t\iO^  c»aBa«  \  «x.c«^\iv.Q»ii\x^\^^Tc\^^vss»c&o^^  ^m 
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because  the  trading  was  only  incidental  to  the  ship 
coming  here  for  repairs.  Her  real  employment 
was  tluit  of  a  Government  mail-packet,  and  it  is  « 
rule  that  the  accessory  follows  the  principaL 
There  is  no  real  distinction  between  men-of-wir 
and  other  Government  vessels.  The  only  dis- 
tinction drawn  by  the  best  writers  on  intemadoml 
law  is  between  public  and  private  vessels. 

Ortolan,  Begles  Internationales  et  Diplomatie  ds  h 

Mer,  Vol.  I.,  pp.  207, 209,  293. 
Wheaton'B  Int.  Law,  by  Lawrence,  pp.  906^. 

Salvage  suits  are  not  instituted,  against  men-of- 
war,  because  the  court  has  no  jorisdiction  orer 
(Government  ships.  The  property  of  Government 
cannot  be  arrested.  Nor  are  salvage  suits  ever  in- 
stituted against  post- vessels.  [Sir  B.  I^nxDfou. 
— Does  not  that  arise  because  it  is  so  stipulated  in 
the  various  treaties  on  postal  oonventions  ?  Too 
have  given  me  no  authority  for  sayinj^  that  a 
Government  ship  chartered  to  a  private  mdividnai 
does  not  lose  the  privilege.].  That  dep^ds  vma 
tibe  question  whether  a  suit  in  rem  will  lie.  The 
object  of  the  charter  party  is  to  provide  for  the 
carriage  of  goods  from  port  to  port ;  it  does  not 
transfer  the  property  in  and  gives  no  control  orer 
the  ship.  The  charterer  acquires  no  right  of 
action  for  breach  of  t!l^  charter  party,  but  he  ongfal 
if  he  mistrusts  the  Eliedive,  to  obtain  security  for 
its  fulfilment. 

There  is  no  distinction  between  proceedings 
in  rem  and  in  personam  where  a  (Government 
is  concerned:  {nriggs  v.  Light  Boatsj  vhi  svf') 
Assuming  that  no  action  lies  in  personam,  tbes 
no  action  lies  in  rem.  The  right  to  proceed  m 
rem  is  only  a  right  to  enforce  an  obligation  for 
which  the  ship  is  considered  a  security  .*  (The  BM 
Biiccletigh,  7  Moore,  P.C.C.  267).  But  here  Ae 
obligation  itself  is  not  enforceable.  An  action  in 
rem  only  lies  where  the  owners  themselves  are 
liable ;  unless  the  owners  are  personally  liable  no 
suit  can  be  brought  in  rem  against  the  ship. 

The  Druid,  1  W.  Bob.  391 ; 

The  Halley,  L.  Eep.  2  P.  C.  193  ;   18  L.  T.  Bep.  N.  S. 

879 ;  SMar.  Law  Caa,  N.  S.  131 ; 
The  Thetis,  22  L.  T.  Bep.  N.S.  272 ;  3  Mar.  Law  Cm. 

O.  8.  357. 

Milward,  Q.C.  for  the  plaintiffs. — ^The  facts 
clearly  show  that  the  vessel  was  used  for  trading 
purposes.  To  establish  exemption  the  defendants 
must  show  that  any  government  may  set  itself  op 
as  a  trading  corporation  and  yet  not  be  responsible 
for  salvage  claims,  nor  under  the  bills  of  lading 
they  may  issue.    In  The  Magdalena  Steam  Ncai- 

fation  Company  v.  Martin  (2  Ell.  &  £11.  94;  28 
i.  J.  310  Q.  B.  there  was  no  trading  in  the  r^^ 
sense.  The  company  were  trading,  but  not  tiw 
shareholder.  The  action  was  to  recover  a  call  dm 
on  the  winding-up  of  the  company,  and  the  ob- 
jection was  taken  on  demurrer ;  there  was,  there- 
fore, no  waiver  of  privilege.  The  object,  moreover, 
in  that  case  was  to  arrest  the  penson  of  the  foreign 
minister  if  he  did  not  pay ;  that  was  an  interfa:eiM3e 
with  the  dignity  of  an  ambassador.  The  judgm^ 
turns  upon  his  having  no  real  property  in  tbia 
country,  and  being  considered  aa  oat  of  tbe 
country.  Lord  Campbell  practically  adopts  tbt 
exception  given  by  Bynkershoek  (De  Foro  Legti' 
orum,  chap.  14)  that  the  goods  of  an  ambasodir 
who  is  engaged  in  commerce  are  liable  to  atnai^ 
only  such  oemg  exempted  as  belong  to  bia  m  |ILu£ 
Oc^ax^iicX^c  ^t  ambassador.     This  ahovrs  ih^ 
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OBM,  I  Bubmit,  fftlli  within  that  exception.  In 
Taylor  v.  Bett  (14  C,  B.  489)  the  only  decUion  was 
that  the  foreif^n  minister,  having  app>eared  to  the 
action,  and  allowed  the  proceedinga  against  him  to 
continue  throngh  aeveral  stages,  could  not  ai  that 
period  raise  the  question  of  privilege.  Uoreover, 
the  judgment  there  leaves  it  doubttul  whether  the 
privilege  of  an  anibaasodor  extends  to  prevent  his 
being  sued  in  the  courts  of  this  country,  or  only  to 
protect  him  from  process,  which  may  affect  the 
Bftnotity  of  his  person  or  hia  comfort  and  dignity ; 
a  proceeding  tn  rem  clearly  does  not  affect  his 
person,  and  that  ia  there  shown  to  be  allowable  in 
all  courts  where  the  civil  law  prevails. 

Kent's  ComineDtariea,  vnl.  1,  p.  45,  llth  edit. ; 

Wioqnef  ort.  L'AmlNwudeDr  flt  sm  f onotioi]*,  voL  1, 
Book  1,  §  28,  p.  426. 
There  is  nothing  in  £arfrutf«  Gate  (Cases  Temp. 
Talbot  281)  which  affects  the  qnestiou,  as  the 
doctrines  there  laid  down  about  ombosssidors  are 
mere  obiter  dicta,  the  proceeding  being  against  a 
consul.  In  none  of  the  cases  cited  was  there  any 
act  on  the  part  of  the  sovereign  or  ambassador 
which  could  be  construed  into  a  waiver  of  his 
privilege  before  the  cause  of  action  arose.  Here 
Uie  Khodivo  had  abandoned  his  privilege,  if  it 
existed,  by  becoming  a  trader.  The  result  of  all 
the  authorities  is  that  the  act  of  trading  per  se 
wonld  allow  the  arrest  of  all  the  property  of  an 
ambassador  which  does  not  belong  to  him  in  his 
alahu  &3  ambassador.  The  statute  7  Anne  c.  IS 
does  not  alter  the  law,  it  is  merely  declaratory. 
Mehinidie  V. Itmael  PtKha('ibi»itp.)  isnoauthority, 
as  the  rules  were  made  absolute  by  consent,  and 
moreover  the  cause  of  action  was  not  within  the 
jnrisdiction  of  the  Mayor's  Court,  even  if  the  pro- 
ceeding was  against  a  sovereign.  The  French 
case  cited  from  Pbillimore's  International  Law 
(toI.  2,  p.  138)  only  shows  the  exterritoriality  of  a 
sovereign  government,  and  not  that  Sgypt  is  a 
sorereign  state. 

I  submit  that  the  Khedive  is  not  a  sovereign. 
He  holds  his  rights  in  conseqnence  of  an  European 
convention,  on  the  basis  of  which  the  Saltan  ailer- 
wards  issued  a  firman  constitnting  the  Fasholiok 
of  Egypt :  (see  Conoeitiion  concluded  hetvieen  the 
Court/  of  Great  Britain,  Auttria,  Prueaia,  and 
ILiueia,  and  the  Svhlime  Ottoman  Porte  for  the 
pacification  of  the  Levant.  Signed  ai  London  th» 
\5tkJiUylBiOi  5Herl8lef8TreBties,pp.  535,  544). 
Thereby  all  the  laws  of  Turkey  are  to  be  applic^le 
to  Egypt,  and  the  taxes  are  to  be  collected  by  the 
Kbecuve  as  delegate  of  the  Sultan ;  the  army  and 
tutvj  are  to  be  considered  part  of  the  forces  of  Che 
Ottoman  Empire.  Recently  the  Khedive  was 
prevented  by  the  Snltan  from  raising  a  fleet  or 
borrowing  money  without  leave:  (see  The  Annual 
Begitter,  1869,  p.  [273).  [Sir  R.  PnuiiMOBB.— The 
EngUBh  Qovernment  has  entered  into  treaties  with 
the  Barbary  States,  which  are  much  in  the  same 
position.  See  Martens  et  De  Cussy,  Becneit  de 
TraitAs,  vol  2,  pp.  311,401.]  No  doubt.  Thatwas 
0Z  ncceititate  on  account  of  the  diffienltjr  of  en- 
forcing rights  through  Tark^  at  that  time.  A 
sovereign  state  is  a  nation  or  people  which  governs 
itself  independently  of  foreign  power,  or  whose 
government  is  not  so  bonnd  by  express  compact 
irith  another  state  that  the  government  is 
legally  affected  by  its  connection,  with  the  other: 
rWbeaton,  by  Lawrence,  chap..  Part  I.,  2,  §  12). 
The  Snltan  nas  reserved  to  himself  the  ^war 
of  life  and  death  over  his  Egyptian  sabjeota:  i 


(Philtim ore's  International  Law,  vol.  1,  p. 
130,  2nd  edit.),  and  Egypt  coold  not  even  be 
classed  among  semi -sovereign  states.  It  hag 
become  a  mere  hereditary  pacholick,  payuig 
an  annual  tribute  to  the  Sultan  as  snzeiain.  This 
vessel  carries  the  Turkish  flag,  and  yet  her  owner 
claims  that  he  is  a  sovereign  prince.  The  &ct 
of  the  Tarkish  ambassador  not  interfering  shows 
that  the  vessel  is  not  considered  in  Turkey  as 
used  for  Government  purposes. 

The  Duke  of  Brunstoiek  v.  The  SXng  of 
Hanover  {ubi  aup.)  clearly  recognizes  the  prin- 
ciple that  the  statos  of  a  ruler  does  not  de- 
termine the  quality  of  his  acts,  but  that  the 
quality  of  his  acts  must  be  examined  to  deter- 
mine the  question  of  liability.  Ifanact  is  done  by 
a  sovereign  out  of  the  scope  of  his  authority  as 
prince,heis  liable  asaprivate  person.  Here.theact 
oftheC/uirftiaAwas  the  act  of  the  Khedive  as  apri- 
vate  person.  The  ratio  deddandi  in  Brigge  v.  L%ghi 
Boats  (11  Allen's  Massachusetts  Reps.  186)  was 
that  the  vessels  were  used  for  pubUc  purposes,  and 
the  case  does  not  therefore  apply,  nor  for  the  same 
reason  i'  the  passage  from  Ortolan,  Regies  Inter- 
nationales et  Diplomatie  de  la  mer  (vol.  i.,  p.  209), 
of  any  avail.  Postal  vessels  are  never  considered 
as  Government  vessels,  nor  entitled  to  the  same 
eiemptioaas  vessels  of  war,  except  when  it  is  so 
expressly  provided  by  treaty,  and  the  numerooa 
treaties  on  this  subject  show  that  Govemmenti 
vessels  employed  for  other  than  man-of-war  pnr^ 
poses  are  considered  by  all  nations  as  subject  to  the 
jurisdiction  of  the  courts  of  every  country.  (See 
Postal  Treaties  with  Belgium  of  Oct.  17  and  24. 
1834,  par.  9,  and  Oct.  19,  1844,  par.  7 ;  7  Hertslet's 
Treaties,  p.  81 ;  Posted  Treaty  wiih  France 
of  Sept.  24,1856,  par.  5;  10  Hertslet's  Trea- 
ties, pp.  108,  110).  Vabtel  speaking  of  ambas- 
sadors says  (by  Chitty,  Book  4.  chap.  8,  §  113), 
"Everything,  therefore,  which  directly  belongs  to 
hia  person  in  the  character  of  a  public  minister, — 
every  thing  which  is  intended  for  hia  use,  or 
which  serves  for  his  own  maintenance  and  that  of 
his  household, — every  thing  of  that  kind,  X  say,  par- 
takes of  the  minister's  independency,  and  is  abso- 
Intely  exempt  from  all  jurisdiction  in  the  conntry. 
Those  things,  together  with  the  person  to  wtumi 
they  belong,  are  considered  as  being  out  of  the 
country.  {§  114.)  But  this  exemption  cannot 
extend  to  such  property  as  evidently  belongs  to  the 
embassador  under  any  other  relation  than  that  of 
minister.  What  has  no  affinity  with  his  functions 
and  character,  cannot  partake  of  the  privileges 
which  are  solely  derived  from  his  fonotiona,  and 
character.  Should  a  minister,  therefore  (as  has 
often  been  the  case)  embark  in  any  branch  of  oom- 
murce,  all  the  effects,  goods,  money,  and  debts, 
active  and  passive,  which  are  connected  with  his 
mercantile  concerns, — and  likewise  all  contests  and 
lawsuits  to  which  they  may  give  rise — fall  under 
the  jurisdiction  of  the  country.  And,  although,  in 
consequence  of  the  minister's  independency,  no 
legal  process  can,  in  those  law-suiu,  be  diiectly 
issued  against  his  person,  he  is,  nevertheless,  l^ 
seiEure  of  the  effects  belonging  to  his  oommeroe, 
indirectly  compelled  to  plead  in  his  own  defence." 

EtUber,  Droit  dai  G«tu,  vol.  1,  $.  310. 

Harteiw,  PnoiE  da  Droit  dM  G«ns,  voL  2,  S-  817. 

Fhillimon'i  latmwtioiua  Iaw,  ioA  edit,  voL  1,  p. 

see  St  Mq.  par.  840-810, 850, 8S1. 
Wbeaton's  Intvnatioiial  U.w,  by  LawiwiM,  Fait  IL, 

ohop.  8. 1 B,  pp.  IH-Ue. 
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'niis  doctrina  ii  olearlj  applicable  to  a  soveragn 
also.  In  Wheoton  (p.  199)  it  is  said,  "  A  prince  by 
acquiring  private  property  in  a  foreign  country 
may  possibly  be  conHioered  ai  subjecting  that  pro- 
perty to  the  territorial  jnrifidiction ;  he  may  be 
Donsidored  as,  so  far,  laying  down  the  prince  and 
aaanming  the  character  of  a  private  individDal; 
bnt  he  cannot  be  preanmed  to  an  thin  with  respect 
to  any  portion  of  that  armed  force  which  upholds 
hia   crown   and    the    nation    he    is   intrusted  to 

Svem."  This  proposition,  for  which  I  contend, 
OWH  that  if  a  prince  trades  he  cannot  claim  ei- 
nnption  in  the  same  war  as  for  his  armaments  of 
war.  The  Behoonm  Exchange  v.  McFaddan  (7 
Cnmoh,  U.  S.  Sup.  Ct,  Rep.  116)  and  The  Print 
Frederik  (2  Dode.  451)  both  proceed  upon  the 
groand  that  the  Tesaela  were  men-of-war,  and 
wa  distinction  drawn  between  public  armed 
ships  and  private  trading  vessels,  althongh  pos- 
sessed by  a  lOTereign,  is  c^Barly  apparent  by 
the  argaments  and  judgments.  In  The  Sanlitnna, 
Trm<£id  (7  Wheaton'sTJ.  S.  Snp.  Ct.  Rep.  283)  an 
attempt  was  made  to  show  that  foreign  priie 
Tessels  were  exempt  from  the  Jurisdiction  of  the 
oonrts  on  the  ground  that  they  were  captured  for  a 
foreign  sovereign,  and  that  no  sovereign  is  answer- 
able for  bis  acts  to  the  tribunals  of  another  state ; 
bnt  it  was  held  that  such  a  claim  could  not  be 
sustained  except  for  the  public  capturing  ship  her- 
self, and  her  armament,  and  munitions  of  war. 
Ifr.  Justice  Story  there  said  (p.  353)  that  if  a, 
sovereign  "  happens  to  hold  a  private  domain 
within  another  territory,  it  may  be  that  he  cannot 
obtain  full  redress  for  any  injury  to  it,  except 
through  the  instrumentality  of  its  courts  of  justice" 
and  that  the  exceptions  to  the  rule  that  all  persons 
and  property  are  subject  to  the  jurisdiction,  "  are 
ancb  only  as  by  common  rule  and  public  policy 
have  been  allowed  in  order  to  preserve  the  peace 
and  harmony  of  nations,  and  to  regulate  their 
intercourse  in  amanner  best  suited  to  their  dignity 
and  rights."  Comity  and  usage  of  nations  have 
never  given  exemption  to  the  property  of  a 
sovereign  used  in  trade,  and  a  sliip  coming  to 
Britiah  ports  for  such  a  purpose  does  not  enter  on 
the  implied  understanding  (which  creates  the  pri- 
vile^),  that  she  shall  be  exempt  from  the  juris- 
diction of  the  courts. 

Clarlu  T.  StiB  Jirm  !>ltam  Navigation  Co.,  1  Story's 

V.  a.  First  Cironit  Bap.  53t,  512  ; 
Th«  TicoiuUiroga,  Swabey's  Adm.  Bep.  216 ; 
HodgkmioJi  v.  FernU,  2  C.  B.,  M.  S.,  415. 
B.  0.  Clarleton  followed  on  the  same  side.— First 
as  to  the  status  of  the  Khedive ;  he  has  no  power 
to  send  ambassadors  nor  ta  levy  war;  the  Porte 
grants  the  emqaatar  to  foreign  consuls  at  Alex- 
andria and  Cairo,  and  gives  operation  to  treaties  of 
commerce  which  concern  Egypt  by  its  firman  ad- 
dressed to  the  Facha:  (see  Twiss  on  the  Law  of 
Nations,  part  I,  p.  94,  §  66).  Unless  the  Khedive 
can  show  that  he  would  not  be  amenable  to  the 
jurisdiction  of  the  Sultan's  courts  at  Constanti- 
nople, hehaa  failed  to  establish  his  privilege  against 
hemf^  sued  personally  here,  and  he  holds  no  better 
position  than  any  other  Turkish  pacha;  his  posi- 
tion is  analogous  to  that  of  Lord  Baltimore,  who 
was  by  letters  patent  proprietor  and  hereditary 
governor  of  Maryiand,  and  yet  could  be  sued  on  a 
contract  relating  to  his  possessions  in  Maryland  in 
the  English  courts  :  (P«w»  v.  Lord  Baltimore,  2 
White  and  Tudor's  L.O.  in  Equity  p.  923.  U\i  eiA.^ 
AMauming  the  Elhedive,  however,  bo  >>e  «•  ^OTenev^n. 


there  is  no  analogy  between  hie  position  and  thit 
of  an  ambassador.  An  anabeeeador  holds  his  ri^ili 
ttot  as  his  own,  but  for  and  on  behalf  of  the  sove- 
reign whom  he  represents,  and  cannot,  therein, 
without  the  consent  of  his  sovereign,  waive  tboae 
rights.  A  sovereign,  on  the  other  hand,  having 
rights  as  his  own,  may  waive  them  ana  snomit  n 
the  inrisdiction  of  local  tribanals. 

a  Phi]limon'iIntenationallAw,2ndedit.p.lS0,iK 
113,  IM; 

WoolMj,  on  Intercadonal  Iaw,  p.  1S3, 1S7. 
A  oourt  in  this  coontry  will  order  security  for  oorti 
to  be  given  by  a  sovereign  who  has  been  euMwl 
In  commercial  transactions,  and  who,  resiiEDg 
•broad  sues  here,  but  will  not  so  order  against  u 
ambassador  residing  here : 

■Flu  Duke  of  Kon&Uano  v.  Ch^itUn  5  H  ft  S.  503 ; 
Tht  Emparor  of  Brant  t.  Robinaon,  5  DowL  521 

[f  an  ambusador  had  licence  from  his  sovereigii  W 
trade,  he  would  be  in  an  analogous  position  to  hit 
sovereiKO,  and  it  could  not  then  be  contended  Hat 
be  would  not  be  amenable  to  the  jnrisdietion. 
Suppose  an  ambassador  accredited  to  Englind 
were  whilst  passing  through  France  to  stay  ud 
tiwle,  would  he  not,  despite  the  mle  which  ordi- 
Qarily  would  exempt  him,  be  sabject  to  the  Fnndi 
tribunals  P 

Wbeaton's  Intemational  Iaw,  bj  Dana,  5  MS; 

TwIbs,  on  the  Iaws  of  Nations,  part  1,  §  S05. 
A  sovereign  by  entering  into  trade,  contncti 
that  he  will  submit  himself  and  his  property  to  the 
Jurisdiction  of  local  tribunals,  and  he  has  no  mum 
of  complaint  if  the  Jurisdiction  ia  exennsed.  If 
there  had  been  dama^  done  to  the  cargo  of  ttw 
Charkieh  by  the  negligence  of  her  master  or  ov, 
an  action  would  have  Tun,  as  I  submit,  under  the 
Admiralty  Court  Act  1861  (24  Tict.  c  10)  sect. 
S,  against  the  ship.  If,  again,  instead  of  sending 
this  ship,  the  Khedive  had  forwarded  a  cargo  bf 
uiother  vessel,  and  had  attempted  lo  stop  w 
traneitu,  he  could  have  been  made  a  defendant  to 
an  interpleader  summons.  Under  the  Supple- 
mental Customs  Consolidation  Act  1856  (18  i 
19  Vict.  o.  96)  sect.  25,  this  vessel  m«ht  haw 
been  boarded  by  a  cnstom  honse  officer  four 
leagues  from  the  English  coast,  and  no  compUiot 
could  have  been  made,  as  she  was  ostensinly  i 
trader.  If  she  had  carried  passengers  elsewbtn 
than  to  the  Mediterranean,  she  woulahave  reqnirel 
a  clearance  under  the  Passenger  A-Cts;  (1811^ 
Viot.  c.  119,  s.  50;  26  A  27  Vict,  c  61,  s.  11) 
A  foreign  trading  ship  comes  to  this  conntiy  dM 
as  of  right,  but  under  an  implied  licence,  granted 
upon  condition  that  she  will  submit  to  the  jnri*- 
diction  of  the  authorities  here.  This  ship  must 
have  come  here  under  such  a  licence  and  under 
such  terms  because  she  was  a  trader.  A  state  ii 
onlv  recogniied  in  international  law  as  a  p(JitiaI 
body,  not  as  a  trading  corporation,  and  if  it  under- 
takes the  latter  capacity,  it  cannot  be  considntd 
as  entitled  to  greater  privileges  than  othertrading 
corporations. 

Butt,  Q.C.,  in  reply.— The  object  of  the  postJ 
treaties  cited  was  not  to  give  exemption  fKM 
arrest,  but  to  prevent  cargo  being  carried  iuta 
ports  free  of  duty.  The  exemption  arises  not 
from  the  packets  carrying  mails,  but  from  tbdr 
being  Government  property.  Aa  to  the  questiaa 
of  waiver,  all  the  authorities  cited  have  titttola 
waiver  by  a  sovereign  and  by  an  ambasador  M 
tho  same  thing.  The  Duke  of  MonteUamo  t.  Okrim . 
\ifihi  tv/^X  shows  that  an  ambaasadar  BV 
>  \il\&  '^irvT^B^,\i^  %  wnisrai^  stands  OB  a 
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footing.  He  may  enforce  a  contract,  but  it  cannot 
be  enforced  against  him.  The  fact  that  the  Khedive, 
if  a  Bovereign  prince,  would  have  no  just  cause  of 
complaint,  does  not  affect  the  question,  as  his 
privilege  is  a  right,  which  he  may  claim,  and  which 
cannot  be  abandoned  except  by  his  express  con- 
sent. In  the  Prins  Frederik  {v^i  sup.)  and  in 
the  8u)ift  (1  Dods.  Adm.  Eep.  320,  339)  there  was 
trading,  but  that  did  not  take  away  the  privilege. 
The  question  of  how  much  trading  will  destroy 
the  privilege  cannot  be  tried  in  an  English  court. 
The  sovereign  is  the  sole  judge  of  his  own  acts. 
Moreover,  it  is  by  no  means  clear,  that  at  the  time 
of  the  collision  that  there  was  any  trading.  She 
was  not  earning  freight,  but  was  here  for  the  pur- 
pose of  repairs.  Her  ordinary  employment  of 
carrying  the  mails  was  no  more  trading  than  the 
carrying  of  mails  by  En^Hsh  Government  packets. 
The  postal  charges  of  this  country  are  part  of  the 
revenue  of  the  Crown,  and  yet  it  could  not  be  said 
that  her  Majesty  was  a  trader  by  reason  of  her 
vessels  carrying  the  mails.  The  right  to  ex- 
emption depenik  not  upon  the  opinion  of  jurists, 
bat  upon  tne  statute  oi  7  Anne,  c.  12,  and  that 
statute  is  imperative  in  the  exemption  it  gives  to 
the  goods  of  ambassadors,  and  consequently  of 
sovereigns.  The  mere  want  of  power  to  send  an 
ambassador  is  not  conclusive  of  the  non-sovereignty 
of  the  Khedive,  it  is  only  one  of  the  criteria  of  his 
position.  Cur.  adv.  vult. 

May  7. — Sm  R.  Phillimoee. — This  is  a  cause 
instituted  on  behalf  of  The  Netherlands  Steamship 
Company,  the  owners  of  the  steamship  BcUavier, 
and  on  behalf  of  the  master,  crew,  and  passengers 
thereof,  against  the  screw  steamship  Charkieh  and 
her  freight,  for  damages  arising  out  of  a  collision 
between  the  Batavier  and  the  Charkieh  in  the  river 
Thames,  on  the  19th  Oct.  1872.  This  cause  was 
instituted  and  the  Charkieh  was  arrested  by  a 
warrant  from  this  court  on  the  21st  Oct.  No  ap- 
pearance was  at  that  time  entered  on  behalf  of  the 
owners  of  the  Charkieh,  but  in  the  month  of 
November  an  application  was  made  on  behalf  of 
his  Highness  Ismael  Pacha,  Khedive  of  Egypt,  to 
the  Court  of  Queen^s  Bench  for  a  prohibition  to 
restrain  this  court  from  proceeding  turther  in  the 
suit,  and  a  rule  nisi  was  granted,  which  rule  was, 
after  argument,  on  the  23rd  Jan.  1873,  discharged. 
It  appears  from  the  report  that  the  Court  of 
Qneen*s  Bench  expressea  no  opinion  upon  the 
question  which  it  was  sought  to  raise  on  the  ap- 
plication for  a  prohibition,  deciding  only  that  the 
question  was  one  upon  which  this  court  was 
specially  qualified  to  adjudicate.  Since  this  de- 
cision an  appearance  has  been  entered  under  pro- 
test for  his  Highness  Ismael  Pacha,  the  Khedive 
of  Egypt,  the  owner  of  the  Charkieh,  and  Admiral 
Latif  Pacha,  Minister  of  Marine  of  the  Government 
of  Egypt.  The  pleadings  on  protest  have  been 
filed ;  they  consist  of  a  petition  on  behalf  of  his 
Highness  the  Khedive,  an  answer  on  behalf  of  the 
owners  of  the  Batavier,  a  reply,  and  a  conclusion. 
The  petition  concludes  with  a  prayer  to  this  court, 
to  declare  that  iZ  **  has  no  jurisdiction  to  entertain 
this  suit,  and  that  the  plaintiffs  cannot  prosecute 
the  same  therein,  and  that  the  said  steamship  is 
not  liable  to  the  arrest  and  process  of  this  honour- 
able court,  and  to  order  tne  said  ship  to  be  re- 
leased from  such  arrest,  and  to  dismiss  the  said 
suit,  and  to  condemn  the  plaintiffs  therein  in  the 
oosts  of  these  proceedings. 

The  prinflipM  avermentB  of  fact  and  law  in 


the    petition     are     the    following :     That    the 
Charkieh  is  the  property  of  his  Highness  Ismael 
Pacha,  the  Khedive  of  Egypt,  as  rei^ng  sove- 
reign of  the   State  of   Egypt,    and  is  a  public 
vessel    of  the    government    and    semi-sovereign 
State  of  Egypt.    In  support  of  this  proposition 
certain  matters  of  fact  connected  with  the  history 
of   this  vessel  are  set  forth   in  the  succeeding 
articles.    It  is  alleged  that  "  from  the  time  when 
the  CJuirkieh  became  the  property  of  his  Highness 
the  Khedive,  as  sovereign  prince  of  Egypt "  she 
has  been  "  a  ship  of  the  Egyptian  branch  of  the 
Imperial  Ottoman  Navy,"  entitled  to  carry  and 
carrying  "  the  Ottoman  naval  pendant  and  the 
Ottoman  naval  ensign,  which  are  used  by  all  the 
ships  of  the  Egvptian  navy  as  distinguished  from 
Egyptian   merchant  vessels."     The    designation 
"  Egyptian  navy  "  appears  to  me,  for  reasons  here- 
after to  be  stated,  inaccurate.    It  is  further  alleged 
that  the  Charkieh  is  officered  by  Egyptian  officers 
holding  commissions  from  the  ££eaive  "in  the 
naval  service  of  the  Egyptian  government ;"  that 
the  officers  and  crew  are  appointed  by  the  Minister 
of  Marine  of  the  Government  of  Egypt,  and  the 
ship  was  under  his  control  at  the  time  of  her  arrest. 
That  some  time  before  she  left  Egypt  for  England 
she  was  "under  the  control  ana  orders  of  the 
Egyptian  Minister  of  the  Interior,  and  was  em- 
ployed by  him  as  a  government  packet,  carrying 
the  mails  and  passengers  and  cargo  between  Alex- 
andria and  Constantinople."    That  in  September, 
1871,  she  was  sent  to  England  to  be  repaired  with 
proper  credentials.  That  for  the  purpose  of  lessen- 
ing expense  she  brought  cargo  to  England,  and,  at 
the  time  of  her  arrest,  was  advertised  to  carry 
cargo  back  to  Alexandria.    That  all  freights  and 
passage  money  carried  by  her  were  received  and 
accounted  for  by  the  Egyptian  Minister  of  the 
Interior  as  part  of  the  public  revenues  of  Egypt. 
That  she  haa  completed  ner  repairs  and  was  return- 
ing from  a  trial  trip  when  the  collision  happened ; 
and  I  may  observe  here  that  she  had  a  small  portion 
of  the  cargo  which  she  was  to  carry  to  Alexandria 
then  on  board.    The  answer,  in  substance,  sets  up 
that  the  Charkieh  came  to  England  on  the  footing 
of  an  ordinary  merchant  vessel,  and  was  so  treated 
without  objection  in  all  respects  by  the  proper 
public   authorities  of    England,     lliat  she  waa 
regularly  advertised  as  a  merchant  vessel  when 
about  to  leave  Alexandria  for  England,  and  when 
again  about  to  return,  on  the  former  occasion 
carrying  cargo  on  the  terms  of  ordinary  bills  of 
lading.   It  appears  from  the  evidence  that  she  was 
chartered  to  an  English  subject  for  the  voyage  to 
Alexandria.    The  answer  further  submits  that  the 
Khedive  "  is  not  such  a  reigpiing  sovereign  as  to 
entitle  him  or  the  Government  of  Egypt  to  have 
accorded  to  the  Charkieh  by  the  comity  of  nationa 
or  otherwise  the  privileges  or  immunities  of  a 
public  vessel  of  war  of  an  independent  sovereign 
or  state,  or  the  privilege  of  freedom  from  arrest 
and  process  in  this  suit. 

Not  much  oral  evidence  has  been  given  in  this 
cause.  The  first  witness  had  the  rank  of  a  Pacha 
and  held  a  commission  as  rear-admiral,  granted  hy 
the  Porte.  He  had  been  sent  to  England  by  the 
Khedive  to  superintend  the  repairs  of  this  vessel. 
I  collected  from  him  that  there  is  at  present  a  fle^t 
of  six  or  seven  vessels  belonging  to  the  Khedive, 
all  engaged  in  ordinary  commerce,  "  taking "  (to 
use  the  words  of  the  witness)  "  cargo,  specie,  paa« 
gengera,  everything,"  and  all  employed  in  the 
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eervioe,  mail  vessels  between  Alexandria  and  Con- 
Btantinople.  It  appears  that  the  same  vessels 
belongea  before  to  a  private  merchant  company, 
and  were  sold  to  the  Khedive.  The  Charkieh  car- 
ried the  flag  of  the  Imperial  Ottoman  navy.  It 
appears  that  there  is  a  flag  used  for  Egyptian  mer- 
chant vessels,  but  no  flag  of  the  Egyptian  navy,  as 
pleaded.  A  person  of  the  name  of  Andcrlich  is 
acting  commander,  with  no  naval  rank,  and  not  a 
subject  of  the  Khedive.  The  Khedive  appoints  to 
no  hiffher  rank  than  that  of  captain  in  the 
nav^,  tne  Sultan  appointing  all  higher  officers,  and 
similarly  in  the  army.  Mr.  Jackson  deposed  that 
his  firm  acted  as  brokers  for  the  Clharkteh ;  that 
he  chartered  the  Charkieh  back  to  Alexandria,  and 
oaused  handbills  to  be  printed,  of  which  the  follow- 
ing  is  a  specimen : — 

Beff^ar  line  of  screw  steamers  to  Malta  and  Alexan- 
dria. Will  be  Drompti|pr  desnatohed  to  follow  the  Mahalla, 
the  remarkably  fine  nrst-olass  screw  steamer,  CHAaKiBH, 
A 1,  for  Malta  and  Alexandria.  Has  excellent  accommo- 
dation for  passengers.  1167  tons  register.  1200  horse 
power.    Loading  in  Millwall  dock. 

JoHW  Andsblich,  Commander. 

All  goods  received  by  special  agreement,  and  must 
be  sent  alongside  at  least  two  clear  davs  before  the  date 
of  clearing,  and  mast  be  distinctly  marked  with  the  name 
of  the  port  for  which  they  are  destined,  or  the  ship  will 
not  be  responsible  for  the  delivery  of  the  same.  Barges 
will  be  onladen  as  qnickly  as  possible  to  snit  the  con- 
venience of  stowage;  but  if  delay  ooonrs,  from  any 
oante  whatever,  the  owners  will  not  be  responsible 
for  detention  of  craft.  Engagements  of  ffoods  are  snb- 
jeot  to  there  being  room  in  the  vessel  wnen  they  come 
alongside. 

For  freight  or  passage  apply  to 

W.  E.  BoTT  k  Co.,  9,  Billiter-street ;  or  to 
G.  L.  Jackson  &  Sons,  18,  Billiter-street. 

Mate's  receipts  (if  any)  required  in  exchange  for  bills 
of  ladinff,  which  must  be  obtained  of  Cookes  and  Lloyd, 
51,  Fenonnrch-street. 

He  said  that  the  Charkieh  on  her  arrival  here  was 
entered  bv  him  at  the  custom-house,  like  an  ordin- 
ary mercnant  vessel ;  that  he  stated  that,  as  the 
ship  belonged  to  the  Elhedive,  he  had  no  register 
CO  produce,  and  the  excuse  was  admitted ;  that  he 
paid  light,  pilotage,  and  tonnage  dues.  O'Connor, 
a  custom-house  officer,  was  examined.  He  boarded 
the  Charkieh  at  Gravesend,  and  went  up  with  her 
to  the  docks,  where  he  left  her  in  charge  of  the 
nostom-house  authorities. 

From  these  averments  in  the  pleadings,  and 
these  facts  in  the  evidence,  the  following  ques- 
tions arise : — (1.)  Is  the  international  status 
of  the  Khedive  that  of  a  sovereign  prince  of 
Egypt?  (2.)  Is  he  entitled  by  virtue  of  that 
status  to  claim  the  exemption  of  this  ship  from 
the  jurisdiction  of  this  court  P  And  (3.)  If  he  be 
entitled  to  this  privilege,  has  he  waived  or  for- 
feited it  P  I  proceed  to  consider  these  questions 
in  their  order,  and,  first,  as  to  the  international 
staius  of  his  Highness  the  Khedive.  Very  scanty 
evidence  as  to  this  status  of  the  Khedive  was  pro- 
duced before  me  at  the  hearing  of  the  case.  I  was 
told  by  the  counsel  for  his  Highness  that  it  was 
oonsidered  improper  to  offer  evidence  upon  this 
subject ;  that  it  was  my  duty  to  take  official  cog- 
nizance of  that  status,  and  to  obtain,  by  reference 
to  the  Foreign  Office,  any  information  which  I 
might  think  necessary.  Whether  this  was,  or  was 
not,  the  right  course  on  the  part  of  the  counsel  to 
adopt,  I  do  not  now  stop  to.  jipquire.  I  have  en- 
deavoured to  inform  myself,  and  nave  had  recourse 
to  tbe  following  Bonrcea  oi  'kiio^\^^*.  VV>^  'IlVv^ 


The  firmans  which  contain  the  public  law  of  the 
Ottoman  empire  on  this  subject.  (3.)  The  Euro- 
pean treaties  which  concern  tke  relations  between 
Egypt  and  the  Porte.  (4.)  The  answer  which  the 
Foreien  Office  has  furnished  to  an  inquiry  which  1 
thought  it  my  duty  to  make. 

In  the  first  place,  some  reference  to  the 
past  as  well  as  the  present  political  history 
of  Egypt  seems  necessary  in  order  to  ascer- 
tain whether,  at  any  time  since  tbe  Mahom- 
medan  conquest,  that  country  has  possessed  the 
character  of  an  independent  state;  because,  in 
weighing  the  effect  of  doubtful  facta  and  dream- 
stances  arising  out  of  the  vicissitudes  of  natioDil 
life,  it  might  fairly  be  considered  that  such  a  dia- 
racter  once  possessed  might  more  easily  reTett, 
than,  having  had  no  previoos  existence,  be  for  the 
first  time  created.  The  conquest  of  E^Evpt  nu 
effected  by  Amer,  the  general  of  the  Cauphs,  in 
638  A.D.,  and  from  the  death  of  Caliph  Oooar,  in 
644  A.D.,  it  continued  to  be  a  province  of  the  Aitb 
empire  under  a  governor  appointed  by  the  Caliphs. 
This  nominal  subordination  to  the  Calipha  appeen 
to  have  continued  while  the  government  de  faek 
was  in  the  hands  of  various  dynasties,  who 
reigned  under  the  title  of  Soldan  or  Sultan 
of  Egypt.  The  last  sultan  of  tbe  Memkok 
dvnasty  of  Egypt,  which  had  been  esti^lished 
about  1250  A.D.,  was  overthrown  in  1517  AJD^hj 
Selim  I.,  the  Ottoman  Sultan  of  Con8tantinq)]e. 
About  this  time  the  last  of  the  Caliphs  in  EgTpt 
died ;  and  the  caliphate  of  Egypt  came  to  an  eiia, 
and  the  title  of  Caliph  was  thenceforward  assumed 
bv  the  Sultan  of  Constantinople.  Although  Selim  L 
abolishedthedynasty  of  theMemlooks,  he  pretorred 
an  aristocracy  of  that  race  under  the  authoritj  d 
the  Viceroy,  nominated  by  the  Porte  and  designated 
Pacha  of  Egypt.  By  this  new  constitution,  twenty- 
four  Beys  were  created :  and  the  obligation  was  im- 
posed of  sending  tribute  to  Constantinople,  and  of 
furnishing  12,0C@  men  in  time  of  war.  Thisqnasi-re* 
public,  composed  of  a  Memlook  aristocracy,  was  not 
wholly  abolished  till  afler  the  period  of  the  French 
invasion  at  the  close  of  the  last  century.  Daring 
this  interval,  however,  successful  chieftains  oosr 
tinuallv  revolted  from  the  Porte,  and  the  more 
powerful  of  the  Beys  exercised  absolute  dominioB 
over  the  country.  In  1747,  A.D.,  Ibrahim  Kehii 
seized  upon  the  supreme  authority  and  dedared 
the  independency  of  Egypt.  In  1758,  A.D,  AK 
Bey,  not  the  least  remarkable  of  those  warrion 
who  rose  to  the  surface  in  these  troubled  timefl. 
possessed  himself  of  the  Government  of  Egypt,  and 
ruled  over  that  country  some  time  with  an  ap* 
pearance  of  deference  to  and  a  recognition  in  the 
abstract  of  the  sovereignty  of  the  Porte,  up  to  the 
period  of  1774,  A.D.,  when  his  eventful  career  was 
ended.  In  1798,  A.D.,  the  invasion  of  EgTptbf 
Bonaparte  took  place  under  the  pretext  of  arare^ 
ing  Egypt  from  the  Memlooks.  In  1801,  AJ), 
the  victories  of  England  once  more  restored  Sgyp* 
to  the  dominion  of  the  Porte.  In  1806,  AJ)h  ■■ 
important  epoch  begins.  In  that  year  Mohanuned 
Ah  obtained  from  the  Sultan  a  legal  nomination  to 
the  Pachalio  of  E^pt,  the  actual  authoritj  of 
which  he  was  already  exercising.  After  tiie  d^ 
parture  of  the  English  from  Alexandria  and  tb 
massacre  of  the  Memlook  Beys,  Mohammed  look 
the  command  of  forces,  previoualj  tent  by  *  ^ 
into  Arabia,  to  subdue  the  nMtd  the 
During  the  interval  between  tliia  periodic 
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siderable  navy,  established  a  de  facto  empire  from 
Senaar  and  ^adofan  over  all  Syria  to  Adami,  a 
part  of  Cilicia  at  the  foot  of  Mount  Taurus,  and 
ruled  over  the  island  of  Candia.  The  Forte, 
struggling  with  the  rebellion  of  the  Pacha  of 
Janina,  not  subdued  till  1822,  A.D.,  and  the  up- 
rising of  the  Greeks,  whose  liberties  were  estao- 
lished  by  the  battle  of  Navarino  in  1827,  A.D., 
opposed  a  fitful,  underhand,  and  feeble  opposition 
to  the  continued  practical  aggression,  however  dis- 
ffnised  in  language,  of  its  great  subject.  Between 
uie  Battle  of  liavarino  (1827  A.D.)>  and  the  treaty, 
presently  to  be  mentioned,  of  1833,  A  D.,  an  iny 
portant  portion  of  Egjrptian  history  intervenes, 
liaving  a  more  immediate  and  direct  bearing  upon 
the  question  of  public  and  international  law,  which 
I  am  called  upon  to  decide.  Mohammed  Ali,  on 
being  refused  the  Fachalic  of  Acre  by  the  Forte, 
foand  various  pretexts  for  the  invasion  of  Syria,  on 
the  actual  possession  of  which,  it  was  manifest,  the 
gapremacy  of  the  Forte  or  of  the  Khedive  of  Egypt 
would  depend.  In  1831,  A.D.,  the  Egyptian  army 
and  Ibrahim  Facha  passed  the  frontier.  As  soon 
as  the  Forte  was  apprised  of  this  event,  an  order 
was  immediately  despatched  to  Mohammed  Ali  to 
recall  his  troops.  To  these  and  further  orders  he 
turned  a  deaf  ear.  An  official  declaration  of  war 
against  him,  preceded  by  a  religious  anathema  or 
public  declaration,  that  he  and  his  sons  were 
rebels,  and  out  of  the  pale  of  Mussulman  law,  did 
not  stop  his  course.  In  May  1832  Acre  was 
cspturea  by  his  troops.  Not  long  afterwards  all 
Syria  was  conquered  for  him  by  Ibrahim,  his  gene- 
rtu  and  son.  The  armies  of  the  Forte  were  routed 
and  destroyed,  and  the  advance  of  the  conqueror 
upon  Constantinople  was  only  prevented  by  the 
intervention  of  the  great  European  Fowers.  Never- 
theless by  a  kind  of  convention  usually  called  the 
treaty  of  Kutaieh,(a)  between  the  Sultan  and  Mo- 
hammed, the  latter  obtained  a  great  addition  of  power 
and  territory ;  forheretained  possession  of  Syriaand 
the  passes  of  Mount  Taurus  or  the  district  of 
Adana.  He  undertook  indeed  to  pay  tribute  for 
Syria,  as  well  as  for  Egypt ;  but,  with  his  army 
and  navy  untouched,  and  with  these  possessions, 
the  Pacha  of  Egypt  was  allowed  to  remain,  in  fact, 
more  powerful  than  his  nominal  master  at  Con- 
stantinople. 

Here  I  will  pause  a  moment  to  consider  the 
law  applicable  to  the  facts  as  now  stated.  What 
were  the  relations  at  this  epoch  existing  be- 
tween the  Khedive  and  the  Forte,  and  what  was 
the  nature  and  character  of  the  authority  of  the 
former,  so  far  as  forei^  states  are  connected  with 
these  considerations?  jDid  they  entitle  the  Khedive 
to  the  privilege  of  the  sovereign  of  an  independent 
state  P  These  are  questions  which  must  be 
answered,  like  all  others  appertaining  to  inter- 
national jurisprudence,  by  a  reference  to  usage, 
authority,  and  the  reason  of  the  thing.  Many  ac- 
credited writers  and  jurists  have  drawn  a  distinc- 
tion, which  seems  not  to  have  escaped  the  framer 
of  the  Khedive's  petition  on  protest  now  before 
xne — between  a  sovereignty  absolute  and  pure,  and 
that  less  complete  and  perfect  dominion  to  which 
the  name  of  naif  sovereignty  (demi-souverain)  has 
been  given.  I  am  inclined  to  think  that  the  sove- 
rei^  of  a  state  in  the  latter  category  may  be 
entitled  to  require  from  foreign  states  the  con- 

(•)  8m  T^tta,  BmucQ  dm  Tr^tt4m  di$  la  Fort»  Otto- 
roL  2,  p.  854— £2>. 


sideration  and  privileges  which  are  unquestionably 
incident  to  the  ruler  of  a  state  who  is  in  the  former 
category.  There  are  also  certain  acts  of  feudal 
homage,  or,  as  jurists  say,  servitutes  juris  geniiwnt, 
which  do  not  disentitle  the  state  obliged  to  them 
to  an  international  existence  as  a  separate  state.  Some 
examples  of  half  sovereignties  are  to  be  found  in  his- 
tory. Some  of  the  smaller  states  (halb  souverain)  of 
the  Grerman  confederation,  before  it  was  virtually 
destroyed  by  Napoleon's  confederation  of  the 
Rhine,  and  formally  extinguished  by  the  abdica- 
tion of  the  Emperor  Francis  in  1806,  also  furnished 
examples  of  states  cum  immintUione  imperii — to 
borrow  the  expression  of  Grotius  (De  Jure  Belli  et 
Fcuiisn  Lib.  2.  c.l5,  s.  7-1) — ^but  entitled  to  be  treated 
as  states  bv  foreign  powers.  The  old  feudal  relations 
of  the  Dukes  of  Burgundy,  Normandy,  and  Brit- 
tany to  France  did  not,  1  believe,  prevent  these 
princes  from  being  considered  as  sovereigns 
at  home  and  abroad,  and  from  being  entitled  to 
be  represented  by  ambassadors  at  foreign  courts. 
Other  instances  might  be  mentioned,  in  which 
neither  the  payment  of  tribute,  as  in  the  cases  of 
the  kingdom  of  the  Two  Sicilies  to  the  Fope,  con- 
tinued till  1818,  A.D.,  or  of  the  King  of  Hungary  to 
the  Sultan,  from  the  reign  of  Ferdinand  the  First 
till  the  treaty  of  Silvatorok  in  1606,  A.D.,  nor  other 
acts  of  purely  feudal  homage,  such  as  the  pre- 
sentation of  the  white  palfrey  presented  to  the 
Fope  by  the  Sang  of  the  Two  Sicilies,  disentitled 
the  representative  of  a  state  in  these  conditions  to 
the  enjoyment  abroad  of  the  privileges  usually 
accorded  to  a  foreign  sovereign  or  his  repre- 
sentatives. It  has  been  well  said  by  a  com« 
mentator  on  Marten's  work : — "  La  souverainet^ 
ext^rieure  n'est  autre  chose  que  Tind^pendenoe 
de  r^tat  vis-a-vis  des  autres  (Notes  on  1.  1, 
ch.  iii.  §  23,  of  "  Martens'  Precis  du  Droit  des  Oens" 
2nd  ed.  Vergd,  1. 1,  p.  103).  It  may,  however,  be 
that,  if  such  a  status  existed  de  facto,  it  would  not  be 
the  province  of  the  tribunals  of  a  foreign  state  to 
look  beyond  the  fact,  or  to  inquire  minutely  or  at 
all  into  the  history  of  its  establishment.  Inter- 
nationsJ  law  has  no  concern  with  the  form,  cha- 
racter, or  power  of  a  state ;  if,  through  the  medium 
of  a  government,  it  has  such  an  independent  exist- 
ence as  to  render  it  capable  of  entertaining  inter- 
national relation  with  other  states.  An  apt  illus- 
tration of  this  position  is  furnished  by  the  status 
accorded  by  European  Fowers  in  more  modem 
times  to  what  were  once  commonly  called  the 
Barbary  States.  They  had  practically  shaken  off 
the  Ottoman  dominion.  Bynkershoek  describes 
them  as  "  civitates  quaa  certam  sedem  atque  ibi 
imperium  habent,  et  quibuscum  nunc  pax  est  nunc 
helium,  non  secus  ac  cum  aliis  gentibus,  quique 
propterea  ceterorum  principum  jure  esse  videntur." 
{QucBst,  Jur.  Puh,  B.  1,  c.  17.)  And  in  the  year 
1801  Lord  Stowell  fully  adopted  this  position,  and 
asserted  that  the  African  States  had  long  ago 
acquired  the  character  of  established  ^vernments, 
with  whom  we  have  regular  treaties,  acknow- 
ledging and  confirming  to  them  the  relations  of 
legal  communities ;  and  he  remarked  that,  although 
their  notions  of  international  justice  differ  from 
those  which  we  entertain,  we  do  not  on  that 
account  venture  to  call  in  auestion  their  publio 
acts — that  is  to  say,  that  although  they  are  per- 
haps on  more  points  entitled  to  a  relaxed  appli- 
cation of  the  principles  of  international  law,  de- 
rived exclusiv^y  from  European  custom,  they  are 
nevertheleM  treated  aa  having  the  righta  and 
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finnan  of  13th  Feb.  1841,  to  which  I  will  presently 
refer,  and  which,  with  the  other  firmans  bearing 
on  this  subject,  will  be  found  in  the  appendix  to 
this  judgment.  In  1849  Mohammed  Ali,  having 
ceased  to  rule  on  account  of  imbecility  in  the 
preceding  year,  died,  and  was  succeeded  by  Abbas, 
who  died  in  1854;  to  him  succeeded  Saed,  who 
died  in  1863,  and  to  him  succeeded  the  present 
Khedive.  In  1866,  1867,  1869,  circumstanceo  in- 
dnced  the  Porte  to  issue  additional  firmans :  (See 
appendix  to  judgment.)  In  these  documents,  as 
well  as  in  the  firman  of  1841,  are  to  be  found  the 
existing  relations  between  the  Porte  and  the 
Pacha  of  Egypt,  now  called  the  Khedive.  The 
principal  and  most  important  of  these  relations 
may  be  said  to  form  part  of  the  present  public 
law  of  Europe. 

The  first  firman  of  13th  Feb.  1841  (of  which 
I  have  only  the  French  translation)  begins 
by  reciting  the  act  of  submission  (Vacte  de 
sonmission)  by  the  Pacha  (sec  Annual  Eegis- 
ter,  1841,  p.  285),  and  the  experience  which 
he  has  acquired  during  the  time  he  has  occu- 
pied the  position  of  "Gouvemeur  de  TEgypte," 
and  proceeds  : — "  Je  t'accorde  le  gouvemement 
de  TE^ypte  dans  ses  anciennes  limites,  avec 
le  privilege  addition  el  de  I'h^r^ditd."  Certain 
conditions  are  added  as  to  the  succession  of  his 
heir  in  the  direct  male  line,  on  the  failure  of  which 
the  Porte  is  to  confer  the  government  on  some 
other  ])er8on :  (Correspondence  relathig  to  the  affairs 
of  the  Levant,  pt.  3,  pp.  436,  437).  And  then 
tollows  this  important  qualification  (p.  437) :  "  Bien 

Sue  les  Pachas  d*Egypt  ajent  obteuu  le  privilege 
e  rh^r^dit^.  ils  doivent  cependant  Stre  consid^r^s 
mant  d  la  jpreseance  comme  etant  aicr  un  pwd 
aegalite  avec  les  autres  Vizirs,  ils  seront  traiies 
eomme  les  autres  Vizirs  de  ma  Sublime  Porte,  et 
recevront  les  mdmes  titres  q^ue  Ton  donne  aux 
aatres  Vizirs  quand  on  leur  ^crit."  All  the  treaties 
concluded,  or  to  be  concluded,  between  the  Porte  and 
friendly  powers  "  seront  compl^tement  mis  a  Texe- 
cation  dans  la  province  de  rEsnrpte  aussi ";  so  also 
the  fundamental  laws  contained  in  the  Hatti- Sheriff 
of  Gulhan^ :  (3  Nov.  1839,  State  Papers,  vol.  31, 
p.  1239).  All  taxes  are  to  be  imposed  and  re- 
ceived in  the  name  of  the  Sultan,  and  "  attendu 
2ne  les  Egyptiens  aussi  sont  les  sttjets  de  ma 
Sublime  Porte,^*  certain  regulations  are  to  be  made 
to  prevent  their  being  harassed  by  the  manner  of 
their  imposition.  The  amount  of  annual  tribute  is 
to  be  fixed.  The  army  is  not  to  exceed  18,000 
znen,  "  mais  vn  que  les  troupes  de  terre  et  de  mer 
de  TEgypte  sont  institutes  pour  le  service  de  ma 
Sublime  jPorte,  il  sera  perm  is  en  temps  de  ^erre 
de  les  porter  au  nombre  qui  aura  ^t^  jug^  con- 
▼enable  par  ma  Sublime  Porte."  The  troops  are  to 
carry  the  same  colours  as  those  of  the  Porte.  In 
the  firman  of  27th  May  1861,  which  settled  the 
mode  of  succession  to  the  Pachalio,  the  Sultan 


mon  Empire."  In  the  firman  of  15th  June  in  the 
same  year  the  Sultan  settled  the  mode  of  appoint- 
ing a  Beffenoy  in  case  of  the  Viceroy  dying  beforo 
his  son  had  attained  the  age  of  eighteen  years. 
The  firman  of  8th  June  1867  is  addressed  "  to 
my  illnstrioas  Vizier  Ismail  Pacha,  who  now 
luddfl  the  rank  of  Grand  Vizier,  with  the  title  of 
'Khidey '  of  Egmit."  It  M;ain  refers  to  the  fond- 
amfiDtal  laws  wmoh  are  to  be  observed  in  Egypt  as 

YaL.L,N.  S. 


well  as  in  other  parts  of  the  dominions  of  the 
Porte,  but  allows  the  Viceroy  to  frame  certain 
regulations,  and  then  proceeds  (here  I  have  only 
the  English  translation) : — "  In  like  manner,  whilst 
all  the  treaties  of  the  Sublime  Porte  must  be 
respected  in  Egypt,  an  exception  is  made  only  as 
regards  the  customs  duties,  and  as  regards 
foreigners,  in  matters  relating  to  t^e  police,  postal 
and  transit  services,  for  which  full  powers  are 
given  to  thee  to  enter  into  special  arrangements 
with  foreign  agents.  But  such  arrangements  must 
not  take  the  form  of  treaties  or  conventions  having 
any  political  signification  or  purport.  And  in  the 
event  of  their  being  inconsistent  with  the  principles 
laid  down  above,  or  opposed  to  my  original 
sovereign  rights,  it  will  bo  necessary  to  note 
them  aa  null  and  void.*'  On  29th  April  1861 
a  treatv  of  commerce  and  navigation  between 
Her  Majesty  and  the  Sultan  was  signed  at 
Kanlidja.(a)  By  the  20th  Article  it  is  provided 
that  "  The  present  treaty  shall  receive  its  execu- 
tion in  all  and  every  one  of  the  provinces  of  the 
Ottoman  empire ;  that  is  to  say,  in  all  the  posses- 
sions of  his  Imperial  Majesty  the  Sultan,  situated 
in  Europe  or  in  Asia,  in  Egypt  and  in  the  other 
parts  of  Africa  belonging  to  the  Sublime  Porte, 
and  in  Servia,  and  in  the  United  Principalities  of 
Moldavia  and  Wallachia:"  (See  Hertslet*s  Treaties, 
vol.  xi.,  pp.  561,  567.)  I  have  been  informed 
that  the  British  Consul  General  in  Egypt  does  not 
obtain  an  exequatur  from  the  Viceroy,  but  on  his 
appointment  obtains  the  berat  or  exeqimtur  from 
the  Porte.  The  result,  then,  of  the  historical  in- 
quiry as  to  the  status  of  his  Highness  the  Khedive 
is  as  follows  :  That  in  the  firmans,  whose  authority 
upon  this  point  appears  to  be  paramount,  Egypt 
is  invariably  spoken  of  as  one  of  the  provinces 
of  the  Ottoman  empire.  That  the  Egyptian 
army  is  regulated  as  part  of  the  military  force 
of  the  Ottoman  empire.  That  the  taxes  are 
imposed  and  levied  in  the  name  of  the  Porte. 
That  the  treaties  of  the  Porte  are  binding  upon 
Egypt,  and  that  she  has  no  separate  jus  lega- 
tionis.  That  the  flag  for  both  the  army  and  navy 
is  the  flag  of  the  Porte.  All  these  facts,  according 
to  the  unanimous  opinion  of  accredited  writers,  are 
inconsistent  and  incompatible  with  those  condi- 
tions of  sovereignty  which  are  necessary  to  entitle 
a  country  to  be  ranked  as  one  among  the  great 
community  of  states.  Against  this  array  of  nega- 
tive proof  is  to  be  set  the  solitarv  circumstance 
that  the  office  of  the  Khedive  is  hereditary.  It 
requires  but  little  consideration  to  see  that  this 
peculiarity  cannot  affect  the  questign.  Egypt  re- 
mains a  province  of  an  empii^p,  and  does  not  become 
an  empire,  because  her  Viceroy  is  hereditary.  The 
Viceroy  does  not  become  a  sovereign  prince  be- 
cause his  sovereign  permits  him  to  transmit  the 
vioeroyalty  to  his  descendants  in  tho  direct  male 
line.  The  hereditary  character  does  not  confer  on 
the  holder,  in  this  case,  the  right  of  making  war 
and  peace,  of  sending  an  ambassador,  or  of  main- 
taining a  separate  military  or  naval  force,  or  of 
governing  at  all,  except  in  the  name  and  under  the 
authority  of  his  sovereign.  The  hereditary  cha- 
racter of  the  vicerovalty  may  make  the  viceroy 
the  chief  subject  of  the  Porte,  but  he  is  still  a 
snbj'ect  prince,  and  not  a  sovereign  prince  or 
"  reigning  sovereign  "  even  "  of  a  semi-sovereign 


(a)  Sse  Archivss  Diplomatiquss,  1861,  voL  4,  page  &.— 
Ed. 
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state,"  according  to  the  terms  of  the  petition  on 
prote8t.(a) 

I  have  one  more  observation  to  make  before  I 
leave  this  branch  of  the  subject.  It  cannot  be  urged 
in  favour  of  the  exemption  of  the  Charkieh,  that, 
though  she  may  have  been  erroneously  claimed  as 
a  public  vessel  of  the  Egyptian  government,  it  is 
suDstantially  the  same  thing  if  she  be  a  public 
vessel  of  the  Ottoman  ^vemment,  of  which  the 
government  of  Egypt  is  a  part;  because  at  the 
very  beginning  of  these  proceedings  I  directed  the 
Begistrar  to  write  the  following  letter  to  the 
ambassador  of  the  Porte : — 

Admiralty  Beflristry,  Doctor's  CommonB, 
12th  Nov.  1872. 
Tour  Exoellency, — I  am  directed  by  the  Jndge  of  the 
High  Court  of  Aomiralty  to  apprise  yon  that  a  canse  of 
damage  on  behalf  of  the  owners  of  a  vessel  called  the 
BiUavier  has  been  instituted  in  this  oonrt  against  a  vessel 
oalled  the  Charlceiah  or  Charhieh.  The  Judee,  having 
received  an  intimation  that  the  vessel  so  proceeded  against 
is  alleged  to  belong  to  the  royal  navy  of  the  Ottoman 
Empire,  and  therefore  not  amenable  to  the  jurisdiction  of 
this  court,  desires  that  your  Excellency  should  be  in- 
formed of  the  institution  of  the  suit  in  question,  in  order 
that  the  proper  legal  steps  may  be  taken  for  estab- 
Hshiog  the  fact  that  the  vessel  does  belonr  to  the 
Ottoman  navy,  if  such  be  the  case. — I  have  the  honour  to 
be,  Ao.,  H.  A.  Bathubst. 

Assistant  Bc^trar. 
His  Excellency  Musurus  Pacha, 

Ambassador  Extraordinary  and  Plenipotentiary 
from  the  Ottoman  Empire, 
1,  Bryanstone  Square. 

No  answer  has  been  sent  to  this  letter,  and  no 
intervention  of  any  sort  has  taken  place  on  behalf 
of  the  Porte. 

Thereupon  this  argument  occurs : — It  cannot 
be  denied  that  for  the  abupe  of  the  privilege  of 
the  sovereign  or  the  ambassador  some  remedy  must 
be  found.  It  has  been  shown  that  the  Khedive  has 
six  or  seven  ships  acting  as  merchantmen,  for 
whom  he  claims  the  same  privilege  as  for  the 
Charhieh ;  and  the  number  may  be  indefinitely  in- 
creased. It  has  been  said  that  the  remedy  is  to  be 
found  in  an  application  to  the  sovereign  to  abate 
the  abuse.  Any  such  application  must  be  made  in 
the  present  instance  to  the  Porte.  But  the  am- 
bassador of  the  Porte  asserts  no  such  claim.  It  is 
the  governor  of  a  province  of  the  state  that  insists 
npon  the  privilege.  To  communicate  directly  with 
the  governor  in  this  matter  would  be  to  derogate 
from  the  dignity  of  his  Sovereign,  and  to  place  in 
the  rank  of  a  Sovereign  a  governor  whom  ids  own 
sovereign  has  placed  in  the  rank  of  a  subject. 

Lastly,  no  treaty  ever  having  been  made  with 

(a)  If  a  newspaper  telegram  is  to  be  relied  upon,  the 
Sultan,  on  June  11, 1878,  granted  to  the  Khedive  a  new 
firman,  which  confirms  all  the  former  privileges  ex- 
tended  to  the  E^ptian  Government  respecting  the  inte. 
rior  adminitftraUon  of  Egypt ;  and  further  gives  power  to 
the  Khedive  to  conolnde  commercial  treaties  with  foreign 
Powers,  to  conclude  conventions  for  settling  the  relations 
between  foreigners,  and  the  Egyptian  Gk>yemment,  to 
provide  by  every  means  for  the  defence  of  Egypt,  and  to 
maintain  as  many  trcops  as  he  may  deem  neoessary  for 
the  purpose  ;  the  Khedive  is  only  required  to  obtain  the 
authority  of  the  Porte  before  acquiring  any  iron  clad 
war  vessels.  (See  the  Times^  June  16,  1873.)  How  far 
this  will  alter  the  position  of  the  Khedive  is  too  large  a 
question  to  difouss  here,  bnt  it  seems  probable  that  one 
result  will  be  that  the  Khedive  will  acquire,  to  some 
extent  at  least,  the  ^'u<  Ugationis  for  de  purpose  of 
concluding  the  treaties  and  contenldons  mentioned.  If 
so  he  would  acquire  a  condition  of  sovereignty  upon 
which  great  stress  is  laid  by  \ibs  \Mxnsd  \uq««  m  ths 
admiiaole  jadgment  now  leporUd.— 1^. 


His  Highness,  no  ambassador  ever  received  from  or 
sent  to  nim,  British  consuls  in  Egypt  receiving  no 
exequatur  from  him,  there  being,  in  other  wordi, 
no  de  facto  recognition  of  His  Highness  as  a  sov^ 
reign  by  our  Government,  has  there  been  sny 
recognition  dejure  of  him  in  this  capacity  P  The 
Court  of  Chancery,  when  a  plaintiff  averred  in  hk 
bill  that  a  certain  republic  in  Central  America  hsd 
been  recognised  as  an  independent  govemmeiifi, 

gut  itself  in  communication  with  the  Foragn 
office,  and  after  such  commnnication  dedsnd 
itself  authorised  to  state  that  the  republic  in  ques- 
tion had  never  been  recognised  by  the  Gk>veniineDt 
of  this  country,  and  on  the  eronnd  that  what 
was  pleaded  was  *'  historically  fsQse  "  allowed  a  de- 
murrer to  the  bill :  (Taylor  v.  Barclay,  2  Sim.22L) 
I  have  communicated  with  the  Foreign  Office,  sod 
have  received  the  following  answer  to  my  qnei- 
tions,  viz. :  *'  That  the  Khemve  has  not  been  sni 
is  not  now  recognized  by  Her  Majesty  as  reigmsg 
Sovereign  of  the  State  of  Egypt."  '*  He  is  recog- 
nized bv  Her  Majesty's  Government  as  the  here- 
ditary Kuler  of  the  Province  of  Egypt  nnder  tin 
supremacy  of  the  Sultan  of  Turkey. 

Upon  all  these  facts  I  have  arrived  at  the  oondo- 

sion  that,  independently  of  any  other  considerstimi, 

His  Highness  the  Kheaive  has  &iled  to  establish  hii 

claim  to  exempt  his  vessel  frotn  the  process  of  tb 

Court.    I  am  not  deterred  from  arriving  st  the 

conclusion  by  the  alleged  precedents  which  hiTf 

been  cited  to  me.    The  first  is  a  French  dedaao, 

which  was  cited  to  me  from  Phillimore's  IIlte^ 

national  Law,  Vol.  II.,  p.  138.     It  was  delivered  bj 

the  Tribunal  Civil  de  la  Seine,    which  tribiml 

oarriei)  with  it  a  respectable  thoogh  not  an  ove^ 

whelming  authority.    Tnat    tribunal   dedined  to 

entertain    an    action  agamst    Mehemet   Ali,  u 

Viceroy  of  Egypt,  for  100,000  francs,  alleged  to  be 

due  to  M.  Solon  for  his  services  respecting  a  sdbool 

at  Cairo.    The  defence  was  condacted  principelly 

npon    the    ground  that    a    foreign    govemmetf 

(gouvernement  Stranger)  could  not  be  sned  in  is 

action  of  this  description,  which  appears  to  bsve 

been  founded  on  an  attachment  of  goods  beloDging 

to  the  Egyptian  Government,  and  I  observe  that 

the  principal  ground  on  which  the  judgment  ii 

rested  is  as  follows  :  "  Attendu  que  toutes  leeei* 

pressions  de  la  demande  lui  donnent  le  caract^ 

personnel  et  r^vMent  qu*elle  est  dirig^  oontre  le 

gouvernement  Egyptien,  et  non  oontre  an  psrti- 

culier."    The  judgment  does  not  deem  to  me  to  go 

beyond  the  principles  that  an  action  will  not  lie 

against  a  foreign  government  in  a  matter  of  sftste 

policy ;  and  it   may  well  be  that  the  Egyptian 

Government  in  this  matter  were  exercising  nmc- 

tions  coming  within  the  scope  of  the  authority 

which  the  Forte  had  delegated   to  the  Vicsvf- 

Some  other  judgments  (three    apparently)  were 

cited  from  cases  not  reported  before  the  O:>mm0B 

Pleas  in  1866  and   1867.     (MelanidU  v«  hmad 

Pachaf  uhi  sup.)    An  application  was  made  to  die 

court  on  behalf  of  the  Facha  of  Egypt  to  prohibit 

proceedings  in   the   Mavor's    Court.    This  csn 

appears  to  me  clearly  to  have  turned  upon  a  qoet- 

tiou  relating  to  the  authoritv  of  the  Mayor's  Coot 

A  rule  nisi  having  been  obtained,  and  no  osnae 

subsequently  having  been  shown,  the  rule  was  nsde 

absolute  as  a  matter  of  course.     In  the  otiier  cas> 

pVohibition  was  applied  for  upon  two  gromida^ 

want  of  jurisdiction  in  the  Mayar*a  Ooort^  and  lit 

Pacha's  bemg  a  Sovereign  Brkioe;  and  ia'*^"^ 

\  CMMA)  «a  SsL  ^<^  other,  no  oppcntaon  ]iBfit» 
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made,  the  rale  was  gpranted  as  a  matter  of  course, 
withont  any  argnment  or  appearance  on  the  other 
side.  I  cannot  find  anything  in  those  alleged  pre- 
cedents which  ought  to  obstruct  the  conclusion  at 
If hioh  I  have  arrived  and  which  I  have  stated. 

Bat  I  am  unwilling  to  leave  the  elaborate  argu- 
ment which  has  been  addressed  to  me  on  the  other 
partR  of  the  case  without  the  expression  of  my 
opinion;  and  I  will  proceed  to  consider  in  the  second 
place  whether,  assuming  the  Khedive  to  be  entitled 
to  claim  exemption  as  a  Sovereign  Prince,  he  is 
entitled  by  virtue  of  that  status  to  claim  the  ex- 
emption of  this  ship  from  the  jurisdiction  of  this 
opart.  In  order  thoroughly  to  examine  this  ques- 
tion as  to  the  immunitv  of  Sovereign  Princes  and 
their  representatives  from  the  jurisdiction  of  the 
tribunalB  of  the  state  in  which  they  happen  to  be, 
ttnd  to  avoid  the  consequences  of  a  false  theory  on 
this  subject,  it  is  expedient  to  state  with  precision 
the  foundation  upon  which  this  privilege  rests. 
Upon  principles  of  general  jurisprudence  the  pre- 
sence of  a  person  or  of  property  within  the  limits 
of  a  state  founds  the  jurisdiction  of  the  tribunals 
of  that  state,  "  Subjectio  autem,"  as  Bynkershoek 
says,  "  duplex  est,  altera  personse,  altera  rei,  in 
imperio  qno  de  agitur  sites,  et  ex  utraque  forum 
Bortimur.^'  (De  Foro  Leg.  c.  2,  Opera  Minora,  edit. 
1730,  p.  435).  The  sovereign  pnnce  or  his  repre- 
sentative is  exempted  from  the  operation  of  this 
principle,  absolutely  so  far  as  his  person  is 
concerned,  and  with  respect  to  his  property  at 
least  so  fykv  as  that  property  is  connected  with  the 
dignity  of  his  position  and  the  exercise  of  his 
pnblio  functions.  Upon  what  grounds  is  this  ex- 
emption allowed?  Not  upon  the  possession  on 
behalf  of  the  sovereign  of  any  absolute  right  in 
▼irtae  of  his  sovereignty  to  this  exemption ;  such 
a  right  on  his  part  would  be  incompatible  with  the 
right  of  the  territorial  sovereign ;  and  not  as  is 
sometimes  carelessly  said,  upon  the  ground  that 
lie  and  his  property  are  to  oe  considered  as  still 
remaining  in  his  own  territory.  This  is  indeed 
the  fiction  of  law  expressed  in  the  term  **  exterri- 
toriality," by  which  the  nature  of  the  immunity  is 
illastrated ;  but  it  is  illogical  and  inaccurate  to 
consider  it  as  the  ground  of  that  immunity.  The 
true  foundation  is  the  consent  and  usage  of  inde- 
pendent states,  which  has  universally  granted  this 
exemption  from  local  jurisdiction  in  oraer  that  the 
fhnctions  of  the  representative  of  the  sovereignty 
of  a  foreign  state  may  be  discharged  with 
dignity  and  freedom,  unembarrassed  by  any  of  the 
oircumstances  to  which  litigation  might  give  rise. 
Bynkershoek  says : — "  Qu^  legati  fbri  prsBsorip- 
tione  utantur,  una  ratio  est,  ne  impediatur  legatio, 
hoc^  est,  ne  legati  persona  prinoipi  suo  fiat  inutilis ; 
at  inutilis  non  erit,  bonis  detentis,  inutilis  non 
erit,  quamvis  in  foro  nostro  litiget,  quamvis  vin- 
oatar,  quamvis  ea  ipsa  bona»  pignori  capta,  in 
caamm  judicati,  distrahantur,  et  inde  satisfiat 
oreditoribuB.  Non  ex  persouBd,  sed  ex  bonorum 
snbjectione  id  judicium  subsistit,  idque  perinde 
ageltur,  atque  si  legatus  apud  nos  legatus  non 
esset."  {IH  Foro  Leg,  o.  16,  p.  512.)  The  same 
doctrine  is  laid  down  in  the  case  of  The  Schooner 
Bxehange  ▼.  McFaddan  (7  Cranch,  U.  S.  Sup. 
Gt.  Bq9.  116),  decided  in  1812  by  the  Su- 
preme Oonrt  of  the  United  States,  and  the 
case  of  Ths  BoftUiBtima  Trinidad  (7  Wheaton, 
U.  S.  Sap.  Ot.  Bep.,  p.  352)  decided  by  the 
trioooal  in  1822.  As  far  as  my  re- 
liaTC  extended,  I  cannot  find  any  coun- 


try in  which  this  immunity  has  been  carried  to 
a  greater  length  or  more  favourably  considered 
than  in  England,  from  the  time  at  least 
of  the  passing  of  the  statute  7  Anne,  cap.  12, 
in  the  year  1706,  to  the  decision  or  the 
Queen's  Bench  in  1859  in  the  case  of  The 
Magdalena  Steam  Navigation  Co.  ▼.  Martin 
(2  EU.  &  Ell.  94;  28  L.  J.,  Q.  B.  310). 
The  cases  principally  relied  on  before  me  have 
been  BarhuiVs  case  in  1734,  decdded  by  Lord  Ofaan- 
oellor  Talbot  (Gas.  temp.  Talb.,  281),  as  to  which 
it  is  enough  to  state  the  observation  of  0.  J.  Erld^ 
in  the  Magdalena  Steam  Navigation  Oo,  v.  Martin : 
"All  that  is  said  about  an  ambassador  in  tiie 
judgment  in  that  case  is  extra-judicial.  The  de- 
cision was  that  the  applicant,  bemg  only  a  consul, 
was  not  entitled  to  the  privilege,  whatever  that 
might  be  of  an  ambassador.  The  oases  of 
Tnauet  v.  Bath,  decided  by  Lord  Mansfield  in 
1764  (3  Burr.  1478),  Heaihfield  v.  Ohilton,  decided 
by  the  same  authority  in  1767  (4  Burr.  2016),  are, 
both  of  them,  remarkable  for  Lord  Mansfield's 
observations  upon  the  statute  of  Anne.  In  the 
first  case  he  observes  :  "  This  privilege  of  foreijm 
ministers  and  their  domestic  servants  depends 
upon  the  law  of  nations.  The  Act  of  Parliament 
or  7  Anne,  c.  12,  is  declaratory  of  it.  All  that  is 
new  in  this  Act  is  the  clause  which  g^ves  a  sum- 
mary jurisdiction  for  the  pubi^hment  of  the  in- 
fractors of  this  law."  And  in  the  second  case  he 
says:  "The  privileges  of  public  ministers  and 
their  retinue  depend  upon  the  law  of  nations, 
which  is  part  of  the  common  law  of  England ;  and 
the  Act  of  Parliament  of  7  Anne,  c.  12,  did  not  in* 
tend  to  alter,  nor  can  alter,  the  law  of  nations.'* 
But,  in  truth,  the  whole  law  upon  this  subject,  so 
far  as  English  decisions  are  concerned  in  it,  will 
be  found  completely  exhausted  in  the  arguments 
and  decisions  in  the  cases  of  Taylor  v.  Beet,  deci- 
ded by  the  Court  of  Common  Pleas  in  1854  (14 
C.  B.  487),  and  the  Magdalena  Steam  Na/oigaHon 
Co,  V.  MaHin  (2  El.  &  El.  94),  decided  by  the 
Court  of  Queen's  Bench  in  1859.  In  the  former 
case  the  court  held  that  a  secretary  of  Legation 
might  voluntarily  abandon  his  privilege,  and  that 
in  a  case  where  he  was  sued  jointly  with  others 
and  appeared  to  the  process,  and  allowed  the  suit 
to  go  on  to  an  advanced  stage  without  ofiering 
any  objection,  and  where  there  did  not  appear  to 
be  any  intention  on  the  part  of  the  plaintiff  to 
interfere  with  either  the  person  or  the  property  of 
the  ambassador,  and  where  the  action  might  pro- 
ceed to  its  ultimate  termination  without  any  such 
molestation  or  interference,  they  could  not  g^ve 
efiect  to  a  claim  of  privilege.  In  the  second  case 
the  defendant  pleaded  his  privilege  as  envoy,  and, 
among  other  things  that  he  had  not  waived  or 
disentitled  himself  to  the  exemptions  appertaining 
to  a  public  minister.  He  had  been  a  shareholder 
in  a  certain  company,  at  the  winding-np  of  which 
he  was  called  upon  to  contribute  in  respect  of  his 
shares.  Lord  Campbell  delivered  an  elaborate 
judgment,  which  concluded  in  these  words :  "  It 
certainly  has  not  hitherto  been  expressly  decided 
that  a  public  minister  duly  aooreditea  to  the 
Queen  by  a  foreign  state  is  privileged  fW>m  all 
liability  to  be  sued  here  in  civil  actions,  but  we 
think  that  this  follows  from  well-established  prin- 
ciples, and  we  give  judgment  for  the  defendant." 
Tne  judgment  was  mainly  founded  upon  the  prin* 
biple  lada  down  by  Grotius  (Be  Jwre  BeUi  et  Facia, 
lib.  %  0. 18,  §  9),  Ommie  coacHo  aheue  a  legaio  debet ; 
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ftnd  it  was  bolden  that  the  service  of  process  upon 
him  and  the  necessities  of  a  defence  could  not 
take  place,  to  ase  Lord  Campbeirs  words,  "  with- 
out coaciio"  Bynkershoek  agrees  with  the 
opinion  of  Grotius  expressed  in  the  general  terms 
just  cited,  but  appears  to  differ  from  Lord  Camp- 
Dell  as  to  what  would  amount  to  coadio,  and  to  say 
the  least  of  it  to  doubt  very  much  whether  the  in 
ju$  vocatio  could  be  so  considered.  The  result  of 
tbr  86  decisions  appears  to  me  to  be  that  the  am- 
bai8idor*is  personally  exempt  from  the  service  of 
all  process  in  a  civil  cause  and  from  any  action 
which  renders  such  service  necessary.  I  should 
observe  here  that  the  argument  in  behalf  of  the 
defendant  has  been  conducted  upon  the  principle 
that  the  law  as  to  the  privileges  of  the  amoassaaor 
applies  with  equal  force  to  the  sovereign,  and  I  agree 
with  the  proposition.  "Major  non  est  sanctitas," 
says  Bynkersnoek,  "mandataril  quammandantis,  si 
res  suas  ipse  velit  agere."  (De  Foro  Leg.  c.  3. 
p.  445).  But  how  is  the  argument  to  be  applied 
to  this  case,  in  which  the  person  claiming  the 
rights  of  a  sovereign  can  neither  send  nor  receive 
an  ambassador  F 

The  conclusion,  however,  to  which  I  have 
oome,  as  to  the  privileges  of  an  ambassador 
by  no  means  disposes  of  the  question  now  before 
me.  It  remains  to  be  considered  whether 
there  may  not  be  a  proceeding  in  rem  (a  mode 
of  proceeding  which  courts  of  Admiralty  have 
adopted  from  the  civil  law)  i^inst  property 
of  tne  sovereign  or  ambassador,  which  is  free  from 
the  objections  fatal  to  the  other  modes  of  proce- 
dure which  I  have  mentioned.  It  is  worthy  of 
observation  that  the  counsel  for  the  ambassadors 
in  the  cases  both  of  Taylor  v.  Best  and  The  Mag- 
daUna  Steam  Navigation  Company  v.  Martin 
were  careful  to  guard  themselves  from  saying 
that  such  a  suit  might  not  be  instituted.  "Ail 
the  authorities,"  says  Mr.  Willes,  who  certainly 
would  have  omitted  no  point  in  favour  of  his 
client,  "  cited  on  the  other  side  may  be  explained 
by  observing  the  dis^tinction  between  our  laws  and 
the  lavvs  of  those  countries  vvhere  the  civil  law 
obtains.  There  is  nothing  in  this  country  anal- 
ogous to  the  proceeding  of  those  courts  adfundan' 
dam  jurisdictionem,  except  the  proceeding  by  what 
is  called  foreign  attachment  in  the  Lord  Mayor*s 
Court  of  London.  Where  the  civil  law  prevails, 
the  proceeding  ma^  be  had  against  the  person  of 
the  defendant  if  within  the  jurisdiction,  or,  if  not, 
against  his  goods  or  his  lands,  if  any,  and  the 
suit  may  go  on  without  in  any  way  touching  the 
person;  the  proceeding  is  in  rem."  And  Sir 
Fitzroy  Kelly,  counsel  for  the  ambassador  in  the 
last  case,  seems  to  have  admitted  that  proceedings 
taken  in  rem  would  stand  upon  a  different  prin- 
ciple. So  Bynkershoek,  "  Scilicet  in  regionibus, 
nbi  ob  bona  oouvenimur,  et  ex  eorum  arresto 
forum  sortimur,  nuUus  dubito,  quin  et  legatorum 
bona  arresto  detineri,  et  per  hoc  ipsi  in  jus 
vocari  possint.  Bona  dico,  sive  immobilia,  sive 
mobilia,  dummodo  neque  ad  personam  ejus  perti- 
neant,  neque  taiiquam  legatus  possideat,  uno 
verbo,  sine  quibus  legationem  recte  obire  potest. 
Hoo  tamen,  ob  personas  sanctitatem,  tempera- 
mento,  ne  quid  plus  capiatur  quam  legatus 
debet,  et  ne  quid  quod  ille  non  civiliter  possidet,  et 
si  quod  captum  est,  quasratur,  ad  legati  personam 
mannsve  pertineat,  necne  semper  pro  legato  benig- 
nior  fiat  interpretatio."  ^De  Foro  Leg. cA^,^ 510.^ 
Jn  the  jadgment  in  Taylor  ^.  Beat,  3Qo\a,(j^  .^>ae& 


this  language:  "It  is  said — and  perhaps  truly 
said — that  an  ambassador  or  foreign  miniate  b 
privileged  from  suits  in  the  cx)urts  of  the  oountrj 
to  which  he  is  accredited,  or,  at  all  events,  from 
being  proceeded  against  in  a  manner  which  maj 
ultimately  result  in  the  coercion  of  his  person,  or 
the  seizure  of  his  personal  effects  necessary  to  ha 
comfort  and  dignity,  and  that  he  cannot  be  com* 
pelled  in  invitum,  or  against  his  will,  to  engage  ia 
any  litigation  in  the  courts  of  the  country  to  wfaidi 
he  is  sent.  But  all  the  forei^  jarists  hold  that  if 
the  suit  can  be  founded  without  attacking  iht 
personal  Uberty  of  the  ambassador,  or  interfering 
with  his  dignity  or  personal  comfort,  it  may  pro- 
ceed. Various  passages  have  been  cited  to  sW 
that  in  countries  where  the  civil  law  prevails,  and 
where  jurisdiction  can  be  founded  by  a  proceeding 
in  rem  in  the  first  instance,  where  there  are  hoaaeB 
or  lands  which  are  immoveable,  that  may  be  takes 
to  found  the  jurisdiction,  the  sait  may  proceei 
Moveable  goods,  too,  which  are  nnconnected  witk 
the  person^  comfort  and  dignity  of  tho  ambassador 
may  be  taken  for  the  same  parppse."  And  ii 
The  Magdalena  St^am  Navigation  Company  J. 
Martin,  Lord  Campbell,  after  quoting  the  authority 
of  Bynkershoek,  says :  "  In  coarftries  where  there 
may  be  a  citation  oj  seizure  of  goods,  if  an  am- 
bassador loses  his  privilege  by  engaging  in  cooi* 
merce,  he  not  only  may  be  cited,  but  all  his  goods 
unconnected  with  his  diplomatic  fanctions  may  be 
arrested  to  force  him  to  appear,  and  may  m^ 
wards,  while  he  continues,  oe  taken  in  execntioB 
on  the  judgment."  I  think,  therefore,  that  I  am  not 
prevented  from  holding,  what  it  appears  to  me  the 
justice  of  the  case  would  otherwise  reqaire,  that  pro- 
ceedings of  this  kind  in  rem  may,  in  some  cases  it 
least,  be  instituted  without  any  violation  of  inter 
national  law,  though  the  owner  of  the  res  be  in  the 
category  of  persons  privileged  from  personal  suit 

In  the  passage  from  Bynkershoek  which  I 
have  alreaay  cited,  it  will  appear  what  kinds 
of  property  cannot,  in  the  case  of  a  soverei^ 
or  ambassador,  be  subject  to  a  proceeding  ta 
rem ;  and  the  principles  to  be  collected  from 
various  other  passages  in  his  great  work,  De 
Foro  Legatorum,  combine  to  establish  this  {no- 
position  of  international  law,  namely,  that  a 
proceeding  in  rem  cannot  be  instituted  agunst 
the  property  of  a  sovereign  or  ambassador  if  the 
res  can  in  any  fair  sense  oe  said  to  be  connected 
with  the  jus  coroncB  of  the  sovereign,  or  the  dis- 
charge of  the  functions  of  the  ambassador.  Upon 
these  principles  ships  of  war  cannot  be  seiied  bj 
a  creditor  of  the  sovereign  to  whomi  they  belong; 
and  we  learn  from  Bynkershoek  that  three  vess^s 
belonging  to  the  King  of  Spain,  liaving  been  seised 
by  his  creditors  in  the  port  of  Flashing  in  16% 
were  ordered  to  be  released  by  the  States-General, 
it  being  suggested  that  the  remedy  of  the  creditors 
was  to  obtain  an  order  for  reprisals  from  the  state: 
(De  Foro  Legatorum,  c.  4,  p.  448.)  It  is,  however, 
by  no  means  clear  that  a  ship  of  war  to  which 
salvage  services  have  been  rendered  may  not  /we 
gentium  be  liable  to  be  proceeded  against  in  a  Court 
of  Admiralty  for  the  remuneration  due  to  sach 
services.  It  is  very  remarkable  that  Lord  StoweU 
declined  to  pronounce  any  opinion  npon  this  poiiil 
in  the  case  of  The  Prins  JFYederik  (2  Dods.  451). 
though  it  appears  that  he  had  npcm  prind^tt 
English  law  previously  declined  to  entertain  a  Mil 
.  of  this  kind  attempted  to  be  institated  by*  ^ 
\  ^ra^\^\>«j^^aaA\k^&Tvtiahniaa  [fin 
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2  Dods.  464.)  On  the  same  principle  the  American 
Gonrt  has  holden  that  a  lien  allowed  by  the  law 
against  a  private  person  cannot  be  enforced 
against  a  vessel  the  title  of  which  has  vested  in 
the  United  States  :  (Brings  v.  Light  Boats,  11 
Allen,  93  Massachusetts  Bep.  157.)  Upon  the 
same  principle,  in  Wadsworth  v.  The  Qtieen  of 
Spain  (17  Q.  B.  171)  and  De  Haher  v.  The  Queen 
of  Portugal  {17  Q,.  B.  196),  proceedings  in  foreign 
attachment  instituted  against  property  belonging 
to  these  sovereip^ns  in  their  public  capacity  by 
the  holders  of  Spanish  and  Portuguese  bonds 
were  stayed  by  prohibition.  In  The  Unitsd  States 
V.  Wilder  (3  Sumner's  U.  S.  First  Giro.  Bep. 
313)  a  question  arose  whether  property  belong- 
ing to  the  government  was  liable  to  make 
contribution  in  a  case  of  general  average.  Mr. 
Justice  Story  said:  "It  is  said  that  in  cases 
where  the  United  States  are  a  party,  no  remedy 
by  suit  lies  against  them  for  the  contribu- 
tion; and  hence  the  conclusion  is  deduced  that 
there  can  be  no  remedy  in  rem.  Now,  I  con- 
fess that  I  should  reason  altogether  from  the  same 
premises  to  the  opposite  conclusion.  The  very 
circumstance  that  no  suit  would  lie  against  the 
United  States  in  its  sovereign  capacity  would  seem 
to  furnish  the  strongest  ground  why  the  remedy  in 
rem  should  be  held  to  exist."  And  again, "  I  cannot 
therefore  but  think  that  the  circumstance  that  the 
United  States  can  in  no  other  way  be  compelled  to 
noiake  a  just  contribution  of  its  share  in  the  general 
average,  so  far  from  constituting  a  ground  to  dis- 
place the  lien  created  by  the  maritime  law,  does  in 
fact  furnish  a  strong  reason  for  enforcing  it."  The 
learned  judge  then  referred  to  the  cases  of  The 
Comus  (2  Dods.  Adm.  Bep.  464)  and  The  Prins 
Frederik  (2  Dods.  Adm.  Bep.  451),  and  observed : 
"A  distinction  was  taken  in  that  case,  which 
indeed  has  been  often  taken  by  writers  on  public 
law,  as  to  the  exemption  of  certain  things  from  all 
private  claims ;  as,  for  example,  things  devoted  to 
sacred,  religious  and  public  purposes ;  things  extra 
commerdum  et  quorum  non  est  commercium,  that 
distinction  might  well  apply  to  property  like  public 
ships  of  war,  held  by  the  sovereign  jure  coronas, 
ana  not  be  applicable  to  the  common  property  of 
the  sovereign  of  a  commercial  character,  or  engaged 
in  the  common  business  of  commerce."  And  again 
he  says :  "  In  the  case  of  The  Schooner  Exchange 
(7  Cranch  Bep.  116)  it  was  considered  by  the  court 
that  the  ^^und  of  exemption  of  the  ships  of  war 
of  a  foreign  sovereign  coming  into  our  ports  from 
all  process  was  founded  upon  the  implied  assent  of 
our  government.  But  it  was  not  decided  that  the 
other  property  of  a  foreign  Sovereign,  not  belon^ng 
to  his  military  or  naval  establishment,  was  entitled 
to  a  similar  exemption."  A  strong  illustration  of 
the  distinction  between  the  jurisdiction  in  rem 
and  in  personam  is  supplied  by  the  decision  of  Mr. 
Justice  Story  in  the  case  of  Clarke  v.  New  Jersey 
Steam  Navigation  Company  (1  Story's  U.  S.  First 
Circuit  Bep.  528).  "  The  real  point  of  controversy," 
he  says,  **  is  whether  the  respondent,  being  a  corpo- 
ration created  by  and  having  its  corporate  existence 
and  organisation  in  the  state  of  New  Jersey, 
is,  as  a  foreign  corporation,  liable  to  a  suit 
in  personam  in  the  Admiraltv  in  this  district, 
not  directly,  but  indirectly  through  its  attach- 
able property  here,  so  as  to  compel  the  appear- 
ance of  the  corporation  to  answer  the  suit, 
or  at  all  events  to  subject  the  property  attached  to 
the  final  judgment  and*  decree  oi  the  court.    The 


whole  argument  turns  upon  this  proposition* 
that  there  is  a  distinction  between  the  case  of  a 
private  person  and  that  of  a  corpoithtion.  The 
former  is  suable  in  the  Admiralty  by  process  of 
attachment,  in  a  suit  in  personam,,  against  his 
property  found  in  the  district,  although  he  may 
not  personally  be  found  within  the  district; 
whereas  a  corporation  is  liable  to  be  sued  only 
in  the  state  where  it  has  its  corporate  existence,  and 
from  which  it  derives  its  charter,  and  not  else* 
where,  although  its  property  may  be  found  in  the 
district  where  the  suit  is  brought."  Then  follow 
these  significant  words  :  "  If  tlie  present  were  a 
suit  in  rem  against  the  property  to  enforce  a  right 
of  property  or  a  lien,  or  to  subject  it,  as  the  of- 
fending thing" — the  expression  is  remarkable — 
"  (as  in  cases  of  pollision),  to  the  direct  action  of 
the  court,  the  case  could  not  admit  of  any  real 
doubt ;  for  in  all  proceedings  in  rem,  the  court 
having  jurisdiction  over  the  property  itself,  it  is 
wholly  unimportant  whether  tne  property  belongs 
to  a  private  person  or  to  a  corporation,  to  a 
citizen  or  to  a  foreigner,  to  a  resident  or  to  a 
non-resident,  to  a  domestic  or  to  a  foreign  corpora- 
tion. In  each  and  in  everv  such  case  the  jurisdic- 
tion is  complete  and  conclusive." 

I  am  disposed  to  hold  that,  within  the  ebb 
and  flow  of  the  sea,  in  the  case  of  salvage 
the  ohligatio  ex  quasi  controGtu  attaches  jure 
aentium  upon  the  ship  to  which  the  service 
has  been  rendered,  and  in  the  case  of  col- 
lision the  ohligaiio  ex  qiuisi  delicto  attaches  jure 
gentium  upon  the  ship  which  is  the  wrong-doer, 
whatever  oe  her  character,  public  or  private,  and 
such,  I  think,  was  the  inclination  of  Lord  Stowell's 
mind  in  the  case  of  the  Prins  Frederik,  and  in  the 
case  of  the  Swift  (1  Dods.  Adm.  Bep.  339),  to  which 
I  will  presently  advert.  But  it  is  not  necessary  in  the 
present  case  to  travel  to  this  goal,  because  a  nearer 
one  is  at  hand.  This  ship  cannot  claim  exemption 
as  a  ship  of  war.  She  carries  indeed  the  flag  of  the 
Porte,  bnt  she  is  not  equipped  in  any  sense  for 
war,  nor  docs  she  pretend  to  be  so.  Apart  from 
the  question  of  the  liability  Jure  gentium,  to  which 
I  have  adverted,  I  am  not  prepared  to  deny  that 
the  private  vessel,  for  instance,  the  yacht  of  the 
Sultan,  though  equipped  for  pleasure  and  not  for 
war,  would  be  entitled  by  international  comity, 
operating  (at  least  so  long  as  it  is  not  witn- 
drawn  by  the  State  conceding  it)  as  international 
law,  to  the  same  immunity  as  a  ship  of  war; 
though  dicta  to  the  contrary  may  be  found  in 
some  of  the  writings  of  some  lurists.  But  it  seems 
to  me  idle  to  contend,  in  the  face  of  the  evidence 
before  me,  that  these  six  or  seven  ships  are  not 
trading  vessels,  to  all  intents  and  purposes,  though 
they  carry  mail  bags.  But  again  I  am  not  oblig^ 
to  predicate  this  character  of  all  these  vessels ;  the 
one  before  me  is  actually  chartered  to  a  British 
subject,  and  has  been  by  him  publicly  advertised 
like  any  other  merchant  vessel  to  carry  cargo,  for 
which  he  is  to  receive  the  freight.  That  this  cargo 
is  liable  to  a  lien  for  salvage  nas  not  been  denied; 
but  suppose  under  the  24  Vict.  c.  10  the  owners  of 
the  cargo  were  to  bring  a  suit  in  rem  against  the 
ship  for  damage  to  the  cargo,  must  that  suit  be 
dismissed,  and  justice  so  far  denied,  because  the 
ship  was  only  chartered,  and  was  not,  according 
to  the  technical  term  of  English  law,  demised  to 
the  British  subject,  and  therefore  remains  the 
property  of  the  Khedive  P  Such  has  been  neces- 
sarily the    contention   of   the   counsel    for  tha 
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to  establish  that  he  is  entitled  to  the  privileges  of 
a  sovereign  prince,  according  to  the  criteria  of 
sovereignty  x^squired  by  the  reason  of  the  thing, 
and  by  the  nsage  and  practice  of  nations  as  ex- 
pounded by  accredited  writers  upon  international 
mrisprudence.  Secondly,  that  on  the  assumption 
he  is  entitled  to  such  privilege,  it  would  not  oust 
the  jurisdiction  of  this  court  in  the  particular  pro- 
ceeding which  has  been  institutea  against  this 
ship.  And,  thirdly,  that  assuming  the  privilege 
to  exist,  it  has  been  waived  with  reference  to  this 
ship  by  the  conduct  of  the  person  who  claims  it. 
I  pronounce  against  the  protest,  and  I  think  I 
must  in  justice  to  the  suitor  give  him  the  cost  of 
these  proceedings.  Having  regard  to  the  import- 
ance of  the  case,  if  any  leave  of  the  court  be  re- 
quired in  order  to  app^  from  this  decision,  I  will 
veadily  give  the  reqmsite  permission. 

Protest  overruled. 

APPENDIX. 
Brman  dn  13  Fevrier  1841.(a) 

L'aote  de  soumiaaion  que  ta  viena  de  faire,  les  sua- 
raaoea  de  fid^te  et  de  deyonement  que  ta  as  doim^s,  et 
Its  intsntiona  droitea  et  ainodrea  que  tu  aa  manifeatdea 
taut  i  mon  6gard  que  dana  lea  inwrdta  de  ma  Sublime 
Porte,  Bont  parvenuea  h  ma  oonnaisaanoe  aouveraine  et 
m'amt  M  fort  agr^blea.  En  oonaeqnenoe,  et  le  s^le  et 
la  aagaoit^  qui  te  oaraot^aent,  ainai  one  rezpdrienoe  et 
les  connaiaaanoea  que  tu  aa  aoquiaea  oana  lea  affairea  de 
I'Egjpte  pendant  le  long  eapaoe  de  tema  que  tu  aa 
oooap«  le  poate  de  gonveraeur  de  TEgvpte,  donoant  lieu 
4  oroire  que  tu  auraa  aoquia  dea  droita  k  la  faveur  et  k 
la  oonfiance  que  je  t'aocorde,  o'eat-^dire,  que  tu  en  con- 
nattras  toute  la  port^  et  toute  la  reoonnaiaaanoe  que 
to  devTM  en  avoir,  que  tu  t'appliqueraa  k  fairis  en  aorte 
que  oee  diapoeitiona  paaaent  a  tea  fila  et  It  tea  neveux,  je 
t'aooorde  le  gouvemement  de  TEgypte  dana  aea  anoieanea 
hliiitefl  tellea  qu'on  lea  trouve  dana  la  oarte  qui  t'eat 
einvoprte  par  mon  Grand  Vizier  aotuellement  en  foDotiona, 
Binnie  d'un  caohet,  avec  le  privilege  additionnel  de  I'her^- 
dit^  et  aveo  lea  conditiona  auivantea  : 

Ddaormaia,  quand  le  poste  aera  vacant,  le  gouvemement 
deTEgypte^oherra  en  hgne  droite,  de  I'alne  It  I'atD^,  dana 
la  race  maaouline  parmi  lea  fila  et  lea  petita-flla.  Quant 
h  leur  nomination,  elle  ae  fera  de  la  part  de  ma  Sublime 
Pi>rte.  Si  jamaia  le  deatin  voudra  que  la  ligne  maaculine 
soit  6teinte,  comme  dana  ce  oaa  ma  Sublime  Porte  devra 
oonf6rer  le  gouvemement  de  TEflrypte  It  une  autre  per- 
Sonne,  lea  enfana  mAlea  n6a  dea  fillea  dea  gouvemeura  de 
I'Egypte  n'auront  anoun  droit,  aucune  oapacite  legale  It 
la  encoeaaion  au  gouvemement.  Bien  que  lea  j^haa 
d*£gjnte  ayent  obtenu  le  privil^ge|de  I'b^redit^  ila  doivent 
eepenoant  6tre  oonaider^s,  quant  k  la  pr^s^anoe,  comme 
4tant  BUT  un  pied  d*egalit^  aveo  lea  autrea  vizira,  ila 
seront  trait^s  oomme  lea  autrea  vizira  de  ma  Sublime 
Porte,  et  recevront  lea  mdmea  titrea  que  Ton  donne 
aox  autrea  vizira  quand  on  leur  toit.  Lea  principea 
fond^s  BUT  les  loia  de  aiiret^  de  la  vie,  de  la  adret^ 
de^  la  propria,  et  de  la  oonaervation  de  rhonneur, 
prindpes  oonaaorSs  par  lea  ordonnanoea  aalutairea  de 
mon  Hatti  Sheriff  de  Qullian^(&) ;  toua  lea  trait^a  conclua 
et  It  oonolure  entre  ma  Subhme  Porte  et  lea  puia- 
sannea  amies,  aeront  oompl^ment  mis  It  execution  dana 
la^  provinoe  de  TEgypte  ausai ;  et  toua  lea  r^glemena 
faits  et  It  faire  par  ma  Sublime  Porte  aeront  auaai  mia 
sn  pratique  en  Egypte,  en  lea  conciliant  le  mleux  qu'on 
potoa  avec  lea  oiroonatancea  localea  et  lea  principea  de 
la  juatioe  et  de  T^uit^.  En  Egypte,  toua  lea  impdta, 
tons  lea  revenue,  aeront  per9ua  et  reoueillia  en  mon  nom 
sonverain;  attendu,  oependant,  que  lea  Egyptiena  auaai 

(a)  See  Leaur,  Annuaire  Hiatorique  Univerael,  1841. 
Apn.  p.  127,  where  ia  given  a  document  almoat  identical 
mm  tnis,  entitled,  *'  Hatti-Sch^riff  du  Sultan  qui  confdre 
a  M^hdmet-Aly  rn^nSdit^  du  gouvemement  de  I'Egypte, 
mojsnnant  osrfeaines  oonditiona,"  but  the  date  ia  there 
TJb.  18. 1841.— Ed. 

(6)  8ss  State  Papers,  vol.  zzxi,  p.  1239;  Leanr, 
Aaanslie  Historiaos  tJnivsnal,  1888,  App.  p.  102,  whsrs 
tiM  dooiunsnt  Is  given  nndsr  date  of  Nov.  3, 1888.— Ed. 


aont  lea  aujeta  de  ma  Sublime  Porte,  et  afin  qu'un  jonr 
ila  ne  aoieut  paa  vex^a,  la  dime,  lea  droita,  et  les  autres 
impdta  qui  aeront  per9ua,  le  aeront  conformement  an 
ayat^me  Suitable  aaopt6  par  ma  Sublime  Porte,  et  Ton 
prendra  aom  de  payer,  d&a  que  le  tempa  du  payement  aera 
venu,  aur  lea  droitc»  ae  douane,  aur  la  capitation,  but  les 
dimea,  aur  lea  revenua  et  lea  autrea  nroduita  de  la  pro- 
vince de  r Egypte,  le  tribat  annuel  oont  le  ouantum  est 
ina^r^  et  ormae  dana  un.au tre  firman  imp^riaL(a)  Etant 
d'oaage  d'envoyer  toua  lea  ana  d'Egypte  dea  vivrea  en 
nature  aux  deux  ViUea  Saintea,  on  oontinuera  It  envoyer 
It  ohaque  endroit  a^par^ment  lea  vivrea  et  les  autres 
objeta.  quela  qu'ila  puiaaent  6tre,  oui  y  ont  M  envoy^ 
juaqu'a  pr^ent.  Comme  ma  Sublime  Porte  a  prie  la 
resolution  d'am^liorer  la  monnaie,  qui  eat  I'&me  des  op^ 
rationa  de  la  aooi^t^,  et  de  le  faire  de  mani&re  It  oe  que 
d^aormaia  il  ne  puiase  y  avoir  de  la  variation  ni  dana  I'aloi, 
ni  dana  le  prix,  je  permeta  que  Ton  batte  monnaie  en 
Egypte ;  maia  lea  monnaioQ  en  or  et  en  argent  que  je  te  per- 
meta de  battre  porteront  mon  nom,  et  aeront  tout-^iait 
aemblablea,  aoua  lea  rapporta  du  titre,  dea  prix  et  de  la 
forme  It  oellea  que  Ton  f rappe  icL 

En  tempa  de  paix,  18,000  hommes  aufilront  pour  le 
service  int^rieur  de  la  province  de  1' Egypte :  il  ne 
aera  paa  permia  d'en  augmenter  le  nombre.  Maia  vft 
^ue  lea  troupea  de  terre  et  de  mer  de  1' Egypte  aont 
inatitu^a  pour  le  aervice  de  ma  Sublime  Porte,  il  aera 
permia,  en  tempa  de  guerre,  de  les  porter  au  nombre 

Sai  aura  ^t^  jng^  convenable  par  ma  Sublime  Porte. 
>n  a  adopts  le  principe  que  lea  aoldata  employee  dans 
lea  autrea  partiea  de  mea  ^tata  aerviront  pendant  dnq 
ana,  an  bout  duqud  terme  ila  seront  ^ohang^s  oontre 
dea  recmes.  Cela  ^tant,  il  faudrait  qu'lt  cet  ^gard  Ton 
Buivit  le  m^me  ayat^me  en  Egypte  aaaaL    Maia  par  rap- 

Sort  It  la  dur^e  du  aervice,  on  a  adaptera  aux  diapoaitions 
ea  habitana,  ea  observant  It  leur  ^gard  ce  que  r^uit4 
exige.  U  aera  envoys  chaque  annte  It  Conatantinople  400 
hommea  pour  remplacer  d'antrea.  II  n'y  aura  aucune 
difference  entre  lea  marques  diatinctivea  et  lea  drapeaux 
dea  troupea  qui  aeront  employee  Ut,  et  lea  marques  dis- 
tinotivea  et  lea  drapeaux  des  autrea  troupea  de  ma  Sublime 
Porte.  Lea  officiera  de  marine  Egy  ptienne  auront  les  mdmea 
niarques  diatinctivea  de  nades,  et  lea  Egyptiena  auront 
lea  mdmea  paviUona  que  lea  officiera  et  lea  b&timena  d'id. 
Le  Gouvemeur  d' Egypte  nommera  lea  officiera  de  terre 
et  de  marine  jusqu'au  grade  de  ColoneL  Quant  aux  nomi- 
nations aux  grades  superieurs  It  oelui  de  Colonel,  o*Sat-^ 
dire  de  Pacnaa  Miri  livi  (Oeneraux  de  Brigade)  et  de 
Pachaa  F^rik  (Oeneraux  de  Division),  il  faudra  abaoln- 
ment  en  demander  la  permission,  et  prendre  mes  ordres 
la-deaaua.    Dordnavant  lea  Paohaa  d' Egypte  ne  pourront 

Saa  faire  conatruire  dea  b&timena  de  guerre  aana  en  avoir 
emandd  la  permission  de  la  Sublime  Porte,  et  en  a^oir 
obtenu  une  autorisation  claire  et  positive. 

Attendu  que  chacune  dea  conditiona  arrSteea  comme  ol- 
deaaua  eat  adhdrente  au  privilege  de  Theredite,  ai  une 
aeule  d'ellea  n'eat  paa  ezeuutee,  ce  privilege  de  Therddite 
aera  auasitdt  aboh  et  annuld.  Telle  etant  ma  voloate 
supreme  aur  toua  lea  pointa  oi-deaaua  enonceea,  toi,  tes 
enfana  et  tea  deacendana,  reconnaiaa«nB  de  oette  haute 
faveur  aouveraine,  voua  voua  empreaaerez  toujours  It 
executor  scrupuleusement  les  conditions  etablies,  vons 
voua  garderez  bien  d'y  contrevenir,  voua  aures  aoin 
d'aaaurer  le  repos  et  la  tranc^uillite  des  Egyptisns  en  lea 
mettant  k  Tabri  de  toutea  injures  et  de  toutea  vsxationa, 
voua  ferez  dea  rapporta  ici,  et  demanderez  dea  ordres 
aur  lea  i^airea  importantea  qui  ooncement  oea  paya  Ut, 
etant  It  cea  fine  que  le  prdaent  firman  Imperial  qui  est 
ome  de  mon  reacrit  Sonverain  a  ete  eorit  et  vous  est 
envoye.  ___^ 

Imperial  Firman  to  the  Viceroy  of  Effypt^  settling  the 
Mode  of  Succession  to  the  Fctshalic,  and  grcmting 
certain  Privileges. {b) 

(Apr^a  lea  titrea  d'usage.)  (27th  Uay  1866.) 

Ayant  pria  connaisaance  de  la  demande  que  tu  m'aa 
aoumiae,  et  dana  laquelle  tu  me  faia  connaitre  que  la 
modification  de  Tordre  de  auoceaaion  etabli  par  le  iirmau 

(a)  See  Nonveau  Beoueil  General  de  Traitea  de  Mar- 
tena,  Samwer,  vol.  xv.,  p.  480,  where  ia  given,  **  Firman 
addrease  en  1841,  par  le  Sultan  au  vioe-roi  d'Egypte, 
fixant  le  tribnt  a  payer." — Ed. 

(6)  See  Stats  Papers,  voL  IvL,  p.  1167;  Archives 
Diplomatiqnes,  1866,  torn.  4,  p.  170.— Ed. 
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the  fona  of  triabiM  or  oonnntiona  hsTing  ut  politiosl 
rignlSi^tioD  oc  purport.  AdiI  in  tbe  eient  ut  Inrac  bainr 
inoonaliUnt  with  the  prinuiplei  Ikid  dovn  &boT«,  or 
OPpo>«d  to  my  urig^iul  toTsreien  righta,  it  will  bo  ireoM- 
■OT7  to  hold  them  u  null  kna  Toid  (a).  Wherefore  die 
miutioD  of  oonfoTmil;  or  non-oonformit;  to  tbete  rainoi. 
pla»  in  matten  when  a,  doobta  eiints  &>  regkidi  Egypt 
auM  b*  refured  to  m;  Sublime  Forte  previoiul;  to  anoh 
•nMi^emmita  bung  ooacluded.  And  when  in  the  muinei 
•splHIwd  kbore  anj  ipucial  ■rr&D^inente  ire  entered 
into  oonoerning' the  oiutomi  duties  in  £npt,inform»tion 
Oereot  mnst  be  truiBmitt«d  to  my  Sablime  Forte.  Alw), 
whon  uiy  confeianoe  reipeoCing  oommeroiml  traatiM 
tkkee  plkoe  between  m;  Qoi eniment  uid  other  powan. 
In  ordM  that  the  oommiToial  interasta  of  Egypt  may  be 
■ttmided  to,  the  opinions  of  tha  Esyptina  Adminiatntion 
thtiX  be  aon*iilt«d  thereon.  In  proobunktion  of  which 
thia  my  Imperial  Fimuui,  ct»t«d  5  Sefer  1284,  ia  now 
•ddnaMd  to  thee.  

firman  addreuad  to  the  Viceroy  of  Egypt,  JTancmlw  29, 

igea. 

(Apria  lea  litres  d'nuge.) 
n  eat  anpaiBn  da  dira  aombien  ma  solJioitads  est  grande 
ponr  la  proap^rittt  de  fimportante  Prorinae  d'Egypte, 
•t  ponr  racoToiHiement  dn  bian^tre  et  de  la  s^cnrit^  de 
•ea  habitwitf .  Toot  en  oonaacrant  ana  attention  idrieaae 
kn  maintien  intact  des  privil^ea  intdrieura  aooordes  K 
rAdminiatration  EgypLienne,  U  eat  de  mon  deroir  de 
!me  temps  le  strict  aoaomplueemeDt  dea 
I  da  cetta  admiDistration,  aait  en  vers  ma 
I  lea  habitants  de  la  proTinoe. 
litt  oouatqnenoe,  j'ai  aooepti  lea  fdoiroisaemeDta  qae 
tn  aa  donnia  et  lea  engagemanta  que  ta  aa  pris 
lelativame&t  ani  armea  et  am  bdtimenta  de  guemi. 
li  qa'k  regard  dea  relations  ext^rienrea   da  la 


Tinoe,  par  li 


0  sons  la  date  do 

in,  le 

18  lUbi-nl-Ahhir.  1286.(<;)  Senlement  la  qneation  finanoiire 
itant  nn  point  rital  poor  tons  lea  pays,  si  la  qaotit^  des 
impdU  eat  anp^rienre  am  moyens  dea  contribnables,  oa 
ai  lea  prodoits  de  ces  imp6ts,  an  lien  d'6tre  MavXit  am 
beaoina  rials  du  pays,  sont  absorbiSs  par  des  d^penses 
infrootneDsea,  on  a'expoae  incontaalablement  i.  des  pertes 
M  L  dea  dangera  incalonlables.  II  en  r^xolte  ponr  le 
SonreraiQ  dn  pays  le  droit  saar6  et  impreeonptibla  de 
muTaiUer  ayeo  aollioitnde  oet  important  objei ;  et,  poor 
qn'il  De  eDbsiate  pins  aaoon  doate  ni  malent^Ddu  k  oet 
^fard,  j'ai  d^<jid6  de  te  donner  les  i^olairoissementa  ani- 
Tanta,  qui  aarout  ^galemeat  portiSs  i,  ta  connaisaanoe  di 


et  p^rf  Da  eo 

.   I  anoane  maniJre 

de  oea  impota  aoient  em. 
umoins  rdals  dn  paya,  et  i  oe 

ohai^i^i    ■  ■      .- 


inpSta  et  redei 

h  oe  qua  lea  sommea  prar 
ployiea  antremenl  qo'au 
qns  lea  habitanta  aoienl   _ 

aana  nne  ndoeaiitd  l^time  at  reoonnne.  Ua  Tolontd 
abeolne  eat  done  qoe  tu  aoina  at  ton  itle  lea  pin*  inoea- 
aants  aoient  dirig^a  tbts  oea  denz  Importanta  objels, 
Misai  biea  qae  aar  la  n^oaaaitj  qne  mea  BDJeta  dflgypte 
•olent  tonjonr*  tnitis  aTM  joatioa  et  ^niti.    De  m<me, 

i_ im^  j^  r^trangM  engacaant  ponr  de  longoea 

m  rerenn*  dn  payi,  je  ue  sannua  admettze  qne, 
'—11  laa  djtaila  des  raisoua  qui  penTent  7  fairs 


n'ait  «t«  prtelabl*. 
meat  obtenne,  oea  tommea  prilaT^ea  anr  lea  rarenna  da 
I'EgTpte  aoient  affeet^a  an  serrios  d'nn  smjimnt.  Ua 
Tolontj  aat  done  qn'en  BDonn  tamps  il  n*  aoit  fait  d'am- 
pmat  qa'apria  que  la  D^ceeait^  absoloa  d'y  arofr  Moonra 
aa*a  bien  dlablie,  at  mon  aatoriaation  prtalable  ofatenn. 
Tn  ooDrormaraa  d^sormala  tas  aotM  et  ta  oondnite  am 
taimea  formela  da  mon  pr^aant  Firman  Imperial,  qui  eat 
•n  tout  p^nt  oonforme  am  dnrita  at  ami  dsTOir*  n 
■paolifa,  ainai  qn'ani  i  '  " 
la  23  Cha6.».  1286. 

'elitaial. 


Solicitors  for  tho  Khedive,  MeLeod  and  Wat' 


Solic 


ADHXAAKTT   COTTKT   OF   TBZ 
CIVQUB   FOaT& 

Reported  by  J.  F.  AaruTALL,  Esq.,  BaRiatei<«t-Iiaw. 

Friday.  Feb.  14, 1873. 
{Before  Sir  R.  J.  Pbiujkobb.) 

The  Vivid, 

CoUUion — Skipe  moored — Fovl  berth. 

Where  a  vessel,  taking  up  a  berth  to  discharge,  give* 

another  a  foul  berth,  the  former  veasel  has  no  right 

lo  require  that  the  UUter  shaii  lake  more  than  the 

ordinary    and    usval   precauliona   againit    bad 

vieather,and  the  latter  having  takea  »ueh  preeau- 

lions,  taiU  not  be  reepatisiblefor  the  damage  lo  the 

former  retrdling  from   a  collision   which   mi^hl 

have  been  prevented  by  further,  but  anusual,  pre- 

cautions. 

Thib  was  a  cause  of  oolHsion  instituted  on  behalf 

of  the  owner  of  the  schooner  Victor,  against  the 

schooner  Vivid,  and  her  owner  intervening.    The 

fitaintiffs'  petition  stating  the  facts  wm  aa 
dIIowb  : — 

1.  On  tha  4th  Ang.  1S72,  the  Victor,  a  Bohoonar  of 
aever^ty  tons'  regiater.belongingtotheportof  Folheatone, 
manned  by  a  orew  of  foor  handa  all  told,  left  Weat 
Hartlepool  laden  with  a  cargo  of  ooala,  and  bound  for 
Hythe,  in  the  ooonty  of  Sent. 

Z.  The  Fi'^Jor  arrived  in  aafety  off  Hythe  about  mid- 
night on  the  night  of  the  8th  Aug.,  and  brought  up,  the 
wind  being  light  from  the  W.S.W.,  and  the  weather  very 
Sne.  About  G  a.m.,  od  the  moraiiig  at  the  9th  Aag., 
William  Deeriiam,  the  acting  pilot,  name  on  board,  and 
the  Yictor'i  boat  having  tieen  got  out,  ihe  waa  towed  to 
within  a  quarter  of  a  mile  of  the  beach,  and  about  a  mile 
to  tbe  westward  of  Hythe,  at  which  spot  she  was  brought 
up  about  9  a.m 


ooals  are  disoharafld  into  oarts  alongside  aa  long  aa  the 
tide  will  permit.  The  carta  when  loMad  are  drawn  up  by 
a  statioDary  ataam  engine.  There  ia  a  aaa  wall  facing  tlu 
beaoh,  opposite  the  plaoe  where  the  veaaela  diaobarge, 
and  there  are  two  gaps  or  openinga  in  this  aea  wul, 
■  brough  which  the  loaded  carta  are  ao  drawn  np  aa 
aforesaid. 

4.  When  the  Yicler  had  been  towed  into  tha  poaitiou  in 
tbe  aacond  article  mentioned,  the  awd  William  Deerham 
left  the  vessel  and  put  down  a  bnoy  to  mark  tbe  apot 
whera  the  anchor  ahonld  ha  let  go.    On  beaching  the 


fP9 


5.  The  Vwid,  the  veaael  prooeeded  againit  in  the  said 

'  '"  "m  with  a  oargo  of 

li  Aug.,  at  abont 


. , 1  prooeeded  a_. 

mentioned,  anived  at  Hjthe,  laden  with  a 
eoala,  on  tbe  morning  of  the  aaid  91' 
tOa.m.,  and  brought  Dp  atabont  a  qnart«r  <»  a  mile  from 
the  beaoh.  Bo&  the  Victor  and  tbe  Vimd  weighed 
anchor  at  tha  aame  time,  about  1  p.m.,  tor  the  purpoaa  c€ 
beaching,  and  the  Yivia  took  up  the  berth  which  had 
been  assigned  tor  the  Victor,  namely,  that  oppoaite  to  tiia 
aaaternmoet .  gap  or  opening,  and  thaienpon  tlioee  on 
board  the  Victor  were  compelled  to  beach  the  vaaaal 
oppoiita  to  the  western  mi  or  opening,  bat  at  tbe  M- 

rat  of  Joseph  Tibbe  Uorton,  the  ownar  of  tha  Vi/nH, 
Victor  was  hauled  off  again  and  baaohed  seam  to 
tha  Fivut,  a  little  to  the  westward  of  the  aaatemmoat 
gap  or  opening,  ao  that  the  ateam  englDB  ooold  work  the 
eoala  from  bota  vaasda  at  tha  aame  time. 


oapatan  on  tba  aaa  wall,  as  aaehoi  ont  aatam  on  tb*  port 
aide  with  oiffhtrtatliama  of  obaia,ninning  from  tbe  port 
hawMpipa,  and  a  oiing  qhain,  forbr-Cr*  fatiwma  in 
laDgtli,&aBi  Am  port  qurtat,  and  alndn  woAat  taA 
warp  fnm  bar  staiboaid  qiiattar.    Tha  vMi  wM  all 
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noored  with  her  ht«d  towards  the  beaoh,  and  daring  the 
9th  Ang.  ooala  were  worked  from  the  Teasels  in  the  usnal 


r.  On  the  night  of  the  9th  Ang.,  at  low  water,  the  wind 
began  to  freshen  from  the  sonth-west,  and  on  the  morning 
of  the  10th  Aog.,  the  wind  beioff  south,  and  increasing  in 
foroe,  and  the  tide  flowing,  those  on  board  the  Vwid 
nf'gleMoted  to  take  due  and  proper  precautions  to  keep 
that  vessel  in  her  proper  berth,  and  about  3  a.m.  the 
stem  of  the  Vivid  swung  round  to  the  westward,  and  she 
oame  into  collision  with  the  Victor ^  the  port  counter  of  the 
Vivid  striking  the  starboard  quarter  of  the  Fictor,  carry- 
ing awav  the  main  rail,  quarter  pieoe,bulwarkB,8tanchions, 
o£un  plates  ooTering,  board,  and  inflicting  other  serious 
damage.  The  Victor  fllled  with  water  and  grounded,  and 
as  the  tide  ebbed,  the  Virnd  set  upon  her  and  inflicted 
further  damage. 

8.  At  low  water,  holes  had  to  be  bored  in  the  sides  of  the 
Victor  for  the  purpose  of  letting  the  water  out,  and  her 
cargo  was  discnarged.  She  was  temporarily  repaired  on 
Hythe  beach,  it  being  impossible  proi>erly  to  repair  her 
there,  she  was  then  taken  to  Folkestone  harbour,  where 
some  repairs  were  effected,  and  she  was  subsequently 
properly  repaired  at  Whitby.  The  Victor  was  detained 
for  fifty-six  days  daring  Uie  completion  of  the  said 
repairs. 

9.  Those  on  board  the  Vivid  neglected  to  take  sufficient 
means  proi>erly  to  moor  and  secure  the  Vivid, 

10.  The  aforesaid  collision,  and  the  damage  thereby 
occasioned,  was  solely  occasioned  by  the  matters  herein- 
before stated,  or  otherwise  by  the  negligence  and  improper 
management  of  those  on  board  the  Vivid,  and  those  on 
board  the  Victor  in  no  way  contributed  to  the  same. 

The  defendant's  answer  admitted  the  truth  of 
the  allegations  in  article  3  of  the  petition,  and  the 
other  fiEu;ts,  except  as  to  the  mooring  of  the  Vivid, 
were  substantially  proved.  The  defendants'  answer 
alleged  that  the  Vivid  was  "duly  and  properly 
moored,"  and  it  was  proved  that  she  bad  a  warp 
from  her  bows  to  a  capstan  in  the  sea  wall,  and 
her  starboard  anchor  out  with  ninety  fathoms  of 
chain.  The  chain  led  aft,  and  her  anchor  lay  off 
her  starboard  quarter,  and  she  also  had  a  spring 
from  her  starboard  quarter  to  the  chain.  At  the 
high  tide,  before  the  collision,  the  warp  of  the  Vivid 
was  removed  to  another  capstan  further  away  from 
the  Victor,  and  her  ropes  were  all  hauled  taut. 
The  wind  was  proved  to  be  about  S.  by  E.  The 
answer  pleaded  inevitable  accident,  and  further 
alleged 

The  Victor  was  not  moored  in  a  proper  place,  having 
regard  to  the  Vivid,  or  at  a  proper  mstance  from  her. 

The  defendants,  in  their  preliminary  act,  had 
omitted  to  answer  paragraph  7,  as  to  the  course 
and  speed  of  the  other  vessel  when  first  seen ; 
paragraph  8,  as  to  the  lights  of  the  other  vessel ; 
and  paragraph  9,  as  to  the  distance  and  bearing  of 
the  vessel  wnen  the  other  was  first  seen. 

Witnesses  were  called  for  the  plaintiffs  to  prove 
that  if  the  Vivid  had  had  a  rope  from  her  starboard 
quarter  to  the  shore,  it  would  have  kept  her  from 
swinging  round,  and  that  an  anchor  and  chain 
earned  out  in  a  line  perpendicular  to  the  Vivid^s 
starboard  side,  and  leaaing  from  her  starboard 
quarter,  would  have  had  the  same  effect.  The 
witnesses  for  the  plaintiffs  also  alleged  that  it  was 
customary  in  bad  weather  to  so  moor  a  vessel  dis- 
charging at  H^he.  This,  however,  was  denied  by 
defendant's  witnesses,  who  alleged  that  the  Vivid 
was  moored  in  the  manner  usual  at  that  place. 
Evidence  was  also  given  by  the  plaintiffs  to  show 
that  if  the  Vivid  had  hoisted  her  mainsail  it  would 
have  had  the  effect  of  keeping  her  away  to  the 
eastward,  and  from  the  Victor. 

The  sea  wall  at  Hythe  runs  nearly  east  and  west. 
The  ooUiflion  ocoorred  by  tihe  Vioid  \maxl^  ^rc^oa 
nmzul  to  the  westward  by  One  iovce  ol  ^q  inxidu 


E.  E,  Webster,  for  the  plaintifiTs. — ^I  cannot  con- 
tend that  the  Victor  acquired  any  prior  right  to 
the  berth  by  laying  down  a  buoy,  bat  I  Bi^bmik 
that  the  Vivid  was  not  properly  moored,  in  aooordf 
ance  with  the  usual  custom  of  the  place.  Shi 
ought  to  have  been  better  secured.  When  (h 
weather  became  worse  she  was,  even  if  suffidendj 
moored  in  the  first  instance,  bound  to  have  taken 
further  precautions  l)y  hoisting  her  mainsail  and 
letting  out  another  anchor  or  a  rope  to  the  sbofei 

W,  0,  F.  PhiUimore,  for  the  defendants.— Tht 
Victor,  in  the  first  instance,  gave  the  Vivid  a  foal 
berth,  and  was,  therefore,  not  entitled  to  call  npoi 
her  to  take  more  than  the  usual  precautions.  Hibib 
were  taken  according  to  the  eyidence. 

B.  E.  Webster,  in  reply. — ^The  defence  as  of  gbiiv 
a  foul  berth  is  not  sufficiently  raised  in  the  pktf 
ings.  The  defendants  did  not  answer  the  artidsi 
of  the  preliminary  acts  as  to  this  point. 

Sir  K.  Phillimors. — ^The  court  has  in  this  cmb 
good  reason  to  regret  the  absence  of  nautical  aa- 
sessors ;  the  more  particularly  as  here  the  coUiiiGB 
took  place  between  two  yessels  moored  or  atanchcr, 
and  as  there  is  all  the  greater  diflSculty  arisiitf 
from  the  contradictory  eyidence  as  to  the  low 
customs.  It  is  unnecesf^ary  to  reiterate  the  facts  m 
they  have  been  practically  admitted.  The  actioa 
is  brought  by  the  owners  of  the  schooner  Vidim 
against  the  Vivid,  and  is  founded  upon  chargei 
which  m^  be  classed  under  three  neads;  hii^ 
that  the  vivid  ought  not  to  haye  been  placed  in 
the  berth  which  had  been  preoocupiea  by  the 
Victor's  buoy ;  secondly,  that  the  Vivid's  mooriag 
was  insecure ;  thirdly,  that  a  want  of  care  «ai 
suggested,  inasmuch  as  the  Vivid  ought  to  hsfe 
taken  further  precautions  when  the  state  of  the 
wind  and  weatner  materially  altered.  As  to  the 
first  point,  it  was  not  insisted  on,  and  was  rightlj 
abanaoned  by  Mr.  Webster  in  his  argumeDt 
In  fact,  there  was  no  evidence  that  a  buoy  wis 
sufficient  to  retain  possession  of  a  berth  by  the 
local  custom,  and  I  know  of  no  authority  for  such 
a  proposition  according  to  the  general  maritiiDe 
law.  Secondly,  as  to  the  insecurity  of  themoorixig 
of  the  Vivid,  it  was  very  properly  admitted  by  Mr. 
Webster,  with  his  usual  candour,  which  does  noi 
in  any  way  detract  from  his  merits  as  an  advocate, 
that  the  Vi/vid  was  securely  moored,  so  for  as 
ordinanr  precautions  were  concerned.  There  mi 
a  rope  from  forward  to  a  capstan  on  shore,  and  she 
had  an  anchor  out  with  eighty  fathoms  of  chain, 
and  a  spring  from  her  starboard  quarter  to  the 
chain,  accoroUng  to  the  usual  custom.  By  the  evi- 
dence of  those  who  were  in  the  habit  of  unloading 
ships  in  the  port,  and  had  experience  of  the  general 
character  of  the  place,  and  or  the  wind  and  weather 
there,  such  a  precaution  was  ordinarily  suffideot 
Another  anchor  might  have  been  useful,  but  the 
question  remains  whether  it  was  necessary.  It 
has  been  said  that  the  change  of  wind  to  S.E. 
necessitated  a  second  anchor,  and  it  has  been  sug- 
gested that  if  another  anchor  had  been  used,  the 
collision  would  not  have  occured.  That  quesdoa 
I  shall  farther  have  to  consider  under  the  third 
charge ;  but  at  present  I  must  hold  that  a  second 
anchor  was  not  originally  necessary.  Thirdly,  tf 
to  the  charge  of  subsequent  want  of  precautioii*  I 
will  first  dispose  of  the  question  of  Uie  mwr— '"^ 
I  have  no  warrant  for  concludhig  that  the  us  of 
the  mainsail  would  have  been  an  Affimgnt  jimoBi 

\^<(ycv^«cA\Tvdaed  the  evidenoe  tsnds  ia  ahow  w 
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Itttinff  go  of  a  second  anchor  wonid  have  been  a 
Yuefal,  although  not  in  the  first  instance  a  neoes- 
■ary  precaution.  Then  comes  the  question,  was 
the  Victor  in  a  condition  to  re(^uire  from  the  Vivid 
this  nnusual  precaution  P  This  is  to  be  answered 
by  the  answer  to  this  previous  question,  viz. :  Did 
or  did  not  the  Victor  give  the  Vivid  a  foul  berth  P 
On  this  point  I  have  no  hesitation,  and  I  am  of 
minion,  without  doubt,  that  the  Victor  did  give  the 
Vivid  a  foul  berth.  The  only  other  question 
with  regard  to  this  is,  whether  there  is  a  suffi- 
cient statement  of  that  fact  in  the  pleadings? 
And,  first,  with  regard  to  the  defendants*  preli- 
minary act,  there  was  perhaps  no  necessity  to 
answer  articles  7  and  8,  but  I  am  of  opinion  that 
article  9  ought  to  have  been  answered.  If  I  could 
see  that  any  injury  had  arisen  to  the  plaintiff 
throagh  this  omission,  I  should  have  been  inclined 
to  have  given  him  the  full  benefit  of  my  decision, 
bat  it  was  fairly  admitted  that  it  made  no  difference 
to  the  plaintiffs.  The  answer  filed  on  behalf  of  the 
defendants  gives  full  notice  to  the  plaintiffs  that 
this  important  question  will  form  part  of  their 
defence.  The  fbcts  stated  in  the  answer  not  only 
indicate  the  defence,  but  in  article  9  of  the  answer 
it  is  distinctly  stated  that  the  Victor  was  not 
moored  in  a  proper  place,  having  regard  to  the 
Vivid  The  plaintiffs  therefore  were  well  apprised 
of  the  nature  of  the  defence,  and  must  therefore  be 
supposed  to  have  made  the  best  case  in  their  power 
to  meet  the  charge  against  them.  I  am  of  opinion 
that  it  is  substantially  proved  by  the  evidence  that 
the  Victor  gave  the  Vtvid  a  foul  berth.  I  cannot 
think  that  a  vessel  which  has  given  another  a  foul 
berth  can,  if  by  bein^  in  the  way  of  that  vessel  she 
receives  damage  by  the  swin^ng  of  that  vessel,  pro- 
perly complain.  Unless  ordinary  precautions  have 
been  neglected,  I  consider  it  to  be  a  sound  proposition 
of  law  that  a  man  who  has.  by  placing  his  vessel 
too  near  another,  given  the  latter  a  foul  berth,  has 
no  right  to  demand  that  extraordinary  precautions 
riiould  be  taken.  Taking  this  to  be  a  sound  pro- 
position of  law,  I  must  hold  that  the  Vivid  having 
taken  the  ordinary  precautions  in  the  first  instance, 
was  not  afterwaras  bound  to  take  extraordinary 
precautions,  and  I  must  dismiss  the  Vivid  from 
this  suit  with  costs. 

Solicitor  for  the  plaintiffs,  John  Mirhter, 
Solicitor  for  the  defendants,  WoUaston  Knocker, 
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OH  APPIAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 
B«port«d  by  J.  P.  Abfivail,  Esq.,  Barriatermt-lAw. 

Tuesday,  Feb,  4,  1873. 

(Present:  The  Bight  Hons.  Lord  Justice  James, 
Sir  Barnes  Peacock,  Lord  Justice  Mellish,  and 
Sir  MoiTTAOUE  Smith.) 

The  San  Boman. 

Damage   to    cargo  —  War  —  Fear  of  capture  — 

Reasonable  delay. 

An  appreheneion  of  capture  by  enemies*  cruisers  in 
time  of  war^  fotinded  on  circumstances  calculated 
to  affect  the  mind  of  a  master  of  ordinary  cottragst 
iuaqment,  and  experience,  wiU  justify  him  in  de- 
Ja/ymp  his  ship  vn  port  during  the  eonHnuance  of 
ihe  ruk  qf  oapiwe,  and  the  ship  is  not  responsible 
4namsU%nrsmin  the  AdmUraUy  Oourtfor  damage 
io  ihe  cargo  eansed  by  such  reasonahls  detayt  if  the 


voyage  is  uUvmately  completed  and  the  cargo  is 
delivered, 
Semble,  thai  if  the  voyage  were  abandoned,  and  the 
cargo  not  delivered  according  to  the  contract,  ihe 
shipowners  would  be  bound  to  show  that  they  had 
been  actually  prevented  from  performing  ihe 
voyage. 
This  was  an  appeal  from  a  decree  of  the  High 
Coart  of  Admiralty  in  a  cause  of  damage  to  cargo 
instituted  in  that  court  on  behalf  of  Messrs.  Ander- 
son, Anderson,  and  Co.,  merchants  of  London, 
against  the  North  German  ship  8an  Roman  and 
her  freight,  and  against  her  owners  interyening. 
The  San  Roman  was  chartered  to  carry  a  cargo  of 
timber  from  Vancouver's  Island  to  a  port  in  the 
United  Kingdom,  or  on  the  Continent,  and  the 
cargo  was  consigned  to  the  plaintiffs.  On  her 
voyage  from  Vancouver's  Island,  the  vessel  put 
into  Valparaiso  in  distress,  and  her  master  there 
learned  of  the  existence  of  war  between  France 
and  North  Germany,  and,  as  thero  were  French 
men-of-war  froqnently  entering  and  leaving  the 
port  of  Valparaiso,  he  remained  in  that_port  from 
23rd  Sept.  1870,  till  23rd  Dec.  1870.  The  ques- 
tion in  the  Admiralty  Court  was  whether  tiie 
master,  by  English  or  North  German  law,  which  was 
shown  to  be  practically  the  same  in  such  a  case 
in  both  countries,  was  justified  in  his  delay.  The 
learned  judge  of  the  Admiralty  Court  (Sir  B. 
PhiUimoro)  held  that  the  master,  acting  on  a  reason- 
able apprehension  of  capture,  was  justified  in  re- 
maining in  port.  From  this  decree  the  plaintifb 
appealed.  (The  fincts  and  judgment  of  the  learned 
judge  of  the  Admiralty  Court  are  reported  26 
L.  T.  Bep.  N!  S.  948 ;  ante  p.  347.) 

Butt,  Q.  C.  (Cohen  with  him)  for  the  appellants. 
— ^The  ffk'ts  show  no  such  risk  of  capture  as  justified 
this  delay.  There  must  be  an  actual  operative 
restraint  to  justify  a  master  remaining  in  port.  If 
the  state  of  things  during  a  war  is  such  that  the 
probabilities  are  greatly  in  favour  of  capture  if  the 
ship  puts  to  sea,  no  doubt  the  master  is  bound  to 
stay  m  port ;  but  if  the  probabilities  are  in  favour 
of  escape,  the  master  ought  to  go  to  sea.  It  is  a 
ouestion  of  what  a  reasonable  man  would  do  under 
tne  circumstances.  Even  if  the  North  German 
Government  had  made  it  illegal  for  North  German 
ships  to  put  to  sea  during  the  war,  on  the  ground 
that  so  doing  would  give  the  enemy  greater  means 
of  carrying  on  the  war  by  capturing  their  property, 
this  would  be  no  justification  in  the  case  of  a  ship 
caririn^  English  goods,  and  would  not  be  recognised 
by  ifnghsh  courts.  There  is  no  evidence  that  French 
men-of-war  were  cruising  off  Valparaiso.  It  is 
not  shown  that  when  they  left  that  port,  they  did 
not  go  ri^ht  away  from  it.  Moreover,  there  is 
a  peculiarity  about  the  North  German  law  as  to 
delay  in  port,  which  should  make  the  court  cautious 
in  allowing  a  master  to  justify  his  delay  too  easQy. 
By  the  North  German  code  (see  report  of  case 
below)  where  a  master  remains  in  port  through 
fear  of  capture,  the  ownera  of  cargo  are  compelled 
to  contribute  towards  the  wages  of  the  crew  and 
expenses  as  for  general  average.  If  the  master  had 
gone  on,  he  would  have  had  no  more  employment 
during  the  war,  whilst  by  delay  in  port  he  con- 
tinued to  receive  wages,  and  expenses  were  in- 
curred; and  this  does  not  fall  exclusively  on  the 
shipowners.  This  he  could  daim  by  the  law  dT 
his  flag. 

hknyd  V.  Qwheri.  L.  Bep.  Q. B.  115;   18  L. T. Bep. 
N.S.a02;  21Cw.LawCM.a8^88S. 
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Milward,  Q.  C.  and  Clarkeon  for  the  respondents, 
were  not  called  upon. 

The  jadgpnent  of  the  Oourt  was  delivered  bv 
Lord  Justice  Mblush. — The  only  question  which 
their  Lordships  have  to  determine  in  this  case  is 
whether  a  German  vessel  called  the  8an  Roman 
was  justified  in  staying  at  Valparaiso  from  the 
23rd  Sept.  1870  up  to  the  23rd  Dec.  in  the  same 
year,  on  account  of  the  alleged  risk  of  capture  in 
consequence  of  the  war  which  then  existed  between 
France  and  Germany;  this  being  a  claim  of  the 
English  charterers  to  recover  compensation  on 
account  of  what  they  allege  to  be  an  unreasonable 
delay.  The  learned  judge  in  the  court  below  has 
laid  it  down  thatT  "an  apprehension  of  capture 
founded  on  circumstances  calculated  to  affect  the 
mind  of  a  master  of  ordinary  courage,  judraent, 
and  experience,  would  justifv  delay;"  and  their 
lordships  are  of  opinion  that  that  is  a  correct  state- 
ment of  the  law  of  England.  It  has  been  ad- 
mitted in  the  argument  of  the  appellants  that  it 
is  unnecessary  to  determine  whether  this  case 
ought  to  be  decided  according  to  the  law  of 
England,  or  according  to  the  law  of  Germany, 
because  there  is  no  practical  distinction  on  the 
subject  in  the  law  of  the  two  countries.  Therefore, 
the  question  their  lordships  have  to  determine  is 
entirely  a  question  of  fact,  namely,  whether  the 
German  master  had  during  the  time  such  an 
apprehension  of  capture  founded  on  circumstances 
calculated  to  affect  his  mind,  he  being  a  man  of 
ordinarjr  courage,  judgment,  and  experience,  as 
would  justify  delay;  and  their  lordships  agree 
with  the  learned  judge  in  the  court  below,  that 
there  was  a  sufficient  risk  of  capture  to  justify  this 
delay.  This  is  not  a  case  where  the  master  has  re- 
fused altogether  to  perform  the  contract.  No  doubt 
if  the  voyage  had  oeen  abandoned,  then  it  would 
have  been  necessary  to  show  that  he  had  been 
actually  prevented  from  performing  it ;  but  this  is 
merely  a  question  whether  there  was  a  reasonable 
cause  for  delay.  The  evidence  on  the  subject 
really  is  that  it  was  reported  at  yalp)araiso  and 
generally  known  that  French  vessels  of  war  were 
continually,  during  the  months,  at  any  rate,  of 
September  and  October,  and  for  a  part  of  November, 
sailing  in  and  out  of  the  harbour  of  Valparaiso, 
Valparaiso  being  the  great  harbour  on  that  coast, 
and  if  French  vessels  intended  to  capture  Grerman 
vessels,  they  were  more  likely  to  find  prizes  coming 
out  of  Valparaiso  than  from  any  other  harbour  on 
the  boast.  There  is  one  particular  ship  that  seems 
to  have  come  in  and  gone  out,  and  in  ten  days 
more  to  have  come  in  again.  It  appears  to  their 
lordships  that  the  German  captain  m  Valparaiso 
could  come  to  no  other  reasonaole  conclusion  than 
that  the  principal  object  of  these  French  war 
vessels,  of  which  at  one  time  there  were  as  many 
as  five,  in  Valparaiso,  must  have  been  to  capture 
German  vessels.  Besides  that,  it  appears  that  the 
newspapers  at  Valparaiso  published  reports,  correct 
or  incorrect,  of  captures  that  had  actually  taken 
place,  and  in  addition  to  that  it  appears  that  the 
master  went  and  consulted  the  consul  of  his  own 
nation,  and  the  consul  advised  him  in  the  strongest 
language,  in  fact  almost  ordered  him,  not  to  go, 
and  told  him  that  if  he  would  go,  he  must  give 
him  a  certificate  that  he  had  received  due  warn- 
ing not  to  leave  Valparaiso.  There  weie  other 
German  ships  in  that  \iarbo\XT,  ^ome  loaded  and 

some  nnloaded,  and  tbe  captama  ol  ^  ol  >}ii«ai         ^    ^^  ^ 

came  to  the  conclneion  tlaat  \t  woviVd  >»&  Vm^ptopec  \  \#^Txa3>a»i^\A  'Obj^ -fiV^^fc  ^ftiiwriMM^,— ^t^. 


and  unsafe  to  leave  Valparaiso  at  that  time,  b 
also  appears  that  the  master  was  far  from  being 
the  last  to  leave  when  the  French  vessels  had  for 
a  time  departed,  but  that,  on  the  contrary,  he  wu 
among  the  first  who  went  to  the  consul  and  »• 
quired  his  papers  for  the  purpose  of  leaving,  and 
left  accordingly.  Therefore,  there  is  nothing  to 
show  that  he  was  at  all  neglecting  or  wishing  to 
violate  his  duty  towards  the  owners  of  the  cargo. 
Their  lordships  agree  with  what  was  said  befa« 
in  the  judgment  in  the  case  of  the  Tei^Uom 
(L.  Bep.  4  P.  C.  171 ;  ante,  p.  214),  that  the 
owner  of  an  English  cargo  on  board  a  foreifin 
ship  cannot  expect  that  the  foreign  master  of  the 
foreign  ship  will  take  greater  precautions  widi 
respect  to  nis  goods,  or  will  ran  ^preater  risk  in 
their  defence,  than  he  woald  with  respect  to 
ffoods  owned  by  one  of  his  own  nationality.  If 
tneir  lordships  were  to  look  upon  this  case  u 
one  in  which  the  cargo  was  German  as  wdl  as 
the  ship,  or  a  case  in  which  both  ship  and  cvgo 
belonged  to  the  same  person,  and  then  woe 
to  ask  the  question.  Would  a  man  of  reasoDabb 
prudence,  under  such  circumstances,  have  set  ad 
or  waited  F  it  appears  to  their  lordships  raon 
clearly  that  a  man  of  reasonable  prudence  wouU 
have  waited.  Then  again,  when  it  is  remembered 
that  the  owners  of  the  cargo  are  Englishmen,  it 
must  be  a  matter  of  mere  ^esswork  whetbff 
the  cargo  would  have  arrived  in  England  soooer 
than  it  did  if  it  had  started  before ;  becanae,  ia 
the  first  place,  there  would  be  a  great  risk  of 
capture,  and  secondly,  whether  the  vessel  wen 
captured  or  not,  the  captain  of  the  Gatnan 
ship  during  the  whole  of  that  voyage  fiom 
Valparaiso  to  Cork  or  Falmouth,  and  from 
Cork  or  Falmouth  to  its  port  of  discharge,  woaU 
have  been  justified  in  taking  reasonable  pre- 
cautions to  avoid  French  vessels.  Again,  if  the 
ship  were  captured,  nobody  could  t^  how  kmg 
it  would  have  been  kept  before  it  was  sent  to 
France  for  the  purpose  of  bein^  condemned,  or 
how  long  it  would  have  taken  oefore  the  cargo 
arrived.  Therefore  it  is  by  no  means  certain  tut 
if  the  master  had  gone  to  sea  before  he  did  the 
cargo  would  have  arrived  any  sooner.  Witk 
regard  to  the  last  part  of  the  delay,  that  after 
the  13th  of  Nov.,  nobody  could  tell  for  a  time 
whether  the  last  French  vessel  woold  come  back 
or  whether  it  was  cruising  about. '  The  dslay 
between  the  11th  and  the  23rd  Dec.  is  too  short 
a  delay  to  be  a  matter  of  any  importance,  fet 
that  appears  to  be  accounted  for  oy  his  beui^ 
engaged  in  procuring  money  to  pay  his  expenses. 
On  the  whole,  their  lordships  are  of  opinion  that 
the  judgment  of  the  court  below  is  perfectly  iight< 
and  they  will  humbly  advise  Her  Majesty  that 
this  appeal  ought  to  be  dismissed  with  C06t8.(a) 

Appefd  dismitid. 
Solicitors  :  for  the  appellants,  Thomas  and  Ed' 
lams\   for  the  respondents,    Ingledew,  Inc»t  tod 
Oreening. 

(a)  The  judgment  in  this  case  bean  out  an  opfaaoatt- 
presaed  in  a  note  to  the  report  of  the  ease  in  the  vnji 
below  {ante,  p.  347),  that  tne  right  of  a  master  to  stijia 
port  for  a  reasonable  time  was  not  dependent  npoa  the 
exceptions  in  the  contract  of  alb«i^htnient  Ai 
excepted  perils  operate  only  a«  an  exoase  whff*  Aa 
voyage  is  absolutely  put  an  end  to,  and  a  master,  vMv 
he  carries  under  a  contract  oontaining  exoei^oM  ^^ 
\  ia  iuatiAed  in  delay  where  it  is  for  the  porpoas  itf  aMfe.dl 
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COUBT  OF    COKKOV    PLSA8. 

B«port«d  bj  H.  F.  Poolct  and  Johh  Ross,  Esqn., 

BarrUtenMit-Iaw. 


Saturday,  Feb,  8, 1873. 
Mobs-Le-Blanch  V,  Wilson. 

Me^uai  of  cons^ig^iee  at  foreign  port  to  accept  cargo 
— Demurrage — Power  of  master  to  land  cargo 
and  yet  keep  a  lieih  upon  it — Misdirection, 

When  tke  consignee  of  a  cargo  refuses  to  receive  it, 
the  master  of  tlie  vessel  mayt  at  common  law,  land 
and  yet  preserve  his  lien  upon  it  for  the  freight, 
provided  that  he  retain  dominion  over  the  goods, 

Semble,  thai  if  he  deposit  the  cargo  in  the  warehouse 
of  an  independent  wareJu)useman,  hi^  lien  for  the 
fireiaht  is  gone. 

The  plaintiffs  had  shipped  for,  and  consigned  to,  the 
d^endants  at  Buenos  Agnes,  a  smaU  qu4intity  of 
coal.  The  bill  of  lading  stated  tliat  the  **coal 
was  to  be  taken  from  the  ship  as  soon  as  the  master 
was  able  to  deliver,  or  was  to  be  laiided  at  the  ex- 
pense and  risk  of  tlie  consignees**  Wfien  the  ship 
reached  Buenos  Ayres,  the  consignees  refused  to 
take  the  coal.  The  master  kept  ilie  vessel  waiting 
28  days,  and  then  discharged  it  to  the  order 
of  the  consignees  of  the  ship,  who  afterwanrds  sold 
^  to  pay  freight. 

The  plaint^  having  sued  the  defendants  for  demur- 
rage and  other  expeyises,  caused  by  the  detention 
'  of  the  ship,  the  jury  were  told  by  Brett,  J.,  in 
answer  to  a  question  from  their  foreman,  that  the 
master  **covid  not  land  the  coal  and  keep  his 
lien:* 

Held,  that  this  direction  was  insufficient,  as  the 
cargo  might  under  certain  circumstances  be 
landed  withovl  loss  of  the  Uen.{a) 

(a)  The  qnestion  of  a  master's  lien  for  freight  and 
oiber  expenses  is  one  of  extreme  importanoe,  and  in  this 
oonntry,  at  least,  is  in  a  rer^  extraordinary  condition. 
Of  the  existence  of  snoh  a  hen  there  is  no  manner  of 
donbt;  bat  hitherto  it  has  alvrays  depended  npon  the 
goods  renuuDing  in  the  master's  possession  or  nnder  his 
oonirol.  If  he  onoe  oarted  with  the  goods,  he  lost  all 
ehbim  against  them  for  his  freight,  although  he,  or  his 
owner,  still  had  their  personal  aotion  against  the  shipper 
or  consignee.  The  master's  rights  over  the  goods,  how- 
6T«r,  went  no  farther  than  this,  according  to  the  law  of 
this  ooantry.  He  could  not  proceed  in  rem  in  the 
Admiralty  Conrt  against  them  tor  his  freight,  although 
that  court,  being  the  only  court  which  has  such  a  process, 
would  seem  the  natural  court  to  hare  jurisdiction  to 
enforce  a  lien  of  this  description.  In  the  United  States, 
on  the  other  hand,  the  master's  lien  may  be  enforced  in 
the  Admiralty  Court :  (See  Parsons  on  Shipping,  toI.  1, 
p.  173,  note,  and  the  cases  there  cited.)  At  the  same 
time  it  has  been  held  in  that  country  that  if  the  master 
deliTcrs  up  the  goods  to  the  consignee  unconditionally, 
the  master  loses  his  lien,  and  cannot  enforce  it  in  the 
Admiralty  Court :  (Bags  of  Linseed,  1  Black's  XT.  S.  Sup. 
CL  Rep.  106.)  Recently,  however,  this  power  of  en- 
forcing  a  lien  for  freight,  Ac,  by  Admiralty  process  has 
been  conferred  upon  shipowners  to  a  limited  extent  in 
this  country.  By  the  County  Courts  Admiralty  Jurisdic- 
tion Acts  Amendment  Act  1869  (32  A  33  Vjct.  c.  57), 
•eot.  2,  certain  Countv  Courts  have  jarisdiction  over 
elaims  arising  out  of  all  a^eements  relating  to  the  car- 
riage of  gooas  in  any  ship:  and  in  Cargo  ex  Argoa 
(decided  by  the  Privy  Council  on  appeal,  which  will  be 
reported  in  the  next  volume  of  these  reports)  a  master's 
lien  for  freight,  Ac.,  was  enforced  in  a  County  Court  by 
ft  proceeding  in  rsm  against  the  goods  carried.  It  is 
notioeable  uiat  in  that  case  the  master  did  not  part 
with  the  oontrol  of  the  goods,  having  warehoused 
them  in  the  port  of  London,  until  the  suit  had  been  in- 
■titated  and  bail  given.  If  he  had  parted  with  ^em  to 
the  owner  of  the  goods  it  is,  to  ny  toe  least,  doubtful  if 
he  eoaU  haye  «moed  hie  lien  ij  the  Adminlty  pro- 


This  was  an  action  for  not  accepting  a  certain 
Quantity  of  coal,  bought  by  the  plaintiffs  for  the 
aefendants,  and  shipp^  for  the  defendants  by  the 
plaintiffs  in  two  vessels  which  the  plaintiffd  had 
chartered.  The  plaintiffB  were  merchants  carrying 
on  business  in  Liverpool  and  London,  the  defen- 
dants were  me'cbants  carrying  on  business  at 
Liverpool  and  Buenos  Ayres. 

The  first  count  of  the  declaration  stated  that,  in 
consideration  that  the  plaintiffs,  at  the  request  of 
the  defendants,  would  receive  in  the  Thames,  in  a 
ship  called  the  Pitho,  a  large  quantity,  to  wic,  47^tous 
of  coal,  and  would  carry  the  same  from  thence  to 
Buenos  Ayres,  and  there  deliver  the  same  to  the 
defendants  or  their  assigns,  on  certain  terms,  the 
defendants  agreed  with  the  plaintiffs,  that  the  said 
coal  should  be  taken  by  the  defendants  or  their 
assigns  as  soon  as  the  master  of  the  ship  was 
ready  to  deliver ;  and  averred  that  the  coal  was 
received  on  board  the  ship  in  the  Thames  by  the 
plaintiff,  and  was  carried  thence  to  the  port  of 
Buenos  Ayres,  and  that  the  plaintiffs  and  the 
master  were  ready  and  willing  to  deliver  the  coal 
to  the  defendants  upon  the  said  terms,  and  that 
although  all  conditions  (except  such  as  the  plain- 
tiffs were  prevented  by  the  aefendants  from  per- 
forming) were  performed  by  the  plaintiffs,  ana  all 
things  happened,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  coal  taken 
from  the  ship  by  the  defendants  or  their  assigns, 
yet  the  defendants  did  not,  nor  did  their  assigns, 
take  the  coal  from  the  ship,  whereby  the  ship  was 
necessarily  detained,  and  the  plaintiffs,  who  had 
chartered  the  ship,  incurred  a  liability  to  the  ship- 
owners for  and  on  account  of  the  detention  of  the 
ship. 

The  second  count  stated  that,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendants, 
would  receive  in  the  Thames  in  a  certain  ship 
called  the  Pitho,  a  large  quantify  of  coal,  to  wit, 
47^tons,  and  would  carry  the  same  from  thence  to 
Buenos  Ayres.  and  there  deliver  the  same  to  the 
defendants  or  their  assigns,  on  certain  terms,  the 
defendants  promised  that,  in  the  event  of  the  said 
coal  not  being  taken  by  the  defendants  or  their 
assigns  from  the  ship  when  the  master  was  ready 
to  deliver  the  sam^  according  to  the  contract,  the 
master  might  land  the  coal,  and  that  the  defen- 
dants would  pay  to  the  plaintiffs  the  expense  in- 
curred in  and  about  such  landing;  and  averred, 
that  the  said  coal  ^as  received  on  board  the  said 
ship  in  the  Thames  by  the  plaintiffs  and  carried 
thence  by  them  to  Buenos  Ayres,  and  that  the 
plaintiffs  and  the  master  were  ready  and  willing 
there  to  deliver  the  coal  to  the  defendants  or  their 
assigns  npon  the  said  terms  and  according  to 
the  contract;   but  that  the  coal  was  not  ^en 

cess.  This  new  power,  however^  goes  only  to  a  limited 
extent,  as  the  Act  only  gives  jurisdiction  over  claims  not 
exceeding  3001.  This  creates  a  great  anomaly,  for  above 
that  sum  there  is  no  means  of  enforcing  the  lien  except 
bv  warehousing  the  goods  under  the  provisions  of  the 
Merchant  Shipping  Acts  Amendment  Act  1862,  sect  67, 
et  Beq.,oT  bv  retaining  possession  of  the  goods ;  there  is 
no  sufficient  remedy  against  the  goods  themselves  for  the 
costs  and  charges  to  which  the  master  is  put  by  the 
delay,  of  the  consignee  or  his  refusal  to  accept  the  goods. 
It  is  most  extraordinary  that  the  LegisUture,  in  extend- 
ing the  remedy  by  giving  jurisdiction  to  the  County  Courts, 
did  not  go  further  and  give  original  powers,  unlimited 
as  to  amount,  to  the  Admiralty  Court,  which  by  the 
same  Aot  aoquirea  jnrisdiotion  over  theee  oaoMesitbv 
by  waj  of  appeal  or  by  tnasf er.— Ed. 
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from  the  ehip  by  the  defendants  or  tbeir  assign t, 
although  a  reasonable  time  on  that  behalf 
elapsed  before  the  coal  was  landed  as  there- 
inafter mentioned,  and  that  the  coal  was  landed, 
and  in  and  abont  the  landing  thereof  the  plaintiffs 
incurred  great  expense,  and  that,  although  all 
oonditions  were  falfilled,  and  all  times  elapsed,  and 
all  things  happened  necesnarj  to  entitle  the  plain- 
tiffs to  hnd  the  coal  and  to  incur  the  said  expenses, 
and  to  be  paid  the  said  expenses  by  the  defendants, 
yet  the  defendants  had  not  paid  the  same  or  any 
part  thereof. 

The  third  and  fonrth  counts  were  similar  to  the 
first  and  second,  save  that  they  were  in  respect  of 
80  tons  of  coal  shipped  by  the  ship  Majestic  for 
Monte  Video.  The  fifth  count  was  a  money  count 
fbr  freight. 

The  defendants  pleaded  five  pleas  to  each  of  the 
special  counts :  first,  that  the  defendants  did  not 
promise  or  agree,  as  alleged;  secondly,  that  the 
plaintiffs  did  not  receive  or  carry  the  coals,  as 
alleged ;  thirdly,  that  the  plaintiffs  were  not  nor 
was  the  master,  ready  or  willing  to  deliver  the 
goods,  as  alleged ;  fourthly,  that  the  said  ag^ree- 
ment  in  the  count  mentioned  was  made  for 
certain  coal  called  "  smithy  coal,"  and  no  other 
different  coal,  and  not  the  coal  so  received 
or  carried,  as  in  the  count  mentioned;  and 
that  the  plaintiffs  put  and  received  on  board 
an  entirely  different  coal  from  the  said  Smithy 
coal,  as  the  plaintiffs  then  well  knew,  and  as  the 
defendants  aid  not  know,  nntil  the  time  of  the 
alleged  breach,  and  carried  the  same  to  Buenos 
Ajrres  (Monte  Video),  and  that  the  plaintiffs  and 
the  master  were  only  ready  and  willing  to  deliver 
the  said  different  coal  as  in  the  count  mentioned, 
where  the  defendants  or  their  assigns  did  not 
accept  the  said  coal ;  and  that  the  defendants  did 
not  promise  otherwise  than  as  in  the  plea  above 
mentioned,  and  there  was  no  receipt  of  coal  other- 
wise thati  as  above  mentioned ;  fifthly,  a  similar 
plea  alleging  that  the  plaintiffs  bought  the  coal  for 
the  defendants,  but  that  the  coal  was  not  accord- 
ing to  contract.  To  the  money  count  there  was  a 
plea  of  never  indebted.  The  plaintiffs  joined  issue 
thereon. 

The  action  was  tried  before '  Brett,  J.,  at  the 
Liverpool  Summer  Assizes,  1872,  when  the  fol- 
lowing facts  appeared  in  evidence: 

The  plaintiffs  had  chartered  the  ships  MajesHe 
and  Pitho  from  London  to  Monte  Video  and 
Buenos  Ayres  rei^pec^tivelv,  and  agreed  to  sell  to, 
and  to  ship  for,  the  defendants,  deliverable  to  them 
at  each  of  those  ports,  a  small  quantity  of  coal 
along  with  their  own  cargo — namely,  47^  tons  by 
the  Pitho  and  80  tons  by  the  Majestic.  The  bills 
of  lading  contained  this  clause  :  "  The  coal  to  be 
taken  from  the  ship  as  soon  as  the  master  is  able 
to  deliver,  or  to  be  landed  at  the  expense  and  risk 
of  the  consignees." 

The  Pitho  reached  Buenos  Ayres  on  the  28th 
Nov.  1869,  and  was  ready  to  discharge  the  coals 
on  the  23rd  Dec.  The  consignees  of  the  coals 
did  not  appear.  The  captain  advertised  for  them, 
and  kept  the  vessel  waiting  till  the  20th  Jan., 
when  he  landed  the  coal  to  the  order  of  the  con- 
signees of  the  ship,  who  sold  it  to  pay  the  freight 
and  expenses. 

The  Majestic  reached  Montevideo  on  the  8th  Dec. 
1869,  and  was  ready  to  diac\i8iigQ  tViQ  coal  on  the 

24th  Jan.  1870.  The  conB\giieQaiio\iCiiPV^im\i\K^VNi^         \^^  \!bA  oar^  he  was  not  boimd  to  f 
captain  advertiaed  for  ttom.   OiiftC3i\ak'ft^etqc5agi\&\'^^t»^SM>^^^^ 
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then  came  to  the  ship,  and,  baTing  examined  the 
coal,  refused  to  take  delivery  on  the  ground  that 
it  was  not  of  the  quality  agreed  npon.    The  load 
commercial  court  was  then  consalted,  and  the  coil 
was  landed  and  sold  under  a  decree  of  that  ooQit, 
on  the  8th  Feb.,  and  the  ship  was  detained  faj 
the  proceedings  till  March  12.      There  was  no 
evidence  of  the  existence  of  a  privileged  warebooH 
either  at  Buenos  Ayres  or  Monte  Video.    The 
owners  of    the    Majestic    afterwards    sued  tke 
plaintiffs  for  demnrrage,  and  recovered  damagM 
nrom  the  plaintiffs.    There  was  no  stipulation  ia 
the  charter-party  as  to  demnrrage.    The  plaintiii 
gave  notice  to  the  defendants  of  that  action,  but 
they  declined  to  interfere,  and  the  jury  found  i 
verdict  against  the   now  plaintiffs    for  foartea 
days'  detention,  at   42.  per   day,   56L ;   and  the 
verdict  was  upheld  by  the  conrt.    The  costs  and 
damages  of  that  action,  amoanting  to  206L,  wm 
claimed  as  damages  in  the  present  action,  sad 
there  was  also  cmimed  demurrage   at  41.  a  d^ 
in  respect  of  the  PUho,  the  other  pavtionlan  i 
damage  being  on  account  of  freight,  wages,  aj 
sustenance  of  crew,  Ao,     The  learned  indge  kft 
it  to  the  jury   to    say  whether  the  aefendaDta 
had  caused  the  delay  of  the  vessels  at  Mooto 
Video  and  Buenos  Ayres,  and  what  they  wers  es- 
titled  to  for  that  delay ;  secondly,  whether  it  ini 
a  reasonable  thing  for  the  plaintiffs  to  defend  Ihs 
action  brought  against  them  by  the  owners  of  thi 
Majestic ;  thirdly,  whether  the  action  was  defesdid 
in  a  reasonable  manner. 

«  After  the  learned  judge  had  summed  up  tti 
case,  one  of  the  jury  asked  whether  the  captsiD, 
**  after  he  stored  the  coal  at  the  port  still  rewsed 
his  lien,"  to  which  the  learned  judge  answered. 
"  He  cannot  land  the  coal  and  keep  his  lien.  He 
cannot  take  the  cargo  out  of  the  ship  and  keep  bit 
lien.*'  The  jury  then,  without  retiring,  found  for 
the  plaintiff,  damages  4991.,  which  amount  tbej 
stated  to  be  made  up  by  the  freight,  the  demiu^ 
rage,  and  the  costs  of  the  action  defended  by  ^ 
plaintiffs  against  the  owners  of  the  Pitho,  Thef 
assessed  the  demurrage  for  each  vessel  at  58C 
being  fourteen  days  at  41.  a  day.  Leave  wai 
reserved  to  ibove  to  reduce  then  damages  by  206L, 
the  costs  of  the  action,  or  such  sum  as  the  ooori 
should  think  fit. 

A  rule  was  afterwards  applied  for  and  refosed 
as  to  the  208L,  on  the  ground  that  the  qnesuon 
whether  the  plaintiffs  nad  acted  reasonably  is 
defending  the  action  was  a  question  for  the  joiy; 
but  granted  generally  to  set  aside  the  verdict  m 
have  a  new  trial  on  the  ground  that  the  jndce 
misdirected  the  jury  by  telling  them  that  if  toe 
masters  of  the  vessels  landed  the  coal  the  ship- 
owners would  lose  their  lien  for  the  freight,  and 
that  they  could  not  land  the  coal  without  loBBg 
the  lien. 

Feb.  10, 1873.— CAarZes  Bu9seU,  Q.C.  with  bim 
TreveVyan^  for  the  plaintiffs,  now  showed  canBe.— 
There  is  no  authority  to  show  that  the  master  hid 
not  a  right  to  hold  the  goods  in  his  own  hsndf 
so  long  as  there  was  any  possibility  of  the  coa- 
slgnee  coming  forward.  The  liability  of  tbe 
shipowner  as  carrier  continues  as  long  as  the  goodi 
are  on  board  (NeiUe  v.  Whitworik^  18  C.  B.,  N,  8t 
435 ;  34  L.  J.  155,  G.  P.),  and  the  special  danaeit 
the  bill  of  lading  was  introduced  for  the 
of  the  shipowner.    Even  if  the  master  was  < 
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dcpendentlj.  ^e  misdirection,  therefore,  waaira- 
BikWml,  ttw  mMler beinsin  no  sente  boand to  land 
the  cargo :  See  Black  v.  Bote  (2  Moo.  P.  C,  N.  S., 
377),  where  the  ooart  held  that  that  nottrithstand- 
ing  the  practical  power  to  keep  alive  the  hen,  the 
niBHter  was  entitled  to  retain  the  goods,  and  to 
reoeive  demurrage  till  the  oonsigneeb  came  to  fetch 
them.  There  ia  iiardlf  SQJ  authoritj  oa  the  point 
whether  a  captain  may  laud  under  an  ordinarf  bill 
of  lading  ana  jet  preserve  his  lien.  In  Smith's 
Ueroaatile  Law,  7th  edit.  p.  564,  it  is  said  that 
"  Aa  a  Uen  is  a  right  to  retain  posBesBian,  it  fol- 
lows of  course  that  where  there  is  no  poBaeaaion 
there  is  no  lien."  There  is,  indeed,  an  obiter 
dielum  of  Willee,  J.  in  MeijeriUiit  v.  Barber 
(L.  Bep.  2  C.  P.  54  1  2  Mar.  Law  Cas.,  O.  S., 
4S0)  to  the  effect  that,  had  there  been  no  Act 
of  Parliament,  according  to  our  law  he  might 
hvn  kept  the  goods  a  reaaonabla  time  on 
demurrage,  or  having  landed  and  warehoused 
them.  It  is  decided  in  Sotnet  v.  BiitUh  Empire 
Shaping  Company  (30  X.  J.  22i),  Q.  B.)  that  no 
person  poesessing  a  lien  can,  in  order  to  preserve 
It,  create  another ;  and  if  one  man,  who  is  entrusted 
with  the  goods  of  another,  put  them  into  the 
haoda  of  a  third  person,  contrary  to  orders,  he  is 
Kuiltj  of  a  conversion  -.  {Seydg  v.  Hay,  4  T.  B. 
SSO).  [Ba£TT.  J. — I  can  quite  see  that  if  a  captain 
tekes  a  warehonse  of  his  own,  or  if  he  stores  the 
sooda  in  a  privileged  warehouse,  he  maj  keep  his 
uen ;  but  in  everr  other  case  there  would  be  two 
liens.  KBiTIBO,  J.— The  amount  reallj  in  dispute 
is  BO  small  that  it  woald  be  scandalous  to  send 
the  cue  down  for  a  new  trial.  I  don't  think 
Willea,  J.,  in  Meyerttein  v.  Barber,  puts  it  that 
the  lien  could  be  preserved.  What  he  saTB  is 
itttber  an  authority  that  the  Uen  is  lost.]  Tbejr 
rUo  cited 

Abbot  on  Shippmc,  Gth  edit.  (1827),  p.  248. 
Abbot  on  Shippbg,  Ist  adit.  (1802). 
and  argued  that  in  the  first  edition  Lord  Ten- 
torden  Bad  been  m>>re  cantions,  and  states  what 
he  states  aa  a  matter  of  practice,  not  as  a  matter 
of  law. 

SoUur,  Q.G.  and  Baylie  for  the  defendants  sup- 
ported the  rule. — The  master  must  in  these  cases 
ttOt  in  a  reasonable  manner.  It  is  raonsCrous  Chat 
m  large  vessel  should  be  kept  waiting  on  account  of 
a  few  tons  of  coal.  It  is  wrong  to  assume  as  a 
matter  of  law  that  the  master  may  detain  the 
tfoods  as  long  as  he  pleases ;  and  the  question  for 
toe  jncy  here  was  whether  he  had  done  what  was 
reasonable  or  not.  Before  the  Uerchant  Shipping 
.Acts  the  shipowner  might  have  landed  at  bis  own 
risk,  as  may  be  seen  from  the  judgment  of 
"Willes,  J.,  in  Meyeralein  v.  Barber  {L.  Bep.  2 
O.  P.  54;  2  Mar.  Law  Cas.  0.  S.  420),  where 
he  says  that  the  duty  of  the  master,  in  case 
of  no  person  being  found  to  take  delivery,  or  to 
pay  freight,  would  have  been  to  deal  with  the 
goods  in  a  reasonable  manner,  regard  being  hod  to 
hie  lien  for  freight ;  and  that  accordii^  to  onr 
law  be  had  the  alternative  given  him  of  keeping 
the  goods  on  board  on  demurrage,  or  of  landing 
ftnd  warehousing  the  goods,  having  an  action  for  the 
ohargos.  [Ksatibo,  J.— In  your  view,  supposing 
th»t  ifsyffTsfein'a  case  bad  been  decided  before  the 
Iferohant  Shipping  Acts,  the  decision  would  have 
heen  lost  the  same.  Logically,  you  must  go  that 
T«»gtt>-  Bkbtt,  J,,  referred  to  the  judgment  of 
OtQBaiboa,J.  in  Srieluen  y.  Barktworth  [5K,  AN. 
aM.)J    Only  Bla<)k  v.  Bom  is  agunst  me,  and  that 


case  does  not  bear  the  meaning  put  upon  it  by  tlte 
other  side.  [Bbktt,  J. — To  understand  that  cue, 
yon  must  go  back  to  the  judgment  o(  Creasy,  C.  J„ 
m  the  court  below  for  tbe  adoption  of  his  ree- 
Bocs.  (a)  As  for  the  clause  in  tbe  bill  of  lading,  I 
think  tliat  entitled  tbe  captain  t{)  land  tbe  oou  at 
once,  but  you  go  further,  and  say  that  it  obliged 
him  to  land  at  onoe.J     They  also  cited 


It  was  ultimately  agreed,  at  the  suggestion  of 
the  court,  that  the  damages  should  be  reduoed  by 
the  561.  recovered  for  the  detention  of  ihePUIto. 

Keatino,  J. — The  circumstances  of  this  case  an 
peculiar.  The  case  having  been  summed  up  quite 
rightly  and  correctly,  one  of  the  jury  turns  round 
and  asks  this  question  of  tbe  learned  judge :  "Tbe 
jury  want  to  know  whether  the  captain,  when  he 
Stored  the  coal  at  that  port  sti|l  retained  his  lien  P  " 
Now  that  must  have  meant  did  he,  nnder  the  op- 
cumstances,  retain  his  lien,  and  had  the  judge 
said  "no"  simply,  there  would  have  been  no 
ground  for  setting  aside  this  verdict  on  the  ground 
of  misdirection,  because  there  was  no  evidence  that 
there  were  any  privileged  warehouses  at  the  port 
in  question.  But  the  judge  said  "  He  cannot 
land  the  coal  and  keep  his  lien ;  he  cannot  take 
the  cargo  out  of  the  ship  and  keep  his  lien."  We 
think  that  this  was  too  wide  a  proposition,  for  onr 
opinion  is  tbat  a  captain  may  land,  and  yet  keep 
his  lien  by  placing  the  goods  in  some  warehouse 
overwbicheither  he  or  tbe  consignee  of  the  shiphaa 
exclusive  oontrol.  Mr,  Holker  therefore  has  soma 
right  to  complain.  But  what  the  real  effect  of  the 
answer  was  upon  tbe  jury  we  are  unable  to  taj. 
If  the  damages  were  aobcted,  it  most  have  bean  to  ' 
a  very  slight  amount.  The  question  between  the 
parties  being  so  small,  they  are  quite  right  ia 
coming  to  terms.  Tbe  judgment  of  tbe  oonrt  ia 
tbat  the  rule  be  discharged,  each  party  paying  hia 

GaovB,  J. — I  am  of  tbe  same  opinion.  It  ap- 
peared to  me  when  the  rule  was  moved,  and  I 
still  think,  tbat  it  could  not  be  law  that  under  no 
circumstances  could  the  master  land  the  cargo 
without  parting  with  his  lien  for  freight.  Thean- 
thorities  only  show  that,  if  the  goods  are  landed, 
they  must,  in  order  to  preserve  the  tien,  be  SO 
landed  as  to  retain  the  master's  absolute  and  entire 
dominion  over  tbem— a  thing  which  rarely  oan  be 
done.  The  answer  of  my  brother  Brett  to  the 
question  put  to  them  was  qualified  only  by  tbe 
supposition  that  there  were  public  bonded  ware- 
houses at  the  port  of  discharge.  But  the  doubt 
I  entertain  is  as  to  tbe  sense  in  which  we  ought  to 
understand  tbe  question,  after  tbe  way  in  which 
the  learned  judge  summed  up  the  case.  I  am  of 
opinion  that  all  that  was  meant  was,  whether,  if 
the  master  lands  the  goods  at  the  ordiuary  landing 

Elace,  and  puts  tbem  into  an  ordinary  warehouse, 
e  thereby  parts  with  his  lien.  Undoubtedly,  if 
the  quoHt'On  was  put  in  tbat  sense,  the  answer 
would  have  been  correct;  and  because  the  answer 
goes  in  its  terms  somewhat  further,  we  are  called 
upon  to  say  tbat  the  question  was  not  put  in  that 


(a)  The  qoeitioD  beinr  as  to  the  t«rmi  of  a  ehartsr- 
put;,  it  hod  bmu  held  iu  the  oonrt  below  that  ths 
ohuiei-partj  intended  that  ths  master  ahonld  daliTR, 
and  the  meiohant  reoaiv*  at  tka  ihtp'i  aid*  aaoh  da;,  and 
"--'  ~  snob  daliv«i7  and  laosipt,  the  maatw  Masad  to 
...  ttw  goods,  aaa  Mso  OMNad  to  have  oaf 


be  reaponMbla  for  tM  goods,  a 
lien  on  tha  Booda. 
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sense.  There  is  this  fnrther  qDestion,  namely,  | 
whether,  within  the  rule  laid  down  in  Crease  v. 
Barrett  (1  C.  M.  &  R.  919),  and  other  caBes,  the 
oonrt  would  grant  a  new  trial  where  the  misdirec- 
tion has  not  conduced  to  a  wrong  verdict.  In  the 
present  case  I  cannot  possibly  see  that,  if  the 
alleged  misdirection  had  not  taken  place,  the  jury 
could  have  reduced  the  damages  by  more  than 
56L  That  I  think  is  the  largest  amount  that  can 
be  taken  off. 

Brett,  J. — I  am  of  opinion  that  my  answer  to 
the  jury  was  wrong,  because  it  included  the  case 
where  the  master,  after  landing  the  eoods,  de- 
posits them  in  a  warehouse  under  his  own  control, 
and  that  it  was  incorrect  to  say  that  in  such  a 
case  as  that  the  master  would  lose  his  lien  for 
freight.  The  point,  as  it  seems  to  me,  is  by  no 
means  an  easy  one.  This  is  a  case  in  which  the 
goods,  when  landed,  wculd  be  landed  in  a  port 
where  the  English  statutes  relating  to  public 
warehouses  do  not  apply.  There  was  no  evidence 
as  to  what  the  foreign  law  was,  and  therefore  the 
question  is.  What  are  the  rights  of  a  master  at  a 
port  where  there  is  no  English  warehousing 
statute  in  force,  and  no  evidence  of  any  low  dif^ 
ferent  from  the  law  of  England?  I  think  the 
judgment  of  Crompton,  J.  in  Erichsen  v.  Bark' 
worth  (3  H.  <fe  N.  894 ;  29  L.  J.  96,  Ex.)  shews 
that  there  may  be  a  case  where  the  master  may 
land  and  yet  keep  his  lien,  because  that  learned 
judge  says  that,  even  where  the  consignee  has 
neglected  to  accept  the  goods,  and  therefore  where 
he  must  be  assumed  to  be  in  fault,  the  master 
cannot  keep  the  goods  on  board  his  ship  for  an 
unreasonable  time*  What  must  he  do  with  them, 
then  P  It  seems  to  me  to  follow  that  there  must 
be  some  way  of  landing  them  by  which  his  lien 
may  be  preserved;  and  I  feel  now  clear  that 
Crompton,  J.,  had  it  in  his  mind  that  the  master 
m'ght  land  the  goods  and  still  preserve  his  lien 
for  freight,  if  he  kept  them  still  entirely  under  his 
own  exclusive  control.  The  dictum  of  Willes,  J., 
in  Meyerafein  v.  Barber  (L.  Rep.  2  C.  P.  38),  seems 
to  me  to  be  to  the  same  effect,  and  so  also  is  the 
passage  cited  from  Abbot  on  Shipping,  because  if 
oy  "  practice"  he  means  the  universal  practice  of 
merchants,  it  becomes,  as  it  seems  to  me,  part  of 


the  mercantile  law.  Whether  the  master  can  pre- 
serve his  lien  irrespectively  of  English  stataie 
law  as  to  public  warehoases,  or  of  any  foreign  Uw 
equivalent  thereto,  by  patting  them  into  a 
warehouse  belonging  to  a  third  person,  is 
a  question  which  is  not  necessary  for  us 
now  to  decide.  The  difficulty  which  pre- 
sents itself  against  the  master's  retaining  his 
lien  in  such  a  case  seems  to  nae  to  he  this,  that  then 
another  and  an  independent  lien  woald  exist ;  and 
I  doubt  very  much  whether,  if  the  master  were  so 
to  deposit  the  goods  on  shore  as  to  ^ve  another 
person  a  lien  upon  them,  he  would  not,  as  a  matter 
of  course,  lose  his  own  lien,  even  though  siidi 
other  person  should  undertake  to  the  master  not 
to  deliver  the  goods  to  the  consignee  witboat 
being  paid  the  master's  claim  for  freight.  Bat  ft 
is  not  necessary  to  decide  that  question  now. 
I  therefore  think  that  the  answer  which  I  gsTe 
to  the  question  put  to  me  was  wrong  in  its  terms.  I 
ought  to  have  answered  that  under  certain  d^ 
oumstances,  a  master  might  land  and  yet  keep  his 
lien,  but  there  is  no  evidence  that  he  could  hsve 
done  it  in  this  case.    If  that  had  been  the  answer 

given,  I  should  have  been  prepared  to  maintain  it; 
ut  the  answer  I  did  give  was  wrong,  and  likely  to 
lead  the  iury  to  a  wrong  conclusion.  Whi^  I  did 
say  may  have  affected  the  verdict,  hut  if  it  did  it 
was  to  a  very  small  amount.  Whether  it  coald 
have  affected  it  to  the  extent  of  56Z.,  I  doabt; 
because  it  does  not  by  any  means  follow  that^evei 
if  the  master  could  have  landed  the  g^oods  so  as  to 
preserve  his  lien,  he  was  bound  to  land  them ;  and 
the  jury  would  have  had  to  consider  whether, 
under  the  circumstances  of  the  case,  he  had  acted 
reasonably  in  keeping  the  goods  on  board  as  long 
as  he  did.  In  strictness  the  defendant  is  enti^ 
to  have  the  rule  made  absolute,  but  he  has  very 
rightlv  chosen  to  give  way  on  heing  fairly  met  by 
the  other  side. 

Buh  dhcharged,  parHes  agreeing  to  re^Moe 
verdict  by  561.  on  the  terms  thai  each  parpi 
should  pay  his  oum  costs  of  the  rule. 

Attorneys  f6r  plaintiffs,  Forshav)  and  HawhinL 
Attorneys  for  defendants,  Oregory,  £otoclt^«aod 
Co.  for  Hull,  Stone  and  Fletcher^  lAverpooL 
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ABANDONMENT. 

See  ColHsionj  Nos.  40,  44— If arin«  Insurcmce, 
No.  32— Salvage,  No.  8. 

APMTBATiTY  COUBT. 

1.  Conttn^eUon  of  statute. — The  High  Court  of 
Admiralty  will  not  give  a  deoision  npon  the 
oonBtmotion  of  a  statute  which  woidd  be  in  direct 
conflict  with  the  decision  of  a  oonrt  of  common 
law,  although  not  agrreeing  with  that  decision. 
(Adm.)     Cargo  e»  Argos ;    The  Hewsons  ...page  360 

2.  Prohibititm — Power  of  Sv/p&rior  Cowrte. — The 
High  Court  of  Admiralty  is  not  created  by  the 
statutes  extending  its  jurisdiction  a  superior  court 
so  far  as  to  take  away  from  the  superior  courts  at 
Westminster  the  power  which  they  possessed 
before  those  statutes  of  issuing  a  prohibition  to 
that  court.  &mith  y.  Brown,  ante,  p.  56,  ap- 
proved.  (Exch.  and  Ex.  Ch.)  James  v.  the  South 
Western  Railway  Company  326,428 

3.  Prohibition — Ship  of  foreign  power — Exemption       ^ 
— IntemaMonal    Iom — Jwrisdietion. — Where     a 
cause  of  collision  was  instituted  in  the  High  Court 

of  Admiralty  against  a  ship,  carrying  cargo,  but 
belonging  to  the  Khedive  of  Egypt,  who  claimed 
exemption  from  all  process  of  the  English  Courts 
on  the  ground  that  he  was  a  Sovereign  Prince, 
the  Court  of  Queen's  Bench  refused  to  grant  a 
prohibition  restraining  the  High  Court  from  pro- 
ceeding on  the  ground  that  the  question  of  juris- 
diction, being  a  question  of  international  law,  was 
one  which  that  court  was  peculiarly  fitted  to  de- 
cide in  the  first  instance.     (Q.B.)    Re  The  Char- 

kieh  538 

See  Collisicn,  Nos.  1,  2,  26,  27,  28,  29,  31,  32,  34, 
35,  36,  37,  38,  39,  41,  42,  ^S—Oom^lsory  PiloU 
aye.  No.  1 — Costs,  Nos.  1,  2,  8,  4,  6 — Covmby 
Courts  Admwralty  Jurisdiction,  Nos.  1,  2,  5 — 
County  Cowrt  Appeals,  Nos.  1,  2 — Damage,  Nos. 
1,  2 — Foreign  Enlistment  Act  1870,  Nos.  4,  5 — 
Jurisdiction,  Nos.  1,  2,  3,  4r— Limitation  of  Lia^ 
hility,  No.  2 — Marine  Insurance — ^No.  1 — Mort^ 
gage,  No.  4 — Necesscvries,  No.  1 — Practice,  Nos. 
1,  3,  4,  5,  6,  7,  8,  9,  10,  ll—Sahage,  Nos.  1,  23, 
24,  25,  26,  27,  28,  29,  30,  31-— !iPrtni<y  Masters— 
Wages,  No.  1. 

ADMIRALTY  COUET  ACT  1861. 
See  County  Courts  AdnUraXty  Jurisdiction,  No.  2 — 
Da/tnage,  No.  1 — Dama>ge  to  Cargo,  No.  2 — Lim^ 
tation  of  Liability,  No.  2 — Practice,  No.  4 — Bail' 
vage.  No.  19. 

ADVANCES. 
See  Marine  Insurance,  No.  85 — Mortgage,  No.  3 
— NeceseoMM,  Nob.  2, 7,  8, 14. 

AFFIDAVITS. 
See  Practice,  Nos.  6,  7,  8. 

Yau  L,  N.  8. 


AGENTS. 
See  Bottomry,  Noe.  10,  11,  12 — Necessaries,  Nos.  2, 
3,  7,  8,  9 — PrincipaX  and  Agent — Sale  of  Cargo 
by  Master,  No.  1. 

ALTERATION  IN  DECLARATION  ON  OPEN 

POLICY. 
See  Marine  Insurance,  No.  8. 

APPEAL. 
See  Coste,  No.  6 — County  Court  Appeals,  Nos.  1,  2 
—Practice,  No.  11— SaVoage,  Nos.  30,  31,  82. 

APPORTIONMENT  OF  SALVAGE. 
See  Salvage,  No.  22. 

ARBITRATION. 
See  Average  Stater — Marine  Insurance  Associc^ 

tion,  Nos.  1,  2. 
ARREST  OF  SHIP. 
See  Bottomry,  No.  13 — Limitation  of  lAahiUty, 
No.  2 — Pvraoy — Practice,  No.  4. 

ASSESSMENT  OF  DAMAGES. 
See  Colliti(m,  Nos.  39,  40,  41. 

ASSESSORS. 
See  Trinity  Masters, 

ASSIGNEES. 
See  DanMge  to  Cargo,  Nos.  1,  2 — Marine  Insurance, 
No.  34 — Marine  Insurance  Association,  No.  2. 

ATTACHING  OF  POLICY. 
See  Marine  Inswrance,  Nos.  10,  11, 12. 

AVERAGE. 
See  Qeneral  Average — Marine  Insurance,  No.  29. 

AVERAGE  STATEMENT. 
See  Foreign  Judgment, 

AVERAGE  STATER. 
NegUgence — Oood  faith — Erroneous  statement — ^Lto- 
bUity, — ^An  average  stater,  employed  by  ship- 
owners and  owners  of  cargo  to  investigate  ac- 
counts and  to  adjust  an  average  statement,  is 
in  the  position  of  an  arbitrator,  and,  so  long  as  he 
acts  in  good  faith,  is  not  liable  for  negligence  in 
making  an  erroneous  statement.  (C.  P.)  Thorns 
Sulphur  Company  v.  Loftus pa^e  455 

BAIL. 
See    Bottomry,   No.    14 — Foreign  Enlietment  Act, 
1870,  No.  4 — Limitation  of  lAuhility,  No. 
Neceuariee,  No.  15. 

BAILEE. 
See  Wharfinger, 


BARRATRY. 
See  Marine  Inawranee^  Noa.  ta^\4s^^x 


^^ 
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MARITIMB  LAW  CASES. 


SUBJECTS  OP  CASES. 


BILLS  OF  EXCHANGE. 
See  Bottomry  f  Nob.  1,  3, 4,  5 — Consignor  wnd  Con- 

signee.  Nob.  1,  2. 

BILLS  OF  LADING. 

1.  Shipotoner — Consignee — Contract. — ^By  the  laws 
of  England  and  of  the  North  German  Confedera- 
a  bill  of  lading  is  deoisive  as  between  shipowner 
and  consignee,  and  the  North  German  Code, 
although  providing  a  form  of  bill  of  lading,  does 
not  prevent  a  special  form  of  contract.  (Adm.) 
The  Patria page    71 

2.  Qua/ntity  shipped — Evidence — Onus  of  proof, — 
Bills  of  lading  signed  by  a  master  are  primd  facie 
evidence  that  the  quantity  named  therein  were 
received  on  board  by  him  ;  the  onus  of  rebutting 
this  presumption,  and  of  showing  that  a  less 
quantity  than  that  specified  was  received,  lies 
upon  the  shipowner.  (Ho.  of  L.)  McLean  v. 
Fleming   160 

3.  Bights  and  priority  of  holders — Acceptance  qf 
biUs  of  exchange  by  consignee. — ^Where  it  is  the 
custom  of  trade  to  ship  cargoes  as  against  bills 
of  exchange  drawn  in  sets,  and  each  annexed 
to  a  bill  of  lading,  the  consignee  acquires  no 
right  to  deal  with  the  bills  of  lading  until  he  has 
accepted  the  bills  of  exchange  ;  and  if  one  of  the 
bills  of  lading  comes  by  mistaJce  into  the  hands 
of  the  consignee  before  acceptance  of  the  bills 
of  exchange,  a  third  person,  to  whom  such  bill 
of  lading  is  given  as  security  by  the  consignee, 
and  who  has  knowledge  of  the  facts,  acquires 
no  rights  of  priority  as  against  the  holders  of 
the  other  bills  of  lading.  (L.  C.)  QiJhert  v. 
Chiignon  498 

See  Carriage  of  Goods,  Nos.  2,  3,  4,  13,  14,  15— 
Consignor  and  consignee,  Nos.  2,  3 — Damage  to 
Ca/rgo,  Nos.  1,  2 — Guarantee — Marine  Inswrance, 
Nos.  2,  13 — Salvage,  No.  7 — Wha/rfinger. 

BILLS  OF  LADING  ACT. 
Damage    to    Cargo,  Nos.   1,   2. 

BLOCKADE. 
See  Carriage  of  Chods,  Nos.  21,  27. 

BOAED  OF  TEADE. 

See  Port. — Ship. 

BOTTOMBY. 

1.  Bond — What  amounts  to — Pledge  of  ship — Bill  of 
exchange — Ko  maritvme  interest — MaHtime  risk. 
— ^An  instrument  drawn  in  the  form  of  a  bill  of  ex- 
change for  the  payment  of  necessary  disburse- 
ments, but  which  is  payable  after  the  arrival  of 
the  ship  at  her  destination,  and  pledges  the  ship 
'*  except  in  case  of  total  loss,"  is,  although  not 
stipulating  for  maritime  interest,  a  bottomry  bond. 
(Adm.)     The  EVpis 472 

2.  What  pledged — Mcmtime  risk — Freight  on  suh' 
sequent  voyage. — ^A  bottomry  bond  can  only  hy- 
pothecate something  which  is  in  danger  of 
perishing  by  maritime  risk  during  the  time  that 
the  bond  is  running,  and  therefore  cannot 
validly  pledge  freight  to  be  earned  on  a  voyage, 
after  that  maritime  risk  is  ended  and  the  bond  is 
forfeited.  (Priv.  Co.)  Smith  v.  The  Bank  of  New 
South   Wales;  The  Staffordshire 365 

3.  Collateral  security — Bills  of  exchange — Although 
a  bottomry  transaction  cannot  be  based  on  per- 
sonal  security,  bills  of  exchange  may  be  given 
in  addition  to  the  bond.    (Adm.  Ir.  and  Priv.  Co.) 

Id 101,  865 

4.  Bills  of  exchcmge — Collateral  secwrity — Presen* 
tation — What  sufficient. — ^Where  a  bottomry  bond 
has  been  given,  together  with  bills  of  exchange  pay- 
able ten  days  after  sight,  to  secure  an  advance,  and 
it  is  agreed  that  if  the  bills  on  presentation  are 
accepted  the  bond  BhaU  not  be  enforced,  but  the 


drawee  dies  before  the  presentation  can  take  place 
and,  his  executors  refusing  to  act,  probate  or 
letters  of  administration  have  not  been  taken 
out,  presentation  to  the  managing  clerk  at  the 
office  of  the  deceased  drawee  on  three  several 
days  is  sufficient  to  satisfy  the  terms  of  the  agree- 
ment  so  as  to  justify  the  bondholders,  on  the 
refusal  of  the  clerk  to  accept,  in  enforcing  the 
bond.  The  bondholders  are  not  bound  to  accept 
an  oif er  to  pay  after  the  bond  has  been  despatched 
for  enforcement,  where  they  ask  an  indemnity  for 
loss  in  case  of  seizure,  and  it  is  refused.  (Prir. 
Co.)  Id po^  365 

5.  Bxlls  of  exchange — Collateral  secwrity — Aeeeft- 
cmce  by  bondholders — Want  of  presentation  and 
protest — Validity  of  bond.  —  Where  a  bottomzy 
bond  on  ship,  freight,  and  cargo  has  been  giren 
by  the  master  of  a  ship  as  collateral  security  for 
a  bill  of  exchange  drawn  by  him  upon  the  bond- 
holders, on  the  understanding  that  if  the  biH 
is  properly  met  by  funds  being  placed  in  the 
hands  of  IJie  latter,  the  bottomry  bond  will  not  be 
enforced,  but  the  master  or  shipowners,  hsTing 
placed  no  funds  in  the  bondholders'  hands,  gire 
notice  that  they  do  not  intend  to  meet  it,  the 
bottomry  bond  is  not  bad  as  against  the  cargo, 
merely  upon  the  ground  that  the  bondhclden 
have  conditionally  accepted  the  bill,  and  have 
neither  presented  it  to  the  master  for  payment 
nor  protested  it.    (Adm.)     The  Onward S# 

6.  Necessity  for  convmunication  teith  owners  — 
Agency  of  master — Cargo — Repairs. — ^The  master 
of  a  ship,  being  only  the  agent  of  the  cargo  in 
special  cases  of  necessity,  is  bound,  when  the  dr- 
oumstances  permit,  to  communicate  with  the 
owner  of  the  cargo  before  he  does  any  act  which 
seriously  aifects  the  value  of  the  cargo.  A 
master,  therefore,  putting  into  Port  Lome, 
Mauritius,  for  repairs  to  his  ship,  and  intending 
to  raise  money  for  those  repairs  upon  bottomiy, 
not  only  on  ship  and  freight,  but  also  upon  cargo 
of  an  imperiehable  nature  and  belonging  to  one 
firm  residing  in  Great  Britain,  is  bound  to  com- 
municate with  them  before  having  recourse  to 
bottomry ;  otherwise  the  bond  is  invalid.  (Adm.) 
Id Hi 

7.  Communication  with  ovmers  —  What  necessary. 
— ^To  justify  a  master  in  giving  a  bottomry  bond  on 
cargo  where  communication  with  the  owners  ii 
necessary,  a  mere  statement  of  injuries  sustained 
by  the  ship  and  of  the  consequent  necessity  for 
repairs  entailing  considerable  expense,  unaccom- 
panied by  a  statement  that  a  bottomry  bond  ii 
proposed,  is  not  a  sufficient  communication ;  the 
law  does  not  require  the  owners  from  such  pre- 
mises to  draw  the  conclusion  that  the  ship  and 
cargo  must  be  bottomried ;  although  it  may  not 
be  required  that  the  words  **  bottomry  of  cargo" 
should  be  used  in  the  communication,  the  fact 
itself  should  be  stated,  or  at  least  the  neceesitj 
for  a  bottomry  bond  should  be  an  obvious  and 
irresistible  inference  from  the  circumstances 
stated.     (Adm.)    Id 540 

8.  Communication  with  ovmers  —  Suffieicnty  of 
statement  of  injuries  and  repairs —  Withhold' 
ing  information — Owners  of  cargo. — A  comma- 
nication  detailing  the  disasters  to  the  ship* 
and  the  probable  expense  of  repair,  but  not  as- 
pressing  the  intention  to  bottomry  the  ovfOk 
and  requesting  the  owners  of  caxgo  to  wait : 
further  information,  is  not,  where  any 
cation  is  necessary,  sufficient;  more 
where  the  information  as  to  the  bottomijl 
given  to  the  shipowner,  but  jritUuld 
owners  of  cargo ;  and  under  ftaoh 
the  owners  of  cargo  are  not  boviid  f^ 
that  the  master  will  resort  to  boU 
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SUBJECTS  OP  CASES. 


Toply  to  the  oommimicatioii.  The  Oriental 
(3  Moore  P.  C.  C.  398)  followed  ;  The  Bona^rte 
(8  Moore  P.  C.  C.  459)  diBtm^niahed.  (Adm.) 
Id pcLge  540 

9.  Communicaium  with  owners — Delwy — Loss  of 
charter — Arreet  of  ship — Master  also  part-owner 
— Validity  of  hond. — Where  commonioatioii  with 
owners  wonld  inyolve  a  delay  of  three  months  and 
loss  of  charter,  a  master,  who  is  also  part  owner 
to  the  extent  of  one-third,  and  is  compelled  to 
raise  money  on  bottomry  to  pay  for  repairs,  and 
so  prevent  the  arrest  of  his  ship,  need  not  oom- 
monicate.  (Adm.  Ir.  and  Prir.  Co.)  Smith  y. 
The  Bank  of  New  South  Wales;  The  Stafford- 
shire    101,365 

10.  Communication  with  owners  —  Mortgagee  — 
Ship's  agent. — ^A  mortgagee  is  not,  for  the  pxir- 
pose  of  previous  communication,  to  be  deemed 
an  owner,  thoufi^h  it  may  be  different  if  he  be 
ship's  agent  and  agent  for  the  owner.  (Adm.  Ir.) 
The  Staffordshire 101 

11.  Ship  agents — Advances  61/ — Personal  credit  of 
owners — Validity  of  bond. — ^A  bottomry  bond  is 
not  invalid  merely  because  the  advance  secured 
is  made  by  the  agents  of  the  ship,  provided  that 
they  could  not  be  expected  to  advance  on  the 
personal  credit  of  the  owners,  and  gave  the 
piaster  an  opportunity  of  obtaixiing  an  advance 
on  the  owners'  personal  credit  elsewhere  by  re- 
fusing such  an  advance.  (Priv.  Co.)  Smith  v. 
The  Bank  of  New  South  Wales;  The  Stafford- 
shire   365 

12.  Master — Duty  of^  in  relation  to  cajrgo — Expense 
of  repairs  falling  on  cargo  —  Trwnsshipment. 
— Semhlcy  that  a  master  being  as  agent  for  the 
cargo,  as  well  as  for  the  ship,  bound  to  do  his 
best  for  the  whole  adventure,  and  therefore  not 
being  entitled  to  bind  the  cargo  for  repairs  of  the 
ship  at  the  sole  expense  of  and  without  reason- 
able possibility  of  benefit  to  the  cargo,  cannot 
bottomry  the  cargo  for  repairs  to  the  ship  when 
the  outlay  for  the  repairs  falling  on  the  cargo 
would  be  BO  great  that  a  reasonable  and  prudent 
owner,  if  present,  would  not  have  allowed  his 
cargo  to  be  bottomried,  but  would  rather  have 
paid  the  freight  and  transshipped  the  cargo. 
(Adm.)     The  Onward 540 

13.  Non-delivery  of  cargo  —  Unliquidated  damages 
— Arrest  in  foreign  port — VaUdity  of  bond. — ^A 
bottomry  bond  on  a  ship,  given  by  the  master  to  a 
creditor  in  satisfaction  for,  and  as  a  compromise  of, 
an  unliquidated  claim  for  breach  of  contract  in 
respect  of  non-delivery  of  goods  on  a  previous 
voyage,  is  bad,  and  will  not  be  upheld  by  the 
High  Court  of  Admiralty,  even  where  the  ship  is 
arrested  at  the  cost  of  the  creditor  in  a  foreign 
port,  and  the  bond  is  necessary  to  obtain  her  re- 
lease.    (Adm.)     The  Ida  443 

14.  Bail — LiahiUty  of — Value  of  ship  at  time  of 
arrest.  —  Where  in  a  bottomry  suit  bail  has 
been  given  generally  to  cover  ship  and  freight, 
but  the  ship  only  is  held  to  be  pledged  by  the 
bond,  the  bail  is  only  liable  to  the  extent  of  the 
value  of  the  ship  at  the  time  of  release  from 
arrest,  and  an  inquiry  will  be  directed  to  ascer- 
tain that  value.    (Priv.  Co.)    Smith  v.  The  Bank 

of  New  South  Wales ;  The    Staffordshire  365 

See  Foreign  Judgment— Maritime  Liens,  Kos.  2, 
8— -ITtfoefMMief,  Nos.  10, 12. 

BBTEIBH  SHIP. 
K0.4. 


JtSpPOflBSION. 

^  JmiBdiOian  Act, 


CABGO. 
See  Bottomry,  Nos.  6,  7,  8,  12,  IS— Carriage  of 
.  Goods,  Nos.  3,  5,  6,  7,  11,  12,  13,  14,  15,  16,  17, 
18,  20, 22, 24,  26— Damage  to  Cargo,  Nos.  1,  2,  3, 
4, 5 — Marine  Insurance,  Nos.  2,  4,  6, 7,11, 12, 13, 
15,  16— Sale  of  Cargo  5y  Master,  Nos.  1,  2,  3,  4— 
Soktvage,  Nos.  7,  23. 

CABRIAGE  OF  GOODS. 

1.  Common  carrier — Barge  owner — Ooods  carried 
for  one  person  at  a  time — No  special  contract. — 
A  person  who  lets  out  barg^  for  hire  to  any  one 
of  the  public  to  convey  goods  from  one  place  to 
another  under  his  own  care,  but  is  in  the  habit 
of  carrying  for  only  one  party  at  a  time  for  the 
same  voyage,  and  under  no  special  contract,  there 
being  nothing  to  specify  what  vessel  is  to  be 
employed,  is  a  common  carrier,  and  is  liable  for 
the  loss  of  goods  carried,  although  there  be  no 
negligence.  (Ex.)  The  Liver  Alkali  Company 
{Limited)  v.  Johnson page  380 

2.  BUI  of  lading — Steamship — Auwiliary  screw. — 
Where  a  vessel  by  which  goods  are  carried  is 
described  as  a  **  steamship,"  simpliciter,  in  the 
bill  of  lading  forming  the  agreement  between  the 
freighter  and  the  shipowner,  the  contract  is  that 
the  goods  shall  be  carried  in  a  ship  whereof  the 

'  primary  and  principal  propelling  power  is  steam, 
and  the  terms  of  the  contract  will  not  be  satisfied 
by  forwarding  the  goods  in  an  auxiliary  screw 
steamship,  making  a  sailing  voyage  with  the  occa- 
sional aid  of  the  steam  power.  (Q.  B.)  Fraser 
and  others  v.  The  Telegraph  Construction  and 
Maintenance  Company  421 

3.  BiU  of  lading — "  Value,  weight,  and  contents  un- 
known**— Goods  named  not  carried — BMte  of 
freight — Estoppel. — ^A  bill  of  lading  describing 
goods  shipped  as  "  thirteen  packages,  books, 
woodwork,  whalebone,  Dutch  docks,  shoes,  and 
linen  goods,"  and  stamped  by  the  master  with 
the  words  '*  value,  weight,  and  contents  un- 
known," is,  on  the  ground  that  the  shipowner 
declines  by  affixing  the  latter  words  to  assent  to 
the  shipper's  representation,  as  to  the  contents 
of  the  packages,  a  contract  to  carry  whatever 
goods  are  contained  in  the  packages ;  the  ship- 
owners are  therefore  bound  to  carry  and  deliver 
silk  stuffs  contained  in  one  of  the  packages,  there 
being  no  wilful  or  fraudulent  representation  on 
the  part  of  the  shipi>er8.  Although  the  freight 
chai^^  for  the  other  goods  may  be  lower  than 
for  dlk  stuffs,  the  shippers  are  not  estopped  from 
proving  the  delivery  of  silk  stuffs  to  the  ship- 
owners. (C.P.)  Leheau  and  another  v.  The  General 
Steam  Navigation  Company 435 

4.  Bill  of  lading — Damage  to  cargo — Excepted 
perils — **  Dangers  qj  the  seas  " — Bisk  of  capture — 
R^usal  to  deliver. — Where  by  a  bill  of  lading, 
given  by  the  master  of  a  North  German  ship, 
goods  are  to  be  delivered  at  a  North  G^man  port 
to  English  consignees,  "  the  dangers  of  the  seas 
only  excepted,"  a  refusal  on  the  part  of  the 
master  to  deliver  at  the  port  named,  on  the 
ground  of  the  existence  of  a  war  exposing  his 
ship  to  risk  of  capture,  is  a  breach  of  contract 
entitling  the  consignees  to  recover  for  damage  to 
cargo,  as  by  the  terms  of  the  contract  the  master 
was  exempt  from  delivery  in  one  event  only. 
(Adm.)     TKePatria 71 

5.  Shipowner  and  charterer — Respective  duties  of. — 
The  respective  duties  of  charterer  and  shipowner 
are  that  the  charterer  most  offer  a  reasonable 
cargo  of  the  kind  specified  in  the  charter,  and  the 
■hipowner  most  provide  a  ship  that  is  rcaionabVs 
fit  to  oany  suoh  a  roaianable  oaiga  (C^^^ 
firtofUon Y. JSiefcordton  •••-•• 
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6.  Charter-party — Breach  of — Frustration — Voyage 
— DiseotMtion  of  contract. — If  the  shipowner  oom- 
mits  a  breach  of  charter  snch  as  to  justify  the 
charterer  in  not  patting  the  cargo  stipulated  for 
on  board  at  the  moment  of  the  breach,  and  it 
cannot  be  remedied  within  sach  a  time  as  not  to 
frustrate  the  object  of  the  voyage,  the  charterer 
is  altogether  absolved  from  performance  of  the 
charter.     (C.P.)    Id page  449 

7. — Charter-party — Reasofuible  cargo — Unwatoorth^ 
ship — Unreasoiiahle  dela/g — JHssoluiion  of  eon- 
tract. — Where  a  shipowner  agrees  to  carry  a  cargo 
specified  in  the  charter-party  and  the  charterer 
provides  a  reasonable  cargo  of  that  description, 
but  owing  to  the  unfitness  and  unseaworthiness 
of  the  ship  the  cargo  is  damaged  and  is  necessarily 
unloaded,  the  charterer  is,  if  the  ship  cannot  be 
made  seaworthy  within  a  reasonable  time,  absolved 
altogether  from  the  performanoe  of  his  contract 
to  load  a  cargo,  and  may  recover  damages  for  the 
injury  to  his  cargo.     (C.P.)     Id 449 

8.  Charter-party — Demurrage — Dock  regulations — 
Selection  of  agent — Commencement  of  la/y-days. — 
Where  by  a  charter-party  a  vessel  is  to  proceed 
to  a  dock  and  there  load  jn  the  usual  and  custom- 
ary manner  a  full  and  complete  cargo  of  coals  to 
be  supplied  by  an  agent  selected  by  the  char- 
terers, and,  owing  to  the  agent  having  other 
vessels  to  load  a  delay  takes  place,  not  by  the 
charterer's  fault  but  in  consequenoe  of  the  dock 
regulations,  before  the  vessel  goes  into  dock  to 
be  loaded  by  that  agent,  and  a  further  delay  in 
dock  before  getting  to  the  place  of  loading,  the 
lay  days  commence,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  from  the  time  of  the 
ship's  arrival  in  dock,  provided  that  there  is  nothing 
unreasonable  in  the  selection  of  the  particular 
agent.    Tapscott  and  others  v.  Ba^owr  and  others  501 

9.  English  charter-party — Foreign  ship—Ooverrving 
law — Reasonable  delay. — A  charter-party  in  the 
English  language  between  English  merchants  and 
foreign  ship-owners,  by  which  the  foreign  ship  is 
to  carry  a  cargo  to  a  British  port  for  orders  for 
any  port  in  the  United  Kingdom  or  on  the  Conti- 
nent between  Bordeaux  and  the  Baltic,  is  governed 
upon  a  question  of  reasonableness  (k  delay  in  a 
suit  for  damage  to  cargo  by  the  law  of  the  ulti- 
mate place  of  performance,  that  place  being  fixed 
by  the  orders  received  at  tiie  port  of  call.  (Adm.) 
The  San  Roman 347 

10.  Contract  of  affreightment  —  Qoveming  law — 
Transshipment. — A  contract  of  affreightment  in 
the  English  language,  entered  into  at  Constanti- 
nople, between  the  master  of  a  North  German 
vessel  and  North  German  merchants  there  resi- 
dent, by  which  it  was  agreed  that  the  vessel 
should  load  and  proceed  to  a  British  port  for 
orders  for  a  safe  port  in  the  United  Kingdom,  or 
on  the  continent  between  Havre  and  Hamburg,  is 
governed  as  to  the  duty  of  transshipment  in  an 
intermediate  port  by  North  German  law,  although 
the  cargo  may  be  consigned  to  consignees  resi- 
dent in  England.     (Adm.)    The  Express 855 

11.  Transshipm>ent — North  German  law — Brea^ih  of 
contract. — By  North  German  law,  where  the 
master  of  a  vessel  is  required  to  transship  his 
cargo  in  an  intermediate  port  where  he  is  detained 
by  fear  of  capture  by  enemies'  cruisers,  he  is  not 
bound  to  do  BO  otherwise  than  at  the  expense  of 
the  owner  of  cargo,  nor  to  part  with  the  cargo, 
unless  distance  freight  for  the  part  of  the  voyage 
performed  and  other  expenses  have  been  paid  or 
secured.  Where  consignees  require  a  North  G^- 
man  master  to  transship  at  his  own  expense,  he 
is  not  bound  to  do  so,  and  his  refusal  under  those 
circumstances  is  not  a  breach  of  contract.  (Adm.) 
TheExj^ress 855 


12.  Freight  paid  in  advance — Right  to  reamer- 
Loss  of  cargo — Chartered  rate*, — Freight  paid  in 
advance  is  not  recoverable  on  the  loss  of  cargo 
before  delivery.  When  by  a  charter-party  it  vbs 
stipulated  that  the  charterers  shall  make  advanoei 
on  freight  to  the  master,  who  shall  sign  bills  of 
lading  at  the  current  rate  of  freight  as  required, 
but  not  under  chartered  rates  unless  paid  the 
difference  in  cash,  and  the  maater  is  prevailed 
upon  by  the  charterers  to  sign  bills  of  lading 
under  the  chartered  rates  without  being  paid  ths 
difference,  and  the  cargo  is  lost  before  delivoy, 
the  shipowners  may  recover  the  dilFerenoe  in  in 
action  against  the  charterers,  aa  the  differenoe 
if  peid,  would  have  been,  not  an  indemnity  pro 
tantc  for  the  loss  of  lien,  but  a  payment  in  sd- 
vance  of  freight.  (Ex.  Ch.  from  £x.)  Byrne  t. 
SchiUer  and  others page  ill 

13.  Demurrage — Dead  freight — Short  shipment- 
Lien — Charter-party — Right  of  shipovmer — EcU- 
ers  of  &iU«  of  lading. — ^A  charter-party  by  which 
the  ship  is  to  proceed  to  a  port  and  load  a  full 
cargo,  which  the  charterer  binds  himself  to  ship, 
ten  days  to  be  allowed  for  demurrage,  the  master 
to  have  a  lien  for  dead  freight  and  demurrage, 
gives,  as  against  the  holders  of  a  bill  of  lading 
(stipulating  that  the  cargo  is  to  be  delivered 
as  per  charter-party,  the  consignees  "  paying 
freight  and  all  other  conditions  or  demurrag«," 
as  per  charter-party),  *a  lien  for  demurrage,  tnd 
such  lien  is  preserved  by  the  bill  of  lading ;  bat 
it  does  not  give  a  lien  upon  the  oargo  for  ns- 
liquidated  damages  in  respect  of  cargo  shcrt 
slipped,  that  not  being  dead  freight ;  nor  has  the 
shipowner  a  lien  for  damages  in  respect  of  the 
detention  of  the  ship  beyond  the  demurrage 
days,  such  detention  not  being  demurrage. 
(Exch.  Ch.  from  Q.  B.)  Qray  y.  Carr  oad 
another    115 

14.  Dead  freight — Lien  for — Charter-party — Holden 
of  bills  of  lading. — "  Dead  freight "  means  com- 
pensation, liquidated  or  unliquidated,  for  the  loss 
suffered  by  the  shipowner  by  the  &ilure  on  the 
part  of  the  charterer  to  supply  a  full  cargo,  and 
the  amount  payable  in  respect  thereof,  where  it 
is  unliquidated,  is  such  reasonable  amount  as  the 
shipowner  would  have  earned,  after  deducting 
such  expenses  as  he  would  have  incurred,  if  a 
full  cargo  had  been  supplied.  A  lien  on  the  cargo, 
actually  shipped,  for  dead  freight  may  be  created 
by  express  stipulation  in  the  charter-party. 
Qucerey  whether  this  would  affect  holders  of  a 
bill  of  hiding  ?    (H.  of  L.)     McLean  v.  FUming  .  160 

15.  Shipowner's  lien — Holders  of  bills  of  lading- 
Notice  of  charter-party — General  ship. — A  charter^ 
party  entered  into  by  charterers  and  the 
master  of  a  ship,  by  which  a  lien  is  given  to  the 
master  on  goods  shipped,  does  not  bind  shippers 
who  ship  their  goods  without  notice  of  the 
charter-party,  and  upon  the  Caith  of  an  adver- 
tisement holding  the  ship  out  as  a  general  ship, 
and  they  may  claim  the  return  of  the  goods,  free 
of  all  claim  by  the  master,  on  his  refusal  to 
sign  bills  of  lading  except  in  the  terms  of  the 
charter-party.  When  a  ship  is  so  advertised 
shippers  are  not  bound  to  inquire  whether  a 
charter-party  exists.     (Bolls.)     Peek  v,  LarseH    .  i& 

16.  Shipowner's  lien  on  cargo — Landing — Dominiotk 
over  goods — Lien. — When  the  oomsagnee  o£  a  cargo 
refuses  to  receive  it  the  master  of  the  vessel  may, 
at  common  law,  land  and  yet  pioeene  hit  lioi 
upon  it  for  the  freight,  provided  that  he  retail 
dominion  over  the  goods.  S^u^blU^  that  if  hi 
deposit  the  goods  in  the  warehoiwe  of  an  i 
pendent  warehouseman,  his  lim  lor  the  liMfi' 
gone.     (C.P.)    Jforf-IcBIandi  t.  WQ»9m  .. 
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17.  Shipowner's  Hen  upon  cargo  when  Icmded — Right 
to  demurrage. — SembUt  a  master  of  a  ship,  if  he 
can  retain  his  lien  upon  goods  which  consignees 
refuse  to  accept  when  landed  and  warehoused, 
cannot  claim  demurrage  after  the  goods  should 
have  been  so  landed.     (C.P.)     Id page  605 

18.  Delay — Deviation — Danger  to  ship — Cargo — 
Common  peril. — ^A  master,  on  the  receipt  of  cred- 
ible information  that  his  vessel  will  be  exposed 
to  imminent  peril  by  continuing  her  voyage,  is 
justified  in  deviating  or  pausing  for  a  reasonable 
time  to  avoid  that  peril,  or  to  make  inquiries.  To 
justify  a  master  in  so  pausing  or  deviating  it  is  not 
necessary  that  the  ship  and  cargo  should  run  a 
common  risk.  ( Adm.  &  Priv.  Co.)  The  Teiitonia ; 
Dunx:an  and  others  (apps.)  v.  Koster  (resp.)---32,  214 

19.  Delay — Deviation — Risk  of  capture — Negotia- 
tion for  discharge — Waiver  of  orders. — A  delay 
of  twenty-one  days  in  an  intermediate  port  during 
a  war,  in  consequence  of  which  there  is  imme- 
diate risk  of  capture  if  the  ship  put  to  sea,  light 
and  variable  winds  prevailing  during  the  whole 
time,  is  a  reasonable  delay.  Negotiation  for  dis- 
charge at  8uch  intermediate  port  may  waive 
positive  orders  to  proceed.  (Adm.)  The  Eein- 
Hch  79 

20.  Delay — Deviation — War — Risk  of  capture. — A 
delay  in  an  intermediate  port  of  two  months 
daring  a  war,  in  consequence  of  which  there  is 
immediate  risk  of  capture  if  the  ship  put  to  sea, 
the  vessel  waiting  for  a  steain  tug,  which  was 
considered  necessary  by  the  charterer's  agents  to 
avoid  capture,  but  the  master  being  willing  to 
sail  and  take  the  risk  of  capture,  is  a  justifiable 
delay,  and  the  shipowners  are  not  liable  for  the 
damage  to  the  cargo  or  loss  of  profit  caused  by 
the  delay.     (Adm.)     The  Wilhelm  Schmidt    82 

21.  Delay — Deviation — War — Risk  of  capture — Ex- 
tent of  risk. — By  both  £nglish  and  North  German 
law,  risk  of  capture,  such  as  to  justify  a  master, 
whose  vessel  is  carrying  a  cargo  under  a  charter- 
party  and  bills  of  lading  containing  the  ex- 
ceptions, "  Queen's  enemies,  &c,**  in  putting 
into  and  remaining  in  an  intermediate  port  during 
the  continuance  of  the  risk,  need  not  amount 
to  an  actual  operative  restraint  (almost  a 
blockade),  but  must  be  that  risk  which  would 
induce  a  reasonably  prudent  man,  exercising 
due  discretion  and  fortitude,  not  to  expose  the 
vessel  to  capture.  Where  such  a  risk  exists,  a 
delay  even  of  nine  months  is  not  unreasonable, 
nor  a  brea<;h  of  contract :  SeniblCt  that  where  the 
chances  of  escape  and  capture  are  equal,  the 
master  would  be  justified  in  remaining  in  port. 
(Adm.)     The  Express 355 

22.  Delay — Deviation  —  War — Fear  of  capture — 
Damage  to  cargo. — An  apprehension  of  capture  by 
enemies'  cruisers  in  time  of  war,  founded  on  circum- 
stances calculated  to  affect  the  mind  of  a  master  of 
ordinary  courage,  judgment,  and  experience,  will 
justify  him  in  delaying  his  ship  in  port  during 
the  continuance  of  the  risk  of  capture,  even  when 
carrying  a  neutral  cargo,  and  the  ship  is  not 
responsible  in  a  suit  in  rem  in  the  Admiralty 
Court  for  damage  to  the  cargo  caused  by  such 
reasonable  delay,  if  the  voyage  is  ultimately  com- 
pleted and  the  cargo  is  delivered.  SemblCf  that 
if  the  voyage  were  abandoned,  and  the  cargo  not 
delivered  according  to  the  contract,  the  ship- 
owners would  be  bound  to  show  that  they  had 
been  actually  prevented  from  performing  the 
voyage.     (Adm.  A  P.C.)     The  San  Roman...  847,  603 

23.  Cowbraet — lUegai  performanee  of — Intention  to 
hreckk  law. — ^A  oontraot  to  do  tf  thing,  which  cannot 
be  performed  without  a  violation  of  the  law,  it 
void,  whether  the  parties  know  the  law  or  not ; 
bat  in  order  to  avoid  a  oontraot  which  caa  be 


legally  performed,  on  the  ground  that  there  was 
an  intention  to  enforce  it  in  an  illegal  manner, 
it  is  necessary  to  show  the  existence  of  a  wicked 
intention  to  break  the  law.  (Q.B.)  Wafugh  v. 
Morris page  573 

24.  Charter-parter — lUegaZity — Carriage  of  Juvy — 
Conta^us  Diseases  (Aninuils)  Act — Intention  of 
parties  — Transshipment — Performance — Deten- 
tion.—  A  charter-party,  by  which  it  is  agreed 
that  certain  hay  shall  be  carried  to  London,  and 
there  delivered,  all  cargo  to  be  taken  from  the 
ship  alongside,  is  not  invalid  because  an  order  in 
Council,  under  the  Contagious  Diseases  (Animali) 
Act,  prohibits  the  landing  of  hay  in  the  port  of 
London,  if  there  was  no  original  intention  on  the 
part  of  either  party  to  break  the  law,  and  the 
contract  was  capable  of  legal  performance  by 
the  transshipment  of  the  goods  in  the  port, 
and  by  their  export  by  the  owner.  There  is 
no  such  illegality  in  the  contract  as  will  enable  . 
the  owner  of  the  goods  to  resist  an  action  for 
damages  in  respect  of  the  detention  of  the  ship. 
(Q.B.)    Id 573 

25.  Charter-party  —  War — Illegality — Delivery  at 
one  of  several  ports — Order  to  illegal  port — Right 
to  new  order — Payment  of  freight. — Where  a  char- 
ter-party stipulates  that  a  cargo  is  to  be  delivered 
at  one  of  several  ports,  as  ordered  by  the  con- 
signee, and  it  becomes  illegal  by  the  law  of  the 
country  of  the  ship  through  the  outbreak  of  war, 
after  the  order  is  given,  to  deliver  at  the  port 
named,  and  the  master  without  committing  a 
breach  of  contract  puts  into  another  of  the  ports 
named  in  the  charter-party,  he  is  entitled  to  a 
new  order  from  the  consignees,  and  is  not  bound 
to  deliver  at  that  port  without  payment  of  full 
freight.  (Adm.  &  Priv.  Co.)  The  Teutonia; 
Duncan  and  others  (apps.)  v.  Koster  (resps.)  214 

26.  Abandonment  of  voyage — StoAjing  in  portr—Risk 
of  capture — Refusal  to  deliver — Offer  of  freight. — 
Where  a  master  has  improperly  refused  to  com- 
plete his  voyage  and  remains  in  an  intermediate 
port  on  the  ground  of  risk  of  capture,  he  is  bound, 
on  the  offer  of  consignees  to  pay  full  freight,  to 
deliver  the  goods  at  that  intermediate  port  even 
though  they  be  part  of  a  general  cargo  and  at  the 
bottom  of  the  hold.  SemhlCy  he  would  be  bound 
by  English  law  to  deliver  without  payment  of 
freight.    (Adm.)    The  Patria 71 

27.  Dissolutionof  contract  of  affreightment — Blockade 
— Executory  contract — Right  of  shipowner  to  re- 
fuse performance. — ^A  blockade  of  the  port  of 
destination  of  which  there  is  no  chance  of  termi- 
n^ion  within  a  reasonable  time,  operates  as  a 
dissolution  of  an  executory  contract  of  affreight- 
ment containing  an  exception  against  restraints  of 
princes  ;  and  where  the  shipowner  obtains  intelli- 
gence of  the  blockade  after  the  contract  is  made, 
but  whilst  it  is  still  executory,  and  before  he  has 
laden  his  cargo,  he  is  justified  in  treating  the 
contract  as  an  entire  contract  to  load  and  carry 
to  the  port  of  destination,  and,  as  such,  impos- 
sible of  performance,  and  is,  therefore,  not 
bound  to  perform  part  of  the  contract  by  pro- 
ceeding to  load  his  cargo.  (Q  B.)  Oeipel  and 
others  v.  Smith  and  another 268 

See  Charter-party  —  County  Courts  —  Admiralty 
Jv/risdiction,  Nos.  2,  3 — Damage  to  cargo,  Nos. 
4,  5. — Jurisdiction,  Nos.  1,  2,  3,  4. — Limitation 
ojf^  Liability f  No.  1. 

CARRIAGE  OF  PASSENGERS. 

Special  contract — Loss  of  baggage — WHful  drfault, 
— ^A  special  contract,    entered  into  >b^5««vkow  "^ 
shipowner  and  a  passenger  by  sea,  ooxs^sfiesssss^  "^ 


provision    that    the    shipowner  woxa^^  ^'^k*  ^ia- 
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onmBtanoet  whatsoeyer ;"  ooven  the  case  of 
wilful  default  and  misfeasance  by  the  shipowner's 
servants.     (Ex.)     Tou&nkui  ▼.  Ths  Pacifie  Steam 

Na/vig(Uion  Company page  337 

See  InapeeUon  of  Documents, 

CABBIEB. 

See  Carriage  of  Qoods^  No.  1. — Lvmitatwn  of 

Liahility^  No.  1. 

CESSEB  OF  LIABILITY. 
See  Charter-party flS^o.  1. 

CHANGE  OF  SOLICITOBS. 
Solicitor* B  LieUy  No.  3. 

OHABTEIUSB. 
See  Carriage  of  Qoode,  Nos.  6,  6,  7,  8,  12, 18,  14, 
15 — Charter-party y  Nos.  1,  2,  6. — Salvage^  No.  6. 

CHAETEB.PAETY. 

1.  Charterer — Cesser  of  liability — LiahHiiies  h^ore 
and  after  shipm,enL — A  clause  in  a  charter-party 
by  which  it  is  agreed  that  *'this  charter-party 
being  concluded  by  the  charterer  on  behalf  of 
another  person  resident  abroad,  all  liability  of  the 
charterer  shall  cease  as  soon  as  he  has  shipped 
the  cargo,"  exempts  the  charterer  only  from  lia- 
bilities incurred  after  shipment,  but  not  from  lia- 
bilities incurred  previous  to  shipment.  (Q.B.) 
Christoffersen  Y.  Hansen    305 

2.  Construction — Continuous  employment — Breach 
— Dissolution  of  contract — Plea — Damages.  —  A 
charter-party,  by  which  a  ship  is  to  proceed  to  a 
loading  berth  at  B.,  and  there  load  a  cargo  and 
carry  the  same,  *'  the  vessel  to  load  with  Q.  or  0. 
till  the  end  of  September  at  master's  option, 
after  September  with  C,  the  vessel  to  continue 
at  this  rate  and  term  till  the  end  of  March, 
1872,"  is  a  contract  for  the  continuous  employ- 
ment of  the  vessel,  and  the  charterers,  by  re- 
fusing to  load  the  vessel  with  G.  in  September, 
the  master  having  exercised  his  option  by  elect- 
ing to  load  with  G.,  break  the  continuity  of  the 
employment  and  justify  the  master  in  refusing 
any  longer  to  perform  the  contract.  A  plea  to  an 
action  for  breach  of  charter  in  not  loading,  that 
the  master  exercised  his  option,  and  the  char- 
terers refused  to  load  with  G.,  is  a  good  plea. 
The  breach  of  the  charterers  is  not  a  partial 
broach  for  which  damages  on  which  an  action  for 
breach  would  have  been  compensation  to  the 
shipowner,  but  goes  to  the  root  and  whole  con- 
sideration of  the  contract.  (Ex.)  Bradford  and 
another  Y.Williams    313 

3.  Excepted  Perils — BiU  of  lading  differing  from 
charter-party — Contract-— Knowledge  of  consignees. 
— Where  a  charter-party  contains  the  exceptions 
"  Queen's  enemies,  restraints  of  princes,"  &c., 
and  a  stipulation  that  the  master  is  to  sign  bills 
of  lading  in  pursuance  thereof  '*  without  preju- 
dice to  this  charter-party,"  and  the  bills  of  lading 
are  signed  containing  no  exception  but  "  dangers 
of  the  seas  only  excepted,"  the  cargo  being 
thereby  consigned  to  consignees  named  therein, 
who  had  notice  of  the  terms  of  the  charter-party 
at  the  time  it  was  entered  into,  the  contract  is 
contained  in  both  instruments,  and  the  stipula- 
tion in  the  bills  of  lading  does  not  supersede  the 
stipulations  in  the  charter-party.  (Adm.)  The 
8a/n  Romam, 347 

4.  Excepted  perils — Outward  and  honteward  voyage 
— Pleading. — The  exceptions  in  a  charter-party, 
which  stipulates  that  a  vessel  shall  proceed  to  a 
foreign  port  and  there  load  a  cargo  and  carry 
the  same  to  a  home  port,  apply  to  the  outward 
voyage  as  well  as  to  the  homeward  voyage, 
and  if  the  ship  is  lost  by  reason  of  excepted 
perila  on  the  oatward  voyage,  l&oc  own«c%  axe  not 


liable  for  breach  of  charter.  A  plea  setting  up 
this  defence  to  an  action  for  breach  of  charter  in 
not  proceeding  to  the  port  of  loading  is  a  good 
plea.    (Q3.)     Harrison  ▼.  Qarthome page  3(6 

5.  Demurrage — Working  days — Statement  of  to 
he  furnished — "  Expiration  of  charier** — Rea,»m- 
able  time — Pleading. — ^Where  a  time  charter  pro- 
vides for  a  certain  number  of  working  days  for 
loading  and  discharging  in  each  voyage  and  that, 
of  the  number  exceeded,  "  a  statement  shaU  be 
furnished  to  the  said  merchants  on  the  expiration 
of  this  charter,"  and  that  the  merchant  shsll 
pay  for  the  excess,  the  above  clanae  is  complied 
with  by  furnishing  a  statement  within  a  reason- 
able time  after  the  expiration  of  the  charter-party, 
and  a  replication  that  such  statement  was  finr- 
nished  within  a  reasonable  time,  is  a  good  answer 
to  a  plea  (to  a  declaration  for  money  due  for  de- 
murrage) alleging  that  the  statement  was  not 
furnished  at  the  expiration  of  the  charter-party. 
(Ex.)    Beard  cmd  another  Y.  Rhodes    ^ 

6.  Construction  —  Metope  dues — LiabUiiy  for— 
**  Charterer*s  expense" — Metage,  where  petformed. 
— Under  a  charter-party,  providing  that  a  ship 
would  load  a  cargo  of  oats  and  proceed  to  a  safe 
port  and  there  **  deliver  the  same  always  afloat 
on  being  paid  freight"  at  certain  rates  per  quarter 
of  oats  discharged ;  "  the  cargo  to  be  brought  and 
taken  from  alongside  at  charterer's  expense  and 
risk."  the  shipowners  are  liable  to  pay  a  due  for 
metage  performed  by  the  owners  of  the  port  of 
discharge  by  virtue  of  an  ancient  right,  if  such 
due  in  its  origin  was  for  metage  performed  on 
board,  but  if  the  metage  was  to  be  done  ashore 
the  charge  falls  on  the  consignees  and  they  must 
repay  the  shipowners  the  amount  disbursed  for 
the  same.    (Q.B.)    Woodham  cmd  another  (apps.) 

Y.  Peterson  (Tenp.)  W 

See  Carriage  of  Goods,  Nos.  5,  6,  7,  8,  9,  10,  11, 12, 
13,  14,  16,  24,  25,  27;  County  CourU  Ad- 
miralty Jurisdiction,  Nos.  1,  2,  3. 

CINQUE  PORTS  OOMMISSIONEES. 
See  Salt^agCf  Nos.  30,  31. 

COLLISION. 

1.  Pilot — Suit  o/gainst — Admiralty  Court — County 
Court — Jurisdiction. — ^The  High  Court  of  Admi- 
ralty, the  County  Courts  and  the  Court  of  Pas- 
sage (Admiralty  Jurisdiction)  have  no  jurisdiction 
to  entertain  a  suit  in  personam  against  a  pilot  for 
damage  by  collision  occasioned  to  a  ship  by  his 
negligence  whilst  in  charge  of  another  ship. 
(Adm.)  The  Alexandria;  The  Oceanic  Steam 
Navigation  Company  (Limited)  v.  Jones 4W 

2.  Rules  of  navigations  and  lights — Application  to 
British  and  United  States  ships — FoiMdation  of 
decisions. — The  law  administered  by  the  Admi- 
ralty 0>urt8  of  Great  Britain  and  the  United 
States,  relating  to  all  rules  of  navigation,  and 
rules  concerning  lights  in  cases  of  collision  on  the 
high  seas,  is  the  same.  In  British  Admiralty 
Courts,  decisions  in  cases  of  ooUiaion  between 
Bsitish  and  American  ships  rest  directly  upon 
the  rules,  as  accepted  expressions  of  law  made 
applicable  by  the  Merchant  Shipping  Amendment 
Act  1862  (25  &  26  Vict.  c.  63),  as.  58,  61,  to  the 
ships  of  both  countries.  In  the  United  States 
Admiralty  Courts,  the  decisions  are  founded  up<m 
the  genend  law  and  usage  of  the  sea,  as  evidenioed 
by  written  rules  or  statutes  identioal  in  the  two 
countries,  there  being  no  suoh  provision  in  the 
Act  of  Congress  applying  the  roles  in  the  Umtsdi 
States  as  sect.  61  of  the  Merohaxit  Shipping  Aiawd- 
ment  Act  1862.  The  steamer  Sootia  (80  L.T.B«. 
N.  S.  875 ;  8  Mar.  Law  Gas.  O.  8. 828)»  faSk 
(Vioe-Adm.  N.  S.  W.).    ThsNmMMda    *« 
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3.  Lights  and  signaXs — Stectmship — CfetHng  under 
way — Going  astern — Duty  to  show  a  light  astern. 
— A  steamship,  ^whioh,  in  getting  nnder  way  in 
the  Thames  to  go  up  the  river  between  snnset 
and  sunrise,  is  compelled  to  go  astern  and  partly 
athwart  the  river  in  order  to  get  clear  a-head, 
and  whose  regulation  lights  are  not  visible  to 
vessels  coming  up  the  river,  is  bound  to  take 
every  possible  precaution  to  warn  approaching 
vessels  of  her  position,  and  to  use  the  best  light 
she  has  on  board  for  that  purpose.  Placing  a 
service  lantern,  ordinarily  used  to  give  light  in 
discharging  cargo,  over  the  stem,  is  not  a  suffi- 
cient precaution.  A  vessel  neglecting  such  a  pre- 
caution commits  a  breach  of  Art.  20  of  the  regu- 
lations for  preventing  collisions  at  sea.  (Adm.) 
The  John  Fenwick page  249 

4.  Lights  and  signals  —  Qvertakmg  ships — Duty  of 
leading  ship — Sailing  rules,  No.  17. — Where  one 
ship  during  the  night  time  is  overtaking 
another  within  the  meaning  of  Article  17  of  the 
Begulations,  although  the  leading  ship  may  be 
in  such  a  position  that  the  following  ship  cannot 
see  the  regulation  lights  of  the  leading  ship,  the 
latter  is  not  bound,  under  ordinary  circumstances, 
to  give  a  signal  or  show  a  light  to  the  following 
ship.     (Adm.)     The  Chamonry 569 

5.  Fog  —  Rate  of  speed  —  Soimding  fog-horn  — 
Sailing  rules,  Nos.  10  ond  16. — A  steamer  in  a 
dense  fog  is  bound  to  go  as  slow  as  it  is  possible 
for  her  to  go  and  maintain  steerage  way.  Eight 
or  nine  knots  an  hour  is  too  high  a  rate  of  speed 
in  a  fog  in  the  British  Channel.  A  steamer 
should  continually  sound  her  fog  horn  in  such 
circumstances.      (U.S.  Dist.  Ct.,  East.  Dist.  of 

N.  Y.)     The  Steamiship  WestphaUa 12 

6.  Fog  —  Speed. — ^Four  to  five  knots  an  hour  is  not 
a  moderate  speed  for  a  steamer  in  a  thick  fog  in 
the  Baltic,  twenty-five  miles  east  of  Gothland. 
(Priv.  Co.)     The  Magna  Oha/rta  153 

7.  Fog  —  Duty  of  steamship — Speed — Engine-power 
SaiUng  Rule,  No.  16. — ^The  meaning  of  Art.  16 
of  the  regulations  for  preventing  collisions  at 
aea,  when  applied  to  a  steamer  in  a  fog,  is  that  it 
is  her  duty  to  avail  herself  of  her  boiler  power  to 
be  ready  to  stop  and  reverse  with  power  and  effi- 
ciency in  a  fog,  while  at  the  same  time  she  mode- 
rates her  speed  so  as  to  enable  such  power  to  be 
exercised  with  greater  efficiency.  A  speed  of  nine 
and  a  half  knots  an  hour  is  too  high  a  rate  of 
speed  for  a  steamer  in  the  Atlantic  on  a  voyage 
from  Bremen  to  New  York  in  a  fog.  (U.  S.  Dist. 
Ct.,  S.  Dist.  of  N.T.)  Gjessing  v.  The  Steamer 
Hansa  240 

8.  Fog — Steamship — Siea/m  whistle — Duty  to  stop  a/nd 
reverse — Sailing  rule,  No.  16. — ^A  steamship  going 
at  a  moderate  speed  in  a  fog,  on  hearing  a  steam 
whistle  sounded  many  times,  indicating  that  an- 
other steamer  is  approaching  and  has  come  so 
near  that  if  the  vessels  then  stopped  they  would 
bo  within  hailing  distance,  is  bound  under  the 
terms  of  Art.  16  of  the  Begulations  for  Preventing 
Collisions  at  Sea,  not  only  to  stop,  but  to  reverse 
her  engines,  and  ought  not  to  wait  until  the  vessels 
sight  each  other,  when  such  reversing  would  be 
too  late.     (P.  C.)      The  Frankland ;    The  Kestrel  4S9 

9.  Steamship— Tug-drifting — Lights — Sailing  Rules, 
No.  15 — Sailing  ship — Duty  of. — A  tug,  lying  in 
wait  and  drifting  with  her  coloured  lights  burn- 
ing, is  a  steam  vessel  in  motion,  and  is  bound  to 
keep  out  of  the  way  of  a  sailing  vessel,  but  the 
latter,  having  seen  the  lights  of  the  tug  in  time  to 
avoid  her,  it  bound  to  use  the  necessary  precau- 
tiona  to  do  so,  and  should  she  neglect  this  and  a 
oollisioii  ensue,  both  vessels  are  to  blame.  (U.S. 
Dist.  Ct.,  East.  Dist.  of  Mioh.)  The  Swtimy tide...    91 


10.  Steamship — Tug  towing  ship — Sailing  vessel — 
Duty  of  tug — Special  circumstances — Sailing  rules, 
Nos.  15  and  19. — ^The  fact  that  a  steam  tug  is 
towing  a  vessel  against  the  wind  involves  no 
such  danger  of  navigation,  and  no  such  special 
special  circumstances  within  the  meaning  of  Art. 
19  of  the  Begulations  for  Preventing  Collisions 
at  sea  as  will  justify  a  departure  from  the  rule  (art. 
15)  that  a  steamship  shall  keep  out  of  the  way  of 

a  sailing  vessel.     (Adm.)     The  Warrior page  400 

11.  Crossing  ships — Picking  up  pilot — Pilot  station 
— Special  circumsta/nces — Sailing  rules,  Nos.  14 
and  19. — ^The  fact  that  two  steamers,  upon  cross- 
ing courses,  are  bearing  down  at  the  same  time 
upon  a  well-known  pilot  station  to  take  pilots  on 
board,  is  not  such  a  special  circumstance  within 
the  meaning  of  art.  19  of  the  Begulations  for 
Preventing  Collisions  at  Sea,  as  will  justify  a  de- 
parture from  Art.  14,  requiring  the  steamer  which 
has  the  other  on  her  own  starboard  hand  to  keep 
out  of  the  way  of  the  other.  (Adm.)  The  Ada  ; 
TheSa^ho 475 

12.  Close  hauled  ship  —  Luffi/ng  —  Deviation' from 
course. — ^A  close  hauled  vessel  is  justified  in  luffing 
so  as  to  bring  her,  after  she  has  sighted  another 
vessel,  as  close  to  the  wind  as  she  can  get  so  as 
to  remain  under  command,  and  such  luffing  is  not 
a  deviation  from  her  course  that  will  relieve  the 
other  vessel,  having  the  wind  free,  from  the  duty 
of  getting  out  of  her  way.  (PWv.  Co.)  The 
Marmion  412 

13.  Risk  of  collision — Vessels  meeting  end  on — 
Sailing  rules,  Nos.  13  andj,6. — Whentwosteam- 
ships  are  meeting  end  on,  within  the  meaning  of 
Art.  13  of  the  regulations  for  preventing  coUis- 
sions  at  sea,  and  one  of  them,  at  a  proper  distance, 
ports  her  helm  sufficiently  to  put  her  on  a  course 
which  will  carry  her  clear  of  the  other,  she 
thereby  determines  the  risk,  and  is  not  "  approach- 
ing another  ship  so  as  to  involve  risk  of  colli- 
sion," within  the  meaning  of  Art.  16,  and  is  not 
bound  to  slacken  speed  or  stop.  (Priv.  Co.) 
The  Earl  of  Elgin  s  The  Jesmond 150 

14.  Risk  of  coVision — SaiUng  rule,  No.  16. — ^Art. 
16  of  the  regulations  only  applies  when  there  is  a 
continuous  approaching  of  two  ships.     (Priv.  Co.) 

Id 150 

15.  Overtaking  ships — Sams  general  course — Cross- 
ing ships — Sailing  rules,  Nos.  14  and  17. — Where 
two  steamships,  bound  in  the  same  general  direc- 
tion, but  on  oourses  differing  by  one  point,  are 
steaming  one  behind  the  other,  and  one  is  over- 
taking ihe  other,  they  are  not  crossing  vessels 
within  the  meaning  of  Article  14  of  the  Begula- 
tions for  Preventing  Collisions  at  Sea,  but  the 
vessel  which  is  behind  the  other  is  a  vessel  over- 
taking another  within  the  meaning  of  Article  17 
of  the  Begulations,  and  is  bound  to  keep  out  of 
the  way  of  the  leading  vessel.  (Adm.)  The 
Chanonry 569 

16.  Going  about — FoUounng  ship — Necessity  for 
signal. — A  vessel  beating  against  the  wind  is  en- 
titled to  go  about  in  such  a  place  as  is  usual  and 
ordinary,  without  warning  vessels  following  her  of 
her  intention,  and  vessels  so  following  must  be 
prepared  for  tiie  vessel  ahead  going  about.  (Adm. 
andP.C.)    The  Palatine;  The  PrisciUa 468 

17.  Foul  htrth — Ordinary  precautions — Duty  of  first 
vessel. — Where  a  vessel  taking  up  a  berth  to 
discharge,  gives  another  a  foul  berth,  the  former 
vessel  has  no  right  to  require  that  the  latter  shall 
take  more  than  the  ordinary  and  usual  precautions 
against  weather,  and  the  latter  having  taJkan. v^s^ 
precautions,  will  not  be  responsible  for  \iiSi^»aa»«^ 
to  the  former  resulting  from  a  ©o^^^^*^^^^^. 
might  have  been  preyented  b^  t«fc'*^^°*^'»^^ 
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facie  case  that  the  defendants'  vessel  was  over- 
taking their  vessel  within  the  meaning  of  Art. 
17  of  the  Begnlations  for  Preventing  Collisions 
at  Sea,  the  onus  of  showing  excnse  for  the  colli- 
sion is  thrown  upon  the  defendants.  (Adm.)  The 
Chanonry     page  569 

31.  Cnus  of  proof — Inevitable  accident. — Where  in 
a  cause  of  collision  in  the  High  Court  of  Admi- 
ralty, the  defence  of  inevitable  accident  is  raised, 
the  onas  of  prool  lies  in  the  first  instance  on  the 
plaintiffs,  who  mnst  establish  that  blame  does  • 
attach  to  the  vessel  proceded  against.  The  onus 
attaches  to  the  defendants  only  after  a  jmmd 
facie  case  of  negligence  and  want  of  seamanship 
has  been  shown  against  them.  TTie  Bolina  (8 
Notes  of  Cases,  210)  followed  and  approved. 
(Priv.  Co.)     TheMarpeaia    261 

32.  Onus  of  proof — Total  lose  hy  negligence  of  ship's 
axon  crew. — ^In  the  High  Court  of  Admiralty,  the 
burden  of  proving  that  the  total  loss  of  a  vessel 
injured  by  collision  resulted,  not  from  the  collision 
but  from  want  of  ordinary  nautical  skill  and 
courage  on  the  part  of  the  crew  of  that  vessel, 
lies  upon  the  original  wrong-doers.  (Adm.)  The 
Thunngia    288 

33.  OniLS  of  proof — Compulsory  pilotage — Charge  of 
defective  steering. — In  a  cause  of  collision,  where 
the  defence  is  compulsory  pilotage  only,  and  the 
defendants  prove  orders  given  by  the  pilot  and 
obeyed  by  the  crew  for  the  purpose  of  avoiding 
the  collision,  and  where  the  plaintiffs  seek  to  show 
that  the  collision  was  due  to  the  defective  steer- 
ing power  of  the  defendants'  vessel,  it  lies  upon 
the  plaintiffs  to  establish  the  fact  by  substantive 
evidence.     (Adm.)     The  Livia 204 

34.  Practice — Ad/miralty  Court — Preliminary  act. 
— The  High  Court  of  Admiralty  will  not,  at  the 
hearing,  fdlow  the  amendment  of  the  preliminary 
act  in  a  cause  of  damage  by  collision.  (Adm.) 
TheFrankUmd    207 

35.  Practice — Admiralty  Court — Cross  cause — Evi- 
dence.— Where  a  cause  of  damage  arising  out  of  a 
collision  between  two  ships  has  been  heard  and 
decided,  and  both  ships  have  been  found  to  blame, 
and  the  owners  of  cargo  on  board  the  ship  pro- 
ceeded against  subsequently  institute  a  cause 
against  the  former  plaintiffs  in  respect  of  the 
same  collision,  the  Court  of  Admiralty  has  no 
power  to  make  an  order  allowing  the  plaintiffs 
(the  owners  of  cargo)  to  use  the  evidence  given  in 
the  former  cause  in  the  hearing  of  the  latter,  if 
the  defendants  refuse  to  consent  to  such  an  order. 
(Adm.)     The  Demetrius 250 

86.  Practice — Admiralty  Court — Notice  of  action — 
Proceeding  in  rem. — Under  a  statute  which  pro- 
vides that  no  action  shall  be  brought  against  the 
City  of  Dublin  Steam  Packet  Company  in  respect 
of  injury  done  to  any  vessel  on  the  high  seas,  un- 
less a  month's  notice  of  action  shall  be  given  to  the 
company,  it  is  not  necessary  to  give  such  notice 
before  instituting  proceedings  in  rem  in  the  Ad- 
miralty Court,  as  that  Court  deals  with  the  res 
only,  and  the  res^  and  not  the  owner  personally, 
is  liable  in  the  suit,  and  the  statute  relates  only  to 
personal  actions.     (Adm.  Ir.)     The  Mullingar  . . .  252 

37.  Practice — Interrogatories — Admiralty  Court — 
Jurisdiction — The  Court  of  Admiralty  has  power 
to  order  interrogatories  to  be  administered  to  a 
defendant  before  the  plaintiff  has  filed  his  peti- 
tion.    (Adm.)     TheMurillo 579 

38.  Practice — Interrogatories — Admiralty  Court — 
Appea^a/nce — Jurisdiction. — ^When  a  cause  of  col- 
lision was  instituted  in  personam^  against  a  de- 
fendant as  owner  of  a  ship,  and  the  defendant 
entered  an  appearance,  alleging  himself  to  be 
*'  improperlj  raed  as  one  of  the  ownen  "  of  the 
■hip,  the  Conrt  of  Admixilty  iJlowed  intezzog»« 


tories  to  be  administered  by  the  plaintiff  to  the 
defendant  for  the  purpose  of  ascertaining  the 
ownership  before  the  plaintiff's  petition  was  filed. 
(Adm.)     TheMuriUo page  579 

39.  Assessment  of  damcLges  —  Denvurrage — Time — 
Delcuy  for  repairs — Business  connected  with  colli- 
sion— Rate  allowed. — Demurrage  is  allowed  by 
the  High  Court  of  Admiralty  to  the  owners  of 
a  ship  damaged  by  collision  during  the  time  that 
she  has  been  necessarily  delayed  for  the  purpose 
of  effecting  the  repairs  rendered  requisite  by  the 
collision,  and  of  transacting  business  unquestion- 
ably connected  with  the  collision.  Making  a  pro- 
test and  the  obtaining  the  necessary  official  docu- 
ments by  the  master  relating  to  the  damage  done 
to  both  ship  and  cargo  is  business  unquestion- 
ably connected  with  the  collision.  Delay  in  their 
preparation,  caused  by  the  dilatoriness  of  foreign 
authorities,  and  not  by  the  default  of  the  master, 
is  chargeable  to  the  collision.  Qucere,  whether 
transshipment  and  forwarding  of  cargo  can  be 
said  to  be  business  connected  with  the  collision. 
The  usual  rate  of  demurrage  allowed  to  steam 
vessels  of  the  ordinary  class,  carrying  cargo,  is 
6d.  per  ton  on  the  gross  tonnage,  or  9d.  per  ton 
on  the  net  tonnage,  per  day.     (Adm.)     The  City 

of  Buenos  Ayres 169 

40.  Assessm,ent  of  da/mages — Unjustifiahle  abandon- 
ment— Want  of  ordina/ry  cowrage  and  nautical 
skill — Liability  of  wrongdoers. — The  master  and 
crew  of  a  vessel  injured  by  collision  are  bound  to 
show  ordinary  courage  and  nautical  skill  in  en- 
deavouring to  save  their  vessel  from  total  loss, 
and  defendants  will  not  be  held  liable  for  any 
loss  that  might  have  been  avoided  by  the  exer- 
cise of  such  ordinary  courage  and  skill,  and  if 
her  master  and  crew  unjustifiably  abandon  her, 
and  she  is  consequently  totally  lost,  the  defen- 
dants will  not  be  liable  for  such  total  loss  of  the 
plaintiffs  ship,  but  only  for  the  expense  which 
would  have  been  incurred  in  making  good  the 
actual  damage  sustained  by  the  collision,  and  for 
loss  of  earnings  during  the  probable  time  re- 
quired to  effect  the  repairs.  (Adm.)  The 
Thwrimgia    283 

41.  Assessment  of  damiages — Reference  to  registrar 
and  merehcmts — Revision  of  report. — Where  a  re- 
ference has  been  made  to  the  registrar  and  mer- 
chants in  a  cause  of  colliaion  in  the  High  Court 
of  Admiralty  to  assess  the  damages  as  to  the 
time  and  rate  at  which  demurrage  is  to  be 
allowed,  the  court  will  review  the  registrar'H 
report  and  correct  any  portion  of  it  founded 
upon  what  the  court  deems  to  be  an  erroneous 
review  of  the  evidence.  (Adm.)  The  City  of 
Buenos  Ayres  169 

42.  Costs — D^ence  of  compulsory  pilotage. — ^Defen- 
dants in  a  cause  of  damage,  who  rely  at  the 
hearing  upon  the  defence  of  compulsory  pilotage 
only,  but  whose  pleadings  raise  other  issues, 
which  are  not  proved,  are  not  entitled  to  their 
costs.     (Adm.)    The  Livia  204 

43.  Costs — Inevitable  accident. — ^The  rule  of  the 
Admiralty  Conrt,  in  oases  where  a  collision  is 
found  to  be  the  result  of  inevitable  accident,  is 
to  make  no  order  as  to  costs  unless  it  can  be 
shown  that  the  suit  was  brought  unreasonably, 
and  without  sufficient  primd  fa>cie  grounds,  anc 
this  rule  is  followed  by  the  Court  of  Appeal. 
(Priv.  Co.)     TheMa^esia 261 

44.  Costs — Exorbitant  claim — B^erence. — Where  an 
exorbitant  claim  is  made  before  the  registrar 
and  merchants  for  the  value  of  a  vessel  injured 
in  a  oolHnon,  abandoned  and  totally  lost,  and  the 
abandonment  is  held  onjostifiable,  the  plaintiff 

'  will  be  oondemned  in  the  ooBts  of  the  reference. 
(Adm.)    TheThwringia 
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2.  Sale  of  vessel — Admiralty  Court — Costs  of  sale — 
Priority, — Where  there  are  several  olaimants 
against  the  proceeds  of  a  yessel  in  the  registry  of 
the  High  Court  of  Admiralty,  the  vessel  having 
been  sold  in  the  cause  of  one  claimant,  the  costs 
of  sale  will  be  paid  before  all  other  claims,  as  the 
sale  is  for  the  benefit  of  all.  (Adm.)  The 
Panthea   po/ge  133 

3.  Consent  to  motion — Admiralty  Court — Practice.- 
— The  High  Court  of  Admiralty  will  not  give  the 
costs  of  appearing  to  consent  to  a  motion  where 
the  party  so  appearing  is  not  in  any  way  preju- 
diced by  the  motion.     (Adm.)     The  AchxUes 165 

4.  Admiralty  Court  —  Practice  —  Decree — NecessO' 
ries — Mortgagees. — ^Where  the  plaintiif  in  a  cause 
of  necessaries  obtains  a  decree  against  a  ship, 
and  the  mortgagees  neglect  to  enter  a  caveat 
until  after  an  order  for  payment  out  of  court  in 
the  cause  of  necessaries  has  been  made,  the  court 
will  give  to  the  plaintiff  in  the  cause  of  neces- 
saries the  costs  caused  by  the  delay  of  the  mort- 
gagees.    (Adm.)     The  Marklamd 44 

5.  Pleading — General  traverse — Special  defence — 
D^endants*  rights  to  costs. — Defendants  in  a 
cause  in  the  Admiralty  Court  may  prove  a  special 
defence  under  a  general  traverse,  if  such  defence 
is  no  surprise  to  the  plaintiffs,  and  on  such  de- 
fence being  established  the  defendants  are  en- 
titled to  costs.  Where  a  special  defence  is  raised 
on  the  pleadings,  if  such  defence  is  established, 
and  even  though  the  case  is  concluded  under  the 
general  traverse,  the  defendants  are  entitied  to 
judgment  and  costs  on  the  second  defence. 
(Priv.Co.)     The  Orient 108 

6.  Mistake  in  lane  affecting  costs — Right  to  appeal. 
— Where  there  has  been  a  mistake  on  a  matter 
of  law  in  the  court  of  first  instance  which  affects 
or  governs  costs,  the  party  prejudiced  is  entitled 
to  have  the  benefit  of  correction  by  appeal. 
(Priv.Co.)     Id 108 

See  Collision^  Nos.  42,  43,  44 — Foreign  Enlist- 
m^ent  Act  1870,  No.  4 — Practice,  No.  4 — Sahjoge, 
Nos.  20  ,Sl— Solicitor's  Lien,  Nos.  1,  2,  3. 

COUNTY  COUETS  ADMmALTT  JURIS- 
DICTION. 

1.  Extent  of  jurisdiction  —  Admiralty  Court — 
Charter-pa/rty — Short  delivery. — County  Courts 
Admiralty  Jurisdiction  Acts  (31  A  32  Vict. 
c.  71,  and  32  &  33  Vict.  c.  51),  although 
they  invest  certain  County  Courts  with  a  juris- 
diction to  entertain  and  determine  a  limited  por- 
tion of  the  cases  which  were  formerly  entertained 
and  determined  only  in  the  High  Court  of  Ad- 
miralty, do  not  by  inference  and  indirect  enact- 
ment enlartfe  the  jurisdiction  of  the  High  Court 
of  Admiralty,  or  give  to  County  Courts  a  juris- 
diction which  the  High  Court  of  Admiralty  never 
possessed.  A  County  CTourt  having  admiralty 
jurisdiction  has  no  jurisdiction  to  entertain  a  suit 
for  damages  for  short  delivery  of  cargo  arising 
out  of  a  charter-party,  the  High  Court  of  Ad- 
miralty having  no  jurisdiction  to  entertain  such 
claim.  (C.  P.)  Simpson  a/nd  another  v.  Blues 
and  wnother 326 

2.  Extent  of  jurisdiction — Claim  in  relation  to  the 
hire  of  ship,  or  to  the  carriage  of  goods — Admir- 
alty Court.  —  The  County  Courts  Admiralty 
Jurisdiction  Amendment  Act  1860  (32  &  33  Vict, 
c.  51),  sect.  2,  conferring  upon  certain  County 
Courts,  having  Admiralty  Jurisdiction  under  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
(31  &  32  Vict.  c.  71),  power  to  try  *'  any  claim 
arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to 
the  oarriage  of  gooda  in  any  ^p,"  confers  npon 
thoM  County  Conrta  a  more  extensive  juisdiotion 


in  relation  to  such  agreements  than  that  possessed 
by  the  High  Court  of  Admiralty,  under  the  Ad- 
iniralty  Court  Act  1861,  sect.  6.  (P.  C,  reversing 
Adm.)  Oaudet  (app.)  v.  Broion  (resp.);  Cargo 
ex  Argos — Qeipel  and  others  (apps.)  v.  Comforth 
(resp.);  The Hewsons page360,  519 

3.  Jurisdiction — Proceedings  against  goods--Freight 
demurrage  and  expenses — Proceedir\gs  against 
ships — Breach  qf  charter  irrespective  of  damage  to 
goods — Domicile  of  owners, — County  Courts  having 
Admiralty  Jurisdiction  have,  under  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act 
1869,  sect.  2,  jurisdiction  to  try  causes  instituted 
in  rem  by  idiip-owners  against  goods  laden,  or 
lately  laden,  on  board  their  ships  to  recover 
freight,  demurrage,  and  expenses,  and  also  causes 
instituted  in  rem  by  charterers  against  ships, 
which  they  have  chartered,  for  breach  of  charter- 
party,  irrespective  of  any  damage  to,  or  breach 
of  contract  or  duty  in  respect  of,  goods  carried  on 
board  such  ships,  even  though  the  owners  of  the 
gfoods  or  ships  may  be  domiciled  in  England  or 
Wales.     (P.  C,  reversing  Adm.)     Id, 860,  519 

4.  Broker's  c(ymmission  —  ChoArter-party  —  Right  of 
broker  to  sue. —  A  charter-party  made  between 
captain  and  charterers  contained  a  clause  provid- 
ing for  payment  of  commission  to  a  broker  for 
negotiating  the  charter-party :  Held,  that  the 
broker  could  not  sue  in  the  County  Court  in  rem, 
under  32  &  33  Vict.  c.  51,  s.  2,  sub-sect.  1,  as  for 
a  claim  arising  out  of  an  agreement  made  in 
relation  to  the  use  or  hire  of  a  ship,  he  not  being 
a  party  to  tiie  charter.  (Adm.)  The  Nuova 
Raffaelinas  John  Japp  and  Joseph  Kiihy  (apps.) 

V.  FroflMsisco  Durante  (resp.) 16 

5.  Leaveto proceed — Jurisdiction — Practice — Admir* 
alty  Court. — The  Court  of  Admiralty  has  no 
power  to  grant  leave  to  proceed  in  that  court, 
under  the  County  Courts  Admiralty  Jurisdiction 
Act  1868,  s.  9,  when  proceedings  have  already 
been  instituted.     (Adm.)     The  Loretta  19 

See  Collision,  No.  1 — Costs,  No.  1 — Necessaries, 
Nos.  11,  12 — Practice,  No.  11 — Salvage,  No.  1. 

COUNTY  COURT  APPEALS. 

1.  Fresh  evidence  on  appeal — Admiralty  Court — 
JurisdictUm  —  Practice  —  Reporter.  —  The  High 
Court  of  Admiralty  is  extremely  reluctant  to 
admit  evidence  at  the  hearing  of  an  appeal  from 
a  County  Court,  but  will  do  so  under  special  cir- 
cumstances. The  insufficiency  of  notes  of  evi- 
dence in  the  court  below  is  some  ground  for  the 
admission  of  evidence  at  the  hearing  of  the 
appeal,  but  the  fact  that  a  reporter  has  not  been 
employed  to  take  down  the  evidence  below  must 
always  be  a  circumstance  to  be  inquired  into 
when  an  appellant  applies  for  leave  to  produce 
evidence  on  appeal.    (Adm.)     The  Busy  Bee.  ...     298 

2.  Fresh  evidence  vn  appeal — Qrownds  for  admission 
of— Practice — Admiralty  Court — Surprise. — The 
Court  of  Admiralty  is  veiy  cautious  as  to  admit- 
ting fresh  evidence  at  the  hearing  of  an  appeal 
from  a  County  Court,  and  will  not  do  so  unless 
justice  will  not  be  satisfied  without  it.  Seimhle, 
surprise  is  a  ground  for  the  admission  of  fresh 
evidence.     (Adm.)     The  Moorsley 471 

See  Practice,  No.  11. 

CROSS  CAUSES. 
See  ColHsum,  No.  85. 

CROSSING  SHIPS. 
See  CoUisitm,  Nos.  11, 15,  18, 19. 

CUSTOM. 
See  General  Average,  No.  2— Marine  ItuuranM, 

Nos.  8, 37. 
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bonements  from  the  date  on  which  he  is  placed 
on   the   ship's   register  as  master.     (Vioe-Adm. 

Vict.)     The  Album page  481 

See  Maritime  LienSy  Nos.  2,  4— Necessaries,  2,  3, 
8,  l^— Wages,  No.  2. 

DISSOLUTION    OF    CONTEACT    OF 

AFFREIGHTMENT. 

See  Carriage  of  Qoods.  Nos.  6, 7,  23,  24,  27. 

DOCK  AND  LIGHT  DUES. 
See  Necessaries,  No.  2 — Tonnage  Rates. 

DOMICILE. 
See  County  Courts  Admiralty  Jurisdictunif  No.  3 — 

Necessaries,  No.  11. 

ESTOPPEL. 
See  Carriage  of  Ooods,  No.  3 — Salvage,  fifo.  13. 

EVIDENCE. 
See  Collision^  Nos.  35,  41 — County  Court  Appeals, 
Nos.   1,   2 — Damage    to  Cargo,  No.   3 — Marine 
Insurance,   Nos.   37,   38 — Practice,  Nos.  5,  6 — 
Salvage,  Nos.  28,  31. 

EXCEPTED  PPIBILS. 

Carriage  of  Goods  Nos.  4,  21 — Charter-party, 'So. 
3,  4 — Damage  to  Cargo,  No.  3 — Salvage,  No.  7. 

FIEE. 
*        See  General  Average,  No.  2. 

FISHING  VESSEL. 
See  Collisum,  No.  29. 

FLOATING  PIEB. 
Licence  to  use — Jurisdiction  of  court  of  equity. — 
The  Board  of  Works  have  no  power  to  convert  a 
revocable  licence  to  ase  a  floating  pier  on  the 
river  Thames  into  an  irrevocable  licence,  as 
against  the  Conservators  of  the  Thames,  and  an 
Act  of  Parliament  confirming  snch  converriion 
does  not  affect  the  rights  of  the  latter.  A  coart 
of  equity  has  jurisdiction  to  enforce  the  rights  of 
the  Conservators  of  the  Thames  in  such  a  case. 
(BjIIs.)  Conservators  of  the  Thaynes  v  The»Sonth- 
Eastern  Railway  Company    3 

FOG. 
See  Collision,  Nos.  5,  6,  7,  8. 

I'X)BEIGN  ADJUSTMENT. 
See  Marine  Insurance,  No.  29. 

FOBEIGN  ATTACHMENT. 
See  Lord  Mayor  s  Court. 

FOREIGN  CONTRACT. 
See  Scde  of  Ship. 

FOREIGN  ENLISTMENT  ACT  1870. 

1.  Prize  crew — Taking  charge  of  prize — Warlike 
operation.-  -  The  detaching  a  prize  crew  after  cap* 
turo  to  take  charge  of  and  to  carry  a  prize,  and 
its  native  crew  as  prisoners  of  war,  safely  to  a 
port  of  the  captors,  is  essentially  a  warlike  naval 
operation.  (Priv.  Co.  reversing  Adm.)  The 
Gauntlet;  H.  M.*s  Procurator-General  (app.)  v. 
Elliot  and  others  (resps.) 86,  211 

2.  Prize  -Merchantman  —  Possession  of  captors — 
iVa  val  operation  of  captors. — A  merchantman,  on 
lawful  capture  by  a  belligerent  vessel,  and  whilst 
held  by  a  naval  prize  crew  detached  from  that 
V  essel,  is  in  the  actual  possession  of  the  govern- 
ment of  her  captors,  her  prize  crew  are  still  part 
of  the  crew  of  the  belligerent  vessel,  share  in 
captures  made  by  that  vessel,  and  may  make 
lawful  captures  whilst  on  board  the  prize.  The 
prize,  therefore,  ceases  to  be  a  merchantman  and 
becomes  a  yestel  engaged  in  the  naval  operationi 
of    her    captors.      (Priv.  Co.  rerersing  Adm.) . 

Id. 86,  an 


3.  Towvng  prise  of  war — Naval  operation — Service 
of  helUgerent. — A  BritiBh  steam  tug  sent  by  her 
owners  to  tow  a  prize  in  charge  of  a  prize  crew 
from  British  waters  to  the  waters  of  her  oaptors, 
the  tug  owners  knowing  she  was  a  prize,  is  assist- 
ing in  a  naval  warlike  operation,  and  the  sending 
the  tug  for  that  purpose  is,  Her  Majesty  being 
neutral,  a  dispatching  for  the  purpose  of  taking 
part  in  the  naval  service  of  a  belligerent  within 
the  meaning  of  the  Foreign  Enlistment  Act  1870 
(33  &  34  Vict.  c.  90)  sect.  8,  sub-sect.  4,  and  the 
tug  is  therefore  forfeited  to  the  Crown.  (Priv. 
Co.  reversing  Adm.)     Id page%%,  211 

4.  Practice — Admiralty  Court — Bail — Amount  of — 
Consent  of  Crown. — Where  a  vessel  is  arrested 
under  the  provisions  of  the  Foreign  Enlistment 
Act  1870,  the  Court  of  Admiralty  will  admit 
her  to  bail  with  the  consent  of  the  Crown.  Sem- 
hle,  the  consent  of  the  Crown  is  not  necessary. 
The  court  will  only  require  bail  to  be  given  to 
the  extent  of  the  value  of  the  ship  and  her 
equipment,  and  not  any  further  sum  for  costs. 
(Adm.)     TheGauntlet   45 

5.  Practice — Vessels  detained — Application  for  in- 
demnity.— In  an  application  to  the  Court  of  Ad- 
miralty for  an  indemnity  by  the  Crown  in  respect 
of  the  detention  of  vessels  under  the  Foreign 
Enlistment  Act  1870,  sect.  24,  where  the  Secretary 
of  State  has  released  the  vessels  without  issuing 
his  warrant  stating  reasonable  and  probable 
cause  for  the  detention,  the  proper  form  of  pro- 
cedure is  by  motion  upon  affidavits,  but  the 
Crown  is  entitled  to  time  to  answer  the  appli- 
cant's affidavits  so  as  to  raise  any  questions  of 
law  and  fact.  (Adm.)  The  Great  Northern  and 
TheMidland   246 

FOBEIGN  JUDGMENT. 
Review  of — Fraud — Manifest  error — Average  state- 
ment— Bottomry. — The  decision  of  a  competent 
foreign  court  under  the  direction  of  which  an 
average  statement  is  made,  and  a  bottomry  bond 
given  to  defray  expenses  declared  to  have  been 
incurred  under  the  statement,  will  not  be  re- 
viewed in  an  English  court  unless  there  is  mani- 
fest error  on  the  face  of  the  proceedings,  or  is 
shown  to  have  been  obtained  by  fraud,  or  to  be 
wanting  in  the  conditions  of  natural  justice. 
(Priv.  Co.)     Messina  Y.  Petrococchino 298 

FOBEIGN  SHIP. 

See  Carriage  of  Goods,  Nos.  9,  10 — Salvage, 

No.  19— Wages,  No.  1. 

FOBEIGN  SOVEBEIGN. 

See  Admiralty  Court,  No.  8 — JurxsdisHont 

Nob.  1,  2,  3,  4. 

FOBFEITUBE. 
See  Foreign  Erdistment  Act  1870,  No.  3 — Piracy. 

FOUL  BEBTH. 
See  Collision,  No.  17. 

FBAUD. 
See  Marine  itutirance,   Nos.  8,  9,  19. 

FBEIGHT. 
See  Bottomry,  Nos.  2,  6,  12. — Carriage  of  Goods, 
Nos.  3,  12,  13,  14,  16,  26.— County  Court  Admi- 
ralty Jurisdiction,  No.  3. — Lord  Mayor's  Court — 
Marine  Insurance,  Nos.  6,  7,  10. — Mortgage,  Nos. 
1,  2,  3,— Wharfinger. 

GENEBAL  AVERAGE. 
1.  Leols — Pwnping  with  engine — Spare  spars  as  fuel 
— CodU  pwrchased, — ^Where  a  uiling  vessel,  hav- 
I      ing  on  board  a  donkey  engine  ordinarily  lUMd 
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for  the  purpose  of  working  the  ship  and  pumping 
■o  as  to  save  a  number  of  hands,  is  compelled 
after  encountering  a  seyere  gale,  in  whidi  she 
has  sprung  a  leak,  to  bum  tibe  spare  spars  and 
coal,  in  order  to  keep  the  engine  at  work  to  pump 
the  water  out  of  her,  and  so  keep  herself  afloat; 
such  consumption  of  spars  and  stores  (per  Kelly, 
CJB.y  and  Bramwell,  B.)  entitles  her  owners  to 
general  average  contribution  from  the  owners  of 
cargo,  but  contra  (per  Martin  and  Cleasby,  BB.) 
Coals  afterwards  purchased  for  that  purpose  by 
the  master,  are  not  general  average  expenses. 
(Ex.)  Hcbrrison  y.  Bank  of  Ausiralagia,  . . .  page  198 
Damage  hg  water — Fire — British  custom — Law, — 
Loss  by  injuiy  to  cargo  through  water  being  let 
into  a  ship's  hold  to  extinguish  a  fire,  being  a 
Toluntary  and  intentional  sacrifice  of  the  cargo 
made  under  the  pressure  of  imminent  danger,  and 
for  the  benefit  and  with  a  view  to  secure  the 
safety,  of  the  whole  adventure  then  at  risk,  is  a 
general  average  loss  by  English  law  ;  but  it 
having  hitherto  been  the  practice  of  British 
average  staters  to  treat  a  loss  so  occasioned  as 
not  a  general  average  loss,  a  shipper,  whose 
goods  are  shipped  under  a  bill  of  lading  pro- 
viding for  "  average,  if  any,  to  be  adjusted  ac- 
cording to  British  custom,"  and  are  so  injured, 
is  precluded  by  that  stipulation  from  recovering 
as  for  a  general  average  loss  under  the  existing 
custom.  The  custom  should  in  future  be  in  ac- 
cordance with  the  law.     (Q.6.)     Stewart  v.  West 

India  and  Pacific  Steamship  Compauy  528 

See  Marine  IriMtremce,  No.  29. 

GUABANTEE. 
BiUi  qf  lading — Oenuineness  cf— Forgery, — A  state- 
ment endorsed  on  the  back  of  certain  bills  of  ex- 
change to  the  effect  that  '*  A.  holds  bills  of  lading 
and  policies  for  251  bales  of  cotton  per  ship  C.,'* 
on  the  faith  of  which  B.  accepted  the  bills  of  ex- 
change, does  not  amount  to  a  guarantee  that  the 
bills  of  lading  are  genuine,  and  if  B.  has  met  the 
bills  of  exchange  he  cannot  recover  the  money  if 
it  turns  out  that  the  bills  of  lading  are  forged, 
there  being  no  fraud  on  the  part  of  A.  (Y.CM.) 
Leat?iery.  Simpson  5 

ILLEOALITY. 
See  Carriage  of  Goods,  Nos.  23,  24,  25. 

INCEPTION  OF  BISK. 
See  Marine  Jfi9uranc0,  Nos.  10,  11,  12. 

INEVITABLE  ACCIDENT. 
See  CoUitum,  Nos.  24,  25,  81.  43. 

INJUNCTION. 
See  lAfMitatUmcf  LiabiUtg,  No.  l.^SaXe  of  Ship, 

INSPECTION  OF  DOCUMENTS. 
Passenger — Action  agamst  ship*  s  agents — Fraudulent 
representations. — In  an  action  for  making  false 
and  fraudulent  representations  with  respect  to  a 
ship,  whereby  the  plaintiff  was  induced  to  take 
a  passage  in  her,  and  was  afterwards  obliged  to 
leave  on  discovering  the  falsity  of  the  defen- 
dant's representations,  inspection  was  refused  to 
the  plaintiff  of  letters  of  other  passengers,  also 
compelled  to  leave,  to  the  defendants,  of  letters 
of  the  master  to  the  defendants  relative  to  the 
plaintiff,  and  of  letters  to  the  defendants  from 
tiie  owner  of  the  ship  written  after  the  plaintiff 
had  left  it.     (C.P.)     Richards  v.  Gellatley 277 

INSUBABLE  INTEBEST. 
See  Marine  Iswrwnce,  Nos.  2,  83. 

;iNTEEBOQArCOBX&^. 
See  ColUnon,  l^ott.  Z1 ,  ^^. 


\ 


JETTISON. 
See  Marine  Insurance,  Nos.  2, 13. 

JUBISDICTION. 

1.  Khedive  of  Egypt — Sovereign  Prince— CUUm  of 
exemption  from  process, — The  Khedive  of  Egypt 
is  not  a  sovereign  prince,  and  is,  therefore,  not 
entitled  to  claim  the  exemption  for  himself  and  his 
property  from  the  ordinary  process  of  the  courts  of 
this  country,  which  is  by  international  law  founded 
upon  the  comity  of  nations,  accorded  to  foreign 
sovereigns.    (Adm.)     The  Charkieh  jxiye  581 

2.  Sovereign  prince — Ewemplion  from  jurisdiction- 
Person  and  property — Proceeding  in  rem — Jim 
corona, — A  sovereign  prince  is  exempted  from 
the  jurisdiction  of  the  tribunals  of  a  state  in  which 
he  happens  to  be,  absolutely  so  far  as  his  person 
is  concerned,  and,  with  respect  to  his  property, 
at  least  so  fikr  as  that  is  connected  with  the  dig> 
rdtj  of  his  position,  and  the  exercise  of  his  public 
functions :  no  proceeding  in  rem  can  be  insti* 
tuted  against  the  property  of  a  sovereign  prince 
if  the  res  can  in  any  fair  sense  be  said  to  be  con- 
nected with  the  jus  corona  of  the  sovereign,  but 
oi^er  property  of  a  sovereign  may  be  proceeded 
against  in  rom.     (Adm.)      The  Charkieh  581 

3.  Sovereign  prince — Trading — Waiver  of  eaemp' 
tion, — ^A  sovereign  prince,  by  engaging  in  tnde, 
may  waive  the  privilege  which  he  otherwise  pos- 
sesses of  being  exempt  from  the  jurisdiction  of 
the  tribunals  of  a  state  in  respect  of  the  property 
so  engaged.     (Adm.)     The  Charkieh 581 

4.  Foreign  sovereign — Trading — Merchant  ship— 
CoUision — Admiralty  Court — Jurisdiction, — A 
ship  belonging  to  a  foreign  sovereign,  but 
used  by  him  as  a  merchant  vessel  for  tradisf 
purposes,  is  liable  to  be  proceeded  against  in 
rem  in  the  Admiralty  Court  for  damage  done 
to  another  ship  by  collision.  (Adm.)  The 
Charkieh 581 

5.  Mail  packets — Exemption  from  process — Treaty. 
— Semhle,  that  mail  packets,  although  the  pro- 
perty of  a  government,  are  not  exempt  from 
the  ordihary  process  of  the  tribunals  of  a  foreign 
state,  unless  expressly  exempted  by  treaty. 
(Adm.)     The  Charkieh 581 

See  AdmiraUy  Court,  Nos.  2,  8 — CoUision,  Nos.  1, 
2,  37,  38 — County  Courts  Admiralty  Jurisdiction, 
Nos.  1,  2,  3, 4,  5--County  Court  Appeals,  No.  1— 
Damage,  Nos.  1, 2 — Floating  pier — Limitation  </ 
LiahiUty,  No.  2 — Lord  Mayor^s  Court — Marine 
Insurance  Asssociation,  No.  1 — Mortgage,  No.  4— 
Necessaries,  Nos.  11,  12«  18 — Balvage,  No.  1— 
Ship— Wages,  No.  1. 

JUSTICES. 
See  Ship, 

LAY  DAYS. 
See  Carriage  of  Goods,  Nos.  8,  13. — Ckartsr- 

party.  No.  5. 

LAW  GOVEBNING  A  CONTBACT. 
Intention  of  parties — Construction  of  contract — Tlie 
rights  and  obligations  of  parties  to  a  oontract  aie 
to  be  determined  by  the  law  which  th^  have 
declared  themselves  to  intend,  and  where  there 
is  no  express  declaration  of  intention  the  pre* 
sumption  as  to  the  law  contemplated  by  the  par- 
ties must  be  gathered  from  the  oiroumstances  of 
each  case.  Where  a  contract  is  plain  in  its 
terms,  those  terms  must  receive  the  ordinary  aai 
natural  construction,  and  do  not  admit  of  tki 
introduction  of  a  law  dehors  the  ocmtraoi.  (Adaj 

ThsPoitria:  The  Wilhehn  SchmAdi „ll»-0. 

See  Carriage  qf  Goods,  Nob.  9,  10— Jl 
lyi^/ftM:^^— Marine  Insuramce^  No. : 
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LIENS. 
See  Carriage  of  Goods,  Nos.  13,  14,  15,  16,  17— Con- 
tignor  and  Consignee,  No.  1 — Maritime  Liens, 
Nos.  1, 2, 3, 4 — Mortgage,  No.  1 — Necessaries^  Nos. 
4,  5,  9— Salvage,  No.  IS— Solicitor's  Lien,  Noa.  1, 
2, 3 — Wages,  No.  2 — Wharfinger, 

LIFE  SALVAGE. 
See  Salvage,  Noa.  19,  27. 

LIGHTS. 
See  CoUwion,  Nos.  2,  3,  4, 19,  29— I>atna£peNo.2. 

LIMITATION  OP  LIABIUTT. 

1.  Carriers  by  land  and  sea — Loss  at  sea — Right  to 
Limitation — Injunction. — ^A  railway  company, 
who  are  both  carriers  by  land  and  carriers  in 
their  own  ships  by  sea,  are  entitled,  under  the 
Merchant  Shipping  Acts  Amendment  Act  1862 
(25  A  26  Vict.  c.  63).  sect.  54,  to  limitation  of 
liability  in  respect  of  the  loss  occasioned  by  their 
negligence  at  sea  of  luggage  belonging  to  a  pas- 
senger,  whose  contract  with  the  company  was  for 
carriage  partly  by  land  and  partly  by  sea  on  a 
throngh  ticket ;  and  the  Court  of  Chancery  will 
grant  an  injunction  restraining  an  action  brought 
to  recover  that  loss.  (L.C.  and  L.JJ.)  The 
London  and  South-Western  Railway  Company  y. 
James  page  526 

2.  Admiralty  Court —JurisdieHon — Vessel  totally 
lost — Swn  paid  into  court  in  lieu  of  hail — Ship  or 
proceeds  not  under  arrest. — ^The  payment  into  the 
Admiralty  Court  of  a  sum  of  money  in  lieu  of 
bail  in  a  collision  cause,  the  vessel  being  totally 
lost,  is  not  sufficient  to  give  that  court  jurisdic- 
tion in  a  suit  for  limitation  of  liability  at  the 
instance  of  the  owners  of  the  vessel,  because 
neither  the  ship  nor  the  proceeds  thereof  are 
under  arrest  within  the  terms  of  the  Admiralty 
Court  Act  1861  (24  Vict.  c.  10)  sect.  13.  (Ex. 
and  Ex.  Ch.)  James  v.  The  South-Western  Railr 
wa/y  Company  226,  428 

3.  Two  collisions  at  same  iims — Right  of  shipowner 
to  limitation. — A  shipowner,  whose  vessel  injures 
two  other  vessels  in  a  collision  on  one  occasion, 
and  by  one  act  of  improper  navigation,  does  not 
incur  in  respect  of  each  vessel  a  separate  liability 
beyond  the  limitation  of  liability  provided  for  by 
the  Merchant  Shipping  Amendment  Act  1862, 
sect.  54,  and  is  entiUed  to  have  his  liability  limited 

as  for  one  collision.     ( Adm.)     The  Rajah 403 

LLOYD'S  LIST. 
See  Marine  Inswra/noe,  Nos.  22,  23. 

LOBD  CAMPBELL'S  ACT. 
See  DwmcLge,  No.  1 — Loss  qf  Life, 

LOBD  MAYOB'S  COUBT. 
Jurisdiciion, — Foreign  attachment — Whole  cause  of 
action  within — Freight  payable — Chods  deliver- 
able— Prohibition. — To  give  the  Lord  Mayor's 
Court  jurisdiction,  the  whole  cause  of  action  must 
have  arisen  within  the  City  of  London.  The  fact 
that  freight  under  a  charter-party  is  payable,  or, 
semble,  even  that  goods  are  to  be  delivered  within 
the  City,  will  not  give  that  court  power  to  issue 
a  foreign  attachment  against  the  freight,  and  a 
prohibition  will  issue  to  restrain  the  Lord  Mayor's 
Court  from  so  doing.  (C.P.)  Byrne  v.  The 
ChMmo  Consignment  Company  {WegueUn  and 
others,  garnishees)  196 

LOSS. 

See  Carriage  of  Goods,  No.    12 — Carnage  qf  Pas' 

sengers — Consignor  and  Consignee,  No.  8---LifNi- 

toHon  (^  Liability,  Nob.  1,  8 — Marine  Ingwranee, 

Nos.  6,  6,  7,  8, 11, 80,  81,  88,  88— JfaKiM  IiifMr. 

AsBodationf  Kgs.  8,  8. 


LOSS  OF  UFE. 

Unborn  child — Negligence — Right  to  recover, — ^A 
child  en  ventre  sa  mere  is  entitled  to  recover 
under  Lord  Campbell's  Act  on  the  death  of  its 
father  by  negligence.     (Adm.)     The  Oeorge  and 

Richard    page    59 

See  Collision,  No.  21 — Damage,  No.  1 — LimitO' 
tion  of  liability — Nos.  1,  2. 


MAIL  PACKETS. 
See  Jurisdiction,  No.  5. 

1£ABINE  mSUBANCE. 

1.  Maritime  contract  —  Admiralty  jurisdiction — 
Claim  in  personam — American  rule. — ^The  con- 
tract of  marine  insurance  is  a  maritime  contract, 
and  a  claim  in  personam  arising  out  of  it  is  cog- 
nisable  in  admiralty,  under  the  constitution  of 
the  United  States,  declaring  that  the  judicial 
power  should  extend  to  "  all  cases  of  admiralty 
and  maritime  jurisdiction."  The  opinion  of 
Story,  J.,  in  De  Lovio  v.  Boit  (2  Gallison,  398), 
approved  and  adopted.  Semble,  that  having  re- 
gard to  the  maritime  codes  of  all  European 
countries,  admiralty  jurisdiction  ought  to  embrace 
all  maritime  contracts,  and  that  contracts  the 
subject  matter  of  which  is  maritime,  are  not  the 
less  maritime  contracts  because  they  are  made 
and  are  to  be  performed  elsewhere  than  on  the 
high  seas.  The  English  rule  to  the  contrary 
criticised  and  disapproved.  (U.S.  Sup.  Ct.) 
New  England  Mutual  Marine  Insurcmce  Company 

Y.  Ihlnhan^  21 

2.  Insurable  interest  —  Deck  cargo — Clear  biU  qf 
lading — Mistake  of  shipper's  agent — Jettison. — 
Shipowners  are  so  far  bound  by  the  signature  of 
their  agent  in  a  foreign  port  that,  when  the  agent 
gives  by  mistake  a  clear  bill  of  lading  for  goods 
shipped  on  deck,  the  goods  having  been  di- 
rected to  be  received,  and  having  been  received 
to  be  shipped  on  deck  at  shipper's  risk,  instead 
of  a  bill  of  lading  stating  that  fact,  the  shipowners 
are  liable  for  a  loss  by  jettison,  and  have  there- 
fore an  insurable  interest  in  the  goods.  (C.  P.) 
Stephens  v.  The  Australasian  Insurance  Com^ 
pany 458 

3.  Risk  covered — African  trade — Deviation — Delay 
— Salving  owner's  property. — An  insurance  on  a 
ship  **  at  and  from  L.  to  the  coast  of  Africa,  and 
during  her  stay  and  trade  there,"  means  that  she 
Ib  to  go  to  the  coast  of  Africa,  and  stay  there  for 
any  purpose  which  properly  falls  within  the 
description  of  African  trade,  and  the  shipowner 
cannot  substitute  any  other  risk,  nor  may  the 
ship  be  employed,  under  the  terms  of  the  in- 
surance, for  other  than  trading  purposes.  De-^ 
laying  the  ship  in  an  African  port  whilst  the 
master  and  crew  are  engaged  in  salving  a  vessel, 
which  the  owner  has  purchased  after  loss,  is 
substitution  of  another  risk  and  employment  for 
other  purposes,  and  vitiates  the  policy.  (Ex.  Ch. 
from  Ex.)  The  Company  of  African  Merchants 
(Limited)  v.  The  British  and  Foreign  Marine 
Insurance  Co.  (Limited) 558 

4.  Policy  on  goods  by  ship  or  ships  to  be  declared — 
Contract  —  Declaralion.  —  The  contract  of  an 
underwriter  who  subscribes  a  policy  on  goods  by 
ship  or  ships  to  be  declared  is  that  he  will  insure 
any  goods  of  the  description  specified  which  may 
be  shipped  on  any  ship  answering  the  descrip- 
tion, if  any,  in  the  policy,  or  on  the  voyagea  ape- 
cified  in  the  poUpy,  to  which  the  aaanred  electa 
to  apply  the  policy ;  the  object  of  the  declaration 
Ib  to  identity  (and  it  need  do  no  more)  the  par- 
ticular advantuM.  (<).B.)  Jomdci  T.  Ths  Paeifie 
Fire  and  Marine  Insurance  Company 141 
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proportion  as  that  allotted  to  the  owners  of  a 
steamship  (usually  one-half),  nnless  it  appears 
that  the  sailing  vessel  itself  was,  as  in  the  case  of 
services  rendered  by  means  of  steam  power,  the 
chief  agent  in  effecting  the  salvage.  (Adm.) 
The  Palmyro  page  182 

23.  Admiralty  Cowrt  —  Pleading  —  Proceedings 
against  ship  a/nd  cargo — Settlement  of  claim 
against  ship— Plea  of. — In  a  cause  of  salvage 
originally  instituted  against  ship  and  cargo, 
where  the  owners  of  the  ship  have  settled  the 
claim  against  the  ship,  the  plaintiflFs,  in  proceed- 
ing against  the  cargo,  may  plead  the  fact  that 
they  have  so  settled  with  the  shipowner,  but  are 
not  entitled  to  plead  the  amount  paid  in  settle- 
ment.    (Adm.)     The  Dite  Checchi    294 

24.  Admiralty  Court — Pleadiny — Suits  in  different 
courts — Plea  of  amount  recovered. — ^Where  two 
suits  of  salvage  were  instituted  by  different  sets 
of  salvors  in  respect  of  salvage  services  rendered 
tothe  same  property  on  the  same  occasion,  the  one 
suit  in  the  Admiralty  Court  of  the  Cinque  Ports, 
the  other  in  the  High  Court  of  Admiralty,  and  the 
salvors  in  the  former  suit  recovered  salvage  re- 
ward, the  High  Court  allowed  the  amount  of  such  re- 
ward recovered  to  be  pleaded  by  the  defendants  in 
their  answer  in  that  court  for  the  purpose  of  inform- 
ing the  court  of  the  value  of  the  property  against 
which  it  would  have  to  make  its  award,  that  value 
being  the  net  value,  less  all  proper  deductions, 
and  an  award  previously  made  by  a  competent 
court  in  respect  of  the  same  service  being  a 
proper  deduction.    ( AdnL)    The  AntHope 513 

26.  Admiralty  Court— Practice — Consolidation  of 
amses. — ^The  Court  of  Admiralty  will  consolidate 
oa«.  ses  of  salvage  instituted  on  behalf  of  several 
sets  of  salvors  on  the  application  of  the  plaintiffs. 
(Adm.)     The  Melpomene  515 

26.  Admiralty  Cowrt^  Consolidated  ca^uses — Prcbc- 
Pice — Conflicting  interests. — ^Where  salvage  causes 
have  been  consolidated  by  order  of  the  Court  of 
Admiralty}  but  it  appears  that  the  interest  of  one  of 
the  plaint^s  conflicts  with  those  of  the  others,  the 
oourt  will  give  leave  for  that  plaintiff  to  appear 
separately  by  counsel  at  the  hearing.  (Adm.) 
TheScout    258 

27.  Admiralty  Cowrt — Practice — Rival  salvors — 
Right  to  hegm^-Cross-exa/mination — ConsoUdor- 
turn — Life  sdLvor, — In  a  salvage  suit  in  the  Court 
of  Admiralty  where  there  are  rival  salvors,  the 
light  to  begin  depends  upon  the  circumstances  of 
each  case,  but  the  salvor  who  first  enters  his 
suit  has  ordinarily  the  right  to  begin,  unless 
special  circumstances  be  shown.  Bival  salvors 
have  a  right  to  cross-examine  each  other's 
witnesses,  but  only  on  a  point  at  which 
they  are  at  issue.  A  salvor  who  saves  life  in 
addition  to  the  services  rendered  by  him  in  con- 
nection with  the  other  salvors,  is  not  bound  to 
consolidate,  where  the  salvors  cannot  agree  as  to 
the  conduct  of  the  cause.  (Adm.)  The  Morocco ; 
The  WiUemJII.  46,  129 

28.  Admiralty  Cowrt — Practice — Evidence — Amoimt 
of  cUvim: — ^In  a  salvage  suit  evidence  of  the 
amount  on  which  another  suit  has  been  instituted 
in  another  oourt  for  services  rendered  at  the 
same  time  is  not  admissible.  (Adm.)  The 
AntUope  477 

29.  Tender — Co$t» — Practice — AdmvraXty  Court. — 
A  tender  in  a  cause  of  salvage  in  the  High  Court 
of  Admiralty  must  be  made  with  costs,  or  the 
ground  for  refusing  costs  must  appear  upon  the 

f ace  of  the  tendAT.    (Adm.)    The  Thraeian 207 

80.  Tmder — AppmUfrom  Cinque  Ports — Practice — 
AdmirMy  CoMri.— -On  appeal  by  the  owners  of  a 
■abred  ih^  Dram  a  salvage  award  made  by  the 
GiaqjBe  Borti  OomniHionexs,  the  appellanta  may, 

Yob  Lp  N.  a 


without  filing  pleadings,  place  upon  the  file  of 
the  court  a  tender,  although  no  tender  was  made 
before  the  Ck)mmissioners,  and  the  respondents 
are  bound  to  accept  or  reject  a  tender  so  made. 
(Adm.)     The  Annette page  577 

31.  Evidence — AppeaZfrom  Cinque  Ports — Practice 
— Value  of  salved  property — Admwralty  Court. — 
An  appeal  from  an  award  of  Cinque  Ports  Com- 
missioners  being  in  the  nature  6l  a  rehearing, 
pleadings  may  be  filed  and  new  evidence  given  by 
the  appellants,  although  at  the  imminent  risk  of 
costs;  and,  consequently,  the  question  of  the 
value  of  the  salved  property,  although  agreed 
before  the  commissioners,  may  be  reopened  on 
appeal.     (Adm.)    Id 577 

32.  Appeal-— Increasing  reward — Grounds  for. — 
The  Privy  Council  will  increase  the  amount 
awarded  by  the  Admiralty  Court  for  salvage  ser- 
vices where  such  amount  would  not  be  fair  com- 
pensation, considering  the  risk  and  amount  of  pro- 
perty and  number  of  lives  saved.  But  the  dif- 
ference must  be  very  considerable  before  they  will 
interfere.  Where  the  same  salvage  services  are 
rendered  at  first  with  great  risk,  but  afterwards 
with  ease,  the  court  will  only  treat  it  as  <fne 
transaction.    (P.  C.)    The  Qlenduror 31 

aALVOR'S  LIEN. 
See    Salvage,   No.    18. 

SEA  FISHEBIES  ACT  1868. 
See  CoiUsion,  No.  29. 

SEAWOBTHINESS. 
See  Carriage  of  Goods,  No.  7 — MaHne  Inswrcmee, 

No.  36. 

SET  OFF. 
See  Ma/rine  Insurance,  No.  35. 

SHIP. 

Fishing  cohle — Seagoing  vessel — Merchant  Ship* 
ping  Acts  Amendanent  Act  1862,  s.  3. — Board  of 
Trade — Justices — Jurisdiction. — ^A  fishing  coble 
of  ten  tons  burthen,  24ft.  in  length,  and  decked 
forward,  with  two  movable  masts  and  lug-sails, 
accustomed  to  go  twenty  miles  out  to  sea,  and  to 
remain  out  twelve  hours  at  a  time,  usually  sailing, 
but  sometimes  propelled  by  oars,  is  a  "ship" 
within  the  meaning  of  the  Merchant  Shipping 
Amendment  Act  1862,  s.  3.  Where  such  a  vessel 
vras  run  down  by  a  steamer,  and  her  crew 
drowned,  the  Board  of  Trade  sent  down  a  clerk 
to  the  coroner's  inquest  held  thereon,  and  he  took 
notes  of  the  evidence  and  forwarded  them  to  the 
Board  of  Trade,  and  they  directed  the  justices  to 
hold  an  inquiry,  it  was  held  that  such  justices 
had  jurisdiction  to  hold  such  inquiry  under  the 
Merchant  Shipping  Acts.  (Q.B.)  Ex  parte  Fer- 
guson  and  Hutchinson   8 

See  Bottomry,  Nos.  5,  6, 7, 8, 9,  12, 13, 1^— Carriage 
of  Goods,  Nos.  2,  5,  7,  18 — Marine  Insurance, 
Nos.  25, 26,  27,  28, 36— Solvate,  Nos.  2. 3,  4.  5,  6, 
7,  8,  9, 14, 15,  16, 17, 19,  21,  23. 

SHIP-AOENT. 
See  Bottomrg,  Nos.  10, 11 — Necessaries,  Nos.  2, 

3,  7,  8, 


SHIP  BBOEEB. 
See  County  Courts  Admiralty  Jurisdiction,  No.  4. 
— Necessaries,  Nos.  2,  3,  7,  8. 

SHIPOWNEE. 
See  BiUs  of  Lading,  Nos.  1,  2 — Carriage  of  Goods, 
Nos.  5,  6,  7, 13, 14, 15, 16,  17,  20,  27—Oharter- 
party,  Nos.  4,  6--Salvage,  Nos.  6,  7. 

SHIPPERS. 
See  Carriage  of  Go<>dA^'^Q.  Vb. 
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15.  8tr<mdin>g — Beaching — Previous  injury  l>y  periU 
insured  (igainst — Ordinary  and  usual  place. — 
Where  a  ship  has  been  bo  injared  by  perils  in- 
sured against  that  it  becomes  necessary  to  beach 
her  in  an  ordinary  and  nsoal  place  for  vessels  to 
take  the  gnronnd,  bnt  in  consequence  of  her  pre- 
Ylons  loss  and  injnries  she  sastains  injury  by 
■training,  such  beaching  cannot  be  considered  as 
in  the  nsnal  oonrse,  but  is  a  "  stranding  "  within 
the  meaning  of  that  word  as  nsed  in  policies  of 
inBnrance.     (C.P.)    De  Mattosy.  Saunders... page  S77 

16.  Contrahamd  of  war — Carried  to  neutral  port — 
Ultimate  destination. — A  cargo,  which  if  it  were 
shipped  direct  to  a  belligerent  port  would  be  con- 
traband of  war,  does  not  cease  to  be  contraband 
by  reason  of  its  being  first  sent  to  a  neutral  port, 
if  the  original  intention  of  the  shippers  is  that 
it  shall  ultimately  reach  a  belligerent  port.  Such 
a  cargo  is  within  the  warranty  '^  no  contraband 
of  war"  in  a  policy  of  insurance,  and  shippers 
cannot  recover  against  the  underwriters  for  it  if 
seized  on  the  voyage  to  the  neutral  port.  (C.  P.) 
Seymour  v.  The  London  and  Provincial  Marine 
Insurance  Company    423 

17.  Concealment  of  material  fact — Slip  contract — 
Knovjledge  after  initialling. — A  slip  being  in  prac- 
tice the  complete  and  final  contract  between 
the  parties  to  a  contract  of  marine  insurance, 
although  not  enforceable  at  law  or  in  equity,  there 
is  no  obligation  on  the  assured  to  communicate  a 
material  fact  that  comes  to  his  knowledge  after 
the  initialling  of  the  slip  and  before  the  issuing 
of  the  policy.  (Q.  B.)  Cory  v.  Patton;  Lish- 
mamr  and  others  v.  The  Northern  Maritime  Insu- 
rance Compamy  (Limited) 225,  554 

1 8 .  Concealment  of  material  fact — Pleading — Know- 
ledge after  slip  initialled. — In  an  action  on  a 
policy  of  Marine  Insurance  a  replication  by  the 
plaintiffs  to  a  plea  of  the  concealment  of  a  ma- 
terial fact  that  before  they  had  knowledge  of  the 
fact  their  agent  had  entered  into  an  agreement 
with  the  defendant  to  effect  the  assurance,  and 
that  if  they  had  communicated  the  fact  to  the 
defendant  when  they  first  knew  it,  he  would  still 
in  honour,  conscience,  and  good  faith  have  been 
bound  to  subscribe  his  name  to  the  policy  sued 
upon,  is  good  replication.  (Q.B.)    Cory  v.  Patton  225 

1  J.  Concealment  of  material  fact — Initialling  of  slip 
Issuing  of  poUcy — Knowledge  of  underwriters. — 
The  issuing  of  a  policy  of  insurance  without  pro- 
test by  underwriters,  after  they  have  become 
aware  that  the  assured  has  (innocently  and 
without  fraud)  concealed  from  them  a  material 
fact  known  to  him,  but  unknown  to  them,  before 
the  initialling  of  the  slip,  is  conduct  which,  if 
it  leads  the  assured  to  suppose  that  the  under- 
writers treat  the  contract  as  still  subsisting,  and 
deliver  it  to  him  as  a  binding  contract,  shows 
that  the  underwriters  have  'made  an  election  not 
to  avoid  the  contract,  but  to  treat  it  as  still 
binding  and  subsisting,  and  throws  upon  them 
the  burden  of  showing  that  the  circumstances 
attending  the  issuing  of  the  policy  were  such 
that  the  assured  was  not  justified  in  supposing 
them  to  have  made  such  an  election.  (Ex.  Per 
Martin  and  Bramwell,  BB.,  Cleasby,  B.  dissen- 
tients.) Morrison  v.  The  Universal  Marine  Insu- 
rance Company  (Limited)  503 

20.  Policy — Warranty — Benefit  of  underwriters — 
SUp — New  risk — Com/municaUon. — The  introduc- 
tion into  a  policy  on  freight  of  a  warranty  (not 
in  the  slip)  for  the  benefit  of  underwriters,  to  the 
effect  that  the  hull  of  the  ship  is  not  insured 
beyond  a  certain  amount,  does  not  create  a  new 
oontraot  or  new  risk  different  from  the  slip,  and 
tiioiefore  does  not  affect  the  duty  of  oommnni- 
oslioii  of  material  facts.    (C^.)    Lishman  o/nd 

Yaul,N.B. 


others  V.  The  Northern  Maritime  Insurance  Com- 
pany (Lvmited)  page  554 

21.  Concealment  of  material  fact — Open  policy — 
Ship  or  ships  to  he  declared — Name  of  ship. — 
Where  a  policy  on  ship  or  ships  to  be  declared  is 
subscribed  by  an  underwriter  after  a,  material 
fact  relating  to  a  particular  ship,  which  the 
assured  afterwards  intends,  if  necessary,  to 
declare  under  that  policy,  has  been  posted  at 
Lloyd's,  and  so  become  known  to  the  assured  and 
may  or  may  not  have  so  become  known  to  the  under- 
writer, without  the  name  of  the  ship  and  the 
material  fact  having  been  communicated  by  the 
assured  to  the  underwriter  so  that  he  may  know 
the  risk  proposed,  the  policy  is  vitiated.  (Q.B.) 
Leigh  X.Adams  147 

22.  Material  fact — Lloyd*  s  list — Class  of  ship — Half 
time  survey. — The  refusal  of  a  shipowner  pro- 
posing an  insurance  to  submit  his  ship,  classed 
A  1.,  to  the  half  time  survey  required  by  Lloyd's 
rules  is  not,  as  a  matter  of  law,  a  material  fact 
w^ch  need  be  communicated  by  him  to  an  under- 
writer, a  subscriber  of  Lloyd's.  The  materiality 
of  the  fact  is  a  question  ^r  a  jury.  (Q.  B.) 
Qandy  v.  Adelaide  Marine  Insurance  Company... .   188 

23.  Underwriter's  knowledge — Lloyd's  Usts — Material 
fact — Necessity  for  communication. — There  is  no 
rule  of  law,  either  in  principle  or  upon  authority, 
which  affects  the  underwriter  with  notice  of 
whatever  may  be  in  Lloyd's  lists  beyond  those 
things  which  are  matters  of  general  knowledge, 
and  not  applicable  to  a  particular  ship.  A  ship- 
owner proposing  insurance  is,  therefore,  bound 
to  communicate  to  the  underwriters  every 
material  fact  relating  to  his  ship,  unless  such 
material  fact  is  already  within  the  knowledge  of 
the  underwriter,  such  knowledge  being  a  question 
of  fact  in  each  particular  case.  (Ex.)  Morrison 
V.  The  Universal  Marine  Insurance  Company 
(Limited)     503 

24.  Misrepresentation  —  Safety  of  port.  —  Where  a 
shipowner  proposes  a  policy  of  insurance  on  his 
ship  whilst  at  a  port  of  which  he  has  no  know- 
ledge beyond  the  opinion  of  the  master  and  of  a 
local  pilot,  hon6>fide  expressed  in  a  letter  from  the 
master  stating  that  the  port  is  a  safe  port,  which 
opinion  the  owner  communicates  to  the  insurer 
by  showing  him  the  letter,  this  is  not  such  a  mis- 
representation by  the  assured  ns  will  vitiate  the 
policy  if  the  port  afterwards  turns  out  to  be 
unsafe.  (C.P.)  Anders<yn  and  others  v.  T)ie 
Pacific  Fire  and  Marine  Insurance  Company 22  J 

25.  Misrepresentation — Metalling  of  ship — Repairs 
to  metal. — A  statement  in  a  proposal  forinsurance 
that  a  ship  was  last  metalled  in  a  named  year, 
whereas  in  fact  she  was  metalled  two  years  pre- 
viously, but  in  the  year  named  in  the  proposal  the 
metal  sheathing  was  overhauled,  thoroughly  re- 
paired, and  replaced  with  new  where  necessary, 
is  not  such  a  misrepresentation  as  will  vitiate  * 
the  policy.  (V.C.B.  and  L.JJ.)  Alexander  v. 
Campbell  873,  447 

25.  Misrepresentation — Age  of  ship. — A  misrepresen- 
tation, however  innocent,  that  a  ship  is  new  when 
she  is  in  fact  old,  will  vitiate  a  policy.  (Q.B.) 
lonides  and  Arwther  v.  The  Pacific  Fire  and 
Marine  Insurance  Company   141 

27.  Mistake  in  ship's  name  —  Subject  sufficiently 
described, — If  the  description  in  a  policy  of 
marine  insurance  designate  the  subject  of  insur- 
ance with  sufficient  certainty,  or  suggests  the 
means  of  doing  it,  a  mistake  in  the  name  of  the 
ship,  or  of  other  partionlars,  will  not  defeat  the 
oontraot.    Id  141 

28.  Mistake  in  ship's  name — Open  policy  on  goods- 
Substitution  qf  poUey  on  pwrtieula/r  ship, — ^Where 
a  slip  is  signed  for  an  open  polioy  on  goods  on 
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ship  or  ships  to  be  declared,  bnt  afterwards  and 
before  the  policy  is  issued  it  is  arranged  between 
the  underwriters  and  the  assured  that  a  policy 
on  a  particular  ship  shall  be  substituted  for  con- 
venience, the  parties  intending  that  the  goods 
shall  be  insured  on  whatever  ship  they  may  be 
loaded,  a  mistake  in  the  name  of  the  ship  is  im- 
material, and  will  not  vitiate  the  policy.  (Ex. 
Ch.  from  Q3.)     lonides  v.  The  Pacific  Fire  and 

Marine  Inawrance  Compcmy    page  141,  330 

29.  General  awera^e — Foreign  a^ustment — lAa- 
hiUUf  of  undenoriters. — Under  a  policy  in  the  or- 
dinary form,  but  containing  in  the  margin  the 
condition  '*  to  pay  general  average  as  per  foreign 
statement  if  so  made  up,'*  underwriters  are  bound 
by  a  statement  at  a  foreign  port,  both  as  to  the 
facts  and  the  law  of  general  average  at  the 
foreign  port,  and  must  pay  any  sum  awarded  by 
the  foreign  average  stater.  This  applies  in  a 
case  where  the  statement  includes  charges  on 
ship  and  cargo  for  a  bottomry  bond  given  by  the 
master.     (C.P.)     Harrie  v.  8caramcmga 339 

80.  Fa/rtiaX  lose — Total  loss — Seizure  hy  salvors. — 
Where  a  partial  loss  has  occurred,  such  partial 
loss  is  not  converted  into  a  total  loss  by  seizure 
of  the  property  by  salvors,  and  proceedings 
thereon  in  the  Admiralty  Court,  which  absorb  the 
whole  of  the  property.  (C.P.)  De  Mattos  v. 
Sawnders 377 

81.  Partial  loss — Repairs — Total  loss  succeeding — 
VaXv£d  policy — I/iahility  of  u/ndenvriters — Two 
policies,  —  Where  a  ship  is  insured  from 
L.  to  C,  and  thirty  days  after  arrival  at  C, 
and  before  arrival  suffers  a  particular  loss,  and 
the  assured,  not  knowing  this,  insures  her  again 
with  the  same  underwriters  while  at  C.  and  home 
to  L.,  under  a  valued  policy  fairly  representing 
her  value  in  an  uninjured  state,  and  the  ship, 
whilst  under  repair  and  after  the  expiration  of 
the  first  policy  and  the  attaching  of  the  second, 
is  totally  destroyed  by  fire,  the  underwriters  are 
liable  under  the  first  policy  for  the  amount  the 
repairs  would  have  cost  if  completed,  and  under 
the  second  for  the  sum  at  which  the  ship  was 
valued,  without  deduction  of  any  part  of  the 
sum  payable  under  the  first  policy.  (C.P.)  Lid- 
gett  V.  Secretan  amd  another 95 

32.  Partial  or  total  loss — Abandonment — When  jus- 
iifiahle — Experts — Ship  stranded — Acceptance  of 
abandonment. — When  it  appears  that  by  proper 
exertions  a  stranded  vessel  might  have  been  got 
off  and  been  fully  repaired  at  a  moderate  cost,  the 
abandonment  is  void  and  a  partial  loss  only  can  be 
recovered,  and  to  warrant  the  recovery  of  a  total 
loss  it  must  be  proved  that  the  delivery  of  the 
vessel  from  the  peril  was,  upon  reasonable  grounds, 
judged  to  be  impracticable.  The  right  to  aban- 
don must  be  determined  by  the  judgment  of 
experts,  applied  to  the  condition  of  the  vessel  at 
the  time  of  abandonment.  The  owners  of  a 
vessel  are  not  bound  to  receive  her  from  the 
underwriters  if  there  is  any  material  deficiency 
in  the  repairs.  She  must  be  as  good  as  she  was 
before,  and  be  returned  within  a  reasonable  time. 
If  the  underwriter  takes  possession  of  the  ship, 
although  under  protest,  and  gets  her  off  and  re- 
pairs her,  it  is  an  acceptance  of  the  abandon- 
ment if  he  does  not  return  her  in  a  reasonable 
time.  (Sup*.  Ct.  of  Missouri.)  The  Phcenix  In- 
surcmce  Compcmy  v.  CopeUn;  The  Benton 14 

83.  Convmon  carrier — Loss — Subrogation  to  rights 
of  assured  cu  against  v/nderwriters — Right  of  in- 
surer to  sue  carrier. — Where  goods  upon  which  an 
insurance  has  been  effected  are  delivered  to  a 
common  carrier,  he  is  primanly  liable  for  any 
loss  which  may  occur,  "but  is  e[u\at\©d  \»  "Vi^ 
subrogated  to  the  rights  ot  themsuiQd  &«  &«^«^ 


the  insurer.  The  principle  of  subrogation  appliei 
equally  in  the  case  of  fire  and  marine  insurance. 
Where  a  loss  arises  by  the  fault  of  the  carrier, 
the  insurer  who  pays  the  amount  of  it  to  the 
assured  is  entitled  to  use  his  name  in  a  suit  to 
recover  damages  against  the  carrier.  (T7.S.  Snp. 
Ct.)  Hall  V.  The  Nashville  and  Chattanooga 
Railroad  Company page  4(^ 

34.  Assignee  of  policy — Interest — Right  to  sue. — 
The  assignee  of  a  policy  of  marine  insurance 
assigned  under  the  policies  of  Marine  Insurance 
Act  1868  (31  &  32  Vict.  c.  86,  sect.  1).  may 
maintrfiJTi  an  action  in  his  own  name,  even  thon^ 
he  is  not  beneficially  interested  in  the  subject 
matter  of  the  insurance.  By  the  assignment  tiie 
assignee  obtains  an  interest  in  the  thing  lost,  and 
is  therefore  '^  entitled  to  the  property ' '  within  the 
meaning  of  the  Act.  (Q.B.)  Lloyd  y.  Fleming ; 
Lloyd  V.  Spence 192 

35.  Set-off — Suing  in  right  of  third  person  — 
Advances — Premium — Bankruptcy  Act  1861. — 
Where  a  plaintiff,  suing  on  a  policy  in  the  right 
of  a  third  person  who  has  made  advances  on  the 
security  of  the  bill  of  lading  and  the  policy  of 
insurance  on  the  gpoods,  has  become  bankrupt,  tiie 
defendant  is  n6t  entitled  under  the  Bankruptcy 
Act  1861  (24  &  25  Vict.  c.  184,  sect.  197)  to  set- 
off sums  due  to  him  for  premiums  by  way  of 
mutual  credit.    (C.P.)    De  Mattos  v.  Saunders  ..  J77 

36.  Practice — Plea  of  unseaworthiness — Particular 
— Intention  to  scuttle  ship. — In  an  action  brought 
on  a  marine  policy  the  defendant  obtained  a  Mas- 
ter's order  granting  leave  to  plead  several  matters, 
inter  alia,  ''  that  the  vessel,  when  she  set  sail  od 
the  said  voyage,  was  not  seaworthy  for  the  same,*' 
upon  condition  that  particulars  of  the  plea  should 
be  delivered.  The  defendant  gave  as  particulan 
*^that  the  master  when  she  set  sail  intended 
to  scuttle  the  ship  on  her  said  voyage."  The 
Master  discharged  the  order  allowing  the  plea, 
on  the  ground  that  the  particulars  were  insuffi- 
cient, but  the  court  allowed  the  plea,  as  the  evi- 
dence offered  in  support  of  the  plea  would  be 
limited  by  the  particulars,  sedqucere^  whether  the 
fact  stated  in  the  particulars  would  be  admissible 
as  proof  of  unseaworthiness.  (Q.B.  Bail  Court.) 
lonides  Y.  Pender    3S1 

37.  Slip — Evidence — Issuing  of  policy — Custom  of 
underwriters. — A  slip  signed  by  underwriters  is 
not  admissible  as  evidence  of  a  contract  of  in- 
surance unless  stamped,  and  a  custom  whereby 
underwriters  are  bound  to  issue  a  policy,  in 
accordance  with  the  terms  of  the  slip,  notwith- 
standing that  it  was  discovered,  after  signing  the 
the  slip,  that  the  subject  matter  of  the  insurance 
was  lost,  is  bad.  (Per  Kelly,  C.B.  at  Nisi  Prius.) 
Morrison  v.  The  Universal  Marine  Insurance 
Company 100 

38.  Slip — Evidence — Stamp  Act. — An  underwriter's 
slip,  although  not  in  any  way  a  binding  contract, 
is  not  a  policy  within  the  meaning  of  the  30  Vict, 
c.  23,  sect.  9,  and  is  admissible  in  evidence  to 
show  the  intention  of  the  parties  to  a  policy  of 
insurance  at  the  time  of  entering  into  the  con- 
tract. (Q.B.  and  Ex.  Ch.)  lonides  v.  T9ie  Pacifi>c 
Fire  and  Marine  Insurance  Company 141,  3;W 

See  Marine  Insurance  Association,  Nos.  1,  2, 
3,  4 — Necessaries,  No.  2 — Salvage,  No.  6. 

MARINE  INSUItANCE  ASSOCIATION. 
1.   Arbitration   clause  —  Jurisdiction    of    court  <^ 
equity. — A  rule  of  a  mutual  insurance  associa- 
tion by  which  all  matters  in  dispute  relative  to 
any  claim  in  respect  of  an  insurance  are  to  be  re* 
f erred  to  arbitration  as  a  condition  precedent  IjB 
y      «n.Y  action  at  law  or  suit  in  equity,  doc^ 
\      vu'^'^1  ^A  v^^^Q\^%  ^i  \a.^  ^  gjid  the  juri^diati 
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an  equity  court  on  a  question  of  law  is  not  there- 
by excluded.  (V.  C.  B.)  Alezander  v.  Camp' 
heU  page  373,447 

2.  Rules — Loss — Right  of  otction — Prior  assessment 
by  committee. — A  member  of  a  mutual  shipping 
assurance  association,  whose  ship  is  insured  by 
the  association  and  is  lost,  has  no  right  of  action 
against  another  member  for  his  contribution  to 
the  loss,  when,  by  the  rules  of  the  association, 
signed  by  the  plaintiff,  the  amount  to  be  borne  by 
each  member  is  to  be  assessed  and  apportioned 
by  the  committee  of  the  association,  and  this  is 
not  done.     (Ex.)     Wright  y.  Ward 25 

3.  Rules  of — Asssignee  of  policy — Payment  of  sums 
due — Undertaking  to  pay. — A  rule  of  a  mutual 
assurance  association  which  provides  that  "  no 
member,  mortgagee,  or  assignee,  the  whole  or  any 
part  of  whose  share  in  a  ship  insured  in  the  associa- 
tion shall,  at  the  time  of  entering  or  afterwards,  be 
mortgaged  or  assigned  to  any  person  or  persons, 
shall  have  any  claim  by  virtue  of  this  policy,  nor 
shall  any  assignee  of  such  policy  have  a  claim  for 
any  loss  or  damage  which  may  be  sustained  by 
such  ship,  unless  previous  to  the  occurrence  of 
such  loss  or  damage  such  member,  mortgagee,  or 
assignee,  shall  have  delivered  to  the  manager  an 
undertaking  approved  of  by  the  mortgagee  or 
assignee,  whereby  he  shall  covenant  with  the 
manager  to  pay  and  discharge  all  sums  of  money 
which  are  or  may  become  due  from  such  member 
in  respect  of  such  ship  and  her  insurance,  and  in 
resx>ect  of  the  insurances  underwritten  on  his  be- 
half in  this  association,*'  is  not  fulfilled  by  a 
depositee  of  a  policy  for  a  valuable  consideration 
(who  is  to  be  considered  as  an  assignee  within  the 
meaning  of  the  rule)  paying  all  sums  payable  in 
respect  of  the  ship  and  her  insurance  without 
giving  the  undertaking ;  and  such  a  depositee 
cannot  recover  on  the  policy.  (L.  J  J.  reversing 
V.C.B.)     Alexander  v.  Campbell  373,  44  7 

4.  Admission  of  liahility — Policy  not  stamped — 
Winding-up. — An  entry  in  the  minute  book  of  a 
marine  assurance  association  admitting  the  lia- 
bility of  the  association  upon  a  certain  policy, 
the  association  being  ordered  to  be  wound-up  be- 
fore  the  money  is  paid,  entitles  the  insured  to 
prove  for  the  amount  so  admitted  to  be  due, 
although  the  policy  is  not  stamped.  (Y.C.  B.) 
Re  The  Teignmouth  cmd  General  Mutual  8hip' 
ping  Assurance  Association  {Martinis  Claxms)    . . .  325 

MABTTIME  LIENS. 

1.  Order  of  payment — Priority. — Maritime  liens, 
being  in  the  nature  of  rewards  for  services  ren- 
dered, rank  against  the  fund  out  of  which  they 
are  to  be  paid  in  the  inverse  order  of  their  attach- 
ment on  the  res,  and  the  last  in  time  should  be 
the  earliest  in  payment.     (Adm.)     The  Hope  ....  568 

2.  Master's  wages  amd  dishwrMments  —  Bottomry 
hondholder — Priority. — The  claim  of  a  master  for 
his  wages  earned  and  disbursements  made  subse- 
quently to  a  voyage,  during  which  a  bottomry 
bond  has  been  given  on  his  ship,  takes  priority 
over  the  claim  of  the  bondholder.     (Adm.)     Id.  563 

3.  Bottomry  bondholder — Master's  wages  —  Pri- 
ority.— A  bottomry  bondholder  is  entitled  to 
priority  over  the  clidm  of  a  master  for  wages  earned 
on  voyages  previous  to  that  during  which  the 
bond  is  given.     (Adm.)     Id 563 

4.  Master's  wages  anddMiwrsem^nts — Mortgagees — 
Priority. — A  master's  claims  for  wages  and  dis- 
bursements, whenever  earned  or  made,  takes 
priority  over  the  claims  of  mortgagees,  who  have 
no  maritime  lien  in  respect  of  their  mortgage. 
(Adm.)    Id.    568 

Seelfeeetsorisf,  Nob.  4,  5,  9 — Sdhage,  No.  18 — 

IFoyet,  No.  21 


MASTER. 
See  Dislmrsements,  Nos.  1,  2 — Maritime  Liens^  Nos. 
2,    3,    4— Necessaries,  No.    9—8olicitor*s  Lien, 
No.  2— Wages,  No.  2. 

MASTER,  DUTY  AND  POWERS  OF. 
See  Bottomry,  Nos.  6,  7, 9, 12,  IS— Collision,  Nos.  22, 
23— Damage  to  Cargo,  Nos.  4,  5 — Sale  of  Cargo 
by  Master,  Nos.  1,2,  3,  4. 

MASTER'S  WAGES. 
See  Necessaries,  No.  9 — Maritime  Liens,  Nos.  2,  8, 
4— Solicitor's  Hen,  No.  2— Wages,  No.  2. 

MATERIAL  MEN. 
See  Necessa>ries,  Nos.  4,  5,  8,  9. 

BiEASURE  OF  DAMAGES. 
See  Collision,  Nos.  39,  40,  41. 

MEASUREMENT  OF  REGISTERED 

TONNAGE. 

See  Tonnage  Bates. 

MEETING  SHIPS. 
See  Collision,  Nos.  12,  13. 

MERCHANT  SHIPPING  ACTS. 
See  Collision  Nos.  2,  23 — Limitation  of  Liability, 
Nos.  1,  2,  Z— Salvage,  No.  1— SWp. 

BUERGER. 
See  Necessaries,  No.  10. 

liETAGE  DUES. 
See  Charter -party.  No.  6. 

MISREPRESENTATION. 

See  Inspection  of  DoeiMtients — Marine  Inswrance, 

Nos.  24,  25,  26,  27,  28. 

MISTAKE. 

See  Costs^  No.  6 — Marine  Insurance,  Nos.  2,  8 — 

Mortgage,  No.  4 — Tonnage  Rates 

MISTAKE  IN  SHIP'S  NAME. 
See  Marine  Insurance,  Nos.  27,  28. 

MORTGAGE. 

1.  Freight — Right  to — Possession — Second  m^yrtgage 
— Lien — Priority, — A  first  registered  mortgagee  of 
a  ship,  on  taking  possession,  is  legally  entitled  to 
any  freight  then  due,  and  a  second  mortgagee 
cannot  claim  to  have  the  value  of  ship  and  freight 
applied  as  one  fund  in  discharge  of  the  first 
mortgage,  and  after  that  is  discharged,  the 
balance  in  discharge  of  the  second  mortgage. 
The  first  mortgagee  has  the  paramount  legal  title, 
and  he  takes  the  ship  and  freight  by  the  same 
title.  A  second  mortgagee  having  an  express  lien 
on  the  freight  does  not  acquire  any  right  as 
against  the  first  mortgagee,  nor  does  a  farther 
advance  by  the  first  mortgagee,  after  the  date  of 
the  second  mori^^age,  alter  the  right  of  the  first 
mortgagee  to  the  freight  under  the  first  mortgage. 
(L.JJ.)  The  Liverpool  Marine  Credit  Company 
{Limited)  v.  Wilson  ....page  823 

2.  Freight — Possessio^i  —  Mortgage  of  freight. — A 
mortgagee  of  a  ship  is  entitled  to  accruing  freight 
on  taking  possession,  and  this  right  is  not  taken 
away  by  the  fact  that  the  freight  is  mortgaged  to 
a  third  party  without  notice  to  the  mortgagee  of 
the  ship.     (V.  C.  M.)     WiUon  v.  Wilson 265 

8.  Charterers — Mortgagees — Possession — DedudiM^ 
of  advances  by  charterers. — Where  a  ship  is  mort- 
gaged previously  to  a  charter-party  entered  into 
between  the  shipowner  and  the  charterers,  and 
the  ship  is  subsequently  seised  by  the  mortgagees, 
the  oluurterers  are  not  entitled  to  deduct  from  the 
amount  due  for  freight  advances  made  b^  thftm^ 
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for  ships'  disbnrsemeiits  in  excess  of  the  sum 
stipnlated  for  by  the  charter-party,  even  if  they 
have  no  notice  of  the  mortgage.     (Y.C.  B.)... 

Tanner  v.  Phillips page  448 

4.  Mortgagees  in  possession — Sale  of  ship  by — Dis- 
charge — Mistake — Registration — Ad/miralty  Court 
— Jurisdiction. — Where  mortgagees  in  possession 
sell  a  ship  to  a  purchaser,  and  at  his  reqnest  en- 
dorse on  the  back  of  the  mortgage  deed  a  dis- 
charge, which  is  by  mistake  reg^istered  at  the 
Oastom  Honse,  in  consequence  whereof  the  Cus- 
tom House  authorities  refuse  to  reg^ister  the  ship 
in  the  name  of  the  purchaser,  the  High  Court  of 
Admiralty  has  jurisdiction  to,  and  will,  declare 
in  a  suit  of  mortgage  and  possession  brought  by 
vendor  and  purchaser  the  property  to  bo  in  the 
purchaser,  no  reason  to  the  contrary  being  shown. 

(Adm.)     TJieRose  567 

See  Maritime  Liens^  No.  4. 

MOBTQAGEES. 
See  Bottomry^  No.  10 — Costs,  No.  4 — Dishirseinents, 
No.  1 — Maritime  Lien«,  No.  4 — Mortgage,  Nos.  1, 
2,  3,  4 — Necessaries,  Nos.  4,  6. 

MOTION. 
See  Costs,  No.  3 — Practice,  Nos.  3,  8. 

MUTINY. 
See  Salvage,  No.  5. 

NAVAL  OPERATION. 
See  Foreign  Enlistment  Act  1870,  Nos.  1,  2,  3. 

NAVAL  SERVICE. 
See  Foreign  Enlistment  Act  1870,  Nos.  1,  2,  3. 

NECESSARIES. 

1.  Meaning  of —Admiralty  Court- -Statutes. — The 
term  **  necessaries/'  where  used  in  the  statutes 
giving  the  Admiralty  Court  jurisdiction  over  such 
claims,  has  the  same  moaning  as  is  given  to  it  by 
the  common  law  courts,  and  signifies,  whatever 
the  owner  of  a  vesHel  as  a  prudent  man  would,  if 
present  under  circumstanccH  in  which  his  agent, 
in  his  absence,  is  called  upon  to  act,  have  ordered 
for  the  service  of  his  vessel.     Webster  v.  Seekamp 

(4  B.  &  Aid.  352)  foUpwed.     (Adm.)     The  Riga  246 

2.  Insurance  premiums — Charges  paid  for  entering, 
dues, pilotages, and  proteat — Advances. — Premiums 
paid  by  a  ship  broker,  at  the  owners  request,  to 
procure  insurance  on  freight  ;  charges  paid  by 
a  ship  broker  for  entering,  reporting,  and  piloting 
a  ship,  for  tonnage  and  light  dues,  and  for  noting 
protest  ;  advances  made  by  a  shipbroker  for 
pilotage,  travelling  expenses  of  the  master,  and 
goods  supplied  for  the  ship's  use,  are  necessaries. 
(Adm.)     Id 216 

3.  Brokerage  charges. — ^Brokerage  charges,  made  by 
a  ship's  broker  for  acting  as  ship's  agent,  and 
for  negotiating  a  charter-party,  may  be  neces- 
saries, but  must  be  shown  to  come  within  the 
definition.    (Adm.)    Id 2i(; 

4.  Maritime  lien — British  tfe^sel — Mortgagee — PriO' 
rity. — Material  men  have  not  a  maritime  lien 
upon  a  British  or  British  colonial  ship  for  neces- 
saries supplied  in  England.  All  valid  charges 
upon  the  ship,  to  which  persons  other  than  the 
owner  are  liable  for  the  necessaries  supplied, 
take  precedence  of  such  a  claim  for  necessaries.  A 
mortgagee,  therefore,  has  priority  over  a  material 
man.  SembU,  that  when  a  British  ship  has  been 
transferred  by  sale  to  an  owner,  other  than  the 
owner  liable  for  the  necessaries,  no  claim  can  be 
made  against  the  ship  for  those  necessaries. 
(Adm.  and  Priv.  Co.)      The  Tioo  Ellens 40,  208 

5. — Maritime  lien — Foreign  ship. — Semble,  Material 
men  have  a  maritime  lien  for  necessaries  supplied 
to  a  foreign  qMP-     (Prir.  Co.)     Id 208 


6.  Mortgage — Trcm^eree — Right  to  appear  in  eamm 
of  necessaries. — The  tran^eree  of  a  mortgage, 
although  the  transfer  be  not  registered,  has  a 
locus  standi  in  a  cause  of  neoessaries  instituted 
against  the  ship.    (Adm.)    The  Tvdo  EUens.pags    ¥. 

7.  Ship's  argents — Advances — Ship*8  CLCoovnt — Co- 
owner — Right  to  sue. — The  agents  of  a  foreign 
ship  in  a  British  port,  who  have  paid  for  neces- 
saries supplied  to  her,  or  who  have  rendered 
themselves  liable  to  pay  for  such  necessaries, 
may  proceed  against  the  ship  for  such  advances 
as  were  made  on  the  ship's  account,  but  not  for 
the  l)alance  of  a  general  account  against  her 
owners.  A  co-owner  of  a  ship  may  proceed 
against  the  ship  for  advances  made  by  him,  but 
semble,  not  if  he  is  interested  in  the  partieulsr 
voyage  for  which  the  ship  is  supplied.  (Adm.) 
The  Underwriter U' 

8.  Ship's  anient  —  Shipwright — Advances — Repairs 
— Priority  of  payment. — A  ship's  agent  appointed 
by  a  master  on  his  arrival  in  port,  having  no  pre- 
vious knowledge  of  either  master  or  owner, 
making  no  inquiries  as  to  how  he  is  to  be  paid 
for  advances  for  necessaries,  and  allowing  the  ship 
to  be  placed  in  the  hands  of  a  shipwright  for  re- 
pairs, cannot,  when  her  value  is  increased  by 
the  repairs,  claim  to  be  paid,  in  a  suit  in  which  he 
arrests  the  ship,  in  priority  to  the  shipwright 
(Adm.)     ThePanthea    I'J 

9 .  Master — Part  oumer — Agency —  WagtiS —  Priority. 
— A  master  of  a  foreign  ship,  who  is  also  put 
owner,  and  upon  whose  orders  necessaries  have 
been  supplied,  is  not  entitled  to  claim  priority 
for  his  wages  over  the  material  men,  as  he  him- 
self is  personally  liable  to  them  for  the  neoessaries 
supplied.  Semhle,  that  a  master  who  is  not  part 
owner  would  not  in  such  case  be  entitled  to 
priority  over  a  material  man,  as  he  also 
would  be  liable  for  the  necessaries  supplied  by 
his  orders  as  agent  for  his  owners.  In  a  suit  for 
master's  wages,  a  plea  by  material  men  that  ike 
necessaries  wore  supplied  by  the  master's  orders, 

is  a  good  plea.     (Adm.)      The  Jenny  Lind  .S4 

10.  Bottomry  bond— Merger. — A  claim  for  neces- 
saries supplied  to  a  ship,  to  secure  the  payment 
of  which  the  master  has  given  a  bottomry  bond 
on  his  ship,  is  merged  in  the  bond,  and  cannot  be 
enforced  by  the  material  men  on  the  simple  con- 
tract.    (Adm.)     TheElpU    irJ 

11.  Domicil — Objection  to  jurisdicti<m — When  to 
be  taken — County  Court — Prohibition. — ^Whcre  a 
suit  is  instituted  in  a  County  Court  (Admiralty 
Jurisdiction)  under  31  &  32  Vict.  o.  71,  s.  3,  for 
necessaries  supplied  to  a  ship,  the  objection  that 
the  owner  or  part  owner  of  the  ship  is  domi- 
ciled in  England  or  Wales  (24  Vict.  c.  10,  s.  5) 
must  be  taken  before  judgment  is  pronounced. 
Where  the  objection  is  taken  for  the  first  time 
after  judgment  has  been  pronounced,  a  prohibition 
will  not  be  granted.     (Q.B.)    Ex  parte  Michael...  3^^' 

12.  Bottomry  —  Cause  of  necessaries  —  Tranter 
of  cause — County  Court — Petition — Practice— 
Jurisdiction. — Where  a  cause  of  necessaries  is 
instituted  in  a  County  Court  under  the  County 
Courts  Admiralty  Jurisdiction  Act  1868  (31 A  32 
Vict.  c.  71)  and  is  transferred  under  sect  8  of 
that  Act  to  the  High  Court  of  Admiralty,  and 
the  petition  of  the  plaintiff  shows  the  claim  to 
be  based  on  a  bottomry  bond  (the  County  Coorl 
having  no  jurisdiction  over  bottomry  bonds), 
the  High  Court  will  reject  the  petition.  Sembk, 
that  where  a  suit  is  instituted  in  a  Connty 
Court  over  which  that  court  has  no  juris- 
diction, the  High  Court  of  Admiralty  cannot 
acquire  jurisdiction  by  transfer,  eren  if  it  1ms 
original  jurisdiction  in  suoh  a  suit.  (Adm.)  At 
Elpis 
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3.  Viee-AdmiraUy  Court — Jwrisdictum — BriHth 
pogtestion, — A  Vioe-Admirally  Court  has  no 
ji^mdiotion  under  24  Viot.  o.  24,  8.  ID,  to  enter- 
tain a  suit  for  neoessaries  supplied  at  a  port  out 
of  the  posseuion,  that  is  the  British  possession, 
in  which  the  court  is  established.  (Yioe-Adm. 
Vict.)     The  Albion page  481 

14.  Pleading — Practice. — Where  a  petition  in  a 
oause  of  necessaries  alleges  that  money  was  ad- 
ranced  for  necessary  expenses  at  the  owner's 
request,  without  stating  what  those  necessary 
expenses  were,  such  a  claim  will  be  struck  out 
on  motion  to  reject  or  alter  the  petition.  (Adm.) 
TheRiga  246 

15.  Bail — Payment  into  court — Order  of  Court  of 
Chancery. — Where  official  liquidators  of  a  com- 
pany paid  into  court  a  sum  of  money  in  lieu  of 
bail  in  a  suit  of  necessaries,  and  then  obtained 
an  order  from  the  Court  of  Chancery  (England), 
restraining  the  plaintiff  from  proceeding  in 
the  suit  "until  further  order*'  only,  the  Court 
of  Admiralty  of  Ireland  refused  to  make  an 
order  directing  the  payment  out  of  court  of 
the  money  to  the  defendants.  (Adm.  Ir.)  The 
Lion 321 

See  Bottomry^  No.  1 — CostSf  No.  4— Disburse- 
meniSf  No.  1 — Solicitor*'  Lien,  No.  1. 

NEGLIGENCE. 

See  Average  Stater-  -Limitation  of  Liahilityf  No. 

1. — Loss  of  Life — Salvage,  Nos.  15, 16, 17, 21. 

NEUTEAL  CAECK). 
See  Carriage  of  Goods,  Nos.  18,  22,  25. 

NON-DELIVEEY  OF  CARGO. 
Seo  Bottomry,  No.  13 — Carriage  of  Goods,  Nos.  4, 
25,  26,  27 — County  Courts*  Admiralty  Jurisdic- 
tion, Nos.  1,  3. 

NOTICE  OF  ACTION. 
See  Collision,  No.  36. 

ONUS  OF  PEOOF. 

See  Bills  of  Lading,  No.  2— Collision,  Nos.  25,  2l», 
30,81,  32,  33 — Damage  to  Cargo,  No.  3  Mdrinc 
Insurance,  No.  19 — Practice,  No.  2. 

OPEN  POLICY. 
See  Marine  Insurance,  Nos.  8,  21,  28. 

OVERTAKING  SHIPS. 
See  Collision,  Nos.  15,  10,  30. 

PARTIAL  LOSS. 
t<ee  Marine  Insurance,  Nos.  30,  31,  32. 

PARTICULARS. 
See  Marine  Insurance,  No.  30. 

PASSAGE  MONEY. 
See  Marine  Insurance,  No.  6. 

PASSENGER. 
See  Carriage  of  Passengers — Inspection  of  Docn- 

ments. 

PASSENGERS'  LUGGACJE.  * 

JSefi    Ca/rriago    of    Passengers — Limitation    of 
Liahility,  No.  1 — Salvage,  No.  18. 

PAYMENT  IN  MISTAKE. 
See  Tonnage  Rates, 

PERILS. 
See  Carriage  of  Goods,  Nos.  4, 18, 19,  20,  21, 22, 25, 
20 — Charter-party,  Nos.  3, 4— Consignor  amd  Con- 
signee, No.  3 — Damage  to  Cargo,  No.  3 — Marine 
Insurance,  Nos.  13,  14,  15 — Salvage,  No.  7. 

PERSONAL  INJURY. 
See  Damage,  No.  1. 

PILOTAGE. 
See  Compulsory  PUoitige,  Nos.  1, 2,  8, 4 — Neeei' 

«ari€*,' No.  2. 


PILOTS. 

See    Collision,  Nos.    1,  11,  33  —  Compulsory 
Pilotage,  Nos.  1,  2, 3,  ^—Salvage,  Nos.  10, 11. 

PIRACY. 
Arrest — Condemnation — Prior  sale — Innocent  pur- 
chaser.— ^A  ship  duly  sold  before  proceedings 
taken  against  her  by  the  Crown,  by  public  auc- 
tion to  a  bond  fide  and  innocent  purchaser,  cannot 
be  afterwards  arrested  and  condemned  on  account 
of  former  piratical  acts,  at  the  suit  of  the  Crown. 
(Priv.  Co.)  Reg.  v.  McCleverty ;  The  Telegrafo 
or  Restavracion  page     63 

PLEADING. 
See  Charter -pojrty,  Nos.  2,  4,  5 — ColUgion,  Nos.  26, 
27,  28 — Costs,  No.  5 — Marine  Insurance,  Nos.  18, 
36— Necessaries,  Nos.  12,  14 — Salva>ge,  Nos.  23, 
24,  30,  31. 

POLICY. 
See  Marine  Jn«ur<mce,  Nos.  4,  5,  6,  7,  8,  10,  11,  12, 
19,  20,  21,  24,  28,  31 — Marine  Insurant  AssocicL* 
tion,  No.  4. 

PORT. 

Extent  of — Po^oers  of  Board  of  Trade — Taking 
ballast — The  powers  of  the  Board  of  Trade, 
under  the  Customs  Consolidation  Act  1853,  and 
the  Harbours  Transfer  Act  1852,  to  appoint  ports 
and  to  declare  the  limits  thereof,  are  not  limited 
to  revenue  purposes  only,  nor  are  such  powers 
confined  to  "  ports  "  in  their  merely  geographical 
sense,  and  therefore  a  person  taking  ballast  or 
shingle  from  parts  of  the  shore  of  a  port,  the 
limits  of  which  had  been  extended  by  the  Board 
of  Trade,  such  taking  having  been  prohibited  by 
them,  is  guilty  of  an  offence  under  54  Geo.  3,  c. 
159,  s.  14.  (Q.  B.)  Nichohon{a.pp.)  v.  WiUiams 
(resp.)  07 

See  Carriage  of  Goods,  Nos.  21,  22,  24,  25,  27— 
Charter-party,  Nos.  4,  6 — Ma/fine  Insurance, 
No.  24. 

POSSESSION. 
See  Mortgage,  Nos.  1,  2,  3,  4. 

PRACTICE. 

1.  Admiralty  Court  —  Vice-Admiralty  Courts  — 
Proxies — Production  of. — The  usual  practice  in 
the  High  Court  of  Admiralty  as  to  the  production 
of  proxies  is  for  proctors  to  proceed  without  the 
exhibition  of  any  proxy  until  called  upon  to  pro- 
duce it,  and  when  called  upon  they  satisfy  the 
law  by  stating  the  names  of  the  parties  for  whom 
they  appear.  In  the  Vice- Admiralty  Courts  proc- 
tors are  not  bound  to  do  more  than  this,  under 
rule  40  of  the  Vice-Admiral^  Rules  and  Regula- 
tions, unless  upon  a  strict  order  of  the  court. 
(Priv.  Co.)     TheEuxine    155 

2.  Proxies — Proof  of — Production. — ^The  produc- 
tion of  a  proxy,  purporting  to  be  duly  signed  and 
sealed,  but  without  proof  of  the  handwriting  of 
those  who  appear  to  have  subscribed  the  instru- 
ment, is  a  prim/L  facie  compliance  with  an  order 
to  produce  a  proxy,  and  throws  the  onus  of  dis- 
proving its  authenticity  on  the  opponents.  (Priv. 
Co.)     Id , 155 

3.  Want  of  proxy — Objection  to  suit — Motion — Pro- 
test.— ^An  objection  to  a  suit  on  the  gnround  of  the 
non-production  of  a  proxy  is  a  preliminary  objection 
to  be  raised  on  motion,  and  not  on  protest,  and  the 
utmost  a  court  of  admiralty  can  do  when  a  proxy, 
purporting  to  be  duly  signed,  is  produced  is  to 
stay  proceedings  until  further  information  can 

be  obtained.     (Priv.  Co.)     Id 165 

4.  AdmiraUy    Court — Rs-^irrest    of  ship—Coitt — 
Admiralty  Court  Act  1861,  m.  15  A  29.— "^^ 
HighConrt  of  Admiralty  wfll  issue  a  writ 
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the  Admiralty  Court  Act  1861,  as.  15  &  22,  directed 
to  the  marshal,  for  the  re-arrest  of  a  ship,  to  cover 
costs  taxed  in  a  suit  against  her,  where  the 
damages  and  costs  together  exceed  the  amount 
ofbail.    (Adm.)     The  Freedom    page  1S6 

5.  Admiralty  Court — Reference  to  registrar  and  mer^ 
chant — Objection  to  report — Further  evidence. — 
The  Court  of  Admiralty  will  not,  in  a  canse  of 
collision,  hear  farther  eridenoe  on  objection  to 
the  registrar's  report  as  to  daxnages,  imless  the 
party  malring  the  application  can  satisfy  the 
conrt  that  the  farther  eyidenoe  coald  not,  by 
proper  diligence,  have  been  produced  before  the 
registrar  and  merchants,  or  that  the  party  asked 
at  the  reference  for  an  adjournment  to  produce  it, 
and  was  refused.     (Adm.)     The  ThvHngia     166 

6.  Admiralty  Court — Reference  to  registrar  and  mer- 
chants— 0}>jection  to  report — Further  evidence — 
Affidavit. — The  affidavit  in  support  of  a  motion  for 
leave  to  produce  further  evidence  (on  objection 
to  the  registrar's  report),  where  the  object  is  to 
vary  the  evidence  already  given,  should  be  dear 
and  concise  as  to  the  witnesses  it  is  proposed  to 
call,  and  the  nature  of  their  testimony.  (Adm.)  Id.  166 

7.  Admiralty  Court — Reference  to  registrar  a/nd 
merchamis — Affidavit — Time  of  filing  affidavit. — 
The  affidavit  of  a  witness  who  is  not  tendered  for 
gross-examination,  and  who  deposes  to  a  fact  mate- 
rial to  an  inquiry  before  the  registrar  and  mer- 
chants, should  be  filed  before  the  hearing  of  the 
reference.    (Adm.)     Id 166 

8.  Admiralty  .  Court  —  Motion  —  Adjournment — 
Filing  of  affidavit. — The  adjournment  of  the  hear- 
ing of  a  motion  in  the  Admiralty  Court  for  the 
convenience  of  counsel  does  not  preclude  the 
parties  making  the  motion  from  filing  and  using 

a  further  affidavit.     (Adm.)     Id 166 

0.  Adnwralty  Cowrt — Priority — Decree — Suitors  in 
pari  conditione. — The  rule  that  a  suitor  in  the 
High  Court  of  Admiralty  who  first  obtains  a 
decree  shall  have  priority  in  order  of  payment 
Only  applies  where  suitors  are  in  pari  conditions. 
(Adm.)     TheMa^kland 44 

10.  Admiralty  Court — 8wit  in  rem — Decree  made  in 
mistake — Power  to  rescind. — When  the  High 
Court  of  Admiralty  in  a  suit  in  rem  has  made, 
per  incwriamiy  an  order  directing  payment  out  of 
conrt  to  satisfy  the  claim  of  a  suitor,  the  court 
has  power  before  payment  to  vary  or  rescind  the 
order.     (Adm.)     Id  44 

11.  Cownty  Cowrts — AdmiraXty  jurisdiction — Short- 
hand-toriter — Reporter — Rules — Appeal. — By  rule 
32  of  the  G^eral  Orders  for  the  County  Courts 
Admiralty  Jurisdiction,  in  was  intended  that  a 
shorthand-writer,  or  at  least  a  reporter,  should 
be  employed  in  all  admiralty  causes  in  the 
County  Courts,  where  there  is  a  probability  of 
appeal,  to  take  down  the  evidence,  so  that  the 
appellant  might  be  in  a  position  to  bring  up  at 
the  hearing  of  the  api>eal  a  transcript  of  the  notes 

of  evidence.     (Adm.)     The  Bu^sy  Bee 293 

See  Bottomry,  No.  14— Collision,  Nos.  26,  27,  28, 
34,  35,  36,  37,  38,  41— Cofe«,  Nos.  3,  4— County 
Cowrt  AdnUralty  JvArisdictionf  No.  5 — County 
Court  appeals,  Nos.  1,  2 — Foreign  Enlistment  Act, 
1870,  Nos.  4,  5 — Inspection  of  docwments — Neces- 
saries, Nos.  12,  14,  lb— Salvage,  Nos.  23,  24,  25, 
26,  27,  28,  29,  30,  31— Solicitor's  lien.  No.  3. 

PEELIMINAEY  ACT. 
See  Collieion,  No.  34. 

PREMIUMS. 
See  Mofrine  Insurance,  No.  36 — Necessa/ries, 

No.  2. 

PBEPAYMENT  OF  FBEIGHT. 
See  Carnage  of  Goods,  No  12. 


PRESENTATION. 
See  Bottomry,  Nos.  4,  5. 

PRINCIPAL  AND  AGENT. 
— Order  to  pwrehase  goods — Construction  of  by  ag^ 
— PrineipaVs  power  to  repudiate. — ^Where  a  prin- 
cipal gives  an  order  to  an  agent  in  such  uncer- 
tain terms  as  to  be  susceptible  of  two  different 
meanings,  and  the  agent  bona  fide  adopts  one  of 
them  and  acts  upon  it,  it  is  not  competent  to  the 
principal  to  repudiate  the  act  as  unauthorised  be- 
cause he  meant  the  order  to  be  read  in  the  other 
sense  of  which  it  was  easily  capable.  An  order 
to  agents  to  purchase  500  tons  of  sugar  at  a  cer- 
tain limit  to  cover  coats,  freight,  and  insurance, 
"  50  tons  more  or  less  no  moment  if  it  enables 
you  to  get  a  suitable  vessel,"  is  substantially 
complied  with  by  the  shipment  by  the  agents  ci 
400  tons,  the  agents  bona  fide  adopting  this  con- 
struction of  the  order,  <^  which  it  was  fairly 
capable.  (H.  of  L.)  Irelamd  and  others  v.  Living- 
sion  page  389 

PRIORITY. 
See  Consignor  a/nd  Consignee,  Nos.  1, 2 — Costs,  No.  2 
— Maritime  Liens,  Nos.  1, 2, 3,  ^—Mortga^e,  Nos. 
1,  2,  3 — Necessaries,  Nos.  4,  8,  9 — Pra^itice,  No. 
9^— Solicitor's  Lien,  Nos.  1,  2 — Wa^es,  No.  2. 

PRIZE  OP  WAR. 
See  Foreign  Enlistment  Act,  1870,  Nos.  1,  2,  3. 

PROCTOR. 
See  Practice,  Nos.  1,  2,  3. 

PROFITS. 
See  Marine  Inswranee,  No.  9. 

PROHIBITION. 

See  Admiralty  Cowrt,  Nos.  2, 3 — Damcbge,  No.  1 

— Lord  Mayor's  Court — Necessajries,  No.  11. 

PROTEST. 

See  Bottomry,  No.   5 — Necessaries,    No.    2 — 

Practice,  No.  3. 

PROTEST  OF  CONSUL. 
See  Wages,  No.  1. 

PROXY. 
See  Practice,  Nos.  1,  2,  3. 

RE-ARREST  OF  SHIP. 
See  Practice,  No.  4. 

REFERENCE  TO  REGISTRAR  AND  MERCHANTS. 
See  Collision,  Nos.  41,  44 — Practice,  Noa.  5,  6,  7. 

REGISTRAR'S  REPORT. 
See  Collision,  No.  41 — Practice,  Noa.  5,  6. 

REGISTRATION  OF  SALE. 
^  See  Mortgage,  No.  4. 

REGULATIONS  FOR  PREVENTING  COLLISIONS 

AT  SEA. 

See  Collision,  Nos.  2,  4,  5,  7,  8,  9,  10,  11,  13, 

14,  15,  18,  19,  30. 

REPAIRS  OF  SHIP. 

See  Bottonvry,  Nos.  6,   7,   8,  12 — Marine  In- 

surcmce,  Nos.  25,  31 — Necessaries,  No.  8. 

REPORTERS. 
See  Cownty  Court  Appeals,  No.  1 — Procttee,  No.  11. 

RESTRAINTS  OF  PBINCBS. 
See  Carriage  of  Goods,  Nob.  21,  27. 

REVOKING  DECREE. 
See  Practice,  No.  10. 


MARITIME  LAW  CASES. 
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SUBJECTS  07  CASES. 


BISKS. 
See  Bottomry  J  Nos.  1,  2 — Carrictge  of  Goods,  TSqb, 
4,    19,   20,  21,  22,  2&— Collision,  Nos.  13,  14, 
22— MaHne  Insurance,  Nob.  3,  5,  8,  10,  11, 12, 
13,  14, 15. 

EIVAL  SALVOES. 
See  Salvage,  Nos.  26,  27. 

BIVEB  NAVIGATION. 
See  CoUiaum,  Nos.  18,  19,  20. 

SATLINO  SHIP. 
See  CollUum,  Noa.  9,  10,  12,  16,  20— Salvage, 

No.  22. 

SALE  OF  CABOO  BY  MASTEB. 

1.  Authority  of  master — Necessity  for  sale — Inabi- 
lity to  communicate  vfith  owners — Agency — Duty 
to  seU, — ^The  anthority  of  a  master  of  a  ship  to 
■ell  the  goods  of  the  absent  owner  is  derived  from 
the  neoessity  of  the  situation  in  which  he  is 
plaoed;  and,  consequently,  to  jastify  his  thus 
dealing  with  the  goods  he  must  estabhsh  (1)  a 
necessity  for  the  sale ;  and  (2)  inability  to  com- 
munioate  with  the  owner  and  obtain  his  direc- 
tions. Under  these  conditions,  and  by  force  of 
them,  the  master  becomes  the  agent  of  the  owner, 
not  only  with  the  power  bat  under  the  obligation 
(within  certain  limits)  of  acting  for  him ;  but  he 
is  not  entitled  to  substitute  his  own  judgment 
for  the  will  of  the  owner  in  selling  the  goods  if  it 
is  possible  to  communicate  with  the  owner  and 
ascertain  his  will.  (Priv.  Co.)  The  Australasian 
Steam  Navigation  Cowipany  v.  Morse page  407 

2.  Necessity  for  sale — Interest  of  owner. — There  is  a 
necessity  for  the  sale  of  cargo  by  a  master  if, 
nnder  the  circumstances  of  the  case,  a  sale  is  the 
beat  and  most  prudent  thing  to  be  done  for  the 
interest  of  the  owner.     (Priv.  Co.)     Id 407 

3.  Communication  v)ith  owners. — Urgency  for  sale — 
Distance — Mea/ns  of  commimication  —  Duty  of 
master — Telegraph. — The  possibility  of  communi- 
cating with  the  owner  of  a  cargo  depends  upon 
the  circumstances  of  each  case,  involving  a  con- 
sideration of  the  facts  which  create  the  urgency 
for  an  early  sale,  the  distance  of  the  port  from 
the  owners,  the  means  of  communication  which 
exists,  and  the  general  position  of  the  master  in 
the  i>artioular  emergency.  Such  communication 
only  need  be  made  when  an  answer  can  be  ob- 
tained, or  there  is  a  reasonable  expectation  that 
it  can  be  obtained,  before  sale;  the  master  is 
bound  to  employ  the  telegraph  as  a  means  of 
communication,  where  it  can  be  usefully  done ; 
but  the  state  of  the  particular  telegraph,  the  way 
in  which  it  is  managed,  and  the  possibility  of 
transmitting  explanatory  messages,  are  proper 
subjects  to  be  considered  in  determining  the 
question  of  the  practicability  of  communication. 
(Priv.  Co.)    Id 407 

4.  Commimication  with  owner — General  cargo. — 
The  fact  that  a  master  cannot  communicate  with 
all  the  owners  of  a  general  cargo  does  not  of 
itself  justify  him  in  selling  without  oommunicat- 
ing  with  any  of  the  owners;  but  this  fact,  in- 
creasing the  embarrassment  of  the  master,  is  to 
to  be  considered  when  an  estimate  of  his  conduct 
has  to  be  formed.     (Priv.  Co.)     Id 407 

SALE  OF  GOODS. 
See  Consignor  and  Consignee,  No.  3 — Prindpdl 
a/nd  agent — Vendor  and  Purchaser, 

SALE  OF  SHIP. 
Foreign  contract — Specific  performance — Power  cf 
Court  of  Chancery, — ^The  Court  of  Ohanoety  has 
power  to  gmat  specific  performance  of  a  contract 
to  puxohase  a  ship.  A.,  an  Englishman,  entered 
into  a  oontraot  at  Hamburgh  to  purohase  from 
B.«  a  foroigner,  a  foreign  ship,  then  on  her  home- 


ward voyage  to  Cork,  possession  to  be  given 
on  discharge  ol  the  cargo  at  any  port  whither 
she  may  be  ordered.  The  vessel  was  ordered  to 
Sunderland  and  discharged  her  cargo.  The 
Court  granted  to  A.  specific  performance  against 
B.,  who  was  out  of  the  jurisdiction,  and  re- 
strained the  removal  of  the  vessel  from  Sunder- 
land. (V.C.M.)      H(vrtY,  Hvrwig page  572 

See  Costs,  No.  2 — Mortgage,  No.  4— Piracy. 

SALVAGE. 

1.  Admiralty  Court — Value  of  rated  property  wnder 
jBIOOO — Jurisdiction — Merchant  Shipping  Acts — 
County  Court  Admiralty  Jurisdiction  Act  1868. — 
The  jurisdiction  in  salvage  causes,  when  the 
value  of  the  property  is  under  JBIOOO,  taken  away 
by  the  Merchant  Shipping  Act  1854  (17  A  18 
Vict.  c.  104)  sect.  460,  and  the  Merchant  Shipping 
Act  Amendment  Act  1862  (25  A  26  Vict.  o. 
63)  sect.  49,  is  restored  to  that  court  by  the 
County  Courts'  Admiralty  Jurisdiction  Act  1868 
(31  &  32  Vic.  c.  71)  sect.  9.  (Adm.)  The 
Empress 183 

2.  Short-handed  ship— Putting  hands  on  hoard — 
Owners,  master  and  crew — RiQht  to  salvage  re* 
ward. — Putting  additional  hands  on  board  a 
vessel  in  distress,  which  has  been  driven  out  to 
sea  by  stress  of  weather  shorthanded,  to  assist 
in  bringing  her  into  port,  is  a  salvage  service. 
The  men  so  placed  on  board  the  distressed  vessel 
are  the  principal  aalvors,  but  the  owners,  master, 
and  crew  of  the  salving  vessel  are  entitled  to 
share  in  the  reward ;  the  owners,  however,  are 
entitled  only  to  a  small  proportion  as  their  vessel 
itself  does  not  under  such  circumstances  render 
assistance,  and  the  only  risk  they  run  is,  that 
she  may  be  shorthanded  in  bad  weather.  (Adm.) 
The  Charles 296 

3.  Stranded  ship — Shifting  cargo — Labourers — Right 
to  reward. — Work  done  by  labourers  in  shifting 
the  cargo  of  a  vessel  that  has  been  damaged  by 
collision  and  so  forced  to  run  ashore,  for  the  pur- 
pose of  lightening  her  and  of  enabling  her  to  be 
sufficiently  repaired  to  get  to  the  nearest  port, 
is  in  the  nature  of  salvage  service,  and  entitlea 
the  labourers  to  salvage  reward.  (Adm.)  The 
Antilope 518 

4.  Slipping  cable  —  Taking  out  anchor  OAnd 
chain  —  Salvage  service. — Taking  out  during 
bad  weather  an  anchor  and  chain  to  a  vessel, 
which  is  compelled  to  slip  her  cable  to  get  away 
from  a  dangerous  position  and  run  for  a  place  of 
safety,  is,  although  the  anchor  and  chain  in 
the  result  are  not  needed,  a  salvage  service. 
(Adm.)     The  JEolus  516 

5.  Mutiny — Officers  in^capa^tated — Supplying  officer 
— Master,  owners,  and  crew — Right  to  reward. — 
Where  the  officers  of  a  vessel  are  rendered  in- 
capable of  navigating  her  by  reason  of  a  mutiny 
on  board,  and  another  vessel  sends  her  mate  on 
board,  and  the  disabled  vessel  is  taken  by  him 
into  place  of  safety,  the  other  vessel  is  a  salvor, 
and  her  owners,  master,  and  crow  are  entitled  to 
salvage  reward.  (U.S.  Dist.  Ct. ;  S.  Dist.  of 
N.Y.)    The  Brig,  J.  L.  Bowen  and  her  cargo  106 

6.  Charterer — Demise  of  ship — Right  to  salvage. — 
A  charter-party,  by  which  it  is  stipulated  that 
the  charterer  shall  bear  all  expenses,   pay  the 
wages  of  the  crew,  and  all  charges  incidental  to 
the  running  of  the  steamer,  except  marine  insur- 
ance, and  that  the  steamer  shall  be  delivered  np 
at  the  termination  of  the  engagement,  in  the 
same  and  as  good  condition  as  she  was  at  the 
time  of  the  hiring,  so  passes  the  sbk^  V:^  *<&^ 
charterer,  that  he  is  entitled  as  jpro>Afc 'A** 
owner  to  reward  for  salvage  servio«d<»  "^$^^^^ 
be  rendacedby  thA  ^OiMl.    (s.^^aaa-^^       •x?lr%fc  ww^w-- « 
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SUBJECTS  or  CASES. 


7.  Salwige  of  ship  cmd  cargo— 8ah)ing,  and  salved 
ship  owned  &y  same  persons — Bills  of  lading — 
Esfcepted  perils — Right  of  ovmers,  master,  and 
crew  to  salvage  rewourd. — Where  a  screw  ateam- 
ship  oarrying  cargo  under  bills  of  lading,  con- 
taining the  exception  "accidents  from  machi- 
nery/' becomes  disabled  through  her  machinery 
brealdng  down,  and  another  yessel  belonging  to 
the  same  owners  renders  salvage  service,  and 
brings  the  disabled  ship  into  safety,  those 
services  being  over  and  above  the  contract  to 
carry  safely  and  deliver  in  the  like  good  order 
and  condition  as  shipped,  entitle  the  shipowners 
to  salvage  reward,  as  against  the  cargo  of  the 
salved  vessel.   The  master  and  crew  of  the  salving 

•  vessel  are  entitled  to  reward  as  against  ship, 
cargo,  and  freight.     (Adm.)     The  Miranda,,  page  440 

8.  Crew  of -ship  as  salvors. — Abandonment  by  master 
and  crew — Dissolution  of  contract. — ^The  abandon- 
ment of  a  vessel  in  distress  by  her  master 
(accompanied  by  the  majority  of  the  crew) 
operates  as  a  dissolntion  of  the  contract  between 
the  owners  and  seamen,  and  if  one  of  the  crew 
voluntarily  remains- on  board,  and  renders  salvage 
services,  he  is  entitled  to  salvage  reward.  (Adm.) 
TheLejonet 438 

9.  Ships  belonging  to  same  owners — Sight  of  crew  to 
reward — Contract. — Where  salvage  services  are 
performed  by  one  ship  to  another,  and  both 
vessels  belong  to  the  same  owner,  the  crew  of  the 
ship  which  has  performed  the  salvage  service  is 
entitled  to  salvage  reward,  if  the  services  ren- 
dered are  not  such  as  the  crew  are  bound  to 
perform  under  their  contract.  (Priv.  Co.)  TTie 
Sappho fi5 

10.  Pilot — Contra^st  of — Right  to  salvage  reward. — 
A  pilot  entering  into  an  engagement  to  pilot  a 
vessel  undertakes  to  supply  local  knowledge  and 
the  peculiar  skill  of  his  class,  and  will  not  be 
allowed,  even  though  he  contribute  to  the  safety 
of  the  vessel,  to  change  the  character  of  his  ser- 
vice from  pilotage  to  salvage,  except  where  the 
vessel  was  in  distress  before  he  went  on  board  to 
render  the  service,  or  where  such  circumstances 
of  extreme  danger  and  personal  exertion  super- 
vene, which  exalt  his  service  into  a  salvage  service. 
(Adm.)     The^olus  516 

11.  Waterman — Acting  pilot — Right  to  salvage  re- 
ward.— A  waterman  acting  as  a  pilot  is  subject  to 
the  same  disabilities  as  a  licensed  pilot  in  respect 
of  claiming  salvage  reward  against  a  ship  which 

he  has  been  engaged  to  pilot.     (Adm.)    Id 516 

12.  Contract  with  salvors — Employment  by  salvors 
of  third  persons — Knowledge  of  contract — Right 
to  reward. — ^A  contract  between  salvors  and 
owners  for  an  agreed  amount  to  be  paid  in  any 
event,  creates  only  a  personal  obligation  on  the 
part  of  the  owners,  and  as  a  salvor  by  contract 
has  no  claim  against  the  property  salved  beyond 
the  contract  price,  such  a  claim  cannot  create 
against  the  owners  or  the  property  any  obligation 
beyond  that  price  in  favour  of  a  third  party,  who, 
with  a  knowledge  of  the  contract,  is  employed  by 
the  salvors  to  assist  in  recovering  the  property. 

(U.  S.  Dist.  Ct.  of  Mich.)    The  Schooner  Marquette  404 

13.  C<yntract  for  salvage  services — Effect  of — Com- 
petent parties — Increased  difficulty  of  service — 
PoAfw^nt  into  court — Estoppel. — A  contract  to 

•  perform  salvage  services  when  entered  into  by 
competent  parties  is  binding,  even  if  the  services 
increase  in  difficulty.  Even  if  one  of  the  parties, 
being  at  the  mercy  of  the  other,  consents  to 
abandon  the  contract,  the  Admiralty  Court  will 
uphold  the  agreement.  The  owners  of  the  salved 
vessel  will  not  be  estopped  from  setting  up  the 
agreement  by  tender  or  payment  into  court  of 
moaoMj  by  waj  of  oompenaataoii  lot  das&sycM  woii 
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extra  expenses  incurred  by  the  salvors.    (Adm.) 
The  WanerUy pagt    47 

14.  Contract  for  expenses — Right  to  reward — Ousting 
of  right. — ^An  agreement  entered  into  between  the 
master  of  the  salving  ship  and  the  officer  com- 
manding the  distressed  vessel,  by  which  the  latter 
acknowledges  the  receipt  of  tiie  men,  and  under- 
takes "  to  pay  all  expenses  attached  thereby,  as 
my  vessel  is  in  distress  for  want  of  men,  and  I 
cannot  bring  her  in  without  help,"  is  not  such  an 
agreement  as  will  oust  the  right  of  the  salvors  to 
reward,  but  is  an  agreement  to  pay  expenses  in 
all  events.  Semble,  even  if  the  agreement  did 
oust  the  right  of  the  others,  it  would  not  affect 
the  right  odf  the  men  placed  on  board  the  dis- 
tressed vessel     (Adm.)     Th€  Charles 296 

15.  Collision — Default  of  salvor — Right  to  salvage 
reward. — ^A  vessel  rendering  assistance  to  another 
which  she  has  injured  in  collision  oannot  claim 
salvage  reward  if  the  collision  takes  place  by  her 
default.     (Adm.)     The  Olengaber    4«M 

16.  Collision — Salving  vessel  owned  by  owners  of 
vessel  doing  damage — Right  to  salvage  reward.— 
The  owners,  master,  and  crew  of  a  vessel  whidi 
renders  assistance  to  a  vessel  injured  by  collision 
are  not  deprived  of  their  right  to  salvage  reward 
by  the  fact  that  some  of  the  owners  are  also  ownen 
of  another  vessel  by  whose  misconduct  the  ooUis- 
sion  takes  place.    (Adm.)     Id 401 

17.  Collision — Salvor employedby wrong-doing vesul 
— Right  to  salvage  rticard. — ^A  vessel  rendering 
salvage  assistance  is  not  deprived  of  her  right  to 
reward  by  the  fact  that  she  is  employed  bys 
vessel  whose  misconduct  renders  her  employment 
necessary.     (Adm.)    Id    4*11 

18.  Passengers*  baggage — Lien. — Salvors  have  no 
Uen  upon  personal  baggage  and  effects  belonging 
to  passengers  on  board  a  salved  vessel.  (Adm.) 
The  Willemlll  129 

19.  Life  salvage — Foreignship—Serviceoxit  of  Britisk 
waters. — Salvors  of  life  oannot  recover  salvage 
reward  under  the  Admiralty  Court  Act  1861, 
sect.  9,  for  services  rendered  outside  British 
waters  to  a  foreign  ship,  even  though  such  servicea 
are  by  another  vessel  to  which  the  salved  per- 
sons have  been  transferred  by  the  original  salvon 
completed  within  British  waters.  (Adm.)  Thi 
Willem  III n 

20.  Value  ofsalvedproperty — Assessmen  t  of  reward- 
Deduction  of  expenses  paid  by  salvors. — Expensa 
incurred  in  salving  a  vessel,  such  as  pumping, 
watching,  &c.,  which  strictly  ought  to  be  paid 
by  the  marshal  of  the  High  Court  of  Admiralty, 
will  if  paid  by  salvors,  be  deducted  from  the  value 
of  the  salved  vessel  in  assessing  the  salvage  re- 
ward.    (Adm.)     TheLejonet 4oS 

21.  Extent  of  lictbility — Negligence  of  salved  ship- 
Injury  to  salvor. — The  V.  having  got  aground, 
the  If.  came  to  her  assistance.  They  were  lashed 
together,  the  F.  being  the  more  powerful  vessel. 
The  V.  got  off,  but  the  M.  ran  upon  a  snag  and 
made  a  hole  in  her  bottom,  and  was  lost.  The  F. 
had  been  aground  more  than  a  day,  and  had  hid 
ample  opportunity  of  knowing  the  locality.  Held : 
That  in  having  failed  to  make  the  necessary  in- 
vestigations as  to  the  dangers  of  the  place,  and 
being  the  chief  and  controlling  motive  power, 
the  F.  was  liable  for  the  servicea  and  the  loss  of 
the  M.  (U.8.  Circ.  Ct. ;  S.  Diat.  oi  BL)  The 
Missionary  Y.  7^  Virginia  I*^ 

V  22.  Appointment — Owners,  master,  cmd  crew — Sail- 
ing vessel — Steam  power. — ^In  iqiportioning  sel- 
vage reward  among  the  owners,  master,  and  crsw 
of  a  sailing  vessel  which  baa  rendered  sahage 
service  by  towing  a  vessel  in  dietrees,  and 
ing  by  her  in  bad  weather,  tlie  Higli  Ooer* 
Admiralty  will  not  allot  to  tlie  owMn  tte 
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entire  {Muroel  of  Boda  expected  to  arrive  at  port 
of  call  per  P.  Should  any  oiroumstanoeB  or 
accident  prerent  the  shipment  of  the  nitrate,  or 
shonld  the  vessel  be  lost,  this  contract  to  be  void," 
is  a  contract  for  the  sale  of  a  specific  parcel  then 
pnrchased  and  supposed  to  be  existing ;  and  if 
that  specific  parcel  be  destroyed  before  ^pment, 
the  purchasers  are  not  entitled  to  claim  delivery 
to  them  of  another  cargo  of  the  same  nature  and 
quantity  sent  home  by  the  same  ship  by  the 
vendors.  (Exch.  Ch.  from  Q.  B.)  Smith  v. 
Myers  page  222 

See  Cotmgrior  and  Consignee ,  No.  3— Pniicipal 

and  Agent. 

VESTING  OP  PEOPEETY  IN  GOODS. 
See  Consignor  and  Consignee^  Nos.  1,  2,  3. 

VICE-ADMIRALTY  COUETS. 

Jurisdiction,  Practice,  and  Eules  of  (notes)  477,  481 
See   Collision,  Nos.   2,   23 — Compulsory  Pilotage, 

Noe.  1,  2,  3,  4 — Necessaries,  No.  13 — Practice, 

No.  1,  2,  3. 

WAGES. 

1.  Admiralty  Cowt — Jurisdiction — Foreign  seamen 
— Protest  of  consul.  —  A  court  of  admiralty, 
although  it  has  jurisdiction  to  entertain  a  suit 
for  wages  instituted  by  foreign  seamen,  will  not 
do  so  against  the  protest  of  the  consul  of  the 
country  to  which  the  ship  belongs,  unless  there 
are  special  drcumstanoes.  (U.S.  Dist.  Ot.  Mass.) 
Tl%e  Becherdass  Ambaidass  138 

2.  Lien — Priority — Master*s  wages  and  disburse- 
ments. — A  master's  lien  for  wages  and  disburse- 
ments takes  priority  over  all  other  claims  upon  a 


ship,  save  claims  for  salvage   and  damage  by 

collision.    (Adm.)     The  Panthea page  133 

See  Ma/ritime  Liens,  Nos.  2,  3,  4 — Necessaries, 
No.  9 — 8oVioitor*s  Lien,  No.  2. 

WAE. 

Existence  of — Declaration — Hostilities.— YfBX  may 
exist  de  facto  without  declaration,  but  only  where 
there  has  been  an  actual  commencement  of  hoe* 
tilities.  (Adm.  and  Priv.  Co.)  The  Teutonia; 
Duncan  and  others  (apps.)  v.  Koster  (retf.)  ...32,  214 

See  Ca/rriage  of  Goods,  Nos.  4,  19,  20,  2i;  22,  25, 
26,  27.— Foreign  Etdistment  Act  1870,  Nos. 
1,  2,  3 — Marine  Insurance,  No.  16. 

WAEEANTY.       • 
See  MaHne  Insurance,  Nos.  16,  20. 

WAE  EISK. 
See  Marine  Insurance,  No.  16. 

WAEEHOUSING. 
See  Carriage  of  Goods,  Nos.  16,  17. 

WHAEFINGEE. 
Title  to  goods — Refusal  to  accept — Subsequejit  tranS' 
fer  of  hills  of  lading — Right  of  consignee.  —  A 
wharfinger  who  has  received  goods  under  a  bill  of 
lading  denpsited  with  him  by  the  consignee  has, 
after  any  hen  for  freight  has  been  discharged,  no 
better  title  to  the  goods  than  his  bailor;  and, 
the  consignee  having  refused  to  accept  the  goods, 
the  wharfinger  is  bound  to  deliver  them  up  to  the 
consignor  on  the  latter  offering  to  pay  all  ex- 
penses ;  and  the  wharfinger  is  not  discharged  by 
the  consignee  transferring  the  bills  of  lading  to  a 
third  person  after  the  refusal  to  accept  if  it 
should  appear  that  the  transfer  was  collusive. 
(Q.B.)     Batuity.HaHley 337 


